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SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

NATIONAL   BANK.  —  USURY   LAWS   OF  STATES  NOT  APPLICABLE  TO.  — 
POWER  OF  CONGRESS  TO  FIX  RATE  OF  INTEREST,  ETC. 

CENTRAL  NATIONAL  BANK  v.  PRATT. 
(To  appear  in  115  Mass.) 

It  is  within  the  constitutional  power  of  Congress,  to  fix  the  rate  of  interest  which  a  na- 
tional bank  may  take  upon  a  loan  of  money  and  to  determine  the  penalty  to  be  imposed 
for  taking  a  greater  rate,  and  such  power  whec  exercised  by  Congress  is  exclusive  of 
state  legislation. 

The  provision  of  the  U.  S.  St.  of  1864,  c.  106,  §  30,  limiting  the  forfeiture  for  the  mak- 
ing usurious  charges  by  national  banlqs  to  the  interest,  applies  as  well  to  banks  estab- 
lished in  states  where  a  rate  of  interest  is  fixed  by  law,  as  to  banks  in  states  where  no 
rate  is  fixed. 

The  laws  of  New  York  imposing  penalties  for  taking  usury  do  not  apply  to  national 
bank 8  established  within  the  limits  of  that  state. 

Contract  by  a  national  bank  organized  under  the  national  banking 
acts  of  the  United  States,  and  haying  its  place  of  business  in  the  city  of 
New  York,  against  the  indorser  of  a  bill  of  exchange  drawn  by  Joseph  M. 
Strong  of  New  York  upon  Matt  Ellis  of  Boston,  payable  to  the  order  of 
the  defendant,  and  by  him  indorsed  to  the  plaintiff,  and  accepted  by  Ellis. 
Trial  in  the  superior  court,  before  Devens,  J.,  who  reserved  the  case  for 
the  consideration  of  this  court  on  the  following  report :  — 

"#The  bill  of  exchange  was  discounted  by  the  plaintiff  in  New  York  on 
the  day  of  its  date,  upon  presentation  for  discount  by  said  Strong.  It  was 
agreed  by  the  defendant  at  the  trial  that  the  plaintiff  was  entitled  to  re- 
cover, unless  the  plaintiff  took  or  reserved  a  greater  rate  of  interest  for 
discounting  said  bill  than  seven  per  centum  per  annum,  and  unless  the 
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bill  of  exchange  was  void  by  virtue  of  the  laws  of  the  State  of  New  York 
against  usury.  The  defendant's  answer  set  up  that  in  discounting  the  bill 
of  exchange,  the  plaintiff  lent  to  the  drawer  a  sum  of  money  for  which 
it  received  usurious  interest  contrary  to  the  laws  of  New  York,  and  that 
by  so  doing  the  bill  of  exchange  was  void. 

"  The  plaintiff  contended  that  the  laws  of  New  York  against  usury 
were  controlled  by  the  national  banking  acts,  and  that  the  bill  of  exchange 
sued  upon  would  not  be  void  even  if  usurious  interest  had  been  reserved 
or  taken  by  the  plaintiff  in  discounting  said  bill ;  and  this  question  is 
reserved,  at  the  request  of  both  parties,  for  determination  by  the  supreme 
judicial  court.  If  the  court  shall  hold  that  such  usury  does  not  render 
the  bill  of  exchange  void,  then  judgment  is  to  be  rendered  for  the  plain- 
tiff ;  if  such  usury  does  render  the  bill  of  exchange  void,  the  case  is  to 
stand  for  trial  in  the  superior  court." 

D.  E.  Ware  ft  J".  T.  Morse,  Jr.,  for  the  plaintiff. 

E.  Avery  ft  IL  G  Lincoln,  for  the  defendant.  1.  The  question 
whether  the  effect  of  usury  is  a  forfeiture  of  the  whole  debt  or  bill,  under 
the  law  of  the  State  of  New  York,  or  of  the  interest  merely,  under  United 
States  law,  depends  upon  the  construction  and  operation  of  the  U.  S.  St. 
of  1864,  c.  106,  §  30.  It  is  contended  for  the  defendant  that  the  consistent 
and  correct  construction  of  this  section  leaves  the  case  to  be  governed  by  the 
New  York  usury  laws  ;  and  further,  that  if  its  operation  were  such  as  to 
supersede  the  state  law,  it  would  be  unconstitutional.  This  is  the  ground 
taken  by  the  New  York  court  of  appeals,  in  a  case  like  the  present  one. 
First  National  Bank  of  Whitehall  v.  Lamb,  50  N.  Y.  95.  See  also  In  re 
Wild,  11  Blatchf .  243.  But,  independently  of  that  case,  the  question  may 
admit  of  a  further  consideration.  It  is  submitted  that  any  provision  of  the 
banking  act  which  is  not  necessary,  i.  e.  conducive  or  useful  to  the  end 
proposed  by  the  act,  especially  if  in  conflict  with  a  state  law  upon  the 
same  Bubject,  is  unconstitutional;  and  that  the  provision  concerning  for- 
feiture, if  connected  with  the  first  paragraph  of  §  30,  is,  so  far,  unnecessary 
and  incongruous.  That  construction,  therefore,  which  avoids  such  result 
(as  the  structure  of  the  section  admits  equally  of  two  interpretations)  may 

Jiroperly  be  considered  the  better  expression  of  the  intention  of  the  framers. 
t  is,  then,  Contended  for  the  defendant,  that  the  enactment  of  a  forfeiture 
and  penalty  for  usurious  loans  and  discounts  in  all  the  states,  is  unneces- 
sary. It  is  manifest  from  the  general  tenor  of  the  act,  and  from  §  30  it- 
self, that  the  sole  purpose  therein  was  to  establish  banks  of  issue,  to  provide 
for  the  circulation  of  a  national  currency,  and  to  legislate  for  the  other 
functions  of  a  bank,  discount  and  deposit,  only  so  far  as  such  legislation 
was  "  necessary  and  proper  "  to  carry  out  that  sole  purpose.  The  banks 
must  be  protected  in  the  lawful  exercise  of  their  powers ;  but  is  it  there- 
fore necessary  and  proper  for  carrying  into  execution  these  powers  that 
Congress  should  prescribe  punishment  for  an  exercise  of  such  powers,  aris- 
ing in  purely  private  dealings,  which  may  be  unlawful  merely  because  so 
ordained  by  state  laws,  unless  such  illegal  acts  hinder  the  usefulness  of  «the 
banks  in  accomplishing  the  putpose  for  which  they  were  established  ?  It 
is  submitted  that  the  ordaining  a  rate  of  interest  on  loans  and  discounts, 
and,  at  all  events,  a  punishment  for  taking  a  greater  than  the  fixed  rate, 
is  not  necessary  or  appropriate  to  promote  the  sole  purpose  for  which  these 
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national  banks  were  established,  —  the  circulation  of  a  national  currency. 
In  some  states  there  are  no  usury  laws,  and  yet  the  usefulness  of  these 
banks  has  not  been  impaired.  Usury  laws  are  made  solely  for  the  benefit 
and  protection  of  trade  tod  the  community,  and  not  of  the  banks.  And 
inasmuch  as  Congress  evidently  favored  the  existence  of  usury  laws,  the 
forfeiture  for  which  the  national  banking  act  has  provided  may  well  be 
explained  as  enacted  for  the  purpose  of  protecting  the  public  from  any 
oppressive  dealings  of  these  United  States  agents  in  those  states  where 
there  are  no  usury  laws.  In  other  states,  Congress  has  expressly  left  this 
protection  to  be  afforded  by  the  legislatures  of  the  states  themselves.  A 
further  explanation  of  this  provision  with  regard  to  forfeiture  may  be,  that 
since  without  it  a  note  discounted  by  a  bank,  at  more  than  seven  per  cent., 
in  a  state  where  no  rate  is  fixed,  would  be  void  under  the  common  law, 
its  purpose  is  also  to  modify  the  common  law  in  those  states  where  it  has 
not  already  been  changed  by  state  enactment. 

It  is  also  contended  that  this  provision,  if  made  to  apply  to  usurious 
loans  and  discounts  in  all  the  states,  is,  so  far,  incongruous.  The  utility  of 
usury  laws  is  a  matter  which  each  state  has  determined  for  itself  ;  and  if 
it  does  not  militate  against  the  purpose  of  the  creation  of  these  national 
banks  that  state  law  should  determine  the  rate  of  interest  on  their  loans 
and  discounts,  how  can  it  operate  against  this  purpose  that  state  law 
should  determine  the  penalty  or  forfeiture  ?  Certainly,  the  power  that 
establishes  the  maximum  rate  of  interest  which  can  legally  be  charged  or 
taken,  is  the  proper  power  to  ordain  the  penalty  or  forfeiture  which  is  to 
compel  observance  of  the  law.  Therefore  it  is  urged,  that  Congress  is  not 
to  be  supposed  to  have  meditated  or  done  so  incongruous  a  thing,  as  to 
impose  a  penalty  for  the  violation  of  a  state  law.  The  penalty  of  the  sec- 
tion  is  not  cumulative,  there  is  no  concurrent  power  in  this  matter  between 
the  States  and  the  United  States ;  and  the  first  paragraph  of  the  section  is 
declaratory  merely,  and  not  a  reenactment  of  the  various  state  laws  upon 
the  subject  of  interest.  The  last  amendment  agreed  to  in  the  House  of 
Representatives  was,  that  "  each  bank  should  be  bound  by  the  state  law 
regulating  interest  in  the  state  where  it  should  be  located  ; "  and  such  is 
manifestly  the  meaning  and  design  of  the  section  in  its  present  form. 

2.  If  any  enactment  of  Congress  under  an  implied  power,  being  in  di- 
rect conflict  with  the  laws  and  unsurrendered  powers  of  the  states,  is  not 
necessary  or  conducive  to  the  end  proposed,  the  state  law  is  not  to  yield, 
but  the  enactment  is  unjustifiable  and  unconstitutional.  In  National 
Bank  v.  Commonwealth^  9  Wall.  353,  362,  the  court  say  of  the  banks  of 
the  United  States :  "  They  are  subject  to  the  laws  of  the  state,  and  are 
governed  in  their  daily  course  of  business  far  more  by  the  laws  of  the 
state  than  of  the  nation.  All  their  contracts  are  governed  and  construed 
by  state  laws.  Their  acquisition  and  transfer  of  property,  their  right  to 
collect  their  debts,  and  their  liability  to  be  sued  for  debts  are  all  based 
upon  state  law.  It  is  only  when  the  state  law  incapacitates  the  banks 
from  discharging  their  duties  to  the  government  that  it  becomes  unconsti- 
tutional." It  would  certainly  seem,  then,  that  any  qualification  of  that 
right  should  be  made,  and  the  effect  of  any  invalidity  of  their  contracts 
in  the  acquisition  of  property  should  be  determined,  by  state  law. 

3.  It  is  manifest  that  a  uniform  rate  of  interest  for  the  whole  coun- 
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try,  as  was  established  by  the  bank  acts  of  1791  and  1816,  was  not 
considered  by  Congress  essential  to  the  purpose  for  which  the  present 
national  banks  have  been  established,  although  the  incidental  function  of 
lending  money  was  so  considered.  How  then  is  a  uniform  penalty  for 
violations  of  diverse  state  laws  necessary  or  conducive  to  such  purpose  ? 
In  the  bank  act  of  1816,  the  entire  provision  is,  that  the  Bank  of  the 
United  States  shall  not  take  more  than  at  the  rate  of  six  per  cent,  upon 
its  loans  or  discounts,  not  adding  any  penalty.  In  the  case  of  the  Bank 
of  the  United  States  v.  Owens,  2  Pet.  527,  538,  the  legal  effect  of  this 
provision  was  held  to  be,  to  make  void  a  note  discounted  in  Kentucky  at 
a  rate  of  interest  greater  than  six  per  cent.,  by  force  of  the  common  law. 
But  the  S.  C.  nom.  Bank  of  United  States  v.  Waggener*  9  Pet.  378,  was 
decided  with  reference  to  the  usury  act  of  the  State  of  Kentucky.  The 
penalty  of  the  state  usury  act  was  applied  to  a  contract  which  violated 
the  above  provision  of  the  United  States  bank  act,  and  "  the  court  made 
the  case  turn  exclusively  upon  the  question  of  usury,  precisely  as  if  the 
note  had  been  given  to  an  individual."  See  the  Uommercial  Bank  of 
Manchester  v.  Nolan,  7  How.  Miss.  508.  Much  more,  then,  should  the 
penalty  fixed  by  a  state  law  apply  to  a  contract  usurious  only  because 
violating  a  provision  of  that  state  law. 

Morton.  J.  The  thirtieth  section  of  the  act  to  provide  a  national 
currency  is  as  follows  :  "  Every  association  may  take,  receive,  reserve,  and 
charge  on  any  loan  or  discount  made,  or  upon  any  note,  bill  of  exchange, 
or  other  evidences  of  debt,  interest  at  the  rate  allowed  by  the  laws  of  the 
state  or  territory  where  the  bank  is  located,  and  no  more,  except  that' 
where  by  the  laws  of  any  state  a  different  rate  is  limited  for  banks  of 
issue  organized  under  state  laws,  the  rate  so  limited  shall  be  allowed  for 
associations  organized  in  any  such  state  under  this  act.  And  when  no 
rate  is  fixed  by  the  laws  of  the  state  or  territory,  the  bank  may  take,  re- 
oeive,  reserve,  or  charge  a  rate  not  exceeding  seven  per  centum,  and  such 
interest  may  be  taken  in  advance,  reckoning  the  days  for  which  the  note, 
bill,  or  other  evidence  of  debt  has  to  run.  And  the  knowingly  taking, 
receiving,  reserving,  or  charging  a  rate  of  interest  greater  than  aforesaid, 
shall  be  held  and  adjudged  a  forfeiture  of  the  entire  interest  which  the 
note,  bill,  or  other  evidence  of  debt  carries  with  it,  or  which  has  been 
agreed  to  be  paid  thereon.  And  in  case  a  greater  rate  of  interest  has 
been  paid,  the  person  or  persons  paying  the  same,  or  their  legal  represen- 
tatives, may  recover  back,  in  any  action  of  debt,  twice  the  amount  of  the 
interest  thus  paid  from  the  association  taking  or  receiving  the  same  :  Pro- 
vided that  such  action  is  commenced  within  two  years  from  the  time  the 
usurious  transaction  occurred.  But  the  purchase,  discount,  or  sale  of  a 
bond  fide  bill  of  Exchange,  payable  at  another  place  than  the  place  of  such 

Srarchase,  discount,  or  sale,  at  not  more  than  the  current  rate  of  exchange 
or  sight  drafts  in  addition  to  the  interest,  shall  not  be  considered  as  tak- 
ing or  receiving  a  greater  rate  of  interest."    U.  S.  St.  1864,  c.  106  §  30. 

The  first  question  in  this  case  is  as  to  the  true  construction  of  this  sec- 
tion. The  defendant  contends  that  in  the  provision  that  "  the  knowingly 
taking,  receiving,  reserving,  or  charging  a  rate  of  interest  greater  than 
aforesaid,  shall  be  held  and  adjudged  a  forfeiture  of  the  entire  interest," 
the  word  "aforesaid"  refers  only  to  the  rate  established  by  the  paragraph 
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immediately  preceding,  "  when  no  rate  is  fixed  by  the  laws  of  the  state  or 
territory."  If  this  be  so,  then  the  act  of  Congress  provides  no  penalty 
for  taking  usurious  interest  when  the  rate  of  interest  is  fixed  by  the  laws 
of  the  state  or  territory  where  the  bank  is  located,  and  the  defendant  con- 
tends that  the  penalty  is  to  be  determined  by  the  laws  of  the  state.  On 
the  other  hand,  if  the  true  construction  of  the  statute  is  that  the  penalty 
therein  provided  applies  uniformly  to  all  banks  which  take  more  than  a 
legal  rate  of  interest,  it  is  clear  that  it  supersedes  the  state  law  so  far  as 
repugnant  to  it.  It  cannot  be  contended  that  Congress  intended  to  expose 
banks  located  in  states  wherein  the  rate  of  interest  is  fixed  by  law  to  a 
double  penalty  ;  but  if  the  act  imposes  a  uniform  penalty  upon  all  banks, 
this  excludes  the  power  of  the  states  to  legislate  upon  the  same  subject, 
and  annuls  or  renders  inoperative  the  state  laws  in  their  application  to 
banks  established  under  the  act. 

In  construing  statutes  it  is  to  be  assumed  that  the  framers  intended  the 
meaning  which  the  words  used  naturally  convey  to  the  reader.  And  this 
rule  determines  the  construction  unless  there  be  found  something  in  the 
context,  or  in  the  nature  and  relations  of  the  subject  matter,  which  clearly 
shows  a  different  intention.  In  the  act  in  question  it  seems  clear  to  us 
that,  by  the  natural  and  obvious  meaning  of  the  language,  the  penalty  of 
a  forfeiture  of  the  entire  interest  applies  to  all  cases  where  a  rate  of  in- 
terest is  charged  bv  anv  bank  greater  than  the  rate  which  the  bank  is 
authorized  to^ke'by  the  previous  provisions  of  the  section.  The  ex- 
pression  ua  rate  of  interest  greater  than  aforesaid  "  refers  as  well  to  the 
rate  established  bv  adopting  the  rate  allowed  by  the  laws  of  the  states  or 
territories,  as  to  the  rate  fixed  at  seven  per  cent,  if  no  rate  is  fixed  by 
such  laws.  There  is  no  rule  of  grammatical  construction  which  limits  its 
reference  to  the  paragraph  immediately  preceding.  We  think,  in  view  of 
the  whole  act,  that  the  policy  of  Congress  clearly  was  to  keep  within  its 
own  control  the  penalties  to  be  imposed  upon  the  banks  for  violating  the 
provisions  of  the  act.  This  view  is  confirmed  by  the  history  of  the  leg- 
islation upon  this  subject.  The  original  currency  act  of  February  25* 
1863,  of  which  the  act  of  1864  is  a  revision  and  amendment,  provided 
that  every  association  might  charge  such  rate  of  interest  as  was  the  estab- 
lished rate  in  the  state  where  it  was  located,  and  that  the  charging  a 
greater  rate  should  be  held  a  forfeiture  of  the  debt,  thus  making  the  rate 
conform  to  the  laws  of  the  state,  but  establishing  a  fixed  and  uniform 
penalty  for  a  violation  of  the  act,  and  showing  that  it  was  the  policy  of 
the  legislation  upon  this  subject  to  keep  the  matter  of  the  penalties  to  be 
imposed  upon  the  banks  for  usurious  transactions  within  the  control  of 
Congress. 

It  seems  to  us,  therefore,  that  considering  the  natural  meaning  of  the 
language,  the  context,  and  the  history  of  legislation,  by  the  only  reason- 
able interpretation  of  this  section,  a  bank  located  in  a  state  wherein  the 
rate  of  interest  is  fixed  by  its  laws,  which  takes  a  greater  rate  of  interest, 
is  subject  to  the  penalty  of  a  forfeiture  of  the  entire  interest  provided  by 
the  act,  and  is  not  subject  to  a  greater  or  different  penalty  provided  by 
the  state  laws  against  usury. 

The  defendant  also  contends  that  the  provision,  thus  construed,  exceeds 
the  constitutional  powers  of  Congress,  and  is  invalid. 
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It  is  settled,  as  a  judicial  question,  that  the  Constitution  confers  upon 
Congress  the  power  to  establish  a  bank  or  a  system  of  banks,  as  necessary 
instrumentalities  for  executing  the  powers  expressly  given  it  and  per- 
forming the  duties  imposed  upon  it.  This  was  decided  by  the  supreme 
court  of  the  United  States  in  1819,  in  the  case  of  M'  Cvlloch  v.  Maryland, 
4  Wheat.  316.  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
court,  puts  the  case  upon  the  ground  that  a  national  bank  was  a  con- 
venient, useful,  and  essential  instrument  in  the  prosecution  of  the  fiscal 
operations  of  the  government. 

In  the  later  case  of  Osborn  v.  United  States  Bank,  9  Wheat.  738,  859, 
the  question  was  reconsidered,  and  the  doctrine  reaffirmed,  that  a  national 
bank  was  an  instrument  which  was  necessary  and  proper  for  carrying  into 
effect  the  powers  vested  in  the  government ;  that  Congress  had  the  power 
to  create  a  bank  for  national  purposes  and  to  endow  it  with  such  faculties 
and  functions  as  were  necessary  to  enable  it  to  effect  its  object,  and  that 
among  these  is  the  faculty  of  lending  and  dealing  in  money. 

The  precise  question  in  these  cases  was  as  to  the  right  of  a  state  to  tax 
the  national  bank,  but  the  principles  upon  which. this  question  was  de- 
cided are  decisive  of  the  case  at  bar. 

The  power  of  the  government  to  create  a  bank  is  supreme ;  from  its 
nature  it  includes  the  power  to  endow  it  with  all  such  faculties  as  are  ap- 
propriate to  accomplish  its  object.  It  is  clear,  as  stated  in  Osborn  v. 
United  States  Bank,  supra,  that  the  faculty  of  lending  and  dealing  in 
money  is  an  appropriate  and  necessary  faculty  for  a  bank,  and  that  with- 
out  it  the  bank  would  want  the  capacity  to  perform  its  public  functions  in 
the  most  efficient  manner.  The  rate  of  interest  to  be  charged  for  the  use 
of  money  is  a  necessary  incident  of  a  loan,  and  the  power  in  Congress  to 
authorize  a  bank  to  lend  money  involves  the  power  to  fix  the  rate  of  in- 
terest and  the  penalty  for  taking  a  greater  rate.  If  a  state  may  fix  the 
rate  of  interest,  it  may  practically  destroy  this  faculty  of  the  bank.  The 
power  to  create  a  bank  includes  die  power  to  fix  the  limitations  within 
which  it  may  exercise  its  functions  and  faculties,  and  to  determine  the 
causes  for  which  and  the  manner  in  which  it  may  be  destroyed.  Tins 
power  vested  in  Congress  is  inconsistent  with  a  power  in  any  state  or  ter- 
ritory to  affix  penalties  upon  the  bank  for  taking  unlawful  interest,  or  for 
any  other  violation  of  the  act  of  Congress.  We  are  of  opinion  that  it 
was  within  the  constitutional  power  of  Congress  to  fix  the  rate  of  interest 
which  a  national  bank  might  take  upon  a  loan  of  money,  and  to  deter- 
mine the  penalty  to  be  imposed  for  taking  a  greater  rate ;  that  such 
power,  when  exercised  by  Congress,  is  exclusive  of  state  legislation ;  that 
the  provision  of  the  thirtieth  section  of  the  act  of  Congress  we  are  con- 
sidering, imposing  a  penalty  for  taking  unlawful  interest,  applies  as  well 
to  banks  established  in  states  where  a  rate  of  interest  is  fixed  by  law,  as  to 
banks  in  states  where  no  rate  is  fixed,  and  therefore  that  the  laws  of  New 
York  imposing  penalties  for  taking  usury  do  not  apply  to  national  banks 
established  within  its  limits.  The  supreme  court  of  Ohio  has  taken  the 
Bame  view  of  the  constitutionality  and  construction  of  the  statute  which 
we  entertain.  First  National  Bank  of  Columbus  v.  Q-arlinghouse,  22 
Ohio  St.  492.  We  are  aware  that  the  court  of  appeals  of  New  York 
has  decided  differently  upon  both  points.    First  National  Bank  of  White- 
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Aaft  y.  Lamb,  50  N.  Y.  95.  Bat,  notwithstanding  the  great  respect  we 
hare  for  that  eminent  tribunal,  we  are  unable  to  concur  in  the  conclusions 
it  reached.  Judgment  far  plaintiff. 


COURT   OF   APPEALS   OF   MARYLAND. 

MELIORATIONS  AND  IMPROVEMENTS.  —  BONA  FIDE  PURCHASER  WITH- 
OUT NOTICE  ENTITLED  TO  COMPENSATION  POR  IMPROVEMENTS  FROM 
TRUE  OWNER  UPON  BILL  FILED  AGAINST  HIM. 

UNION  HALL  ASSOCIATION  v.  MORRISON. 

(To  appear  in  39  Maryland.) 

A  purchased  in  good  faith,  for  its  full  value,  without  notice  of  any  defect  in  his  title, 
and  believing  it  to  be  good,  a  lot  of  ground,  described  as  part  of  Military  Lot  No. 
3905,  and  erected  thereon  a  valuable  building.  B  was  the  owner  of  a  tract  of  land, 
called  "  The  Trap,"  but  was  ignorant  of  its  precise  limits  until  its  location  was  ascer- 
tained by  actual  survey,  some  years  after  the  erection  of  the  building  by  A,  and  it  was 
found  to  include  a  part  of  Military  Lot  No.  3905.  B  thereupon  instituted  an  ac- 
tion of  ejectment  against  certain  persons  in  possession  of  parts  of  the  said  military  lot, 
and  recovered  judgment,  which  was  affirmed  on  appeal.  The  lot  of  ground  which  had 
been  purchased  by  A  was  found  to  be  included  in  the  lines  of  the  tract  called  "  The 
Trap,  but  A  was  not  made  a  defendant  in  the  ejectment  suit  A  writ  of  habere 
facias  possessionem  having  been  obtained  by  B  under  his  judgment  in  ejectment,  and 
the  sheriff  having  declared  his  purpose  to  assert  his  authority  by  force,  if  necessary, 
A  surrendered  possession  of  his  lot.  Upon  a  bill  filed  by  A  against  B  asking  relief,  it 
was  held,  that  A  was  entitled  to  relief  in  respect  to  the  valuable  improvements  made 
by  him,  but  that  B  should  have  the  option  to  accept  from  A  payment  for  the  lot  of 
ground  estimated  at  its  just  value,  without  the  improvements  thereon,  and  should,  on 
its  receipt,  convey  the  lot  to  A  by  a  sufficient  dqed;  or  to  take  and  hold  the  lot  with 
the  improvements,  paying  to  A  the  actual  value  of  such  improvements,  to  the  extent 
of  the  additional  value  which  they  had  conferred  upon  the  land;  and  in  default  of 
such  payment  the  same  should  be  a  lien  and  charge  on  the  property,  to  be  enforced 
by  a  sale  thereof. 

Appeal  from  the  circuit  court  for  Allegany  County. 

The  bill  of  complaint  in  this  case,  the  object  and  purpose  of  which  are 
stated  in  the  opinion  of  the  court,  was  filed  by  the  appellant  against  the 
appellee.  The  circuit  court  (Motter,  J.)  passed  a  decree  dismissing  the 
bill,  and  the  complainant  appealed. 

The  cause  was  argued  before  Bartol,  C.  J.,  Stewart,  Bowie,  Miller,  and 
Alvay,  J, 

The  facts  are  stated  in  the  opinion. 

22.  T.  Semmes,  for  the  appellant. 

J".  H.  Gordon,  contra. 

Bartol,  C.  J.,  delivered  the  opinion  of  the  court. 

The  questions  presented  by  this  appeal  arise  upon  the  following  state 
of  facts:  The  appellant,  an  association  duly  incorporated,  purchased 
from  Thomas  Hammond  a  small  lot  of  vacant  ground  50  by  130  feet  in 
extent,  situated  in  Hammond's  Addition  to  Westernport,  in  Allegany 
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County,  for  $125.00,  which,  according  to  the  proof,  was  its  full  value,  went 
into  possession  thereof  and  erected  thereon  an  expensive  building,  costing 
$3,000.  The  building  was  erected  in  1859-1860.  On  the  23d  day  of 
April,  1861,  the  lot  was  conveyed  to  the  appellant  by  Thomas  Hammond, 
and  is  described  in  the  deed  as  part  of  Military  Lot  No.  3905.  It  ap- 
pears that  in  March,  1814,  a  patent  had  been  issued  by  the  state  to  one 
Thomas  Johnson,  of  Military  Lot  No.  3905  (with  others),  and  that  the 
title  thereto  has  been  conveyed  by  regular  mesne  conveyances  down  to 
Thomas  Hammond,  from  whom  the  appellant  purchased. 

The  appellee  held  title  to  a  tract  of  land  called  "  The  Trap,'9  which 
had  been  patented  to  Magruder,  in  1803 ;  but  was  ignorant  of  its  precise 
limits,  until  in  1867  its  location  was  ascertained  by  actual  survey,  and  it 
was  found  to  include  a  part  of  Military  Lot  No.  3905,  whereupon  the 
appellee,  in  1868,  instituted  an  action  of  ejectment  against  certain  persons 
then  in  possession  of  parts  of  the  said  military  lot,  and  recovered 
judgment,  which  was  affirmed  by  this  court,  in  33  Md.  95,  on  the  ground 
that  Morrison's  title  was  superior  to  Hammond's.  The  lot  of  ground 
which  had  been  purchased  and  improved  by  the  appellant  was  included 
in  the  lines  of  the  tract  called  "  The  Trap,"  but  the  appellant  was  not 
made  a  defendant  in  the  action  of  ejectment.  Afterwards,  on  the  24th 
day  of  September,  1870,  a  writ  of  habere  facias  possessionem  having  been 
obtained  by  the  appellee  under  his  judgment  in  ejectment,  the  sheriff 
demanded  thereunder  the  possession  of  the  house  erected  by  the  appel- 
lant ;  and  declaring  his  purpose  to  assert  his  authority  by  force  if  neces- 
sary, the  possession  thereof  was  surrendered  by  Fredlock,  the  president 
of  the  association ;  and  the  appellee  asserts  his  title  thereto,  and  claims 
to  hold  the  same  as  legal  owner. 

Whereupon  the  bill  of  complaint  in  this  case  was  filed  by  the  appel- 
lant, alleging  that  it  purchased  the  lot  of  ground  and  made  valuable 
improvements  thereon  in  good  faith,  believing  that  its  title  thereto  was 
good,  and  without  any  knowledge  of  any  adverse  claim  in  any  one,  and 
without  any  notice  that  the  appellee  had  any  right  or  claim  whatever 
thereto.  The  bill  alleges  that  the  appellant  is  without  remedy  at  law,  by 
reason  of  the  defect  in  its  title  purchased  in  good  faith,  and  prays  relief ; 
averring  that  it  has  an  equitable  claim  against  the  appellee  to  be  remu- 
nerated for  the  valuable  improvements  erected  upon  the  lot,  and  that  for  its 
claim  in  this  behalf  it  has  an  equitable  lien  upon  the  land.  It  avers  that 
it  is  ready  and  willing  to  account  to  the  appellee,  and  pay  him  a  fair  and 
reasonable  compensation  as  ground  rent  for  the  use  of  the  lot,  without  the 
improvements,  to  be  fixed  by  a  decree  of  the  court ;  and  prays  that  the 
appellee  may  be  decreed  to  pay  to  the  appellant  whatever  balance  may  be 
found  due  upon  the  statement  of  an  account  allowing  him  a  fair  ground 
rent  as  offered ;  and  that  the  lands  may  be  sold  to  satisfy  the  lien  of  the 
appellant ;  or  that  it  may  have  such  other  and  further  relief  as  its  case 
may  require. 

The  bill  charges  substantially,  as  one  ground  for  relief,  that  the  appel 
lee  had  full  knowledge  of  his  title  since  1842  ;  and  while  he  was  all  the 
time  cognizant  of  his  right,  and  living  in  the  neighborhood,  suffered  the 
appellant  to  go  on  in  the  erection  of  the  building  upon  his  ground,  and  to 
expend  large  sums  of  money,  without  giving  the  appellant  any  notice  of 
his  claim,  and  did  not  set  up  his  rig*     till  afterwards. 
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The  general  principle  is  well  established  that  "  if  a  man,  supposing  he 
has  an  absolute  title  to  an  estate,  should  build  upon  the  land,  with  the 
knowledge  of  the  real  owner,  who  should  stand  by  and  suffer  the  erections 
to  proceed,  without  giving  any  notice  of  his  own  claim ;  he  would  not  be 
permitted  to  avail  himself  of  such  improvements,  without  paying  a  full 
compensation  therefor ;  for,  in  conscience,  he  was  bound  to  disclose  the 
defect  of  title  to  the  builder."     1  Story  Eq.  Juris.  §  388. 

This  general  principle  has  been  recognized  by  the  court  of  appeals  in 
Ca*ey  v.  Inloea,  1  Gill,  432  ;  Hoffman  v.  Smith,  1  Md;  475,  491 ;  Tongue 
v.  Nutwell,  17  Md.  212  ;  but  in  those  cases  it  was  held  to  be  inapplica- 
ble. A  reference  to  them  will  show  that  the  general  principle  must  be 
understood  with  certain  qualifications.  Some  of  these  are  thus  clearly 
stated  by  Judge  Story,  1  Eq.  Juris.  §  386 :  "  In  order,  however,  to 
justify  the  application  of  this  cogent  moral  principle,  it  is  indispensable 
that  the  party  so  standing  by  and  concealing  his  rights  should  be  fully 
apprised  of  them,  and  should,  by  his  conduct  or  gross  negligence,  encour- 
age or  influence  the  purchase ;  for  if  he  is  wholly  ignorant  of  his  rights, 
or  the  purchaser  knows  them ;  or,  if  his  acts,  or  silence,  or  negligence, 
do  not4  mislead,  or  in  any  manner  affect  the  transaction,  there  can  be  no 
just  inference  of  actual  or  constructive  fraud  on  his  part.  [For  a  right 
can  be  lost  or  forfeited  only  by  such  conduct  as  would  make  it  fraudulent, 
or  against  conscience,  to  assert  it."] 

This  qualification  of  the  general  rule  is  stated  m  the  text  books,  and 
asserted  by  all  the  well  adjudged  cases,  which  need  not  be  here  cited.  It 
rests  on  the  plainest  principles  of  reason  and  justice  which  always  govern 
the  law  of  equitable  estoppel.  Applying  this  rule  to  the  case  before  us, 
we  concur  in  the  opinion  expressed  by  the  judge  of  the  circuit  court, 
that  the  charge  of  constructive  fraud  on  the  part  of  the  appellee  is  not 
sustained. 

The  facts  touching  this  point  are  stated  in  a  written  agreement,  signed 
by  the  solicitors,  as  follows :  — 

That  "  James  Morrison  was  a  resident  of  Allegany  County,  and  resided 
about  three  or  four  miles  from  said  premises,  about  the  time  of  the  erec- 
tion of  the  brick  building  by  the  Union  Hall  Association,  and  knew  of  its 
erection,  and  being  erected,  but  that  he  had  no  knowledge  of  the  particular 
location  of  said  tract  of  land  called  '  The  Trap,'  or  of  the  lot  claimed 
by  said  complainant  at  the  time  of  said  erection,  and  never  did  know  the 
exact  location  of  said  tract  of  land,  until  he  had  a  survey  thereof  made 
by  James  Chisholm,  surveyor,  about  the  year  1867,  and  that  he  then  knew 
for  the  first  time  that  said  brick  building  was  upon  said  tract  called '  The 
Trap/  " 

Now  upon  this  state  of  facts,  it  is  very  clear  that  there  has  been  nothing 
in  the  conduct  of  the  appellee  creating  an  equitable  estoppel ;  his  silence 
and  acquiescence  at  the  time  of  the  purchase  by  the  appellant,  and  dur- 
ing the  erection  of  the  building,  cannot  conclude  him,  because  it  is  con* 
ceded  that  he  was  ignorant  of  his  rights  to  the  lot  of  ground  in  question 
until  1867.  It  has  been  argued  by  the  appellant,  that  as  he  was  cog- 
nizant of  his  title  to  the  tract  called  "  The  Trap,"  the  law  imputes  to 
him  knowledge  of  its  limits  and  extent ;  but  such  a  presumption  cannot 
arise  against  the  positive  admission,  that  he  was  in  fact  ignorant  of  its  true 
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location ;  and  that  he  did  not  know  till  1867  that  the  building  erected  by 
the  appellant  was  embraced  within  its  lines. 

Nor  is  there  any  ground  for  imputing  to  him  gross  negligence,  creating 
an  estoppel.  This  is  not  a  case  to  which  that  doctrine  can  apply.  There 
was  no  privity  between  him  and  the  appellant ;  they  were  strangers  to 
each  other,  and  there  is  no  evidence  that  the  appellee  encouraged  or  in- 
fluenced the  appellant  to  purchase  the  lot  or  erect  the  building,  or  had  any 
actual  connection  therewith. 

We  conclude,  therefore,  that  the  appellant  is  not  entitled  to  relief  upon 
the  ground  of  any  fraud,  actual  or  constructive,  on  the  part  of  the  appellee, 
or  of  any  equitable  estoppel  arising  from  the  conduct  or  acquiescence  of 
the  latter.  On  the  other  hand,  there  is  no  doubt  or  question  as  to  the 
bona  fides  of  the  appellant.  It  purchased  the  lot  in  good  faith  for  its  full 
value,  and  erected  the  building  in  the  honest  belief  that  it  had  a  good 
title,  and  was  ignorant  that  the  same  was  contested  by  the  appellee,  or 
any  other  person  claiming  a  better  right.  The  appellant,  therefore,  comes 
strictly  within  the  definition  of  a  "  bond  fide  possessor"  according  to  the 
doctrine  of  the  civil  law.  31  Md.  454.  The  equitable  rights  of  a  party 
so  situated  to  an  allowance  for  improvements,  in  a  suit  against  him  by 
the  real  owner,  were  fully  considered  by  this  court,  in  the  recent  case  of 
McLaughlin  v.  Barnum,  31  Md.  425.  There  is  no  doctrine  of  equity 
better  established  than  that  a  bond  fide  possessor  is  entitled  to  such  al- 
lowance, where  he  is  tne  defendant,  and  the  rightful  owner  seeks  the  aid 
of  the  court  to  recover  rents  and  profits,  or  to  enforce  his  title  against 
him.  "  In  such  cases,  a  court  of  equity  practically  enforces  the  rule  of 
the  civil  law,  founded  in  natural  justice,  Nemo  debet  locupletari  aliena 
jactura,  as  well  as  the  cherished  maxim  of  equity  jurisprudence,  *  that  he 
who  seeks  equity  must  do  equity.'*  "  31  Md.  453.  In  the  case  just  cited, 
it  was  said  to  be  doubtful "  whether,  from  the  present  state  of  the  author- 
ities, the  weight  of  judicial  opinion  and  precedent  goes  farther  than  to 
sanction  the  exercise  of  the  jurisdiction  in  such  cases  in  favor  of  defend- 
ants, or  as  auxiliary  to  some  other  relief  properly  cognizable  in  equity." 
On  that  question,  however,  no  opinion  was  expressed,  the  court  said,  "  The 
case  before  us  does  not  call  for  any  judgment  upon  that  point." 

In  this  case,  the  question  is  directly  presented,  and  we  have  given  it 
all  the  consideration  its  importance  'demands.  It  may  be  conceded,  that 
there  is  an  absence  of  precedent  in  the  English .  cases  maintaining  the 
right  of  a  bond  fide  possessor  to  sustain  a  bill  of  this  kind,  except  upon 
some  ground  of  fraud  or  estoppel,  growing  out  of  the  conduct  of  the 
owner  of  the  land ;  and  consequently,  we  find  in  the  text  books,  where 
the  cases  are  referred  to  and  the  general  principles  stated,  the  rule  allow- 
ing to  a  bond  fide  possessor  compensation  for  improvements  is  said  to  be 
limited  to  cases  where  he  is  defendant.  In  3  Sugden,  Vendors  &  Pur- 
chasers, ch.  22,  §  1,  p.  55,  the  learned  author  says :  "  But  if  the  aid  of 
a  court  of  equity  is  not  required,  and  a  person  can  recover  the  estate  at 
law,  equity,  unless  there  be  fraud,  cannot,  it  is  conceived,  relieve  the  pur- 
chaser on  account  of  money  laid  out  in  repairs  and  improvements ;  but 
must  dismiss  a  bill  for  that  purpose  with  costs." 

In  2  Story's  Eq.  Jur.  §  1238,  the  rule  is  stated  in  the  same  way ;  for 
which  the  passage  in  Sugden  is  cited. 
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But  no  case  is  cited  by  either  Sugden  or  Story,  in  which  the  precise 
question  has  arisen  and  relief  has  been  refused.  We  may  except  the  case 
of  Putnam  v.  Ritchie,  6  Paige,  390,  in  which  Chancellor  Walworth  re- 
fused to  grant  relief  for  the  reason,  that  "  he  had  not  been  able  to  find 
any  case  either  in  this  country  or  in  England,  wherein  the  court  of 
chancery  has  assumed  jurisdiction  to  give  relief  to  a  complainant  who 
has  made  improvements  on  land,  the  legal  title  to  which  was  in  the  de- 
fendant, where  there  has  been  neither  fraud,  nor  acquiescence  on  the  part 
of  the  latter  after  he  had  knowledge  of  his  legal  rights."  The  learned 
chancellor  thought  to  do  so  would  be  introducing  a  new  principle  into 
the  law  of  the  court.  Some  years  after  the  decision  of  Putnam  v. 
Ritchie  the  question  arose  before  Judge  Story,  in  Bright  v.  Boyd,  1 
Story,  478,  upon  a  bill  filed  by  a  bond  fide  purchaser,  claiming  compensa- 
tion for  improvements.  The  learned  judge  said  (p.  494) :  "  Upon  the 
general  principles  of  courts  of  equity,  acting  ex  cequo  et  bono,  I  own  that 
there  does  not  seem  to  me  any  just  ground  to  doubt  that  compensation 
under  such  circumstances  ought  to  be  allowed  to  the  full  amount  of  the 
enhanced  value,  upon  the  maxim  of  the  common  law,  Nemo  debet  locvr 
pletari  ex  altering  incommodo"  After  referring  to  the  well  settled  doc- 
trine of  courts  of  equity,  under  which  allowance  is  made  to  a  party  de- 
fendant, by  way  of.  recoupment,  out  of  the  rents  and  profits,  or  in  cases 
where  the  aid  of  the  court  is  asked  by  the  owner  of  an  equitable  title  to 
enforce  that  title,  Judge  Story  says  (p.  495) ;  "  But  it  has  been  supposed 
that  courts  of  equity  do  not  and  ought  not  to  go  further,  and  to  grant  active 
relief  in  favor  of  such  a  bond  fide  possessor,  making  permanent  meliorations 
and  improvements,  by  sustaining  a  bill  brought  by  him  therefor,  against 
the  true  owner,  after  he  has  recovered  the  premises  at  law.  I  find  that 
Chancellor  Walworth,  in  Putnam  v.  Ritchie  (6  Paige,  390),  entertained 
this  opinion,  admitting,  at  the  same  time,  that  he  could  find  no  case  in  Eng- 
land or  America  where  the  point  had  been  expressly  decided  either  way. 
Now,  if  there  be  no  authority  against  the  doctrine,  I  confess  that  I  should 
be  reluctant  to  be  the  first  judge  to  lead  to  such  a  decision.  It  appears 
to  me,  speaking  with  all  deference  to  other  opinions,  that  the  denial  of  all 
compensation  to  such  a  bond  fide  purchaser  in  such  a  case,  where  he  has 
manifestly  added  to  the  permanent  value  of  an  estate  by  his  meliorations 
and  improvements,  without  the  slightest  suspicion  of  any  infirmity  in  his 
own  title,  is  contrary  to  the  first  principles  of  equity.  Take  the  case  of  a 
vacant  lot  in  a  city,  where  a  bond  fide  purchaser  builds  a  house  thereon, 
enhancing  the  value  of  the  estate  to  ten  times  the  original  value  of  the 
land,  under  a  title  apparently  perfect  and  complete ;  is  it  reasonable  or 
just,  that  in  such  a  case  the  true  owner  should  recover  and  possess  the 
whole,  without  any  compensation  whatever  to  the  bond  fide  purchaser  ? 
To  me  it  seems  manifestly  unjust  and  inequitable  thus  to  appropriate 
to  one  man  the  property  and  money  of  another,  who  is  in  no  default.  The 
argument,  I  am  aware,  is,  that  the  moment  the  house  is  built  it  belongs 
to  the  owner  of  the  land  by  mere  operation  of  law ;  and  that  he  may  cer- 
tainly possess  and  enjoy  his  own.  But  this  is  merely  stating  the  technical 
role  of  law,  by  which  the  true  owner  seeks  to  hold  what,  in  a  just  sense, 
he  never  had  the  slightest  title  to,  that  is,  the  house.  It  is  not  answer-, 
ing  the  objection,  but  merely  and  dryly  stating  that  the  law  so  holds* 
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But,  then,  admitting  this  to  be  so,  does  it  not  furnish  a  strong  ground  why 
equity  should  interpose  and  grant  relief?" 

We  have  cited  the  language  of  Judge  Story  at  considerable  length,  be- 
cause it  has  appeared  to  us  to  be  quite  applicable  to  the  present  case,  and 
expresses  clearly  and  forcibly  the  grounds  upon  which  rests  the  claim  of 
the  appellant  for  relief.  The  case  of  Bright  v.  Boyd  came  again  before 
Judge  Story  for  final  decree,  upon  the  report  of  the  master  (2  Story, 
605,  607),  when  he  said :  "  I  have  reflected  a  good  deal  upon  the  pres- 
ent subject,  and  the  views  expressed  by  me  at  the  former  hearing  re- 
main unchanged  ;  or  rather,  to  express  myself  more  accurately,  have  been 
thereby  strengthened  and  confirmed,"  and  he  decreed  accordingly,  using 
this  emphatic  language :  "  I  wish,  in  coming  to  this  conclusion,  to  be  dis- 
tinctly understood  as  affirming  and  maintaining  the  broad  doctrine,  as  a 
doctrine  of  equity,  that  so  far  as  an  innocent  purchaser  for  a  valuable  con- 
sideration, without  notice  of  any  infirmity  in  his  title,  has  by  his  improve- 
ments and  meliorations  added  to  the  permanent  value  of  the  estate,  he  is 
entitled  to  a  full  remuneration  ;  and  that  such  increase  of  value  is  a  lien 
and  charge  on  the  estate,  which  the  absolute  owner  is  bound  to  discharge 
before  he  is  restored  to  his  original  rights  in  the  land.  This  is  the  clear 
result  of  the  Roman  law,  and  it  has  the  most  persuasive  equity,  and  I  may 
add  common  sense,  and  common  justice  for  its  foundation." 

This  careful  and  well  considered  decision  meets  with  our  entire  ap- 
proval, and  rests  upon  such  plain  principles  of  equity  that  we  have  no  hesi- 
tation in  adopting  it,  as  applicable  to  the  case  before  .us.  It  seems  to  us, 
that  so  far  from  introducing  any  "  new  principle  into  the  law  of  the 
court,"  as  said  by  Chancellor  Walworth,  it  is  nothing  more  than  the  ap- 
plication  of  the  well  settled  principles  of  equity  to  a  case  coming  clearly 
within  their  scope  and  operation.  It  can  make  no  difference  in  the  equita- 
ble rights  of  the  appellant  whether  it  appears  in  the  character  of  com- 
plainant or  defendant. 

In  support  of  the  views  expressed  by  Judge  Story,  the  case  of  Bright 
v.  Boyd  does  not  stand  alone.  The  supreme  court  of  Kentucky  decided 
the  question  in  the  same  way  (in  1855),  in  Thomas  v.  Thomas'*  JExW, 
16  B.  Monroe,  421,  granting  relief  to  a  bond  fide  possessor,  upon  a  bill 
filed  by  him  against  the  parties  holding  the  legal  title ;  and  in  McKelway  v. 
Armour \  2  Stockton's  Ch.  R.  115,  a  bill  was  filed  "  to  relieve  the  com- 
plainant from  the  embarrassment  of  having  erected  a  valuable  dwelling- 
house,  by  mistake,  on  the  land  of  the  defendant  Armour."  Chancellor 
Williamson  thus  states  the  facts  of  the  case :  "  It  is  proved  beyond  all 
doubt  that  the  complainant  erected  his  improvements  on  this  lot  by 
mistake  ;  he  supposed  that  it  was  the  lot  next  that  belonged  to  Armour. 
Armour  labored  undier  the  same  mistake.  He  lived  in  the  vicinity ;  he 
saw  the  complainant  progressing  from  day  to  day  with  these  improve- 
ments. If  he  knew  this  to  be  his  lot,  his  silence  was  a  fraud  upon  the 
complainant ;  but  this  is  not  pretended.  He  admits  that  he  did  not  sus- 
pect the  erections  to  be  upon  his  lot  until  some  time  after  their  erection, 
when  by  actual  measurement,  to  his  surprise,  he  discovered  the  mistake. 
Under  such  circumstances,  it  would  be  most  unjust  to  permit  Armour  to 
take  these  improvements,  and  to  send  the  complainant  away  remediless  ; " 
and,  accordingly,  relief  was  decreed  in  favor  of  the  complainant. 
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These  cases  are  cited  to  show  that  this  question,  although  now  for  the 
first  time  presented  to  this  court  for  adjudication  in  its  present  form,  is 
not  without  precedent  elsewhere.  It  has  been  argued  that  the  appellant 
was  guilty  of  laches  and  neglect  in  failing  to  adopt  proper  means  to  ascer- 
tain the  state  of  the  title  before  purchasing  the  lot,  or  making  the  im- 
provements, by  an  examination  of  the  land  records.  It  is  obvious,  how- 
ever, that  such  an  examination  could  not  have  led  to  the  information 
desired.  The  difficulty  has  arisen  not  from  the  state  of  the  title,  but 
from  the  location  of  the  appellee's  tract,  which  was  not  even  known  to 
the  appellee  himself  until  it  was  ascertained  by  actual  survey  in  1867. 
The  witness,  Patrick  Hamill,  who  was  present  at  the  survey,  says :  "  I 
don't  think  the  line  is  more  than  from  three  to  ten  feet  from  the  building ; 
I  don't  know  that  Morrison  knew  where  the  lines  of  '  The  Trap'  were 
previous  to  that  time ;  that  was  the  first  authenticated  beginning  that  I 
ever  knew ;  there  was  a  good  deal  of  trouble  in  finding  the  lines  of  the 
said  tract."  Under  these  circumstances,  it  is  impossible,  with  justice,  to 
deny  to  the  appellant  relief,  on  the  ground  of  laches  in  not  ascertaining 
the  true  location  of  "  The  Trap,"  or  that  the  lot  in  question  was  included 
within  its  lines.  There  was  nothing  in  the  situation  of  the  property  to 
suggest  any  doubt  as  to  the  title  of  Hammond,  or  to  put  the  appellant 
on  inquiry.  The  lot  was  not  inclosed  in  "  The  Trap,  but  was  vacant, 
and  had  been  laid  out  by  Thomas  Hammond  as, a  town  lot  in  Hammond's 
Addition  to  the  Village  of  Westernporfo  No  fault  or  laches,  therefore, 
can  be  imputed  to  the  appellant,  and  we  are  of  opinion  that  it  is  entitled 
to  relief,  in  respect  to  the  permanent  and  valuable  improvements ;  the 
decree  of  the  circuit  court  will  be  reversed  and  the  cause  remanded,  to 
the  end  that  a  decree  may  be  passed  in  accordance  with  this  opinion  and 
the  equitable  rights  of  the  parties.  With  respect  to  the  nature  and  terms 
of  the  decree  it  will  be  proper  that  the  appellee  shall  have  the  option  to 
accept  from  the  appellant  payment  for  the  lot  of  ground,  estimated  at  its 
just  value,  without  the  improvements  thereon,  and  be  required,  on  the 
payment  thereof  with  interest,  to  convey  the  same  to  the  appellant,  by  a 
sufficient  deed  ;  or  at  his  election,  to  take  and  hold  the  lot  with  improve- 
ments, paying  to  the  appellant  the  actual  value  of  the  improvements,  to 
the  extent  of  the  additional  value  which  they  have  conferred  upon  the 
land,  and  in  default  of  such  payment,  the  same  ought  to  be  declared  to 
be  a  lien,  and  charge  on  the  property,  and  the  lot  and  improvements 
should  be  decreed  to  be  sold  for  the  payment  thereof. 

Decree  reversed  and  came  remanded. 
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SUPREME  COURT  OF  OHIO. 

CRIMINAL  LAW.  —  LARCENY.  —  BRINGING  GOODS  INTO  A  STATE  PROM 

FOREIGN  COUNTRY. 

STANLEY  if.  THE  STATE. 
(To  appear  in  24  Ohio  State.) 

The  bringing  into  this  state  by  the  thief  of  goods  stolen  in  the  Dominion  of  Canada,  or 

other  foreign  country,  is  not  larceny  in  this  state. 

*    Error  to  the  court  of  common  pleas  of  Cuyahoga  County. 

The  facte  are  set  forth  in  the  opinion. 

Thomas  J.  Cartan,  for  plaintiff  in  error. 

John  Littley  Attorney  General,  contra. 

MoIlvatne,  J.  At  the  November  term,  1873,  of  the  court  of  com- 
mon pleas  of  Cuyahoga  County,  the  plaintiff  in  error,  William  Stanley, 
was  convicted  of  the  crime  of  grand  larceny,  and  sentenced  for  a  term  of 
years  to  the  penitentiary. 

The  indictment  upon  which  he  was  convicted  charged  "  that  William 
Stanley,  late  of  the  county  aforesaid,  on  the  twentieth  day  of  June,  in  the 
year  one  thousand  eight  hundred  and  seventy-three,  at  the  county  afore- 
said, with  force  and  arms,"  certain  silverware,  "  of  the  goods  and  chattels 
and  property  of  George  P.  Harris,  then  and  there  being,  then  and  there 
unlawfully  and  feloniously  did  steal,  take,  and  carry  away,",  &c. 

The  following  facts  were  proven  at  the  trial :  1.  That  the  goods  de- 
scribed in  the  indictment  belonged  to  Harris,  and  were  of  the  value  of  one 
hundred  and  sixty-five  dollars.  2.  That  they  were  stolen  from  Harris  on 
the  20th  of  June,  1873,  at  the  city  of  London,  in  the  Dominion  of  Canada. 
8.  That  they  were  afterward,  on  the  26th  day  of  same  month,  found  in 
the  possession  of  the  defendant,  in  said  county  of  Cuyahoga.  It  is  also 
conceded  that,  in  order  to  convict,  the  jury  must  have  found  that  the  goods 
were  stolen  by  the  defendant  in  the  Dominion  of  Canada,  and  carried 
thence  by  him  to  the  State  of  Ohio. 

Upon  this  state  of  facts,  was  the  prisoner  lawfully  convicted  ?  In  other 
words,  if  property  be  stolen  at  a  place  beyond  the  jurisdiction  of  this  state 
and  of  the  United  States,  and  afterward  brought  into  this  state  by  the 
thief,  can  he  be  lawfully  convicted  of  larceny  in  this  state  ? 

In  view  of  the  free  intercourse  between  foreign  countries  and  this  state, 
and  the  immense  immigration  and  importation  of  property  from  abroad, 
this  question  is  one  of  very  great  importance ;  and  I  may  add,  that  its  de- 
termination is  unaided  by  legislation  in  this  state. 

In  resolving  this  question,  we  have  been  much  embarrassed  by  a  former 
decision  of  this  court,  in  Hamilton  v.  The  State,  11  Ohio,  435.  In  that 
case,  it  was  held  by  a  majority  of  the  judges,  that  a  person  having  in  his 
possession  in  this  state  property  •which  had  been  stolen  by  him  in  another 
state  of  the  Union,  might  be  convicted  here  of  larceny. 

The  decision  appears  to  have  been  placed  upon  the  ground, "  that  a  long 
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sustained  practice,  in  the  criminal  courts  of  this  state,  had  settled  the  con- 
struction of  the  point,  and  established  the  right  to  convict  in  such  cases/' 

Whether  that  decision  can  be  sustained  upon  the  principles  of  the  com- 
mon law  or  not,  it  must  be  conceded  that  for  more  than  thirty  years  it  has 
stood,  unchallenged  and  unquestioned,  as  an  authoritative  exposition  of  the 
law  of  this  state.  And  although  it  has  received  no  express  legislative  rec- 
ognition, it  has  been  so  long  followed  in  our  criminal  courts,  and  acquiesced 
in  by  other  departments  of  the  government,  that  we  are  inclined  to  the 
opinion  that  it  ought  now  to  be  overruled ;  but,  on  the  other  hand,  its  rule 
should  be  applied  and  sustained,  in  like  cases,  upon  the  principle  of  stare 
decisis. 

Before  passing  from  Hamilton  v.  The  State,  it  should  be  added  that  the 
same  question  has  been  decided  in  the  same  way  by  the  courts  of  several 
of  our  sister  states.  The  State  v.  Ellis,  3  Conn.  185  ;  The  State  v.  Bart- 
lett,  11  Vt.  650  ;  The  State  v.  Underwood,  49  Maine,  181 ;  Watson  v.  The 
State,  36  Miss.  593  ;  The  State  v.  Johnson,  2  Oregon,  115 ;  The  State  v. 
Bennett,  14  Iowa,  479 ;  Ferrell  v.  Commonwealth,  1  Duvail,  153 ;  Com- 
monwealth v.  Collins,  11  Mass.  116.  The  same  point  has  been  decided  the 
same  way  in  several  subsequent  case*  in  Massachusetts. 

The  exact  question,  however,  now  before  us  has  not  been  decided  by 
this  court ;  and  we  are  unanimously  of  opinion  that  the  rule  laid  down  in 
Hamilton  v.  The  State  should  not  be  extended  to  cases  where  the  property 
was  stolen  in  a  foreign  and  independent  sovereignty. 

We  are  unwilling  to  sanction  the  doctrine  or  to  adopt  the  practice, 
whereby  a  crime  committed  in  a  foreign  country,  and  in  violation  of  the 
laws  of  that  country  only,  may,  by  construction  and  a  mere  fiction,  be 
treated  as  an  offence  committed  within  this  state  and  in  violation  of  the 
laws  thereof.  In  this  case  the  goods  were  stolen  in  Canada.  They  were 
there  taken  from  the  custody  of  the  owner  into  the  custody  of  the  thief. 
The  change  of  possession  was  complete.  The  goods  were  afterward 
carried  by  the  thief  from  the  Dominion  of  Canada  to  the  State  of  Ohio. 
During  the  transit  his  possession  was  continuous  and  uninterrupted.  Now, 
the  theory  upon  which  this  conviction  is  sought  to  be  sustained  is,  that 
the  legal  possession  of  the  goods  remained  all  the  while  in  the  owner.  If 
this  theory  be  true,  it  is  true  as  a  fiction  of  the  law  only.  The  fact  was 
otherwise.  A  further  theory  in  support  of  the  conviction  is,  that  as  soon 
as  the  goods  arrived  within  the  State  of  Ohio,  the  thief  again  took  them 
from  the  possession  of  the  owner  into  his  own  possession.  This  theory  is 
not  supported  by  the  facts,  nor  is  there  any  presumption  of  law  to  sus- 
tain it. 

That  the  right  of  possession,  as  well  as  the  right  of  property,  remained 
all  the  time  in  the  owner  is  true  as  matter  of  law.  And  it  is  also  true,  as 
a  matter  of  fiction,  that  the  possession. of  the  thief,  although  exclusive  as 
it  must  have  been  in  order  to  make  him  a  thief,  is  regarded  as  the  posses- 
sion of  the  owner,  for  some  purposes.  Thus,  stolen  goods,  while  in  the 
Eossession  of  the  thief  may  be  again  stolen  by  another  thief ;  and  the 
itter  may  be  charged  with  taking  and  carrying  away  the  goods  of  the 
owner.  And  for  the  purpose  of  sustaining  such  charge,  the  possession  of 
the  first  thief  will  be  regarded  as  the  possession  of  the  true  owner.  This 
fiction,  however,  in  no  way  changes  the  nature  of  the  facts  which  consti- 
tute the  crime  of  larceny. 
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What  we  deny  is,  that  a  mere  change  of  place  by  the  thief,  while  he 
continues  in  the  uninterrupted  and  exclusive  possession  of  the  stolen  prop- 
erty, constitutes  a  new  u  taking  "  of  the  property,  either  as  matter  of  fact 
or  of  law. 

Larceny,  under  the  statute  of  this  state,  is  the  same  as  at  common  law, 
and  may  be  defined  to  be  the  felonious  taking  and  carrying  away  of  the 
personal  property  of  another.  But  no  offence  against  this  statute  is  com- 
plete until  every  act  which  constitutes  an  essential  element  in  the  crime 
has  been  committed  within  the  limits  of  this  state.  The  act  of  "  taking  " 
is  an  essential  element  in  the  crime,  and  defines  the  act  by  which  the  pos- 
session of  the  property  is  changed  from  the  owner  to  the  thief.  But  the 
act  of  "  taking  "  is  not  repeated,  after  the  change  of  possession  is  once 
complete,  and  while  the  possession  of  the  thief  continues  to  be  exclusive 
and  uninterrupted.  Hence,  a  bailee  or  finder  of  goods,  who  obtains  com- 
plete possession  without  any  fraudulent  intent,  cannot  be  convicted  of 
larceny  by  reason  of  any  subsequent  appropriation  of  them. 

We  fully  recognize  the  common  law  practice,  that  when  property  is 
stolen  in  one  county,  and  the  thief  is  afterward  found  in  another  county 
with  the  stolen  property  in  his  possession,  he  may  be  indicted  and  con- 
victed in  either  county,  but  not  in  both.  This  practice  obtained,  notwith- 
standing the  general  rule  that  every  prosecution  for  a  criminal  cause  must 
be  in  the  county  where  the  crime  was  committed.  .  The  reason  for  the 
above  exception  to  the  general  rule  is  not  certainly  known,  nor  is  it  impor- 
tant in  this  case  that  it  should  be  known,  as  it  relates  to  the  matter  of 
venue  only,  and  does  not  affect  the  substance  of  the  offence.  We  are  en- 
tirely satisfied,  however,  that  the  right  to  prosecute  the  thief  in  any  county 
wherein  he  was  found  in  possession  of  the  stolen  property  was  not  asserted 
by  the  crown  because  of  the  fact  that  a  new  and  distinct  larceny  of  the 
goods  was  committed  whenever  and  wherever  the  thief  might  pass  from 
one  county  into  another.  His  exemption  from  more  than  one  conviction 
and  punishment  makes  this  proposition  clear  enough.  The  common  law 
provided  that  no  person  should  be  twice  vexed  for  the  same  cause.  It  was 
through  the  operation  of  this  principle  that  the  thief,  who  stole  property 
in  one  county  and  was  afterward  found  with  the  fruits  of  his  crime  in  an- 
other, could  not  be  tried  and  convicted  in  each  county.  He  was  guilty  of 
one  offence  only,  and  that  offence  was  complete  in  the  county  where  the 
property  was  first  "  taken  "  by  the  thief,  and  removed  from  the  place  in 
which  the  owner  had  it  in  possession. 

When  goods  piratically  seized  upon  the  high  seas  were  afterward  car- 
ried by  the  thief  into  a  county  of  England,  the  common  law  judges 
refused  to  take  cognizance  of  the  larceny,  "  because  the  original  act  — 
namely,  the  taking  of  them  —  was  not  any  offence  whereof  the  common 
law  taketh  knowledge ;  and  by  consequence,  the  bringing  them  into  a 
county  could  not  make  the  same  a  felony  punishable  by  our  law/'  13 
Coke,  53 ;  8  Inst.  113  ;  1  Hawk.  c.  19,  sec.  52. 

Thb  prisoner  was  charged  with  larceny  at  Dorsetshire,  where  he  had 
possession  of  the  stolen  goods.  The  goods  had  been  stolen  by  him  in  the 
island  of  Jersey,  and  afterward  he  brought  them  to  Dorsetshire.  The 
prisoner  was  convicted.  All  the  judges  (except  Raymond,  C.  B.,  and 
Taunton,  J.,  who  did  not  sit)  agreed  that  the  conviction  was  wrong. 
Bex  v.  Prowe*)  1  Moody  C.  C.  849. 
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Property  was  stolen  by  the  prisoner  in  France,  and  was  transported  to 
London,  where  it  was  found  in  his  possession.  Parke,  B.,  directed  the 
jury  to  acquit  the  prisoner  on  the  ground  of  the  want  of  jurisdiction, 
which  was  done.     Regina  v.  Madge,  9  Car.  &  P.  29. 

A  similar  decision  was  made  in  a  case  where  the  property  was  stolen 
in  Scotland  and  afterward  carried  by  the  thief  into  England.  2  East  P. 
C.  772,  c.  16,  sec.  156. 

This  rule  of  the  common  law  was  afterward  superseded,  in  respect  to 
the  United  Kingdom,  by  the  statutes  of  13  Geo.  3,  c.  21,  sec.  4,  and  7 
&  8  Geo.  4,  c.  29,  sec.  76,  whereby  prosecutions  were  authorized  in  any 
county  in  which  the  thief  was  found  in  possession  of  property  stolen  by 
him  in  any  part  of  the  United  Kingdom. 

In  Commonwealth  v.  Uprichard,  8  Gray,  434%  the  property  had  been 
stolen  in  the  Province  of  Nova  Scotia,  and  thence  carried  by  the  thief  into 
Massachusetts.  The  defendant  was  convicted  of  larceny  charged  to  have 
been  committed  in  the  latter  state.  This  conviction  was  set  aside  by  a 
unanimous  court,  although  two  decisions  had  been  made  by  the  same 
court  affirming  convictions,  where  the  property  had  been  stolen  in  a  sister 
state,  and  afterward  brought  by  the  thief  into  that  commonwealth.  With- 
out overruling  the  older  cases,  Chief  Justice  Shaw,  in  delivering  the 
opinion  of  the  court,  distinguished  between  the  two  classes  of  cases. 

The  following  cases  are  in  point,  that  a  state,  into  which  stolen  goods 
are  carried  by  a  thief  from  a  sister  state  has  no  jurisdiction  to  convict  for 
the  larceny  of  the  goods,  and  a  fortiori  when  the  goods  were  stolen  in  a 
foreign  country  :  In  New  York :  People  v.  Chardner,  2  Johns.  477 ;  People 
v.  Sehenk,  2  Johns.  479.  The  rule  was  afterward  changed  in  that  state  by 
statute.  New  Jersey :  The  State  v.  Le  Blanch,  2  Vroom,  82.  Pennsylva- 
nia: Simmons  v.  Commonwealth,  5  Binn.  617.  North  Carolina :  The  State 
v.  Brown,  1  Hayw.  100.  Tennessee :  Simpson  v.  The  State,  4  Humph. 
456  .  Indiana :  Beall  v.  The  State,  15  Ind.  878.  Louisiana :  The  State 
v.  Reonnah,  14  L.  An.  278. 

There  are  two  cases  sustaining  convictions  for  larceny  in  the  states, 
where  the  property  had  been  stolen  in  the  British  Provinces  :  The  State 
v.  Bartlett,  11  Vermont,  650,  and  The  State  v.  Underwood,  49  Maine, 
181.  In  Bartlet€s  ease,  the  principle  is  doubted,  but  the  practice  adopted 
in  cases  where  the  property  was  stolen  in  a  sister  state  was  followed,  and 
the  application  of  the  principle  thereby  extended.  Underwood's  ease  was 
decided  by  a  majority  of  the  judges. 

After  reviewing  the  cases,  we  think  the  weight  of  authority  is  against 
the  conviction  and  judgment  below.  And  in  the  light  of  principle,  we 
have  no  hesitancy  in  holding  that  the  court  below  had  no  jurisdiction  over 
the  offence  committed  by  the  prisoner. 

The  judgment  below  is  wrong,  unless  every  act  of  the  defendant,  which 
was  necessary  to  complete  the  offence,  was  committed  within  the  State  of 
Ohio  and  in  violation  of  the  laws  thereof.  This  proposition  is  not  dis- 
puted. It  is  conceded  by  the  prosecution  that  the  taking,  as  well  as  the 
removal  of  the  goods  animo  furandi,  must  have  occurred  within  the  limits 
of  Ohio.  It  is  also  conceded  that  the  first  taking,  as  well  as  the  first 
removal  of  the  goods  alleged  in  this  case  to  have  been  stolen,  was  at  a 
place  beyond  the  limits  of  the  state,  and  within  the  jurisdiction  of  a  for- 
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eign  and  independent  sovereignty.  Now,  the  doctrine  of  all  the  cases  is 
that  the  original  u  taking  "  and  the  original  asportation  of  the  goods  by 
the  prisoner  must  have  been  under  such  circumstances  as  constituted  a 
larceny.  If  the  possession  of  the  goods  by  the  defendant  before  they  were 
brought  into  this  state  was  a  lawful  possession,  there  would  be  no  pre- 
tence that  the  conviction  was  proper.  The  same,  if  his  possession  was 
merely  tortious.  The  theory  of  the  law,  upon  which  the  propriety  of 
the  conviction  is  claimed,  is  based  on  the  assumption  that  the  property 
was  stolen  in  Canada  by  the  prisoner. 

By  what  rule  shall  it  be  determined  whether  the  acts  of  the  prisoner, 
whereby  he  acquired  the  possession  of  the  goods  in  Canada,  constituted 
the  crime  of  larceny  ?  By  the  laws  of  this  state  ?  Certainly  not.  The 
criminal  laws  of  this  state  have  no  extra-territorial  operation.  If  the 
acts  of  the  prisoner,  whereby  he  came  in  possession  of  the  property  de- 
scribed in  the  indictment,  were  not  inhibited  by  the  laws  of  Canada,  it  is 
perfectly  clear  that  he  was  not  guilty  of  larceny  there.  It  matters  not 
that  they  were  such  as  would  have  constituted  larceny  if  the  transaction 
had  taken  place  in  this  state. 

Shall  the  question  whether  or  not  the  "  taking "  of  the  property  by 
the  prisoner  was  a  crime  in  Canada  be  determined  by  the  laws  of  that 
country  ?  If  this  be  granted,  then  an  act,  which  was  an  essential  element 
in  the  combination  of  facts  of  which  Stanley  was  found  guilty,  was  in 
violation  of  the  laws  of  Canada,  but  not  of  this  state ;  and  it  was  because 
the  laws  of  Canada  were  violated  that  the  prisoner  was  convicted.  If  the 
laws  of  that  country  had  been  different,  though  the  conduct  of  the  pris- 
oner had  been  the  same,  he  could  not  have  been  convicted.  I  can  see  no 
way  to  escape  this  conclusion,  and  if  it  be  correct,  it  follows  that  the  acts 
of  the  prisoner  in  a  foreign  country,  as  well  as  his  acts  in  this  state,  were 
essential  elements  in  his  offence ;  therefore,  no  complete  offence  was  com- 
mitted in  this  state  against  the  laws  thereof. 

I  have  no  doubt  the  legislature  might  make  it  a  crime  for  a  thief  to 
bring  into  this  state  property  stolen  by  him  in  a  foreign  country.  And  in 
order  to  convict  of  such  crime,  it  would  be  necessary  to  prove  the  exist- 
ence of  foreign  laws  against  larceny.  The  existence  of  such  foreign  laws 
would  be  an  ingredient  in  the  statutory  offence.  But  that  offence  would 
not  be  larceny  at  common  law,  for  the  reason  that  larceny  at  common  law 
contains  no  such  element.  It  consists  in  taking  and  carrying  away  the 
goods  of  another  person  in  violation  of  the  rules  of  the  common  law,  with- 
out reference  to  any  other  law  or  the  laws  of  any  other  country. 

It  may  be  assumed  that  the  laws  of  meum  et  tuum  prevail  in  every 
country,  whether  civilized  or  savage.  But  this  state  has  no  concern  in 
them  further  than  to  discharge  such  duties  as  are  imposed  upon  it  by  the 
laws  of  nations,  or  through  its  connection  with  the  general  government, 
by  treaty  stipulations. 

Our  civil  courts  are  open  for  the  reclamation  of  property  whifch  may 
have  been  brought  within  our  jurisdiction,  in  violation  of  the  rights  of  the 
owner ;  but  our  criminal  courts  have  no  jurisdiction  over  offences  com* 
mitted  against  the  sovereignty  of  foreign  and  independent  states. 

Judgment  reversed,  and  cause  remanded. 

Day,  C.  J.,  Welch,  Stone,  and  White,  JJ.,  concurring. 
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supreme  court  of  the  united  states. 

[December,  1874.] 

constitutional  law.  —  agreement  not  to  remove  a  cause  to 
u.  s.  court,  based  upon  state  law,  void  as  an  infraction  of 
the  federal  constitution. 

HOME  INSURANCE  CO.  v.  MORSE. 

A  statute  of  the  State  of  Wisconsin  provided  that  it  should  be  unlawful  for  any  insur- 
ance company,  organized  under  the  laws  of  another  state,  to  do  business  in  the  State 
of  Wisconsin,  except,  inter  alia,  such  company  stipulated  that  any  suit  against  it 
brought  in  a  court  of  said  state  should  not  be  removed  to  a  court  of  the  United 
States.  In  pursuance  of  the  terms  of  the  statute  plaintiffs  in  error  made  the  pre- 
scribed stipulation,  but  the  issue  having  been  raised,  it  was  held  that  the  stipulation 
was  void  and  that  it  derived  no  validity  from  the  statute,  both  stipulation  and  statute 
being  a  violation  of  the  Constitution  of  the  United  States  and  the  laws  passed  in  pur- 
suance thereof. 

The  opinion  of  the  court  was  delivered  by 

Mr.  Justice  Hunt.  This  action  was  commenced  in  the  circuit  court  of 
Winnebago  County,  Wisconsin,  to  recover  the  amount  alleged  to  be  due 
upon  a  policy  of  insurance  issued  by  the  plaintiffs  in  error  to  the  defend- 
ants in  error  upon  the  steamboat  Diamond.  The  Home  Ins.  Co.  is  a  cor- 
poration organized  under  the  laws  of  New  York,  and  having  its  office  and 
principal  place  of  business  in  the  city  of  New  York. 

The  company  entered  its  appearance  in  the  Winnebago  County  suit,  and 
filed  its  petition  to  remove  the  cause  to  the  United  States  circuit  court 
for  the  Eastern  District  of  Wisconsin.  The  petition  was  in  the  form 
required  by  the  12th  section  of  the  act  of  1789,  and  was  accompanied  by 
a  bond  with  sufficient  bail,  as  required  by  that  act. 

The  circuit  court  of  Winnebago  County  refused  to  grant  the  prayer  for 
removal,  but  proceeded  to  the  trial  of  the  cause.  A  verdict  was  rendered 
against  the  company,  judgment  entered  thereon,  and  upon  an  appeal  to 
the  supreme  court  of  Wisconsin,  the  same  was  affirmed.  The  insurance 
company  now  brine  a  writ  of  error  to  this  court. 

The  case  of  The  Montello  was  argued  at  the  same  time  with  the 
present ;  both  cases,  as  it  was  understood,  involving  the  question  whether 
the  Fox  River  was  a  navigable  water  of  the  United  States.  The  decision 
of  that  question  is  not  essential  to  the  judgment  to  be  rendered  in  the 
present  case. 

The  refusal  of  the  state  court  of  Wisconsin  to  allow  the  removal  of  the 
case  into  the  United  States  circuit  court  of  Wisconsin,  and  its  justifica- 
tion under  the  agreement  of  the  company  and  the  statute  of  Wisconsin, 
form  the  subject  of  consideration  in  the  present  suit. 

The  statute  of  Wisconsin  in  question  was  passed  in  the  year  1870,  and 
therein  it  is  declared,  that  "  It  shall  not  be  lawful  for  any  fire  insurance 
company,  association,  or  partnership,  incorporated  by  or  organized  under 
the  laws  of  any  other  state  of  the  United  States,  or  of  any  foreign  gov- 
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eminent,  for  any  of  the  purposes  specified  in  this  act,  directly  or  indi- 
rectly to  take  risks  or  transact  any  business  of  insurance  in  this  state, 
unless  possessed  of  the  amount  of  actual  capital  required  of  similar  cor- 

S orations  formed  under  the  provisions  of  this  act ;  and  any  such  company 
esiring  to  transact  any  such  business  as  aforesaid  by  any  agent  or  agents 
in  this  state  shall  first  appoint  an  attorney  in  this  state,  on  whom  process 
of  law  can  be  served,  containing  an  agreement  that  such  company  will  not 
remove  the  suit  for  trial  into  the  united  States  circuit  court  or  federal 
courts,  and  file  in  the  office  of  the  secretary  of  state  a  written  instrument, 
duly  signed  and  sealed,  certifying  such  appointment,  which  shall  continue 
until  another  attorney  be  substituted."  Laws  of  1870,  chapter  56,  sec- 
tion 22,  page  87 ;  or  1  Taylor's  Statutes,  page  958,  section  22. 

Desiring  to  do  business  in  the  State  of  Wisconsin,  and  in  compliance 
with  the  provisions  of  this  statute,  the  Home  Insurance  Company  of  New 
York,  on  the  first  day  of  July,  1870,  filed  in  the  office  of  the  secretary 
of  state  of  Wisconsin  an  appointment  of  Henry  S.  Durand  as  their  agent 
in  that  state,  on  whom  process  might  be  served.  The  power  of  attorney 
thus  filed  contained  this  clause:  "And  said  company  agrees  that  suits 
commenced  in  the  state  courts  of  Wisconsin  shall  not  be  removed  by  the 
acts  of  said  company  into  the  United  States  circuit  or  federal  courts. ' 

The  state  courts  of  Wisconsin  held  that  this  statute  and  the  agreement 
under  it  justified  a  denial  of  the  petition  to  remove  the  case  into  the 
United  States  court.  The  insurance  company  deny  this  proposition,  and 
this  is  the  point  presented  for  consideration. 

Is  the  agreement  thus  made  by  the  insurance  company  one  that,  with- 
out reference  to  the  statute,  would  bind  the  party  making  it  ? 

Should  a  citizen  of  the  State  of  New  York  enter  into  an  agreement 
with  the  State  of  Wisconsin,  that  in  no  event  would  he  resort  to  the  courts 
of  that  state,  or  to  the  federal  tribunals  within  it,  to  protect  his  rights  of 
property,  it  could  not  be  successfully  contended  that  such  an  agreement 
would  be  valid. 

Should  a  citizen  of  New  York  enter  into  an  agreement  with  the  State 
of  Wisconsin,  upon  whatever  consideration,  that  he  would  in  no  case,  when 
called  into  the  courts  of  that  state  or  the  federal  tribunals  within  it,  de- 
rnand  a  jury  to  determine  any  righto  of  property  that  might  be  called  in 
question,  but  that  such  rights  should  in  all  cases  be  submitted  to  arbitra- 
tion or  to  the  decision  of  a  single  judge,  the  authorities  are  clear  that  he 
would  not  thereby  be  debarred  from  resorting  to  the  ordinary  legal  tribu- 
nals of  the  state.  There  is  no  sound  principle  upon  which  such  agree- 
ments can  be  specifically  enforced. 

We  see  no  difference  in  principle  between  the  cases  supposed  and  the 
case  before  us.  Every  citizen  is  entitled  to  resort  to  all  the  courts  of  the 
country,  and  to  invoke  the  protection  which  all  the  laws  or  all  those  courts 
may  afford  him.  A  man  may  not  barter  away  his  life  or  his  freedom,  or 
his  substantial  rights.  In  a  criminal  case,  he  cannot,  as  was  held  in  Can- 
cemis  case,  18  N.  Y.  128,  be  tried  in  any  other  manner  than  by  a  jury 
of  twelve  men,  although  he  consent  in  open  court  to  be  tried  by  a  jury 
of  eleven  men.  In  a  civil  case  he  may  submit  his  particular  suit  by  his 
own  consent  to  an  arbitration,  or  to  the  decision  of  a  single  judge.  So  he 
may  omit  to  exercise  his  right  to  remove  his  suit  to  a  federal  tribunal,  as 
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often  as  he  thinks  fit,  in  each  recurring  case.  In  these  aspect?  any  citi- 
zen  may,  no  doubt,  waive  the  rights  to  which  he  may  be  entitled.  He 
cannot,  however,  bind  himself  in  advance  by  an  agreement,  which  may 
be  specifically  enforced,  thus  to  forfeit  his  rights  at  all  times  and  on  all 
occasions,  whenever  the  case  may  be  presented. 

That  the  agreement  of  the  insurance  company  is  invalid  upon  the  prin- 
ciples mentioned,  the  following  cases  are  cited :  Nutt  v.  Sam.  Ins.  Co.  6 
Gray,  174  ;  Cobb  v.  New  Eng.  M.  Ins.  Co.  lb.  192  ;  Hobbs  v.  Manhattan 
Ins.  Co.  56  Me.  421 ;  Stephenson  v.  P.  FP  £  M.  Ins.  Co.  54  lb.  70 ;  Scott 
v.  Avery,  5  House  of  Lords  Cases,  811.  They  show  that  agreements  in 
advance  to  oust  the  courts  of  the  jurisdiction  conferred  by  law  are  illegal 
and  void. 

In  Scott  v.  Avery,  supra,  the  lord  chancellor  says :  "  There  is  no  doubt 
of  the  general  principle  that  parties  cannot  by  contract  oust  the  ordinary 
courts  of  their  jurisdiction.  That  has  been  decided  in  many  cases.  Per- 
haps the  first  case  I  need  refer  to  was  a  case  decided  about  a  century  ago. 
Kill  v.  Hollester,  1  Wils.  129.  That  case  was  an  action  on  a  policy  of 
insurance  in  which  there  was  a  clause  that  in  case  of  any  loss  or  dispute  it 
should  be  referred  to  arbitration.  It  was  decided  there  that  an  action  would 
He,  although  there  had  been  no  reference  to  arbitration.  Then,  after  the 
lapse  of  half  a  century,  occurred  a  case  before  Lord  Kenyon,  and  from  the 
language  that  fell  from  that  learned  judge,  many  other  cases  had  probably 
been  decided  which  are  not  reported.  But  in  the  time  of  Lord  Kenyon 
occurred  the  case,  which  is  considered  the  leading  case  on  the  subject,  of 
Thomson  v.  Charnock,  8  T.  R.  139.  That  was  an  action  upon  a  charter 
party,  in  which  it  was  stipulated  that  if  any  difference  should  arise  it  should 
be  referred  to  arbitration.  That  clause  was  pleaded  in  bar  to  the  action 
brought  upon  breach  of  the  contract,  with  an  averment  that  the  defendant 
was,  and  always  had  been,  ready  to  refer  the  same  to  arbitration.  This 
was  held  to  be  a  bad  plea,  upon  the  ground  that  a  right  of  action  had 
accrued,  and  that  the  fact  that  the  parties  had  agreed  that  the  matter 
should  be  settled  by  arbitration  did  not  oust  the  jurisdiction  of  the 
courts."  Upon  this  doctrine  all  the  judges  who  delivered  opinions  in  the 
house  of  lords  were  agreed. 

And  the  principle,  Mr.  Justice  Story,  iri  his  Commentaries  on  Equity 
Jurisprudence  (§  670),  says,  is  applicable  in  courts  of  equity  as  well  as 
in  courts  of  law.  "  And  where  the  stipulation,  though  not  against  the 
policy  of  the  law,  yet  is  an  effort  to  divest  the  ordinary  jurisdiction  of  the 
common  tribunals  of  justice,  such  as  an  agreement  in  case  of  dispute  to 
refer  the  same  to  arbitration,  a  court  of  equity  will  not  any  more  than  a 
court  of  law  interfere  to  enforce  the  agreement,  but  it  will  leave  the  parties 
to  their  own  good  pleasure  in  regard  to  such  agreements.  The  regular 
administration  of  justice  might  be  greatly  impeded  or  interfered  with  by 
such  stipulations  if  they  were  specifically  enforced." 

In  Stephenson  v.  P.  F.  £  M.  C.  Ins.  Co.  54  Me.  70,  the  court  say : 
44  While  parties  may  impose  as  condition  precedent  to  applications  to  the 
courts  that  they  shall  first  have  settled  the  amount  to  be  recovered  by  an 
agreed  mode,  they  cannot  entirely  close  the  access  to  the  courts  of  law. 
The  law  and  not  the  contract  prescribes  the  remedy,  and  parties  have  no 
more  right  to  enter  into  stipulations  against  a  resort  to  the  courts  for  their 
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remedy  in  a  given  case,  than  they  have  to  provide  a  remedy  prohibited  by 
law ;  such  stipulations  are  repugnant  to  the  rest  of  the  contract,  and 
assume,  to  divest  courts  of  their  established  jurisdiction:  as  conditions 
precedent  to  an  appeal  to  the  courts,  they  are  void."  Many  cases  are 
cited  in  support  of  the  rule  thus  laid  down.  Upon  its  own  merits,  this 
agreement  cannot  be  sustained. 

Does  the  agreement  in  question  gain  validity  from  the  statute  of  Wis- 
consin, which  has  been  quoted  ?  Is  the  statute  of  the  State  of  Wisconsin, 
which  enacts  that  a  corporation  organized  in  another  state  shall  not  trans- 
act any  business  within  its  limits,  unless  it  stipulates  in  advance  that  it 
will  not  remove  into  the  federal  courts  any  suit  that  may  be  commenced 
against  it  by  a  citizen  of  Wisconsin,  a  valid  statute  in  respect  to  such 
requisition,  under  the  Constitution  of  the  United  States  ? 

The  Constitution  of  the  United  States  declares  that  the  judicial  power 
of  the  United  States  shall  extend  to  all  cases  in  law  and  equity  arising 
under  that  Constitution,  the  laws  of  the  United  States,  and  to  the  treaties 
made  or  which  shall  be  made  under  their  authority,  ....  to  con- 
troversies between  a  state  and  citizens  of  another  state,  and  between 
citizens  of  different  states.     Art.  3,  §  2. 

The  jurisdiction  of  the  federal  courts,  under  this  clause  of  the  Constitu- 
tion, depends  upon  and  is  regulated  by  the  laws  of  the  United  States. 
State  legislation  cannot  confer  jurisdiction  upon  the  federal  courts,  nor 
can  it  limit  or  restrict  the  authority  given  by  Congress  in  pursuance  of 
the  Constitution.  This  has  been  held  many  times.  Whelter  v.  Railway 
Co.  13  Wall.  286  ;  Payne  v.  Cork,  7  lb.  437  ;  More  v.  Taylor,  4  IK  411, 
and  cases  cited. 

It  has  also  been  held  many  times,  that  a  corporation  is  a  citizen  of  the 
state  by  which  it  is  created,  and  in  which  its  principal  place  of  business 
is  situated,  so  far  as  that  it  can  sue  and  be  sued  in  the  federal  courts. 
This  court  has  repeatedly  held  that  a  corporation  was  a  citizen  of  the 
state  creating  it,  within  the  clause  of  the  Constitution  extending  the  juris- 
diction of  the  federal  courts  to  citizens  of  different  states.  JEzpress  Co. 
v.  Kountze,  8  Wall.  342  ;  Cowles  v.  Mercer  Co.  7  lb.  118 ;  Whelter  v. 
Railway,  13  lb.  275 ;  0.  £  M.  R.  Co.  v.  Wheeler,  1  Black,  286. 

The  twelfth  section  of  the  judiciary  act  of  1789  provides  that  if  a  suit  be 
commenced  in  any  state  court  by  a  citizen  of  the  state  in  which  the  suit 
is  commenced,  against  a  citizen  of  another  state,  where  the  matter  in  dis- 
pute exceeds  $500,  and  the  defendant  at  the  time  of  entering  his  appear- 
ance shall  file  a  petition  for  the  removal  of  Jhe  cause  for  trial  into  the 
next  circuit  court  of  the  United  States,  and  shall  offer  good  bail  for  his 
proceedings  therein,  "  it  shall  be  the  duty  of  the  state  court  to  accept  such 
security  and  proceed  no  farther  in  the  cause." 

This  applies  to  all  the  citizens  of  another  state,  whether  corporations, 
partnerships,  or  individuals.  It  confers  an  unqualified  and  unrestrained 
right  to  have  the  case  transferred  to  the  federal  courts  upon  giving  the 
security  required.  In  the  case  recently  decided  in  this  court  of  The  Some 
Life  Insurance  Co.  v.  Dunn,  it  was  held  that  no  power  of  action  there- 
after remained  to  the  state  court,  and  that  every  question,  necessarily  in- 
cluding that  of  its  own  jurisdiction,  must  be  decided  in  the  federal  court. 

The  statute  of  Wisconsin,  however,  provides  as  to  a  certain  class  of 
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citizens  of  other  states,  to  wit,  foreign  corporations,  that  they  shall  not 
exercise  that  right,  and  prohibits  them  from  transacting  their  business 
within  that  state,  unless  they  first  enter  into  an  agreement  in  writing  that 
they  will  not  claim  or  exercise  that  right. 

The  Home  Insurance  Company  is  a  citizen  of  New  York,  within  this 
provision  of  the  Constitution.  As  such  citizen  of  another  state,  it  sought 
to  exercise  this  right  to  remove  to  a  federal  tribunal  a  suit  commenced 
against  itself  in  the  state  court  of  Wisconsin,  where  the  amount  involved 
exceeded  the  sum  of  $500.  This  right  was  denied  to  it  by  the  state  court 
on  the  ground  that  it  had  made  the  agreement  referred  to,  and  that  the 
statute  of  the  state  authorized  and  required  the  making  of  the  agree- 
ment. 

We  are  not  able  to  distinguish  this  agreement  and  this  requisition,  in 
principle,  from  a  similar  one  made  in  the  case  of  an  individual  citizen  of 
New  York.  A  corporation  has  the  same  right  to  the  protection  of  the 
laws  as  a  natural  citizen,  and  the  same  right  to  appeal  to  all  the  courts  of 
the  country.  The  rights  of  an  individual  are  not  superior  in  this  respect 
to  that  of  a  corporation. 

The  State  of  Wisconsin  can  regulate  its  own  corporations  and  the  af- 
fairs of  its  own  citizens,  in  subordination,  however,  to  the  Constitution  of 
the  United  States.  The  requirement  of  an  agreement  like  this  from  their 
own  corporations  would  be  brutum  fulmen,  because  they  possess  nQ  such 
right  under  the  Constitution  of  the  United  States.  A  foreign  citizen, 
whether  natural  or  corporate,  in  this  respect  possesses  a  right  not  pertain- 
ing  to  one  of  her  own  citizens.  There  must  necessarily  be  a  difference 
between  the  status  of  the  two  in  this  respect. 

We  do  not  consider  the  question  whether  the  State  of  Wisconsin  can 
entirely  exclude  such  corporations  from  its  limits,  nor  what  reasonable 
terms  they  may  impose  as  a  condition  of  their  transacting  business  within 
the  state.  These  questions  have  been  before  the  court  in  other  cases,  but 
they  do  not  arise  here.  In  Paul  v.  Virginia,  8  Wall.  168,  Mr.  Justice 
Field  used  language,  in  speaking  of  corporations,  which  has  been  supposed 
to  sustain  the  statute  in  question.  "  Having,"  he  says,  "  no  absolute 
right  of  recognition  in  other  states,  but  depending  for  such  recognition 
and  the  enforcement  of  its  contracts  upon  their  assent,  it  follows,  as  a 
matter  of  course,  that  such  assent  may  be  granted  upon  such  terms  and 
conditions  as  those  states  may  think  proper  to  impose.  They  may  exclude 
the  foreign  corporation  entirely,  they  may  restrict  its  business  to  particu- 
lar localities,  or  they  may  exact  such  security  for  the  performance  of  its 
contracts  with  their  citizens  as  in  their  judgment  will  best  prompte  the 
public  interest." 

So  in  the  Bank  of  Augusta  v.  JEarle,  13  Peters,  519,  the  language  of 
Chief  Justice  Taney  has  been  invoked  for  the  same  purpose. 

In  each  of  these  cases  the  general  language  of  the  learned  justice  is  to 
be  expounded  with  reference  to  the  subject  before  him.  They  lay  down 
principles  in  general  terms  which  are  to  be  understood  only  with  reference 
to  the  facte  in  hand.  Thus  the  case  in  which  the  opinion  was  delivered 
by  Mr.  Justice  Field  was  one  involving  the  construction  of  that  clause  of 
the  United  States  Constitution  which  declares  that  "  the  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens  in 
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the  several  states,"  and  of  that  clause  regulating  commerce  among  the 
states,  not  of  the  one  now  before  us.  It  involved  the  question  whether 
the  state  might  require  a  foreign  insurance  company  to  take  a  license  for 
the  transaction  of  its  business,  giving  security  for  the  payment  of  its  debts, 
and  decided  that  taking  insurance  risks  was  not  a  transaction  of  com- 
merce, within  the  meaning  of  the  two  clauses  of  the  Constitution  cited.  It 
had  no  reference  to  the  clause  giving  to  the  citizens  of  other  states  the 
right  of  litigation  in  the  United  States  courts,  and  certainly  had  no  bear- 
ing upon  the  right  of  corporations  to  resort  to  those  courts,  or  the  power 
of  the  state  to  limit  and  restrict  such  resort. 

It  was  not  intended  to  impair  the  force  of  the  language  used  by  Mr. 
Justice  Curtis  in  the  Lafayette  Ins.  Co.  v.  French,  18  How.  407,  where 
he  says  :  "  A  corporation  created  by  Indiana  can  transact  business  in 
Ohio  only  with  the  consent,  express  or  implied,  of  the  latter  state.  13 
Peters,  519.  This  consent  may  be  accompanied  by  such  conditions  as 
Ohio  may  think  fit  to  impose,  and  these  conditions  must  be  deemed  valid 
and  effectual  by  other  states,  and  by  this  court  ;  provided,  they  are 
not  repugnant  to  the  Constitution  and  laws  of  the  United  States,  or  in- 
consistent with  those  rules  of  public  law  which  secure  the  jurisdiction 
and  authority  of  each  state  from  encroachment  by  all  others,  or  that  prin- 
ciple of  natural  justice  which  forbids  condemnation  without  opportunity 
for  defence."  Nearly  the  same  language  is  used  by  Mr.  Justice  Nelson  in 
Ducat  v.  The  City  of  Chicago,  10  Waff.  400. 

None  of  the  cases  so  much  as  intimate  that  conditions  may  be  im- 
posed which  are  repugnant  to  the  Constitution  and  laws  of  the  United 
States,  or  inconsistent  with  those  rules  of  public  law  which  secure  the 
jurisdiction  and  authority  of  each  state  from  encroachment  by  others. 

The  case  of  the  Bank  of  Columbia  v.  Okely,  4  Wheat.  235,  is  relied 
upon  by  the  court  below  to  sustain  the  statute  and  the  agreement  in  ques- 
tion. In  that  case  it  was  provided  in  the  fourteenth  section  of  the  charter 
of  the  bank  that  whenever  a  borrower  of  the  bank  should  make  his  note 
by  an  agreement  in  writing  negotiable  at  the  bank  and  neglected  its  pay- 
ment when  due,  the  president  of  the  bank  should  cause  a  demand  in 
writing  to  be  served  upon  the  delinquent,  and  if  the  money  was  not  paid 
within  ten  days  after  such  demand,  it  was  made  lawful  for  the  bank  to 
present  to  the  county  clerk  the  note  so  unpaid,  with  proof  of  the  demand, 
and  to  require  him  to  issue  an  execution  or  attachment  against  the  debtor. 
Before  such  execution  could  issue,  the  bank  was  required  to  file  an  affi- 
davit of  the  amount  due  on  the  note.  "  If  the  defendant  shall  dispute 
the  whole  or  any  part  of  the  debt  [the  statute  adds],  on  the  return  of  the 
execution,  the  court  shall  order  an  issue  to  be  joined  and  a  trial  to  be  had, 
and  shall  make  such  other  proceedings  that  justice  may  be  done  in  the 
speediest  manner."  This  statute  was  sustained  in  the  case  cited.  Mr. 
Key,  for  the  plaintiff,  argued  in  its  support  on  the  theory  that  the  whole 
effect  of  the  provision  was  to  authorize  the  commencement  of  a  suit  by 
attachment  instead  of  the  usual  common  law  process.  Mr.  Jones,  contra, 
contended  that  it  was  in  violation  of  the  provision  of  the  Constitution  of 
Maryland  and  of  the  United  States,  securing  to  parties  the  right  of  trial 
by  jury,  when  the  value  in  controversy  exceeded  820.  In  rendering  the 
decision  the  court  says :  u  This  court  would  ponder  long  before  it  would 


January,  1875.]  THE  AMERICAN  LAW  TIMES  REPORTS.  26 

VoL  IL]  Homb  Imsubahob  Co.  v.  Mobse.  [No.  1 

sustain  this  action,  if  we  could  be  persuaded  that  the  act  in  question  pro- 
duced a  total  prostration  of  the  trial  by  jury,  or  even  involved  the  de- 
fendant in  circumstances  which  rendered  that  right  unavailing  for  his  pro- 
tection  If  the  defendant  does  not  avail  himself  of  the  right 

riven  to  him  of  having  an  issue  made  up  and  the  trial  by  jury,  which 
is  tendered  to  him  by  the  act,  it  is  presumable  that  he  cannot  dispute  the 
justice  of  the  claim. 

We  are  not  able  to  discover  in  this  case  any  countenance  for  the  statute 
of  Wisconsin  which  we  are  considering. 

On  this  branch  of  the  case,  the  conclusion  is  this :  — 

1st.  The  Constitution  of  the  United  States  secures  to  citizens  of  another 
state  than  that  in  which  suit  is  brought  an  absolute  right  to  remove  their 
cases  into  the  federal  court,  upon  compliance  with  the  terms  of  the  act  of 
1789. 

2d.  The  statute  of  Wisconsin  is  an  obstruction  to  this  right,  is  repug- 
nant to  the  Constitution  of  the  United  States  and  the  laws  in  pursuance 
thereof,  and  is  illegal  and  void. 

3d.  The  agreement  of  the  insurance  company  derives  no  support  from 
an  unconstitutional  statute,  and  is  void,  as  it  would  be  had  no  such  statute 
been  passed. 

We  are  of  opinion,  for  the  reasons  given,  that  the  Winnebago  County 
court  erred  in  proceeding  in  the  case  after  the  filing  of  the  petition  and 
the  giving  the  security  required  by  the  act  of  1789,  and  that  all  subse- 
quent proceedings  in  the  state  court  are  illegal  and  should  be  vacated. 
The  judgment  in  that  court,  and  the  judgment  in  the  supreme  court  of 
Wisconsin,  should  be  reversed,  and  the  prayer  of  the  petition  for  removal 
should  be  granted,  and  it  is  ordered  accordingly. 

Mr.  Chief  Justice  Watte  dissenting.  I  cannot  concur  in  the  judgment 
which  has  just  been  announced.  A  state  has  the  right  to  exclude  foreign 
insurance  companies  from  the  transaction  of  business  within  its  jurisdic- 
tion. Such  is  the  settled  law  in  this  court.  Paul  v.  Virginia,  8  Wal. 
181 ;  Ducat  v.  Chicago,  10  lb.  410 ;  Bank  of  Augusta  v.  Earley  13 
Peters,  519.  The  right  to  impose  conditions  upon  admission  follows,  as  a 
necessary  consequence,  from  the  right  to  exclude  altogether.  The  State 
of  Wisconsin  has  made  it  a  condition  of  admission  that  the  company  shall 
submit  to  be  sued  in  the  courts  she  has  provided  for  the  settlement  of  the 
rights  of  her  citizens.  That  is  no  more  than  saying  that  the  foreign  com- 
pany must,  for  the  purposes  of  all  litigation  growing  out  of  the  business 
transacted  there,  renounce  its  foreign  citizenship  and  become  pro  tanto 
a  citizen  of  that  state.  There  is  no  hardship  in  this,  for  it  imposes  no 
greater  burden  than  rests  upon  home  companies  and  home  insurers. 

This  insurance  company  accepted  this  condition,  and  was  thus  enabled 
to  make  the  contract  sued  upon.  Having  received  the  benefits  of  its  re- 
nunciation, the  revocation  comes  too  late. 

The  state  court  had  jurisdiction  to  try  the  question  of  citizenship  upon 
the  petition  to  transfer.  Upon  the  facts,  I  think  it  was  authorized  to  find 
that  the  company  was,  for  all  the  purposes  of  that  action,  a  citizen  of  Wis- 
consin, and  refuse  the  order  of  removal. 

Mr*  Justice  Davis.   I  concur  in  this  dissent* 
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SUPREME  COURT  OF  THE  UNITED  STATES. 

[December,  1874.  J 

INVALIDITY  OF  CONTRACTS  OF  THE  CONFEDERATE  STATES  GOVERNMENT. 

SPROTT  v.  UNITED  STATES. 

Where  a  party  purchased  cotton  of  an  agent  of  the  government  of  the  Confederate 
States,  without  knowing  to  whom  the  cotton  belonged,  it  was  held  that  the  Bale  was 
void  on  the  ground  of  public  policy,  being,  in  contemplation  of  law,  an  act  in  aid 
of  rebellion. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  judgment  of  the  court  of  claims  against  the 
appellant,  rejecting  his  claim  to  the  proceeds  of  the  sale  of  cotton  under 
the  act  in  regard  to  captured  and  abandoned  property.  That  court  made 
the  following  finding  of  facts  and  conclusions  of  law :  — 

I.  At  different  times  during  the  years  1864  and  1865  large  quantities 
of  cotton  were  purchased  by  the  agents  of  the  Confederate  States  for  the 
treasonable  purpose  of  maintaining  the  war  of  the  rebellion  against  the 
government  of  the  United  States.  Of  cotton  thus  purchased  by  various 
agents  in  Claiborne  County,  Mississippi,  three  hundred  bales  were  sold  to 
the  claimant  by  one  agent  in  March,  1865,  for  ten  cents  a  pound,  in  the 
currency  of  the  United  States.  The  sale  was  made  by  the  agent  as  of 
cotton  belonging  to  the  Confederate  States,  and  it  was  understood  by  the 
claimant  at  the  time  of  the  purchase  to  be  the  property  of  the  rebel  gov- 
ernment, and  was  purchased  as  such.  The  agent  haa  been  specially  in- 
structed by  the  Confederate  government  "  to  sell  any  and  all  cotton  he 
could  for  the  purpose  of  raising  money  to  purchase  munitions  of.  war  and 
supplies  for  the  Confederate  army  ; "  but  the  purpose  of  the  sale  was  not 
disclosed  to  the  claimant,  whose  purpose  was  not  to  aid  the  Confederate 
States,  buying  the  cotton  at  its  market  value,  and  regarding  it  as  a  mere 
business  transaction  of  "  cotton  for  cash."  The  cotton  was  delivered  to 
him  at  the  time  when  the  money  was  paid,  he  then  being  a  resident  of 
Claiborne  County,  within  the  Confederate  lines. 

II.  The  cotton  was  captured  in  May,  1865,  and  the  proceeds  or  some 
portion  thereof  are  in  the  treasury. 

And  the  court  of  claims,  upon  the  foregoing  facts,  decides  as  conclusions 
of  law :  — 

1.  The  government  of  the  Confederate  States  was  an  unlawful  assem- 
blage without  corporate  power  to  take,  hold,  or  convey  a  valid  title  to 
property,  real  or  personal.  « 

2.  The  claimant  was  chargeable  with  notice  of  the  treasonable  intent  of 
the  sale  by  the  Confe4erate  government,  and  the  transaction  was  forbid- 
den by  the  laws  of  the  United  States,  and  wholly  void,  so  that  the  claim- 
ant acquired  no  title  to  the  property  which  is  the  subject  of  suit. 

We  do  not  think  it  necessary  to  say  anything  in  regard  to  the  first 
proposition  of  law  laid  down  by  that  court.    Whether  the  temporary  gov- 
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eminent  of  the  Confederate  States  had  the  capacity  to  take  and  hold  title 
to  real  or  personal  property,  and  how  far  it  is  to  be  recognized  as  having 
been  a  de  facto  government,  and  if  so,  what  consequences  follow  in  regard 
to  its  transactions  as  they  are  to  be  viewed  in  a  court  of  the  United 
States,  it  will  be  time  enough  for  us  to  decide  when  such  decision  becomes 
necessary.  There  is  no  such  necessity  in  the  present  case.  We  rest  our 
affirmance  of  the  judgment  of  the  court  of  claims  upon  its  second  prop- 
osition. 

It  is  a  fact  so  well  known  as  to  need  no  finding  of  the  court  to  establish 
it,  a  fact  which,  like  many  other  historical  events,  all  courts  take  notice 
of,  that  cotton  was  the  principal  support  of  the  rebellion,  so  far  as  pecun- 
iary aid  was  necessary  to  its  support.  The  Confederate  government  early* 
adopted  the  policy  of  collecting  large  quantities  of  cotton  under  its  control, 
either  by  exchanging  its  bonds  for  the  cotton,  or,  when  that  failed,  by 
forced  contributions.  So  long  as  the  imperfect  blockade  of  the  Southern 
ports  and  the  unguarded  condition  of  the  Mexican  frontier  enabled  them 
to  export  this  cotton,  they  were  well  supplied  in  return  with  arms,  ammu- 
nition, medicine,  and  the  necessaries  of  life  not  grown  within  their  lines, 
as  well  as  with  that  other  great  sinew  of  war,  gold.  If  the  rebel  govern- 
ment could  freely  have  exchanged  the  cotton  of  which  it  was  enabled  to 
possess  itself  for  the  munitions  of  war  or  for  gold,  it  seems  very  doubtful  if 
it  could  have  been  suppressed.  So  when  the  rigor  of  the  blockade  pre- 
vented successful  export  of  this  cotton,  their  next  resource  was  to  sell  it 
among  their  own  people,  or  to  such  persons  claiming  outwardly  to  be  loyal 
to  the  United  States,  as  would  buy  of  them  for  the  money  necessary  to 
support  the  tottering  fabric  of  rebellion  which  they  called  a  government. 

The  cotton  which  is  the  subject  of  this  controversy  was  of  this  class.  It 
had  been  in  the  possession  and  under  the  control  of  the  Confederate  gov- 
ernment, with  claim  of  title.  It  was  captured  during  the  last  days  of  the 
existence  of  that  government  by  our  forces,  and  sold  by  the  officers  ap- 
pointed for  that  purpose,  and  the  money  deposited  in  the  treasury. 

The  claimant  now  asserts  a  right  to  this  money  on  the  ground  that  he 
was  the  owner  of  the  cotton  when  it  was  so  captured.  This  claim  of  right 
or  ownership  he  must  prove  in  the  court  of  claims.  He  attempts  to  do 
so  by  showing  that  he  purchased  it  of  the  Confederate  government,  and 
paid  them  for  it  in  money.  In  doing  this  he  gave  aid  and  assistance  to 
the  rebellion  in  the  most  efficient  manner  he  possibly  could.  He  could 
not  have  aided  that  cause  more  acceptably  if  he  had  entered  its  service  and 
become  a  blockade-runner,  or  under  the  guise  of  a  privateer  had  preyed 
upon  the  unoffending  commerce  of  his  country.  It  is  asking  too  much  of 
a  court  of  law  sitting  under  the  authority  of  the  government  then  strug- 
gling for  existence  against  a  treason,  respectable  only  for  the  numbers 
and  the  force  by  which  it  was  supported,  to  hold  that  one  of  its  own  citi- 
zens, owing  and  acknowledging  its  allegiance,  can  by  the  proof  of  such 
a  transaction  establish  a  title  to  the  property  so  obtained.  The  proposi- 
tion that  there  is  in  many  cases  a  public  policy  which  forbids  courts  of 
justice  to  allow  any  validity  to  contracts  because  of  their  tendency  to  affect 
injuriously  the  highest  public  interests,  and  to  undermine  or  destroy  the 
safeguards  of  the  social  fabric,  is  too  well  settled  to  admit  of  dispute. 
That  any  person  owing  allegiance  to  an  organized  government  can  make 
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a  contract  by  which,  for  the  sake  of  gain,  he  contributes  most  substantially 
and  knowingly  to  the  vital  necessities  of  a  treasonable  conspiracy  against 
its  existence,  and  then  in  a  court  of  that  government  base  successfully  his 
rights  on  such  a  transaction,  is  opposed  to  all  that  we  hare  learned  of  the 
invalidity  of  immoral  contracts.  A  clearer  case  of  turpitude  in  the  con- 
sideration of  a  contract  can  hardly  be  imagined  unless  treason  be  taken 
out  of  the  catalogue  of  crimes. 

The  case  is  not  relieved  of  its  harsh  features  by  the  finding  of  the  court 
that  the  claimant  did  not  intend  to  aid  the  rebellion,  but  only  to  make 
money.  It  might  as  well  be  said  that  the  man  who  would  sell  for  a 
sum  far  beyond  its  value  to  a  lunatic,  a  weapon  with  which  he  knew  the 
latter  would  kill  himself,  only  intended  to  make  money,  and  did  not  in- 
tend to  aid  the  lunatic  in  his  fatal  purpose.  This  court,  in  Hanauer  v. 
Doane,  12  Wall.  342,  speaking  of  one  who  set  up  the  same  defence,  says : 
**  He  voluntarily  aids  treason.  He  cannot  be  permitted  to  stand  on  the 
nice  metaphysical  distinction  that,  although  he  knows  that  the  purchaser 
buys  the  goods  for  the  purpose  of  aiding  the  rebellion,  he  does  not  sell 
them  for  that  purpose.  The  consequences  of  his  acts  are  too  serious  to 
admit  of  such  a  plea.  He  must  be  taken  to  intend  the  consequences  of 
his  own  voluntary  act."  This  case,  and  the  succeeding  one  of  Hanauer 
v.  Woodruff,  15  Wall.  349,  are  directly  in  point  in  support  of  our  view 
and  are  of  the  case  before  us. 

The  recognition  of  the  existence  and  the  validity  of  the  acts  of  the  so 
called  Confederate  government,  and  that  of  the  states  which  yielded  a 
temporary  support  to  that  government,  stand  on  very  different  grounds, 
gqverned  by  very  different  considerations. 

The  latter,  in  most,  if  not  in  all,  instances,  merely  transferred  the  exist- 
ing state  organizations  to  the  support  of  a  new  and  different  national 
head.  The  same  constitutions,  the  same  laws  for  the  protection  of  prop- 
erty and  personal  rights,  remained,  and  were  administered  by  the  same 
officers.  These  laws,  necessary  in  their  recognition  and  administration 
to  the  existence  of  organized  society,  were  the  same,  with  slight  excep- 
tions, whether  the  authorities  of  the  state  acknowledged  allegiance  to  the 
true  or  the  false  federal  power.  They  were  the  fundamental  principles 
for  which  civil  society  is  organized  into  government  in  all  countries,  and 
must  be  respected  in  their  administration  under  whatever  temporary  dom- 
inant authority  they  may  be  exercised.  It  is  only  when  in  the  use  of 
these  powers  substantial  aid  and  comfort  was  given  or  intended  to  be 
given  to  the  rebellion,  when  the  functions  necessarily  reposed  in  the  state 
for  the  maintenance  of  civil  society  were  perverted  to  the  manifest  and 
intentional  aid  of  treason  against  the  government  of  the  Union,  that  their 
acts  are  void.     Texas  v.  White,  7  Wall.  700. 

The  government  of  the  Confederate  States  can  receive  no  aid  from 
this  course  of  reasoning.  It  had  no  existence,  except  as  a  conspiracy  to 
everthrow  lawful  authority.  Its  foundation  was  treason  against  .the 
existing  federal  government.  Its  single  purpose,  so  long  as  it  lasted, 
was  to  make  that  treason  successful.  So  rar  from  being  necessary  to  the 
organization  of  civil  government,  or  to  its  maintenance  and  support,  it 
was  inimical  to  social  order,  destructive  of  the  best  interests  of  society, 
and  its  primary  object  was  to  overthrow  the  government  on  which  these 
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so  largely  depended:  Its  existence  and  temporary  power  were  an  enor- 
mous evil,  which  the  whole  force  of  the  government  and  the  people  of  the 
United  States  was  engaged  for  years  in  destroying. 

When  it  was  'overthrown  it  perished  totally.  It  left  no  laws,  no  stat- 
utes, no  decrees,  no  authority  which  can  give  support  to  any  contract,  or 
any  act  done  in  its  service,  or  in  aid  of  its  purpose,  or  which  contributed 
to  protract  its  existence.  So  far  as  the  actual  exercise  of  its  physical 
power  was  brought  to  bear  upon  individuals,  that  may,  under  some  cir- 
cumstances, constitute  a  justification  or  excuse  for  acts  otherwise  indefen- 
sible, but  no  validity  can  be  given  in  the  courts  of  this  country  to  acts 
voluntarily  performed  in  direct  aid  and  support  of  its  unlawful  purpose. 
What  of  good  or  evil  has  flown  from  it  remains  for  the  consideration  and 
discussion  of  the  philosophical  statesman  and  historian. 

The  judgment  of  the  court  of  claims  is  affirmed. 

Mr.  Justice  Clifford.  I  concur  in  the  judgment  of  the  court  solely 
upon  the  ground  that  the  purchase  of  the  cotton  and  the  payment  of  the 
consideration  necessarily  tended  to  give  aid  to  the  rebellion,  and  that  all 
such  contracts  are  void,  as  contrary  to  public  policy.  All  such  portions 
of  the  opinion  as  enforce  that  view  have  my  concurrence,  but  I  dissent 
from  the  residue  of  it  as  unnecessary  to  the  conclusion. 

Mr.  Justice  Davis.  I  concur  in  the  judgment  in  this  case  on  the 
grounds  stated  by  Mr.  Justice  Clifford. 


CIRCUIT  COURT  OF  THE  UNITED  STATES.  —  EASTERN 

DISTRICT  OF  MICHIGAN. 

[November,  1874.] 

testimony  before  referee.  —  exceptions.  —  damages.  —  recoup- 
MENT. 

Mcdonald  *.  saginaw  valley  &  st.  louis  r.  r.  co. 

1.  The  statute  (of  Michigan)  for  the  referring  of  cases  at  law  having  made  no  pro- 
vision for  preserving  the  testimony  before  the  referee  otherwise  than  by  exceptions 
taken  before  the  referee  to  its  admissibility  or  to  the  finding  of  facts  by  the  referee, 
testimony  returned  by  the  referee  and  filed  witb  his  report  otherwise  than  in  a  bill  of 
exceptions  settled  before  and  certified  by  him,  will  not  be  regarded  or  looked  into  by 
the  court  in  deciding  exceptions  taken  to  the  referee's  conclusions  of  fact  or  law  as 
contained  in  his  report, 

2.  The  referee  having  reported  as  findings  of  facts  by  him  that  the  time  of  completion 
of  the  contract  in  question  was  waived  by  mutual  consent,  and  that  no  new  or  other 
time  was  agreed  on,  and  that  the  work  agreed  to  be  done  was  abandoned  before  com- 
pletion by  direction  of  die  defendant,  it  not  appearing  by  the  report  that  such  direc- 
tion was  on  account  of  any  fault  on  the  part  of  the  plaintiff,  and  tne  report  being  silent 
as  to  the  quality  of  the  work  done,  no  damages  by  way  of  recoupment  can  be  claimed 
for  any  of  those  causes. 

Where  a  contract  to  build  a  railroad  provides  that  the  plaintiff  shall  increase  his  force 
when  notified  by  defendant's  engineer,  and  that  in  case  of  his  failure  to  do  so  for  tea 
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days  after  such  notice  the  defendant  may  pat  on  a  force  of  its  own,  or  re-let  the  work 
and  charge  the  expenses  or  loss,  if  any,  to  the  plaintiff,  the  only  damages  that  can  be 
claimed  by  the  defendant  for  a  failure  by  the  plaintiff  in  that  regard  is,  the  expense 
of  such  force  put  on  by  defendant,  or  the  loss,  if  any,  incident  to  the  re-letting  of 
the  work.  *" 

When  a  contract  by  plaintiff  to  build  a  railroad  provides  that  estimates  of  work  done 
and  materials  furnished  should  be  made  from  time  to  time  by  defendant's  engineer,  and 
that  such  estimates  should  be  conclusive  between  the  parties,  and  the  report  of  the 
referee  is  silent  as  to  whether  his  findings  in  favor  of  the  plaintiff  for  work  done  and 
materials  furnished  were  or  were  not  based  upon  such  estimates,  or  whether  as  such 
estimates  were  in  fact  before  time,  there  is  no  basis  for  an  exception  to  the  report  that 
such  findings  were  not  based  upon  such  estimates. 

On  exceptions  by  defendant  to  the  report  of  the  referee.  The  deo 
laration  consists  of  the  common  counts  for  goods,  wares,  and  merchandise 
sold  and  delivered,  work  and  labor  done,  and  materials  furnished,  and 
money  due  on  an  account  stated. 

The  defendant's  notice  of  defence  under  the  general  issue  sets  up  that 
the  goods,  wares,  and  merchandise,  work  and  labor,  materials  and  money, 
constituting  plaintiff's  claim  as  set  up  in  his  declaration,  were  sold  and 
delivered,  done,  furnished,  and  paid  out  by  the  plaintiff  in  part  perform- 
ance by  him  of  an  agreement  in  writing  between  the  parties  for  the  con- 
struction  by  the  plaintiff  of  defendant's  railroad,  which  contract  is  fully 
set  out  in  the  notice.  The  defendant  then  alleges  non-performance  on  the 
part  of  the  plaintiff  in  not  completing  the  work  by  the  time  specified  in 
the  contract,  in  abandoning  the  work  while  a  large  portion  of  it  remained 
undone,  and  in  doing  what  wa*  done  in  an  unworkmanlike,  negligent,  and 
imperfect  manner,  to  defendant's  damage  a  specified  amount ;  which 
damage,  in  addition  to  fifteen  per  cent,  of  estimates  of  work,  &c,  claimed 
to  be  provided  for  in  the  contract  as  stipulated  damages,  the  defendant 
claims  to  recoup  against  plaintiff's  claim  to  the  amount  thereof,  and  asks 
for  a  judgment  for  the  balance  in  his  favor.  The  notice  also  alleges  sev- 
eral matters  by  way  of  set-off. 

The  issue  thus  joined  was  referred  by  consent  to  Hon.  Sanford  M. 
Green,  under  chapter  186  of  the  Compiled  Laws  of  Michigan,  and  the 
referee  has  made  and  filed  his  report.  No  exceptions  appear  to  have  been 
taken  before  the  referee,  and  there  is  no  bill  of  exceptions  accompanying 
his  report.  After  the  filing  of  the  report,  however,  exceptions  to  the  con- 
clusions of  law  stated  in  the  report  were  filed  in  behalf  of  defendant. 
The  exceptions  appear  in  the  opinion  of  the  court. 

The  referee's  conclusions  of  law  stated  in  the  report  as  deductions  from 
the  facts  found  by  him,  which  are  also  stated,  are,  first,  that  the  plaintiff 
is  entitled  to  have  allowed  to  him  as  a  just  claim  against  the  defendant 
the  several  items  specified,  amounting  in  the  aggregate  to  $54,486.20, 
subject,  however,  and  subject  only,  to  deductions  for  several  specified 
items,  amounting  in  the  aggregate  to  $41,638.72,  leaving  a  balance  due 
the  plaintiff  at  the  time  of  the  commencement  of  the  suit  of  $12,874.28, 
which  last  mentioned  sum,  together  with  $1,236.59  for  interest  thereon 
from  December  26, 1872,  to  May  11,  1874,  making  in  all  $14,083.87,  the 
plaintiff  is  entitled  to  recover  of  the  defendant  as  his  damages  in  this 
action;  second,  that  the  defendant  is  not  entitled  to  recoup  for  or  on 
account  of  damages  for  any  non-performance  on  the  part  of  the  plaintiff. 
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Mr.  Theo.  Romeyn,  for  the  exceptions. 

Mr.  O.  F.  Winter,  contra, 

Longyear,  J.  Several  of  the  exceptions  appear  to  be  based  upon 
what  is  claimed  to  have  been  the  evidence  before  the  referee,  aside  from 
and  independently  of  his  findings  of  facts  as  stated  in  his  report.  There 
appears  in  the  files  in  the  case  a  mass  of  writing,  indorsed  as  filed  of  the 
Bame  date  as  the  filing  of  the  report,  purporting  to  be  testimony  of  wit- 
nesses in  this  case.  It  is  not  signed  by  the  witnesses,  nor  is  it  anywhere 
referred  to  or  mentioned  in  the  report,  or  in  any  manner  certified  or 
authenticated  by  the  referee,  as  the  testimony  upon  which  he  acted ;  and 
of  course  there  is  no  evidence  that  it  is  all  the  testimony  adduced  before 
him.  But  even  if  all  these  had  been  supplied,  the  returning  and  filing  of 
the  testimony  with  the  report  would  have  been  without  authority  of  law, 
and  have  constituted  no  part  of  the  record  or  foundation  upon  which  the 
court  could  base  any  opinion  or  action  in  deciding  exceptions  to  the  report. 
The  referee  law  makes  no  provision  for  preserving  or  reporting  the  tes- 
timony, and  the  only  means  by  which  it  can  be  got  before  the  court  in 
any  case  is  by  exceptions  before  the  referee  to  ite  admissibility,  or  to  the 
finding  of  facts  by  the  referee,  and  then  having  it,  or  so  much  of  it  as  may 
be  necessary  to  show  the  pertinency  of  the  exceptions,  embodied  in  a  bill 
of  exceptions  duly  settled  arid  certified  by  the  referee,  and  returned  by 
him  with  his  report.  The  supreme  court  of  Michigan,  in  People  v.  Cir- 
cuit Judge,  18  Mich.  483, 489,  say:  "  The  referee  law  makes  no  provision 
for  preserving  the  testimony.  In  case  a  party  insists,  before  a  referee, 
that  there  is  no  evidence  tending  to  maintain  a  case,  undoubtedly  he 
raises  a  question  of  law,  which  will  enable  him  to  require  a  report  showing 
what  the  testimony  was,  and  this  would  be  done  by  exception."  There 
being  no  bill  of  exceptions  returned  with  the  referee's  report,  the  court, 
in  deciding  the  exceptions  in  this  case,  must  be  confined  exclusively  to  the 
finding  of  facts  by  the  referee  as  stated  in  his  report. 

The  first,  second,  and  third  exceptions  are  to  the  referee's  conclusions  of 
law,  that  the  defendant  was  not  entitled  to  recoup  for  damages.  The 
non-performance  complained  of  in  the  notice,  and  on  account  of  which  a 
right  to  recoup  was  claimed  was,  first,  in  not  completing  the  job  by  the 
time  agreed  on  ;  second,  in  abandoning  the  job  before  completion,  leaving 
large  portions  of  the  work  undone ;  third,  in  doing  imperfectly  what  was 
done. 

The  facts  found  by  the  referee  bearing  upon  these  points  are :  1.  That 
defendant  being  unable  to  furnish  the  iron  for  the  track  until  after  the 
time  limited  in  the  contract  for  the  completion  of  the  work,  it  was 
mutually  understood  between  the  parties  that  the  work  was  not  required 
to  be  prosecuted  with  reference  to  its  being  completed  within  such  time, 
and  that  no  specific  time  was  afterwards  agreed  on.  2.  That  "  said 
plaintiffs  commenced  the  work  under  said  written  contract  by  or  before 
the  middle  of  September,  1871,  and  prosecuted  the  same  from  that  time 
until  some  time  in  November,  1872,  when  the  officers  of  said  company,  in 
its  behalf,  directed  the  plaintiff  to  quit  the  work,  and  he  did  so."  3.  The 
report  is  silent  as  to  the  quality  of  the  work  done. 

Certainly,  under  such  a  state  of  facts,  the  referee  could  come  to  no 
other  conclusion  of  law  than  that  arrived  at  by  him,  that  the  defendant 
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was  not  entitled  to  damages  for  the  causes  named  in  the  notice.  The 
time  fixed  by  the  contract  for  its  completion  was  waived ;  the  work  was 
abandoned  by  plaintiff  by  defendant's  own  direction,  without  its  being 
made  to  appear  that  it  was  on  account  of  any  fault  on  the  part  of  the 
plaintiff ;  and  it  does  not  Appear  that  the  allegation  that  the  work  done 
was  imperfect  was  sustained. 

The  first,  second,  and  third  exceptions  are  overruled. 

The  fourth  exception  is  to  the  referee's  "  omission  and  refusal "  to  allow 
the  defendant  any  damages  for  plaintiff's  failure  to  increase  his  force  in 
July  and  August,  1872,  as  he  was  notified  and  directed  to  do  by  defend- 
ant s  engineer.  The  contract  itself  (which  is  set  out  in  full  in  the  report) 
makes  provision  as  to  what  was  to  be  done  in  such  case.  The  provision 
is,  in  substance,  that  in  case  of  such  failure  on  the  part  of  plaintiff  for  ten 
days  after  such  notice,  the  defendant  might  put  on  a  force  of  its  own,  or 
re-let  the  job,  and  charge  the  expense,  or  loss,  if  any,  to  the  plaintiff. 
Plaintiff  had  ten  days  in  which  to  comply  with  the  notice,  and,  of  course, 
no  damages  could  be  claimed  for  non-compliance  during  that  time ;  and 
after  that  time  defendant  had  it  in  its  power  to  avoid  damages  by  putting 
on  a  force  of  its  own  or  re-letting  the  job,  and  charging  the  plaintiff  with 
the  expense  or  loss  occasioned  thereby ;  and  I  am  of  opinion  that  this  was 
all  the  defendant  could  claim  of  the  plaintiff  for  a  non-compliance  by  him 
in  that  respect.  The  report  shows  that  defendant  did  put  on  a  force 
of  its  own  and  that  the  referee  has  allowed  the  full  amount  of  the  expenses 
thereof.  The  fourth  exception  is  therefore  not  well  taken,  and  the  same 
is  overruled. 

The  fifth  exception  was  abandoned  at  the  hearing. 

The  sixth  exception  is  to  the  "  omission  and  refusal "  of  the  referee  to 
allow  the  defendant  the  fifteen  per  cent,  specified  in  the  contract  as  liqui- 
dated and  settled  damages.  The  contract  provides  for  estimates  at  stated 
times,  of  work  done  and  material  furnished,  and  for  the  retention  by  de- 
fendant of  fifteen  per  cent,  of  such  estimates  until  full  performance  of  the 
contract  on  the  part  of  the  plaintiff ;  and  that  in  case  of  plaintiff's  failure 
to  perform,  the  said  fifteen  per  cent,  should  be  retained  by  defendant  as 
liquidated  and  settled  damages;  and  it  is  to  these  provisions  that  the 
sixth  exception  relates.  What  has  been  said  in  answer  to  the  first,  second, 
and  third  exceptions  is  fully  applicable  and  constitutes  a  complete  answer 
to  this.     The  sixth  exception  is  therefore  overruled. 

The  seventh  exception  is  "  to  the  omission  and  refusal  of  the  referee  to 
adopt  the  award  and  decision  and  estimates  of  the  engineer  of  the  defend- 
ant as  final  and  conclusive  between  the  parties,  in  the  absence  of  any 
proof  of  fraud  or  mistake  on  his  part."  The  report  is  silent  as  to  whether 
the  findings  of  the  referee  of  the  amount  allowed  the  plaintiff  were  or 
were  not  based  upon  estimates  by  the  engineer,  and  as  to  whether  any 
such  estimates  were  or  were  not  in  fact  before  him.  There  is  therefore 
an  entire  absence  of  anything  in  the  report  to  which  this  exception  can  be 
given  any  application.     The  seventh  exception  is  therefore  overruled. 

The  eighth  and  tenth  exceptions  are  based  upon  what  the  testimony 
before  the  referee  is  claimed  to  prove  or  disprove.  For  reasons  stated  in 
the  commencement  of  this  opinion  these  exceptions  cannot  be  considered, 
and  they  are  therefore  overruled. 
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The  ninth  and  only  remaining  exception  is  "  to  the  conclusion  of  the 
referee  that  the  claim  of  the  plaintiff  was  subject  only  to  the  deductions 
specified  in  the  report/'  This  exception  is  but  a  restatement  in  general 
terms  of  what  had  been  already  specifically  stated  in  preceding  exceptions 
concerning  defendant's  claims  for  damages  ;  and  it  has  therefore  been  dis- 
posed of  adversely  in  what  has  been  said  as  to  those  exoeptions,  and  the 
same  is  overruled* 

It  results  that  judgment  must  be  entered  on  the  referee's  report.  At  the 
hearing  on  the  exceptions  plaintiff's  attorneys  acknowledged  the  payment 
of  $2,500,  June  18,  1874,  and  asked  that  in  entering  judgment  the 
amount  so  paid  be  deducted  from  the  amount  reported  due.  Let  judg- 
ment be  entered  overruling  the  exceptions  and  confirming  the  referee's 
report ;  and  for  the  recovery  by  plaintiff  of  the  amount  reported,  with 
interest  from  May  11,  1874,  the  date  of  the  report,  abating  therefrom  the 
payment  of  92,500,  of  the  date  of  June  18, 1874,  and  costs  of  suit. 


DISTRICT  COURT  OF  THE  UNITED  STATES.  —EASTERN  DIB* 

TRICT  OF  MICHIGAN. 

[Novembeb,  1874.] 

* 

INTEREST  AFTER  MATURITY  OX  DEBT.  —  SALE  OP  MORTGAGED  PROP- 
ERTY.—  RIGHTS    OP  SENIOR   MORTGAGEE. — DOWER  IK  MORTGAGED 

PROPERTY* 

IN  RE  BARTENBACK. 

1.  Upon  a  contract  for  payment  of  money,  and  for  interest  thereon  by  instalments,  but 
which  is  silent  as  to  interest  after  the  time  specified  for  the  payment  of  the  principal, 
the  creditor  is  entitled  to  interest  after  that  time  by  operation  of  law,  and  not  by  any 
provision  of  the  contract. 

8.  A  statute  authorising  the  computation  and  collection  of  interest  upon  unpaid  instal- 
ments of  interest  has  no  application  to  interest  accruing  after  maturity  of  the  principal 
debt,  where  the  contract  is  silent  as  to  the  payment  of  interest  after  such  maturity. 

S.  In  case  of  a  sale  in  the  bankruptcy  court  of  property  subject  to  two  mortgages,  and 
the  proceeds  are  sufficient  to  pay  the  senior  mortgage  in  full  and  all  costs  and  ex- 
penses, the  senior  mortgagee  is  entitled  to  be  paid  his  debt  in  full,  the  same  as  he 
would  be  in  cose  of  a  sale  by  way  of  foreclosure  of  his  mortgage. 

4.  Where  a  wife  joins  in  a  mortgage  of  her  husband's  property,  her  right  of  dower  can 
be  barred  only  by  a  sale  of  the  mortgaged  property  under  a  power  of  sale  contained 

.  in  the  mortgage,  or  a  decree  of  a  court  of  competent  jurisdiction,  where  she  can  be 
made  a  party  to  the  proceedings,  and  not  by  a  sale  in  the  bankruptcy  court  free  of  the 
incumbrance. 

5.  Money  paid  by  the  assignee  by  direction  of  the  bankruptcy  court,  to  obtain  a  release 
of  dower  in  mortgaged  property  in  order  to  a  sale  of  the  same  free  of  the  incumbrance, 
for  the  purpose  of  avoiding  the  delay  and  expense  of  a  foreclosure,  must  be  borne  by 
the  parties  interested  in  the  proceeds,  proportionately  to  their  respective  interests. 

On  the  application  of  the  Michigan  Health  and  Relief  Society,  a  se- 
evred  creditor,  to  review  a  computation  by  the  regkter  of  the  amount 
vol.  n.  3 
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due  upon  its  note  aqd  mortgage ;  and  of  C.  J.  Riley,  the  assignee,  for  the 
allowance  and  adjustment  of  the  costs  and  expenses  of  the  sale  of  mort- 
gaged premises  free  of  the  incumbrances. 

Mr.  C  J.  Riley p,  assignee,  in  person. 

Mr.  Ward  (Ward  &  Palmer),  for  the  society. 

Longyear,  J.  A  portion  of  the  assets  of  the  bankrupt,  certain  city 
lots  in  Detroit,  were  subject  to  two  mortgages :  one,  which  is  the  senior 
mortgage,  to  the  Michigan  Health  and  Relief  Society,  to  secure  a  note  of 
the  bankrupt ;  and  one  to  Workum  &  Schloss,  to  secure  a  bond  of  the 
bankrupt,  —  both  being  for  the  payment  of  money.  The  first  named  note 
and  mortgage  bear  interest  at  the  rate  of  ten  per  cent,  per  annum,  pay- 
able semi-annually.  They  were  given  January  30,  1869,  for  $4,000, 
payable  three  years  from  date,  with  interest  as  above  stated.  The  inter* 
est  on  this  note  and  mortgage  was  paid,  as  stipulated,  up  to  and  including 
the  time  the  debt  matured,  namely,  January  30,  1872 ;  and  on  the  30th 
of  July  following,  another  six  months'  interest  was  paid,  but  no  portion 
of  the  debt,  nor  any  interest  thereon  since  July  30,  1872,  had  been 
paid  at  the  time  of  the  bankruptcy. 

The  property  has  been  sold  by  the  assignee  under  an  order  of  this 
court,  made  on  the  application  of  the  holder  of  the  bond  and  junior  mort- 
;e  and  notice  to  all  persons  interested,  free  from  both  incumbrances. 

ie  proceeds  were  sufficient  to  pay  the  first  mortgage  in  full  and  all  costs 
and  expenses  of  the  sale,  and  leave  a  surplus  to  apply  on  the  second  mort- 
gage, but  nothing  for  the  benefit  of  the  general  creditors  ;  and  the  assignee 
was  directed  to  apply  the  proceeds  accordingly.  It  was  referred  to  the 
xegister,  Hovey  E.  Clark,  Esq.,  to  compute  the  amount  due  upon  the 
respective  mortgages,  as  a  guide  to  the  assignee  in  applying  the  proceeds. 
The  register  having  made  the  computations,  the  Michigan  Health  and 
Relief  Society  objected,  and  complained  that  the  register  had  not  allowed 
interest  on  each  instalment  of  interest  remaining  unpaid  at  the  end  of 
every  six  months,  as  is  claimed  to  be  its  right  under  the  following  statute 
of  Michigan:  — 

"  That  when  any  instalment  of  interest  upon  any  note,  bond,  mort- 
gage, or  other  written  contract  shall  become  due,  and  the  same  shall  re- 
main unpaid,  interest  may  be  computed  and  collected  on  any  such  instal- 
ment so  due  and  unpaid,  from  the  time  at  which  it  became  due,  at  the 
same  rate  as  specified  in  any  such  note,  bond,  mortgage,  or  other  writ- 
ten contract,  not  exceeding  ten  per  cent. ;  and  if  no  rate  of  interest  be 
specified  in  such  instrument,  then  at  the  rate  of  seven  per  centum  per 
annum."  Act  of  February  19, 1869 ;  1  Compiled  Laws  of  1871,  p.  541, 
sec.  1637. 

The  costs  and  expenses  of  the  proceedings  to  sell  and  of  the  sale  have* 
been  considerable  ;  and  in  addition  to  those  of  an  ordinary  character  the 
assignee,  under  an  order  of  court,  paid  one  hundred  dollars  to  obtain  a 
release  of  the  right  of  dower  of  the  wife  of  the  bankrupt  in  the  mort- 
gaged property.  A  dispute  arose  as  to  the  payment  of  these  costs  and 
expenses,  the  assignee  claiming  that  the  same  should  be  retained  by  him 
proportionately  out  of  the  respective  amounts  going  to  each  mortgagee  ; 
and  the  Michigan  Health  and  Relief  Society,  the  said  senior  mortgagee, 
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claiming  that  the  proceeds  being  sufficient  to  pay  such  costs  and  expenses 
over  and  above  its  debt  and  interest,  it  is  entitled  to  payment  in  full  with- 
out any  deduction  on  that  account.  The  assignee  thereupon  reported  to 
the  court  the  said  costs  and  expenses,  and  asked  that  the  same  be  audited 
and  allowed,  and  for  an  adjustment  of  the  same  as  between  the  said  mort- 
gagees. 

1.  Interest.  The  note  and  mortgage  in  question  are  not  set  out  in  the 
papers,  and  are  not  before  me,  but  I  take  it  for  granted  that  they  contain 
no  express  stipulation  for  payment  of  interest  on  the  debt  after  maturity, 
in  case  the  debtor  should  fail  to  pay  the  debt  by  the  time  specified.  The 
contract  being  silent  as  to  interest  after  maturity,  "the  creditor"  (say  the 
United  States  supreme  court)  "  is  entitled  to  interest  after  that  time  by 
operation  of  law,  and  not  by  any  provision  of  the  contract."  Brewster 
v.  Wakefield,  22  How.  118,  12T.  This  being  the  law,  and  the  debt  being 
past  due,  the  provision  of  the  note  and  mortgage  for  payment  of  interest 
by  instalments  had  ceased.  The  interest  up  to  maturity  of  the  debt  had 
been  paid,  and  the  only  interest  in  question  here  is  such  as  had  accrued 
after  that  time  by  operation  of  law,  and  not  by  any  provision  of  the  con- 
tract. It  was  therefore  not  due  by  instalments,  but  it  was  due  at  any 
and  all  times,  as  fast  as  it  accrued.  It 'is  clear,  therefore,  that  the  above 
quoted  statute  of  Michigan  for  computing  and  collecting  interest  on  un- 
paid instalments  of  interest  had  no  application  and  did  not  cover  this 
case.  In  fact  I  do  not  see  how,  in  the  absence  of  an  express  provision  of 
the  "  note,  bond,  mortgage,  or  other  written  contract, '  for  payment  of 
interest  at  specified  times  after  maturity  of  the  debt,  the  statute  can,  in 
any  case,  have  any  application  whatever  to  interest  accruing  after  such 
maturity. 

For  these  reasons  I  concur  with  the  register  in  his  conclusion,  and  in 
his  refusal  to  compute  and  allow  interest  on  the  interest  accrued  on  the 
note  and  mortgage  in  question  after  the  expiration  of  every  six  months, 
or  otherwise,  and  the  same  is  approved. 

2.  Costs  and  expenses  of  sale.  The  mortgage  in  question  was  a  first 
lien  upon  the  property ;  and,  by  the  terms  of  the  mortgage,  the  mortgagee 
was  entitled,  in  case  of  foreclosure,  to  payment  in  full,  including  all  legal 
costs,  to  the  full  extent  of  the  proceeds.  The  junior  mortgagee  was  en- 
titled only  to  the  surplus,  if  any,  and  that  could  be  ascertained  only  after 
payment  in  full  of  the  prior  lien  and  all  legal  costs  and  expenses  of  its 
enforcement.  Such  were  the  rights  of  these  parties  under  their  respective 
mortgages.  Those  rights  are  sacredly  preserved  by  the  bankrupt  act,  and 
must  be  enforced  in  this  court  the  same  as  in  any  other.  The  proceeds 
were  sufficient  to  pay  the  entire  debt  and  interest  secured  by  the  note 
and  mortgage  of  the  Michigan  Health  and  Relief  Society  remaining  un- 
paid, and  all  costs  and  expenses  of  the  proceedings  and  sale,  and  leave  a 
surplus  to  apply  on  the  junior  mortgage.  That  surplus  is  all  the  junior 
mortgagee  can  claim.  The  costs  and  expenses  here  spoken  of,  however, 
include  only  such  as  are  usual  in  such  cases,  and  not  the  one  hundred  dol- 
lars paid  to  obtain  release  of  dower.  That  was  an  extraordinary  expen- 
diture, and  stands  upon  a  different  footing  from  the  other  expenditures* 
It  is  true,  the  wife  had  joined  with  her  husband  in  both  mortgages ;  but, 
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notwithstanding  that,  her  right  of  dower  could  be  barred  only  by  a  sale 
under  the  power  of  sale  contained  in  the  mortgage,  or  a  decree  of  a  court 
pf  competent  jurisdiction,  where  she  could  be  made  a  party  to  the  fore- 
closure proceedings,  and  not  by  a  sale  free  of  the  mortgages,  as  was  here 
proposed  to  be  done.  It  was  therefore  necessary,  and  for  the  benefit  of 
all  concerned,  to  obtain  the  release,  in  order  to  a  sale  in  this  court,  to  the 
best  advantage,  and  thus  avoid  the  delay  and  expense  of  a  foreclosure ; 
and  the  court  in  fact  refused  to  allow  a  sale  without  such  release*  That 
amount  must  therefore  be  apportioned  to  the  parties  interested,  accord- 
ing to  the  amounts  to  which  each  is  entitled  to  receive  of  the  proceeds, 
after  deducting,  of  course,  all  the  other  costs  and  expenses. 

It  results  that  the  assignee  must  pay  to  the  senior  mortgagee,  the 
Michigan  Health  and  Relief  Society,  the  full  amount  of  its  debt  less  its 
fair  proportion  of  the  one  hundred  dollars  paid  by  the  assignee  for  the 
release  of  dower,  to  be  ascertained  on  the  basis  above  indicated ;  that  he 
fuust  retain,  or  be  paid  out  of  the  remainder  of  the  proceeds,  all  oosts  and 
expenses  of  the  proceedings  to  sell  and  of  the  sale,  including  the  one 
hundred  dollars  paid  for  the  release  of  dower,  and  pay  over  the  surplus 
to  the  junior  mortgagee. 

3.  The  assignee  s  account  of  costs  and  expenses.  There  being  no  op- 
position, and  the  items  appearing  to  the  court  to  have  been  necessary, 
and  that  they  are  reasonable  in  amount,  the  account  of  the  assignee  of 
the  costs  and  expenses  of  the  proceedings  to  sell  and  of  the  sale  is  allowed 
as  stated. 

Let  an  order  be  made  embracing  the  foregoing  conclusions  and  results 
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SUPREME  COURT  OF   MICHIGAN, 

CONSTITUTIONAL  LAW.  —  "  DUE  PROCESS  OF  LAW  "  DEFINED  AND  EX* 

POUNDED. 

WEIMER  v.  BUNBURY. 

A  legislative  act  which  provides  that  on  the  failure  of  a  township  treasurer  to  make  re- 
turn of  a  tax  warrant  issued  to  him  in  the  time  therein  provided,  the  county  treasurer 
shall  issue  execution  for  the  collection  of  the  amount  ot  the  taxes  from  the  township 
treasurer  and  his  sureties,  is  not  in  violation  of  the  fourth  and  fifth  amendments  to  the 
federal  Constitution;  those  amendments  being  restrictions  only  on  the  power  of  the 
federal  government  and  not  on  that  of  the  states. 

Nor  is  it  a  violation  of  the  provision  in  the  state  Constitution  forbidding  unreasonable 
searches  and  seizures ;  the  searches  and  seizures  contemplated  by  that  provision  being 
something  very  different  from  an  open  levy  upon  property  under  process  having  the 
apparent  sanction  of  law. 

Nor  is  it  a  violation  of  the  provision  in  the  state  Constitution  that  no  person  snail  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law. 

Due  process  of  law  is  not  necessarily  judicial  process.  Administrative  process,  which 
has  been  regarded  as  necessary  in  government  and  sanctioned  by  long  usage,  is  as 
much  due  process  of  law  as  any  other.  And  summary  process  to  enforce  the  payment 
by  a  collector  and  his  sureties  of  the  taxes  not  returned  by  him,  having  been  in  use 
by  express  legislation  both  before  and  ever  since  the  adoption  of  the  Constitution, 
must  be  considered  permitted  by  that  instrument  and  be  regarded  as  due  process. 

But  where  the  statute  provides  for  the  issue  of  such  process  by  the  county  treasurer, 
and  by  law,  and  he  could  have  no  evidence  of  the  collector's  default  beyond  the  pre- 
sumption that  the  supervisor,  who  was  to  make  out  and  deliver  the  tax  warrant  to  the 
collector,  had  performed  his  duty,  it  is  at  least  questionable  if  the  process  can  be  sus- 
tained. 

Where  the  statute  required  the  supervisor  to  deliver  to  the  collector  a  tax  roll  with  war* 
rant  attached,  authorizing  him  to  collect  the  same  from  the  persons  taxed,  and  then 
made  the  collector  subject  to  summary  process  on  his  failure  to  make  return  in  due 
season ;  it  was  held,  that  where  the  supervisor  delivered  a  tax  roll  without  any  warrant 
attached,  the  collector  was  not  subject  to  this  process. 

ITeld,  further,  that  where  the  county  treasurer's  warrant  failed  to  recite  the  facts  which 
would  warrant  the  issue  of  such  summary  process,  and  the  proofs  showed  one  juris- 
dictional fact  did  not  exist,  the  process  constituted  no  defence  to  the  officer  who 
executed  it  by  seizure  of  property. 

Error  to  Berrien  circuit. 

Messrs.  JB.  Bacon  £  C.  J.  Walker,  for  plaintiff  in  error. 

Cooley,  J.  Bunbury  sued  Joseph  W.  Weimer  and  Samuel  Hess  in 
trespass  for  taking  and  carrying  away  certain  livery  stock  in  his  posses- 
sion and  owned  by  him.  The  defendants,  under  their  plea  of  the  general 
issue,  gave  notice  of  the  following  facts  in  justification  of  the  alleged  tres- 


That  in  the  year  1872  Thomas  A.  Bunbury  was  treasurer  of  the  city 
of  Niles;  that  the  state  and  county  taxes  apportioned  to  said  city  for 
that  year  were  as  follows :  $8,806.87  to  the  first  and  fourth  wards,  and 
$4,969.47  to  the  second  and  third  wards ;  that  on  receiving  notice  of  such 
apportionment  said  Thomas  A.  Bunbury  as  principal,  with  Edward  Bun- 
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bury  and  others  as  sureties,  made,  executed,  and  delivered  to  the  defendant 
Samuel  Hess,  then  and  still  county  treasurer  of  the  county  of  Berrien,  a 
bond  conditioned  that  said  Thomas  should  duly  and  faithfully  perform  the 
duties  of  his  office  as  such  treasurer ;  and  said  county  treasurer  delivered 
to  said  Thomas  receipts  for  said  bond  as  required  by  law,  one  of  which  was 
delivered  by  him  to  William  J.  Edwards,  supervisor  of  said  first  and  fourth 
wards,  and  one  to  Rufus  K.  Charles,  supervisor  of  said  second  and  third 
wards  ;  that  after  the  delivery  of  such  receipts  to  said  supervisors,  to  wit, 
on  the  first  Monday  of  December,  1872,  they  respectively  delivered  to 
said  Thomas,  as  such  city  treasurer,  a  tax  roll  for  their  respective  supervisor 
districts,  with  the  said  state  and  county  taxes  properly  extended  thereon, 
with  warrants  attached  thereto  commanding  the  said  city  treasurer  to 
collect  the  said  taxes,  and  pay  over  the  same  to  the  county  treasurer  on 
or  before  February  1,  1873 ;  that  said  Thomas  did  not  so  collect  and  pay 
over,  or  render  to  said  county  treasurer  any  statement  or  account,  except 
to  the  amount  of  $3,402.72,  leaving  $4,872.62  unpaid  and  unaccounted 
for ;  and  the  said  county  treasurer  after  demand,  Ac,  issued  the  following 
warrant :  "  State  of  Michigan :  County  of  Berrien.  To  the  Sheriff  of 
said  county,  Greeting :  Whereas  default  having  been  made  by  Thomas  A. 
Bunbury,  city  treasurer  of  the  city  of  Niles  in  said  county,  in  the  payment 
to  the  county  treasurer  of  the  taxes  apportioned  to  said  city  of  Niles  for  the 
year  1872 ;  and  whereas  there  remains  now  due,  unpaid  and  unaccounted 
for,  the  sum  of  $4,872.62 ;  and  whereas  Edward  Bunbury,  Burton  Jarvis, 
George  W.  Piatt,  Joseph  C.  Larrimore,  and  Joseph  S.  Tuttle  became 
sureties  on  the  official  bond  of  the  said  Thomas  A.  Bunbury,  as  such 
treasurer,  to  Samuel  Hess,  the  county  treasurer  of  said  county,  and  to  his 
successors  in  office,  for  the  payment  of  the  taxes  aforesaid :  Now  these  are 
therefore  in  the  name  of  the  People  of  the  State  of  Michigan  to  command 
you  to  levy  the  said  sum  of  $4,872.62,  together  with  your  fees  for  collect- 
ing the  same,  of  the  goods  and  chattels,  lands  and  tenements,  of  the  said 
Thomas  A.  Bunbury,  city  treasurer  as  aforesaid,  and  of  the  said  Edward 
Bunbury,  Burton  Jarvis,  George  W.  Piatt,  Joseph  C.  Larrimore,  and 
Joseph  S.  Tuttle,  his  said  sureties,  and  to  pay  the  same  to  me,  the  said 
county  treasurer  of  said  county,  and  return  this  warrant  to'  me,  within 
forty  days  from  the  date  hereof,  according  to  law  in  such  case  made  and 
provided."  Given  under  my  hand  at  Berrien  this  10th  day  of  February, 
1873,  Samuel  Hess,  county  treasurer."  Which  warrant  was  duly  deliv- 
ered to  Joseph  Weimer,  who  then  was  and  still  is  sheriff  of  said  county, 
and  by  virtue  thereof  the  said  sheriff  did  levy  upon  the  property  in  ques- 
tion as  the  property  of  said  Edward  Bunbury. 

On  the  trial,  the  plaintiff  having  proved  the  taking  of  the  property, 
the  defendants,  to  make  out  their  justification,  offered  to  prove  the  follow- 
ing facts :  — 

1.  That  the  supervisors  of  the  city  of  Niles  made  out  two  assessment 
rolls  as  required  by  statute  for  the  year  1872. 

2.  That  the  board  of  supervisors  equalized  the  assessment  rolls  of  the 
county,  including  the  two  from  the  city  of  Niles,  and  apportioned  the 
state  and  county  taxes  to  be  raised  thereon  as  required  by  Jaw,  and  that 
such  equalization  and  apportionment  was  duly  certified,  as  directed  by  the 
statute,  to  the  supervisors  and  the  county  treasurer. 
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8.  That  the  supervisors  of  the  city  of  Niles  notified  Thomas  A.  Bun- 
bury,  then  the  treasurer  of  said  city,  of  the  state  and  county  taxes  appor- 
tioned to  the  city  of  Niles,  and  this  previous  to  the  15th  of  November, 

1872,  as  required  by  law,  and  by  the  25th  of  November,  1872,  the  treas- 
urer gave  bonds  with  approved  sureties  in  double  the  amount  of  state  and 
county  taxes  apportioned  to  said  city,  conditioned  to  perform  the  duties 
of  his  office,  and  that  the  plaintiff  was  one  of  the  sureties  upon  said  bond. 

4.  That  this  bond  was  filed  with  the  county  treasurer  within  the  time 
limited  by  law,  and  receipts  were  given  by  him  therefor,  which  receipts 
were  delivered  to  the  supervisors  of  the  city  of  Niles. 

5.  That  the  supervisors  of  said  city  thereupon  delivered  to  the  city  treas- 
urer copies  of  the  corrected  assessment  rolls,  with  the  taxes  duly  spread 
thereon,  one  of  which  copies  had  no  warrant  attached  thereto,  but  the 
other  had  a  warrant,  regular  in  form,  attached  thereto  as  the  law  requires. 

6.  That  the  city  treasurer  received  these  two  rolls,  and  collected  large 
amounts  of  moneys  on  each  roll,  but  not  the  whole  of  the  taxes  on  either 
roll. 

7.  That  the  amount  of  state  and  county  taxes  on  the  roll  with  the  war- 
rant attached  was  $8,305.87,  and  that  on  that  without  the  warrant  at- 
tached was  $4,969.47  ;  that  on  the  3d  of  February,  1873,  there  was  paid  to 
the  county  treasurer  as  collected  upon  the  two  rolls  $1,646.39,  and  on  the 
4th  of  February,  1878,  a  further  sum  of  $1,756.33. 

8.  That  said  city  treasurer  failed  to  make  return  of  the  taxes  collected 
upon  either  of  said  rolls,  except  as  above,  by  the  1st  day  of  February, 

1873,  or  within  a  week  thereafter,  and  failed  to  make  a  statement  as  to 
the  taxes  paid  upon  said  rolls  or  either  of  them,  and  of  the  delinquent 
taxes  thereon  as  required  by  the  statute,  or  to  do  anything  else  in  relation 
thereto,  and  absconded  from  the  state. 

9.  And  that  on  the  10th  day  of  February,  1878,  the  county  treasurer, 
the  defendant  Hess,  issued  a  warrant  under  §  1029  of  Compiled  Laws  of 
1871,  for  the  sum  of  $4,872.62,  against  the  city  treasurer  and  the  sureties 
in  his  said  bond,  a  copy  of  which  warrant  is  appended  to  the  notice  of 
defence,  that  amount  being  the  balance  of  the  state  and  county  taxes  ap- 
pearing on  said  rolls  and  not  paid  as  aforesaid,  a  part  of  which  balance 
has  been  collected  and  a  part  not ;  and  upon  this  warrant  the  sheriff,  the 
defendant  Weimer,  made  a  levy  upon  the  property  in  question,  advertised 
and  sold  the  same  as  required  by  the  statute,  this  being  the  trespass  com- 
plained of. 

To  this  offer  the  counsel  for  the  plaintiff  objected  on  the  grounds :  1. 
That  the  statute  authorizing  the  county  treasurer  to  issue  such  warrant 
is  unconstitutional  and  void  ;  and  2.  If  the  court  should  hold  the  statute 
valid,  the  facts  did  not  justify  the  treasurer's  warrant,  inasmuch  as  one  of 
the  rolls  was  defective  for  the  want  of  a  supervisor's  warrant  attached 
thereto  in  compliance  with  the  statute. 

The  circuit  judge  overruled  the  first  objection,  but  sustained  the  sec- 
ond, and  the  plaintiff,  under  his  instructions,  had  judgment  against 
Weimer,  but  not  against  Hess. 

Although  the  ruling  upon  the  constitutionality  of  the  statute  was  in 
favor  of  the  plaintiff  in  error,  the  point  is  nevertheless  in  the  case  on  this 
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writ  of  error,  since  the  justification  depends  upon  the  statute,  and  must 
fall  to  the  ground  if  the  statute  is  without  validity.  The  question  has 
therefore  been  argued  at  length  by  counsel,  and  various  oonstitutional 
provision?  have  been  pointed  out  with  which  the  statute  is  supposed  to 
conflict. 

1.  It  is  said  to  violate  the  fourth  and  fifth  amendments  to  the  federal 
Constitution.  There  is  nothing  in  this  objection.  It  is  settled  beyond 
controversy  and  without  dissent  that  these  amendments  are  limitations 
upon  federal  and  not  upon  state  power.  Barron  v.  Baltimore,  7  Pet. 
243 ;  Livingston's  Lessee  v.  Morse,  lb.  .551 ;  Fox  v.  Ohio,  5  How.  482 j 
Smith  v.  Maryland,  18  How.  71 ;  Purvear  v.  Commonwealth,  5  WalL 
475 ;  Twitchell  v.  Commonwealth,  7  Wall.  821. 

2.  That  it  violates  §  26  of  art.  6  of  the  state  Constitution,  which  pro- 
hibits unreasonable  searches  and  seizures.  In  support  of  this  some  cases 
are  cited,  but  they  seem  not  to  be  in  point.  The  searches  and  seizures 
which  that  provision  of  the  constitution  had  in  view  were,  we  think,  some* 
thing  quite  different  from  an  open  and  public  levy  upon  property  after 
the  usual  method  of  execution  levies,  and  under  apparent  authority  of  law. 
Its  main  purpose  was  to  make  sacred  the  privacy  of  the  citizen's  dwelling 
and  person  against  everything  but  process  issued  upon  a  showing  of  legal 
cause  for  invading  it. 

8.  That  it  violates  §  32  of  art.  6  of  the  state  Constitution,  which  de- 
clares that  no  person  shall  be  deprived  of  his  property  without  due  pro- 
cess of  law.  This  is  the  most  serious  objection,  and  in  its  consideration  it 
will  be  necessary  to  have  in  view  the  particular  provisions  of  the  statute 
under  which  the  treasurer's  warrant  was  issued. 

Under  our  revenue  system  the  supervisors  of  townships  and  cities  make 
an  annual  assessment  of  persons  anfproperty  for  the  pEooee  of  taxation. 
The  auditor  general  apportions  the  state  taxes  among  the  counties,  and 
transmits  notice  of  the  apportionment  to  the  clerks  of  the  boards  of  super- 
visors respectively.  Comp.  L.  §  J996.  The  supervisors  determine  the 
amount  of  county  taxep,  and  apportion  state  and  ^county  taxes  among  the 
townships.  lb.  §  997.  The  clerk  of  the  board  makes  two  certificates  of  the 
amount  apportioned  to  each  township  and  ward,  one  of  which  he  delivers 
to  the  county  treasurer,  and  the  other  to  the  proper  supervisor.  lb.  §  998. 
The  supervisor  proceeds  to  levy  the  taxes  specified  in  the  certificate ;  lb.  § 
999  ;  and  on  or  before  November  15,  notifies  the  township  or  ward  treas- 
urer of  the  amount,  who  must,  on  or  before  the  25th  of  November,  give 
bond  to  the  county  treasurer  and  his  successors  in  offioe,  with  sureties, 
conditioned  that  he  shall  duly  and  faithfully  perform  the  duties  of  his  of* 
fice.  lb.  §  1000.  For  this  bond  the  county  treasurer  gives  a  receipt ;  lb. 
§  1001 ;  which  is  presented  to  the  supervisor,  who  thereupon  delivers  to 
the  township  treasurer  a  copy  of  the  assessment  roll,  with  the  taxes  all  ex- 
tended thereon,  including  not  only  the  state  and  county,  but  also  all  town- 
ship, school,  highway,  and  special  taxes,  and  with  a  warrant  attached  which 
shall  specify  particularly  the  several  amounts,  and  the  purposes  for  which 
said  taxes  are  to  be  paid  into  the  county  and  township  treasuries  respect- 
ively, lb.  §  1002.  This  warrant  is  to  be  under  the  hand,  of  the  super- 
visor, commanding  the  treasurer  to  collect  from  the  several  persons  named 
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in  the  roll  the  sums  assessed  against  them,  and  to  retain  in  his  hands  the 
amount  receivable  by  law  into  the  township  treasury  for  the  purposes 
therein  specified,  and  to  account  for  and  pay  over  to  the  county  treasurer 
the  amounts  therein  specified  for  state  and  county  purposes,  on  or  before 
the  first  day  of  February  then  next,  and  it  is  to  authorize  the  treasurer, 
in  case  any  person  named  in  the  assessment  roll  shall  neglect  or  refuse 
to  pay  his  tax,  to  levy  the  same  by  distress  and  sale  of  his  goods  and  chat- 
tels, lb.  §  1003.  The  township  treasurer  must,  "  within  one  week  after 
the  time  specified  in  his  warrant  for  paying  the  money  directed  to  be  paid 
to  the  county  treasurer,  pay  to  such  county  treasurer  the  sum  required  in 
his  warrant,  either  in  delinquent  taxes  or  in  funds  then  receivable  by  law." 
lb.  §  1018.  The  provision  under  which  the  county  treasurer  issued  the 
process  now  in  question  is  as  follows :  "  If  any  township  treasurer,  ward 
collector,  or  other  collecting  officer  shall  neglect  or  refuse  to  pay  to  the 
county  treasurer  the  sums  required  by  his  warrant,  or  to  account  for  the 
same  as  unpaid  as  required  by  law,  the  county  treasurer  shall,  within  ten 
days  after  the  time  when  such  payment  ought  to  have  been  made,  issue  a 
warrant  under  his  hand  directed  to  the  sheriff  of  the  county,  commanding 
him  to  levy  such  sum  as  shall  remain  unpaid  or  unaccounted  for,  together 
with  his  fees  for  collecting  the  same,  of  the  goods  and  chattels,  lands  and 
tenements  of  such  township  treasurer,  ward  collector,  or  other  collecting 
officer,  and  their  sureties,  and  to  pay  the  said  sums  to  such  county  treas- 
urer, and  return  such  warrant  within  forty  days  from  the  date  thereof." 
lb.  §1029. 

It  is  perhaps  not  necessary  to  notice  statutes  further,  except  to  say  that 
under  the  charter  of  the  city  of  Niles  there  are  no  ward  collectors  or  treas- 
urers, but  the  duty  of  collecting  for  the  whole  city  is  devolved  upon  the 
treasurer  of  the  city. 

The  position  taken  by  defendant  in  error  is  that  the  words  "  due  pro- 
cess of  law,"  made  use  of  in  the  section  of  the  Constitution  last  referred  to, 
imply  in  the  words  of  Judge  Bronson  "  a  prosecution  or  suit,  instituted 
ana  conducted  according  to  the  prescribed  forms  and  solemnities  for  ascer- 
taining guilt  or  determining  the  title  of  property."  Taylor  v.  Porter,  4 
Hill,  147.  In  this  case  there  has  been  no  prosecution  or  suit ;  the  county 
treasurer  has  adjudged  the  case  without  a  hearing,  and  issued  final  process 
to  seize  property  in  enforcement  of  his  conclusion.  Such  summary  pro- 
cess, it  is  said,  which  gives  the  party  whose  property  is  seized  no  opportu- 
nity to  contest  the  claim  set  up  against  him,  cannot  be  due  process  of  law. 

There  is  nothing  in  these  words,  hdwever,  necessarily  implying  that  due 
process  of  law  must  be  judicial  process.  Much  of  the  process  by  means  of 
which  the  government  is  carried  on  and  the  order  of  society  maintained  is 
purely  executive  or  administrative.  Temporary  deprivations  of  liberty  or 
property  must  often  take  place  through  the  action  of  ministerial  or  execu 
tive  officers  or  functionaries,  or  even  of  private  parties,  when  it  has  never 
been  supposed  that  the  common  law  would  afford  redress.  One  in  whose 
presence  a  felony  is  committed  is  in  duty  bound  to  restrain  the  offender  of 
his  liberty  without  waiting  for  the  issue  of  a  magistrate's  warrant ;  4  Bl. 
Com.  294-8 ;  and  the  traveller  who  finds  the  public  wayfounderons  crosses 
the  adjacent  field  without  fear  of  legal  consequences.  Molmes  v.  Seeley,  19 
Wend  507 ;  OampbtU  v.  Mace,  7  Cush.  408.    Oar  laws  for  the  exercise  of 
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the  right  of  eminent  domain  protect  parties  in  going  upon  private  grounds 
for  the  preliminary  examinations  and  surreys.  It  may  be  said  that  in 
none  of  these  cases  is  the  deprivation  final  or  permanent,  but  that  is  im- 
material. The  Constitution  is  as  clearly  violated  when  the  citizen  is  un- 
lawfully deprived  of  his  liberty  or  property  for  a  single  hour  as  when  it  is 
taken  away  altogether.  Estrays  were  at  the  common  law  taken  up  and 
disposed  of  without  judicial  proceedings ;  1  Bl.  Com.  297 ;  and  our  statutes 
have  always  made  provisions  under  which,  if  they  were  complied  with, 
the  owner  of  stray  beasts  might  be  deprived  of  his  ownership  by  ex  parte 
proceedings  not  of  a  judicial  character.  Where  an  individual  creates 
with  his  property  a  public  or  private  nuisance,  the  common  law  permits 
the  citizen  who  suffers  from  it  to  become  "  his  own  avenger,  or  to  minister 
redress  to  himself ;  "  3  Bl.  Com.  5-6 ;  and  he  may  even  destroy  the  prop- 
erty if  necessary  to  the  removal  of  the  nuisance.  Rung  v.  iShonbergery 
2  Watts,  23  ;  Inhabitants  of  Arundel  v.  McCulloch,  10  Mass.  70 ;  Wet- 
more  v.  Tracy^  14  Wend.  13.  The  destruction  by  the  act  of  the  party  is 
as  lawful  as  if  it  had  been  preceded  by  a  judgment  of  a  competent  court ; 
the  only  difference  being  that  the  party,  when  called  upon  to  justify  the 
act,  must  in  the  one  case  prove  the  facts  warranting  it,  while  in  the  other 
he  would  be  protected  by  the  judgment.  No  one  probably  would  dispute 
the  levy  of  distress  by  a  private  individual  for  rent  due  him,  being  due 
process  of  law  in  the  cases  in  which  the  law  permits  it.  8  Bl.  Com.  6. 
It  is  true  that  the  party  whose  property  has  been  distrained  may  contest 
the  proceedings  in  the  common  law  courte,  but  he  fails  if  they  prove  to 
have  been  regular.  The  military  law  affords  abundant  illustration  on  this 
point.  The  principles  on  which  it  is  administered  have  but  little  in  com- 
mon with  those  which  control  judicial  investigations,  and  the  process  un- 
der which  men  are  restrained  of  their  liberty  under  it  is  sometimes  very 
summary  and  even  arbitrary.  But  this  law  is  just  as  much  subject  to 
the  constitutional  inhibitions  as  is  the  Code  of  Civil  Remedies.  See  Ex 
parte  Milligan,  4  Wall.  2,  But  the  proceedings  for  the  levy  and  collec- 
tion of  the  public  revenue  afford  still  better  illustration.  Almost  univer- 
sally these  are  conducted  without  judicial  forms,  and  without  the  inter- 
vention of  the  judicial  authority, — the  few  cases  in  which  statutes  have 
required  the  action  of  courts  being  exceptional.  Where  such  action  is  not 
required,  the  proceedings  are  regarded  as  purely  administrative,  and  any 
hearing  allowed  to  parties  in  their  progress  has  not  been  in  the  nature  of 
a  trial,  but  as  a  means  of  enlightening  the  revenue  officers  upon  the  facts 
which  should  govern  their  action.  This  has  been  so  from  time  immemo- 
rial, and  it  has  never  been  supposed  that  the  tax  payer  had  a  constitu- 
tional right  to  resist  the  tax  because  he  had  not  had  judgment  against  him 
on  a  judicial  hearing  to  fix  its  amount. 

There  are,  unquestionably,  cases  in  which  expressions  have  been  used 
implying  the  necessity  for  a  common  law  trial  before,  in  any  instance,*a 
man  can  be  deprived  of  his  property ;  but  they  will  be  found,  on  inves- 
tigation, to  be  cases  calling  for  no  such  sweeping  statement.  If  any  court 
has  ever  decided  that  judicial  proceedings  are  of  constitutional  necessity 
in  appropriating  property  under  the  power  of  taxation,  the  case  has  not 
been  Drought  to  our  attention  and  has  been  overlooked  in  our  investiga- 
tions.   This  would  be  most  extraordinary  if  the  necessity  existed,  for  tax 
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systems  similar  to  our  own*  have  prevailed  ever  since  our  government  was 
founded,  and  it  cannot  be  said  that  tax  laws  are  usually  so  popular  as  to 
disarm  every  person  of  any  legal  objections  which  he  might  suppose  avail- 
able to  relieve  him  of  their  burdens.  On  the  contrary  no  laws  are  con- 
tested more  vigorously,  and  with  none  are  people  more  critical  in  looking 
after  defects  and  infirmities.  It  may  be  safely  asserted  without  fear  of 
contradiction,  that  if  the  collection  of  the  revenue  could  only  be  made 
through  legal  proceedings,  the  true  principle  would  not  have  been  left  to 
so  late  a  discovery,  but  the  wheels  of  government  would  long  ago  have 
been  blocked  by  litigious  parties  until  an  entirely  new  system  could  be 
substituted.  And  it  need  hardly  be  said  that  any  new  system  in  which 
courts  should  be  made  the  administrators  of  the  revenue  would  necessarily 
be  so  cumbrous  and  so  subject  to  impediments  and  delays  as  to  make  a 
constitutional  provision  requiring  it  a  great  public  inconvenience. 

There  is  nothing  technical,  or,  we  think,  obscure,  in  the  requirement 
that  process  which  divests  property  shall  be  due  process  of  law.  The  Con- 
stitution makes  no  attempt  to  define  such  process,  but  assumes  that  custom 
and  law  have  already  settled  what  it  is.  Even  in  judicial  proceedings  we 
do  not  ascertain  from  the  Constitution  what  is  lawful  process,  but  we  test 
the  action  of  courts  by  principles  which  were  before  the  Constitution,  and 
the  benefit  of  which  we  assume  that  the  Constitution  was  intended  to  per- 
petuate. If  there  existed  before  that  instrument  was  adopted  well  known 
administrative  proceedings,  which,  having  their  origin  in  a  legislative  con- 
viction of  their  necessity,  had  been  sanctioned  by  long  and  general  accept- 
ance, we  are  no  more  at  liberty  to  infer  an  intent  in  the  people  to  prohibit 
them  by  implication  from  any  general  language,  than  we  should  be  to 
infer  an  intent  to  abridge  the  judicial  authority  by  the  use  of  similar 
words.  The  truth  is,  the  bills  of  rights  in  the  American  Constitution 
have  not  been  drafted  for  the  introduction  of  new  law,  but  to  secure  old 
principles  against  abrogation  or  violation.  They  are  conservatory  instru- 
ments rather  than  reformatory ;  and  they  assume  that  the  existing  princi- 
ples of  the  common  law  are  ample  for  the  protection  of  individual  rights 
when  once  incorporated  in  the  fundamental  law,  and  thus  secured  against 
violation. 

We  are,  therefore,  of  necessity  driven  to  an  examination  of  the  previous 
condition  of  things  if  we  would  understand  the  meaning  of  due  process  of 
law,  as  the  Constitution  employs  the  term.  Nothing  previously  in  use,  re- 
garded as  necessary  in  government  and  sanctioned  by  usage,  can  be  looked 
upon  as  condemned  by  it.  Administrative  process  of  the  customary  sort 
is  as  much  due  process  of  law  as  judicial  process.  We  should  meet  a  great 
many  unexpected  and  very  serious  embarrassments  in  government  if  this 
were  otherwise.  The  words,  it  has  very  justly  been  said,  "  were  intended 
to  secure  the  individual  from  the  arbitrary  exercise  of  the  powers  of  gov- 
ernment unrestrained  by  the  established  principles  of  private  rights  and 
distributive  justice."  Per  Johnson,  J.,  in  Bank  of  Columbia  v.  Okely>  4 
Wheat.  235.  It  has  been  said  with  special  reference  to  process  for  the 
collection  of  taxes,  that  "  any  legal  process  which  was  originally  founded  in 
necessity,  has  been  consecrated  by  time  and  approved  and  acquiesced  in  by 
universal  consent,  must  be  considered  an  exception  to  the  right  of  trial  by 
jury,  and  is  embraced  in  the  alternative  'law  of  the  land.'"    State  v« 
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Allen,  2  McCord,  56.  In  High  v.  Shoemaker*,  22  Cal.  363,  the  same  doo- 
trine  was  held  in  a  tfevenue  case.  In  Rockwell  v.  Nearing,  35  N.  Y.  808, 
which  is  quoted  for  defendant  in  error  as  sustaining  his  position,  the  oppo- 
site view  is  very  distinctly  taken.  "  There  are,"  says  Porter,  J.,  "  many 
examples  of  summary  proceedings  which  were  recognized  as  due  process 
of  law  at  the  date  of  the  Constitution,  and  to  these  the  prohibition  has  no 
application"  Yet  the  same  judge  in  a  previous  portion  of  his  opinion 
had  quoted  with  approval  the  general  language  of  the  other  cases,  which 
might  be  understood  as  implying  the  necessity  of  a  judicial  hearing  to  due 
process  of  law ;  and  the  case  is  an  illustration  of  the  danger  of  deducing 
general  principles  to  govern  one  class  of  cases  from  isolated  expressions 
made  use  of  in  deciding  another  class.  A  day  in  court  is  a  matter  of  right 
in  judicial  proceedings,  but  administrative  proceedings  rest  upon  different 
principles.  The  party  affected  by  them  may  always  test  their  validity  by 
a  suit  instituted  for  the  purpose,  and  this  is  supposed  to  give  him  ample 
protection.  To  require  that  the  action  of  the  government  in  every  in* 
stance  where  it  touches  the  right  of  the  individual  citizen  shall  be  pre- 
ceded by  a  judicial  order  or  sentence  after  a  hearing  would  be  to  give  to 
the  judiciary  a  supremacy  in  the  state,  and  seriously  to  impair  and  impede 
the  efficiency  of  executive  action. 

But  it  may  be  argued  that  the  warrant  in  question  is  not  a  necessary 
or  usual  process  under  revenue  laws.  It  cannot  be  said,  however,  that 
summary  process  to  enforce  payment  by  a  defaulting  collector  is  very  un- 
usual. The  territorial  act  of  1838  required  the  auditor  to  report  such  a 
defaulter  to  the  governor,  and  unless  he  settled  up  and  paid  all  arrear- 
ages within  thirty  days  after  the  report,  he  was  to  be  removed  from  office. 
Code  of  1833,  p.  169.  In  the  Revised  Statutes  of  1838,  p.  87,  §  12,  the  pro- 
vision was  introduced  for  the  issue  by  the  county  treasurer  of  a  warrant 
to  the  sheriff  in  the  nature  of  an  execution  against  the  collector.  This 
provision  had  been  in  force  for  twelve  years  before  the  present  Constitu- 
tion was  proposed,  and  we  are  not  informed  that  its  validity  had  ever 
been  questioned.  Similar  statutes  had  existed  in  other  states.  In  Mas- 
sachusetts and  New  York,  from  which  we  derived  the  larger  portion  of 
our  statutes,  they  had  been  in  force  for  a  period  dating  back  of  the  or- 

Enization  of  our  state  government,  and  in  neither  state  does  it  seem  to 
ve  been  disputed,  that  each  summary  process  was  "due  process  of 
law."  The  legislature  of  this  state  by  providing  for  it  in  repeated  enact- 
ments have  shown  their  conviction  of  its  necessity ;  and  the  constitutional 
convention,  though  they  made  several  express  provisions  to  insure  justice 
and  equality  in  matters  of  taxation,  passed  this  legislation  by  in  silence. 
We  think,  therefore,  that  summary  process  to  enforce  payment  by  a  de- 
linquent collector  cannot  be  held  forbidden. 

What  makes  us  pause  upon  this  statute  is  not  the  general  principle 
which  is  relied  upon,  but  some  peculiarities  in  the  statute  itself,  which 
distinguish  it  from  that  of  1888  in  a  very  marked  degree.  Under  the  stat- 
utes of  1838,  p.  85,  §  6,  the  county  treasurer  had  in  his  office  a  record  of 
the  various  collectors,  and  of  the  delivery  to  them  of  their  several  tax  war- 
ftants,  so  that  when  a  return  failed  to  be  made  he  had  record  evidence  of 
the  default  upon  which  to  issue  his  precept.  Under  the  present  statute 
the  county  treasurer  has  no  such  evidence.    He  takes  bond  from  the 


January,  1875.]  THE  AMERICAN,  LAW  TIMES  REPORTS.  45 


Vol.  H.]  Wkimi*  v.  Buybcey.  [No.  lx 

township  treasurer,  and  the'latter  subsequently  receives  the  tax  roll  from 
the  supervisor.  When  the  time  arrives  for  making  return,  if  it  fails  to  be 
made  the  county  treasurer  cannot  officially  know  whether  it  is  the  super- 
visor  who  is  in  default  in  not  delivering  the  roll  to  the  township  treasurer 
or  the  latter  in  not  collecting  and  making  return.  He  may  inquire  and 
obtain  hearsay  evidence,  but  there  is  nothing  in  the  statute  to  indicate 
that  under  any  circumstances  he  is  to  withhold  his  warrant  if  the  return 
fails  in  being  made,  even  though  he  be  informed  that  through  the  neglect 
or  blunder  of  the  supervisor  a  roll  capable  of  enforcement  has  never  come l 
to  the  township  treasurer's  hands.  He  is  then  to  assume  the  township 
treasurer  to  be  in  default,  and  proceed  to  execution  accordingly.  But 
there  can  be  no  basis  for  the  assumption  that  the  default  is  that  of  the 
treasurer  except  the  presumption  on  oehalf  of  the  supervisor  that  a  public 
officer  has  performed  his  duty,  and  it  would  be  a  curious  jumble  oi  pre- 
sumptions if  we  were  to  presume  that  one  public  officer  had  failed  in  his 
duty  because  we  could  not  presume  that  another  had.  The  question 
would  be  very  pertinent  why  the  presumption,  if  indulged  at  all,  should 
support  the  supervisor  rather  than  the  treasurer ;  and  this  inquiry  would 
be  specially  forcible  in  this  case,  where  the  township  treasurer  must  wait 
the  action  of  two  supervisors,  either  of  whom  retaining  his  tax  roll  might 
place  the  treasurer  in  apparent  default.  It  must  be  confessed  there  were 
statutes  in  some  other  states  previous  to  the  adoption  of  our  Constitution 
which  made  as  little  provision  for  the  protection  of  the  rights  of  the  treas- 
urer and  his  sureties  as  this  does ;  but  it  seems  to  me  an  anomaly  that 
execution  should  thus  issue  without  the  officer  issuing  it  having  before 
him  record  evidence  of  any  description  whatever  of  the  facts  which  show 
default,  and  where  consequently  he  must  proceed  upon  hearsay,  or  upon 
a  mere  presumption  that  another  officer  has  performed  his  duty,  when  tba 
same  presumption,  if  indulged  at  all,  should  protect  the  treasurer  himself. 
And  I  think  it  will  be  found  on  investigation  that  these  statutes  have^ 
had  their  origin  in  provisions  whereby  the  same  officer  who  issued  the  tax 
warrant  and  to  whom  it  was  to  be  returned  was  the  one  authorized  to 
issue  summary  process,  when  the  warrant  which  he  had  himself  issued  and 
of  which  he  kept  a  record  in  his  office  failed  of  being  returned,  and  that 
they  have  assumed  their  present  form  through  inadvertent  legislation* 
when  more  complex  provisions  and  a  larger  official  force  were  found  nec- 
essary in  tax  proceedings.  But  it  is  not,  perhaps,  so  important  to  deter- 
mine this  as  it  is  to  call  attention  to  this  legislation  as  being  in  its  pres- 
ent form  objectionable,  whether  capable  of  being  sustained  or  not.  It, 
would  seem  that  where  the  county  treasurer  does  not  himself  issue  the, 
tax  warrant,  the  least  that  can  be  required  is  that  he  should  have  in  his 
office  the  township  treasurer's  receipt  as  evidence  of  its  delivery  to  him. 

The  circuit  judge  held  the  statute  constitutional,  but  that  plaintiff  in 
error  was  not  justified  by  its  provisions.  If  he  was  right  in  this,  any  con- 
sideration of  the  constitutional  question  might  have  been  waived,  upon  the 
ground  that  a  legislative  act  should  not  be  declared  unconstitutional  unless 
the  point  is  presented  in  suck  form  as  to  render  its  decision  imperative 
Frees  v.  Ford,  6  N,  T.  177 ;  Hoover  *  Woody  9  In<L  287 ;  Mobile  f 
Ohio  JR.  JR.  Co.  v.  State,  29  Ala.  273.  It  is  not  imperative  so  long  as  it 
appears  that  tha  case  can  be  disposed  of  in  only  one  way  whether  the  laffi 
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is  held  valid  or  not.  But  as  the  general  principle  of  this  statute  has  al- 
ways been  deemed  important  in  tins  state,  we  nave  thought  it  proper  to 
express  our  opinion  of  its  constitutional  validity,  pausing  only  when  we 
reach  a  provision  which  seems  defective  in  its  protection  of  individual 
rights,  and  which,  whether  constitutional  or  not,  it  may  fairly  be  pre- 
sumed the  legislature  might  be  inclined  to  modify  on  their  attention 
being  called  to  it.  Waiving,  therefore,  the  question  of  the  validity  of  this 
provision,  we  proceed  to  show  why,  in  our  opinion,  the  county  treasurer's 
warrant  was  not  justified  by  its  terms. 

The  various  provisions  of  the  statute  which  lead  to  the  issue  of  the 
county  treasurer  s  warrant  have  already  been  stated  or  referred  to.  -  It 
was  necessary  in  this  case  that  the  state  and  county  taxes  should  be  prop- 
erly apportioned  to  the  city  of  Niles,  and  that  the  city  treasurer  should 
have  executed  to  the  county  treasurer  the  proper  bond.  The  supervisors 
must  subsequently  have  delivered  to  the  city  treasurer  tax  rolls  with  state, 
county,  city,  school  and  other  taxes  extended  thereon,  with  warrants  an- 
nexed giving  him  proper  legal  authority  to  collect  the  same,  and  directions 
as  to  what  disposition  he  was  to  make  of  the  several  taxes  he  should  col- 
lect. All  these  were  necessary  prerequisites,  without  which  the  city 
treasurer  could  not  be  subjected  to  this  summary  process.  Treating  the 
city  treasurer's  official  bond  to  the  county  treasurer  as  an  agreement  that 
alnmary  execution  may  issue  when  a  /efault  occurs,  its  Ss  cannot  be 
extended  so  as  to  subject  the  city  treasurer  and  his  sureties  to  this  extraor- 
dinary process  when  the  default  is  on  the  part  of  another  officer.  The 
city  treasurer  is  not  in  default  if  he  never  receives  the  tax  roll,  and  though 
he  may  be  liable  in  a  proper  form  of  action  for  any  tax  moneys  actually 
received  by  him,  it  is  clear  that  he  does  not  agree  by  his  bond  or  otherwise 
to  become  responsible  for  all  the  moneys  called  for  by  the  tax  roll  if  no 
warrant  accompanies  it  empowering  him  to  enforce  payment.  In  other 
words,  he  must  have  in  his  hands  the  statutory  means  for  collection  before 
he  can  be  in  default  for  not  collecting.  And  when  summary  process  of 
this  nature  is  issued  against  him,  it  must  show  on  its  face  all  the  facts 
which  are  necessary  to  constitute  a  default ;  for  nothing  can  be.  taken  by 
intendment  in  favor  of  a  proceeding  like  this,  which  is  in  derogation  of 
common  law  principles,  and  therefore  must  depend  for  its  validity  upon  a 
strict  conformity  to  the  statute.  As  in  the  case  of  the  process  of  all  other 
inferior  and  special  tribunals  not  proceeding  according  to  the  course  of  the 
common  law,  the  county  treasurer's  warrant  must  show  the  facts  which 
presumptively  would  make  out  a  case  in  which  he  had  jurisdiction  to  issue 
it.  Nichols  v.  Walker,  Cro.  Car.  394 ;  Bex  v.  Manning,  1  Burr.  377 ;  Rex 
v.  Mayor,  £c.  of  Liverpool,  8  lb.  2244 ;  Tracy  v.  Dakin,  7  Johns.  75 ; 
Mills  v.  Martin,  19  Johns.  83 ;  People  v.  Koeber,  7  Hill,  89 ;  Dakin  v. 
Hudson,  6  Cow.  221 ;  Bridge  v.  Ford,  6  Mass.  642 ;  Barrett  v.  Crane, 
16  Wise.  246 ;  Brewster  v.  Hyde,  7  N.  H.  211 ;  Chandler  v.  Nash,  5 
Mich.  409 ;  Piatt  v.  Steward,  10  Mich.  260  ;  Hart  v.  Newsam,  14  Mich. 
283.  In  this  case  the  county  treasurer  has  no  record  back  of  the  war- 
rant which  shows  the  default,  and  consequently  any  question  which  might 
be  made  regarding  the  support  of  the  warrant  by  such  a  record  is  not  in 
the  case.  Nor  do  we  think  there  is  any  foundation  for  the  argument 
which  is  made,  that  the  county  treasurer's  warrant  must  be  held  suffi- 
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cient  because  the  statute  furnishes  a  form  with  which  it  complies.  The 
statute  gives  no  form  ;  it  merely  says  the  warrant  shall  be  directed  to  the 
sheriff,  and  shall  command  him  to  levy  the  sum  unpaid  and  unaccounted 
for,  together  with  his  fees,  &c. ;  but  he  is  to  issue  it  only  "  if  any  town- 
ship treasurer,  ward  collector,  or  other  collecting  officer  shall  neglect  or 
refuse  to  pay  to  the  county  treasurer  the  sums  required  by  his  warrant, 
or  to  account  for  the  same  as  unpaid  as  required  by  law."  These  facts 
are  to  precede  the  issue  of  the  warrant,  and  these  or  something  equiva- 
lent must  somewhere  appear. 

'  What  does  the  county  treasurer's  precept  show  in  this  case  ?  It  begins 
with  a  recital  that  the  city  treasurer  is  in  default  "  in  the  payment  to 
the  county  treasurer  of  the  taxes  apportioned  to  said  city  of  Niles  for 
the  year  1872."  Here  is  the  statement  of  a  legal  conclusion  without  the 
recital  of  a  single  fact  to  support  it.  It  is  a  judgment  without  preliminary 
accusation  or  finding.  It  is  difficult  to  conceive  of  a  proceeding  more  de- 
fective in  the  statement  of  jurisdictional  facts.  Nothing  is  said  of  any 
tax  rolls,  nothing  of  any  tax  warrants ;  but  upon  the  naked  fact  that 
taxes  have  been  apportioned  to  the  city  of  Niles  which  have  not  been 
paid  over  to  the  county  treasurer,  the  sheriff  is  to  proceed  to  levy  and 
collect  the  same  of  the  property  of  the  city  treasurer  and  his  sureties. 
Nor  do  the  subsequent  recitals  in  the  precept  support  this  preliminary 
declaration  of  the  city  treasurer's  default.  The  subsequent  recitals  show 
these  facts  only :  that  certain  persons  became  sureties  on  the  bond  of  the 
city  treasurer  to  the  county  treasurer,  and  that  "  there  remains  now  due 
and  unaccounted  for  from  the  said  Thomas  A.  Bunbury,  as  such  city  treas- 
urer as  aforesaid,  the  sum  of  $4,872.62."  Now  the  city  treasurer  might  be 
in  default  for  this  amount  without  being  liable  to  this  process,  for  the 
taxes  unpaid  might  be  city,  school,  highway,  or  special  taxes  with  which 
the  county  treasurer  has  no  concern.  It  may  be  doubtful,  therefore,  if 
this  statement  would  show  a  default  even  if  it  were  previously  recited 
that  tax  rolls  and  warrants  were  duly  delivered  ;  but  it  is  clear  it  could 
be  of  no  service  in  the  absence  of  such  a  recital. 

It  follows  that  the  county  treasurer's  precept  was  not  fair  on  its  face ; 
that  is  to  say,  it  did  not  contain  recitals  sufficient  to  show  that  it  was 
lawfully  issued.  If  we  could  go  back  of  it  and  beyond  the  county  treas- 
urer's office  to  find  support  in  facts  not  recited,  it  could  not  be  aided.  To 
one  of  the  tax  rolls  it  was  admitted  no  tax  warrant  was  attached  and  the 
defendant's  offer  of  evidence  conceded  that  the  city  treasurer  had  paid  to 
the  county  treasurer  a  sum  in  excess  of  the  state  and  county  tax  called 
for  by  the  warrant  attached  to  the  other.  If,  therefore,  we  could  treat 
the  county  treasurer's  process  as  divisible  in  its  application  to  the  two  tax 
rolls  —  upon  which  we  express  no  opinion  —  it  would  not  aid  the  defend- 
ant in  this  case,  for  it  is  impossible  to  say  on  this  record  that  the  defi- 
ciency was  not  wholly  upon  the  roll,  to  which  no  warrant  was  attached1, 
and  which  therefore  could  not,  as  already  stated,  be  a  basis  for  this  sum- 
mary process.  There  was  no  showing  and  no  offer  to  show  that  the 
payments  to  the  county  treasurer  were  made  with  a  designation  of  the 
roll  or  rolls  upon  which  they  were  to  apply,  or  that  they  were  applied 
otherwise  than  generally  to  the  amount  apportioned  to  the  city. 

The  judgment  is  affirmed. 
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SUPREME  COURT  OF  OHIO. 

REPUGNANT  DESCRIPTIONS  OF  LAND  IN  DEED.  —  "  ROAD-BED." 

WILLIAMS  ct  aL  v.  SPARKS. 
(To  appear  in  24  Ohio  Stake.) 

Where  land  was  described  in  a  deed  of  conveyance  as  lying  north  of  a  specified  road, ' 
and  was  also  described  by  boundary  lines,  which  incluae  the  road-bea :  Held,  that 
the  repugnancy  between  the  two  descriptions  is  not  irreconcilable,  and  that  the  road- 
bed is  included  in  the  conveyance. 

This  was  an  action  to  foreclose  a  mortgage  given  for  the  purchase 
money  of  land.  The  defence  set  np  was  that  the  vendor,  by  his  deed  con- 
veying the  land  to  the  defendant,  covenanted  that  the  tract  conveyed 
contained  forty  acres,  whereas  it  contained  only  thirty-seven  and  one  half 
acres,  and  that  the  consideration,  to  the  extent  of  the  two  and  one  half 
acres,  had  failed.  The  deed  describes  the  land  as  "  lying  north  of  a  road,'9 
which  is  named,  and  also  describes  it  by  metes  and  bounds,  calling  for  ob- 
jects along  the  lines,  and  calling  for  the  south  line  of  the  road  as  its  boun- 
dary, and  concludes  the  description  with  the  words  "  containing  forty  acres." 
The  land  lying  north  of  the  road,  and  included  within  the  boundary  lines, 
is  only  thirty-seven  and  one  half  acres ;  but  if  the  road  is  included,  there 
is  the  full  complement  of  forty  acres.  The  cause  was  submitted  to  the 
court  upon  the  deed  and  mortgage,  the  description  of  the  land  in  both  be- 
ing the  same ;  and  the  court  gave  the  mortgagee  a  judgment  for  the  full 
amount  of  the  purchase  money.  To  reverse  this  judgment,  leave  is  now 
asked  to  file  a  petition  in  error  here. 

Welch,  J In  our  judgment  the  real  question  presented  is,  whether 

the  deed  conveys  only  the  land  lving  north  of  the  road,  or  whether  it  in- 
cludes also  the  road-bed.  If  it  includes  the  road-bed,  there  seems  to  be 
no  deficit  in  quantity ;  and  therefore  it  is  immaterial  whether  the  words  of 
quantity  are  to  be  regarded  as  a  covenant  or  not,  because  if  they  are  to  be 
regarded  as  a  covenant,  it  is  enough  to  say  that  the  covenant  has  not  been 
broken.  We  think  the  land  conveyed  includes  the  road-bed.  There  are 
two  apparently  repugnant  descriptions  of  the  land,  but  their  repugnancy 
is  only  apparent,  or  at  least  not  absolute  or  irreconcilable.  The  land  is 
described  as  lying  north  of  the  road,  and  also  as  being  bounded  on  the 
south  by  the  south  line  of  the  road.  It  seems  to  us  that  these  two  descrip- 
tions are  reasonably  reconcilable,  on  the  theory  that,  taken  together,  they 
describe  the  land  as  lying  north  of  the  south  line  of  the  road,  or  as  lying 
(mainly)  north  of,  but  including  the  road.  In  other  words,  we  think  that 
the  description  by  metes  and  bounds  must  prevail,  in  so  far  as  the  two  de- 
scriptions seem  to  clash.  It  may  be  observed,  also,  that  the  description 
by  metes  and  bounds  is  strengthened  by  the  fact  that  these  boundaries 
contain  the  quantity  of  land  called  for ;  whereas  there  is  a  deficit  if  the 
north  line  of  the  road  be  regarded  as  the  southern  boundary  of  the  land. 

Leave  refused. 
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SUPREME  COURT  OF  NEW  HAMPSHIRE. 

THE  LAW  OF  DEFENCE. 

ALDRICH  v.  WRIGHT. 

(To  appear  in  53  N.  H.) 

The  "natural,  essential,  and  inherent"  right  of  "protecting  property,"  declared  in 
article  2  of  the  Bill  of  Rights,  is  the  right  to  do  whatever,  nnder  the  circumstances  of 
each  case,  apparently  is  reasonably  necessary  to  be  done  in  defence. 

The  statute  (Gen.  Stat.  ch.  251,  sec.  2)  prohibiting  the  destruction  of  certain  fur-bear- 
ing animals  between  May  1  and  October  15,  is  not  applicable  to  cases  in  which  such  de- 
struction is  an  exercise  of  the  constitutional  right  of  protecting  property. 

The  killing  of  wild  vermin  in  defence  of  property  may  be  apparently  reasonably  neces- 
sary in  apparent  danger  not  actual.  Such  a  case  is  not  governed  by  the  tests  of  im- 
minent danger  and  of  the  duty  of  retreating  to  the  wall,  applied  in  cases  of  homicidal 
defence. 

Debt,  by  Arthur  R.  Aldrich  against  Wells  Wright,  to  recover  the  pen- 
alties prescribed  by  sec.  2,  chap.  251,  General  Statutes,  for  killing  minks. 
The  defendant  admitted  the  killing  of  four  minks,  but  alleged,  in  justifi- 
cation, that  the  animals  were  at  the  time  pursuing  his  geese. 

The  only  evidence  in  the  case  was  the  testimony  of  George  W.  Blood, 
who,  in  common  with  the  defendant,  owned  a  small  goose-pond.  The 
dividing  line  between  the  premises  of  the  witness  and  the  defendant  was 
the  brook  running  into  this  pond  ;  and  the  houses  occupied  by  the  witness 
and  the  defendant  were  on  the  opposite  sides  of  the  brook  and  but  a  few 
rods  distant  therefrom.  The  witness  testified  as  follows :  "  I  stood  in  my 
dooryard ;  heard  the  geese  cackling ;  I  came  out  on  to  a  little  knoll ;  I 
saw  the  four  minks  swimming  towards  the  geese;  some. of  the  geese  had 
then  got  on  to  the  shore  of  the  pond  and  some  of  them  were  in  the  water ; 
the  minks  were  from  one  to  three  rods  distant  from  the  geese ;  some  of 
the  geese  within  a  rod  of  the  minks,  who  were  one  old  mink  and  three 
young  ones,  but  all  about  the  same  size.  As  soon  as  the  minks  saw  me 
they  stopped  pursuing  the  geese,  and  ran  out  upon  a  little  island  and  there 
stopped.  At  the  same  time  that  I  came  out  the  defendant  also  came  out 
with  his  gun  ;  he  came  out  near  the  end  of  a  causeway  that  is  laid  across 
the  lower  end  of  the  pond,  and  fired  at  the  minks  on  the  island,  killing 
them  all  at  one  shot ;  the  minks  were  all  on  the  island  when  he  fired  ;  the 
defendant  carried  the  minks  off  to  his  house ;  the  geese  were  six  old  ones, 
and  eight  young  ones  about  half  grown ;  geese  had  run  in  the  pond  two 
or  three  summers  ;  never  knew  of  any  mink  chasing  any  geese  there  be- 
fore or  since ;  don't  know  whether  minks  are  accustomed  to  kill  geese  or 
not." 

A  verdict  was  taken  for  the  plaintiff  by  consent,  subject  to  the  defend- 
ant's exception  to  a  pro  forma  ruling  that  the  defendant  would  not  be 
justified  in  killing  the  minks  if  the  geese  were  not  in  imminent  danger, 
and  could  have  been  protected  either  by  driving  away  the  geese,  or  fright- 
ening or  driving  off  the  minks. 

Ray,  Drew  f  Heywood,  for  the  defendant. 

VOL,  n.  4 
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Q-.  A.  Bingham  $  Aldrich,  for  the  plaintiff. 

Doe,  J.1  "  All  men  have  certain  natural,  essential,  and  inherent  rights ; 
among  which  are  the  enjoying  and  defending  life  and  liberty,  acquiring, 
possessing,  and  protecting  property."  Bill  of  Rights,  art.  2.  In  this  dec- 
laration of  the  right  of  defending  life  and  liberty,  and  protecting  property, 
the  Bill  of  Rights,  more  properly  called  the  declaration  of  rights,  professes 
to  set  forth  a  mere  recognition  of  a  natural  right.  The  right  thus  recog- 
nized is  maintained  by  the  elementary  principles  of  the  common  law,  which 
are,  in  general,  adopted  by  the  ninetieth  article  of  the  Constitution,  sub- 
ject to  legislative  alteration  and  repeal :  as  a  fundamental  and  essential 
right,  the  defence  of  life,  liberty,  and  property  is  here  put,  by  a  special 
guaranty,  above  the  altering  and  repealing  power  of  the  legislature. 

The  statute  on  which  this  suit  is  brought  provides  that  "  No  person 
shall  in  any  way  destroy,  between  the  first  day  of  May  and  the  fifteenth 
day  of  October  of  each  year,  any  mink,  beaver,  sable,  otter,  fisher,  or 
muskrat,  under  penalty  of  $10  for  each  animal  so  destroyed."  Gen.  Stat, 
ch.  251,  sec.  2.  The  plaintiff's  construction  of  this  statute,  presented  in 
the  pro  forma  ruling,  admits  the  defendant's  right  of  defending  his  geese, 
notwithstanding  there  is  no  clause  in  the  statute  expressly  excepting  and 
saving  the  right.  As  the  legislature  could  not  abolish  the  right,  they  are 
not  presumed  to  have  attempted  an  impossibility,  or  to  have  intended  to 
pass  a  void  act ;  and  the  statute  is  held  valid  by  giving  it  a  construction 
compatible  with  the  Constitution,  making  it  applicable  only  to  those  cases 
to  which  it  can  be  constitutionally  applied.  Between  May  1  and  October 
15,  the  defendant  could  not  lawfully  kill  these  minks  for  their  fur,  or  in 
sport  or  wantonness,  or  for  any  past  pursuit  or  disturbance  of  his  property, 
however  vexatious,  or  for  any  other  mischief  committed,  however  serious ; 
but  he  could  lawfully  protect  his  property  against  them  between  May  1 
and  October  15,  as  well  as  at  any  other  time.  If  they  had  consumed  his 
entire  stock  of  poultry,  he  could  not  have  justified  his  shot  for  obtaining 
their  skins  as  the  only  available  redress  for  their  depredations  ;  but,  while 
one  of  his  birds  remained,  he  could  lawfully  defend  it.  He  could  have  no 
indemnity  for  the  past ;  but  he  was  entitled  to  security  for  the  future. 
Much  as  the  statute  had  abridged  his  rights  of  hunting  and  reprisal,  it 
had  put  him  under  no  obligation  to  suffer  the  minks  to  eat,  injure,  or 
annoy  his  domestic  fowls.  His  natural,  common  law,  and  constitutional 
right  of  defence  existed  in  full  force  and  vigor,  not  repealed,  nor  in  the 
slightest  degree  impaired  or  modified  by  the  statute.  He  could  exercise 
that  right  as  fully  and  freely  as  if  the  statute  had  not  been  enacted.  What 
was  that  right  ?     This  is  the  only  question  in  the  case. 

Higher  and  earlier  in  its  origin  than  the  Constitution  or  the  common 
law,  not  superseded  by  those  temporal  and  finite  systems,  but  sustained 
and  enforced  by  their  declaration  and  sanction  of  the  highest,  primary, 
eternal,  and  infinite  law  of  nature,  —  3  Bl.  Com.  4  ;  1  Hale  P.  C.  (Am. 
ed.  of  1847)  479,  note  l,2  —  the  right  of  defence  cannot  be  prescribed 
within  the  limits  of  a  narrow  technical  rule.  It  is  an  original  and  com- 
prehensive prerogative,  necessarily  ascertained  and  defined  by  natural 
reason.    It  is  not  established  by  any  fallible  authority,  nor  measured  by 

^  i  JaLdd,  J.,  having  been  of  counsel,  did  not       *  And  see  Horrigan  &  Thompson  Cases  on 
sit.  Self-Defence,  87 1 .  —  Rbpobtbb. 
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any  precedent,  nor  restricted  by  any  arbitrary  dogma.  Long  upheld  by 
the  common  law,  it  has,  under  the  administration  of  that  law,  theoret- 
ically been  what  it  was  before  ;  and  now,  reinforced  by  a  constitutional 
guaranty,  it  is  what  it  has  always  been.  The  authorities  of  the  common 
law  show  what  it  has  been  held  to  be  by  men  whose  opinions  are  entitled 
to  great  consideration.  If  any  discrepancy  should  be  found  in  the  defini- 
tions of  it  given  by  common  law  precedent  and  by  natural  reason,  the  lat- 
ter must  prevail,  because  the  right  is  explicitly  asserted  in  the  Bill  of  Rights 
as  a  natural  right,  and  not  as  one  defined,  by  common  law  authorities. 
But,  between  the  natural  right  and  its  common  law  definition  rightly  un- 
derstood, there  is  no  variance  that  concerns  the  present  inquiry.  In  the 
general  terms  of  its  common  law  definition,  the  right  of  defence  is  the 
right  to  do  whatever  apparently  is  reasonably  necessary  to  be  done  in  de- 
fence. And  the  verdict  in  this  case,  taken  by  consent  upon  the  doctrine 
asserted  by  the  plaintiff,  subject  to  exception,  must  be  set  aside,  because 
that  doctrine  conflicts,  in  three  particulars,  with  the  right  of  defence.1 

I.  The  first  error  is  limiting  the  right  of  defence  by  the  bounds  of  real' 
instead  of  apparent  danger. 

If  A  aims  a  pistol  at  B  with  threats  which  induce  B  to  reasonably  ap- 
prehend that  the  pistol  is  loaded,  and  that  A  intends  to  shoot  him,  B  may 
disarm  A  at  once,  although  it  turns  out  that  the  pistol  is  not  loaded,  and 
that  A  intends  only  a  harmless  jest.  A  is  estopped  to  deny  that  the  fact 
is  what  his  conduct  induces  B  reasonably  to  believe  and  reasonably  to  act 
upon.  B  is  not  obliged  to  wait  for"  the  question  of  actual  danger  to  be 
solved  by  an  experiment  which  seems  likely  to  destroy  his  right  of  de- 
fence. And  if,  in  the  use  of  reasonably  necessary  means  to  avoid  the  ap- 
parent danger,  he  kills  A,  one  ground  on  which  nis  innocence  may  rest  is, 
the  reason  of  the  doctrine  of  estoppel.  By  putting  him  in  apparent  peril, 
A  invites  him  to  defend  himself ;  and  A  cannot  put  him  in  actual  peril  of 
capital  punishment  by  inducing  him  to  accept  the  invitation. 

In  this  case  the  question  is,  not  of  the  real  danger  merely,  but  also  of 
the  danger,  on  reasonable  grounds,  realty  believed  by  the  defendant  to 
'  exist.  He  might  have  entertained,  and  had  good  cause  to  entertain, 
erroneous  ideas  of  the  character  of  the  minks.  Their  pursuit  of  the  geese, 
some  of  whom  were  young,  was  a  seeming  threat,  and  an  overt  act  calcu- 
lated to  excite  a  suspicion  of  'hostile  designs,  and  ability  to  execute  them. 
The  evidence  against  them  tended  to  show  what,  in  a  human  creature, 
would  be  the  ordinary  symptoms  of  a  felonious  spirit,  regardless  of  social 
duty  and  fatally  bent  on  mischief.  And  if  they  never  did  and  never  could, 
kill  a  goose  of  any  age,  their  reputation  might  be  bad ;  and  their  reputed 
character  was  one  of  the  circumstances  of  apparent  danger  or  apparent 
safety.  A  person  attacked  has  no  right  to  loll  his  assailant  for  the  pur- 
pose of  punishing  a  bad  or  desperate  man,  or  of  ridding  the  world  of  a 
ruffian  ;  4  Bl.  Com.  178, 184  ;  but  the  character  of  the  assailant  for  fe- 
rocity or  peaceableness,  known  to  the  party  attacked,  is  circumstantial 
evidence  of  apparent  peril  or  apparent  security,  upon  which  he  may  be 
authorized  to  act.  An  attack  upon  a  dangerous  man  may  be  unjustifia- 
ble ;  but  the  dangerous  character  of  an  assailant  is  a  legitimate  reason  for1 

1  Many  American  cases  on  these  points  are  Self-Defence,  published  since  this  opinion  was 
collected  in  HorriganA  Thompson  Cases  on    deliyered. — Reports*. 
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apprehending  danger,  and  employing  speedy,  energetic,  and  sure  means 
of  defence.  Harrison  v.  Harrison,  43  Vt.  417 ;  Wharton  Cr.  L.  sees. 
641,  1026,  1027.  The  numerous  authorities,1  in  other  jurisdictions,  hold- 
ing a  different  doctrine,  are  not  consistent  with  the  natural  right  of  de- 
fence declared  in  our  Bill  of  Rights. 

The  reputation  of  the  minks,  their  pursuit  of  the  geese,  and  the  alarm 
and  retreat  of  the  latter,  may  have  shown  apparent  danger,  when  the  real 
character  of  the  pursuers  may  have  created  no  actual  danger.  Mr.  Blood, 
a  near  neighbor  of  the  defendant,  did  not  know  whether  minks  are  accus- 
tomed to  kill  geese  or  not.  The  defendant  may  have  been  equally  unin- 
structed.*  And  it  was  not  his  duty  to  postpone  the  defence  of  his  prop- 
erty until,  neglecting  his  usual  occupations  and  incurring  expense,  he 
could  examine  zoological  authorities,  consult  experts,  or  take  the  opinion ' 
of  the  county  on  the  question  whether  his  "  half-grown  "  geese  were  act- 
ually endangered,  in  life  or  limb,  by  the  incursion  of  "  one  old  mink  and 
three  young  ones,"  "  all  about  the  same  size."  The  conclusion  of  the  in- 
vestigation might  be  too  late.  And  if  the  question  were  found  to  be  a 
debatable  and  doubtful  one,  it  would  not  be  his  duty  to  settle  it  by  a  trial 
at  his  own  risk.  The  plaintiff's  doctrine  destroys  the  right  of  defence 
which  exists  in  a  case  of  merely  apparent  danger. 

II.  The  plaintiff's  claim  that  the  defendant  is  liable  if  the  geese  were 
not  in  imminent  danger,  taken  in  the  sense  for  which  the  plaintiff  con- 
tends, and  the  sense  in  which  both  parties,  at  the  trial,  probably  under- 
stood it,  cannot  be  sustained. 

The  term  "  imminent "  does  not  describe  the  proximity  of  the  danger 
by  any  rule  of  mechanical  measurement ;  and  in  its  broad  and  popular 
signification,  admitting  a  large  degree  of  latitude  and  adaptation  to  cir- 
cumstances, it  may  be  properly  used  in  this  case.  But  it  has  been  so 
much  used  in  cases  of  defence  against  a  human  aggressor,  and,  in  that 
class  of  cases,  has,  for  peculiar  reasons,  acquired  a  legal  meaning  so 
*  special,  restricted,  and  technical,  that,  if  used  in  a  case  "like  the  present, 
it  should  be  accompanied  by  some  explanation  of  the  general  comparative 
and  relative  sense  in  which  it  is  used. 

The  reverse  case  states  that  Mr.  Blood,  in  common  with  the  defendant, 
.  owned  the  pond.  Taking  that  to  be  the  condition  of  the  title,  the  defend- 
ant's rights,  so  far  as  they  are  involved  in  this  case,  were  the  same  as  if 
he  alone  had  owned  the  pond  including  the  island.  But  supposing,  what 
the  case  undoubtedly  means,  that  the  boundary  line  between  the  lands  of 
Mr.  Blood  and  the  defendant  ran  through  the  pond,  as  well  as  through 
the  middle  of  the  brook  that  flowed  into  the  pond,  the  minks  and  geese 
may  have  been  on  premises  of  which  the  defendant  was  sole  and  absolute 
proprietor.  But  it  is  immaterial  how  that  is,  because  the  defendant  was 
evidently  in  the  actual  and  legal  use  and  occupation  of  his  own  part  of 
the  pond  in  his  own  right,  and  of  the  rest  of  it  by  the  license  of  Mr. 
Blood.  It  is  not  claimed  that  the  defendant,  as  a  trespasser,  killed  the 
minks  on  Mi*.  Blood's  land  without  his  consent.  This  is  not  trespass  qu. 
eh  brought  by  Mr.  Blood  against  the  defendant.  For  the  legal  purposes 
of  this  case,  as  between  the  defendant  and  the  minks,  the  pond  and  island 

*  Horrigan  &  Thompson  Cases  on  Self-Defence  238,  696.  — Bbportib. 
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were  the  pond  and  island  of  the  defendant ;  his  geese  were  rightfully 
there,  and  the  minks  were  there  without  right.  And  there  was  some- 
thing to  be  done  ;  for  there  was  no  duty  of  living  with  or  yielding  to  in- 
truders who  manifested  a  propensity  to  eat  their  co-tenants. 

Defensive  force,  in  its  kind,  degree,  and  promptness,  is  measured  by 
the  consequence  of  using  it  and  the  consequence  of  not  using  it :  it  should 
be  proportioned  to  the  apparent  danger,  viewed  in  the  light  of  those  con- 
sequences contrasted  with  each  other.  When  force,  "purely  defensive  at 
first,  increases  and  becomes  more  than  is  reasonably  necessary  for  de- 
fence, the  excess  is  aggressive  and  not  defensive.  When  resistance  starts 
beyond  the  reasonable  necessity  of  the  case,  it  may  be  divisible  into  two 
parts  :  so  far  as  it  is  reasonably  necessary,  it  is  resistance ;  so  far' as  it  is 
not  reasonably  necessary,  it  is  aggression.  But  this  is  to  be  understood 
in  the  liberal  sense  of  the  law.  When  it  is  reasonably  necessary  for  A 
to  shoot  B,  who  is  about  to  shoot  him,  A's  shot  is,  in  form,  aggressive  ; 
but  in  substance  and  contemplation  of  law,  it  is  defensive.  In  the  pres- 
ent case,  the  defendant's  act  was  defensive,  if  apparently  it  was  reasona- 
bly necessary  in  quality,  quantity,  and  time  for  the  protection  of  his 
geese  ;  and  it  was  not  defensive,  if  apparently  and  really  it  was  not  rea- 
sonably necessary. 

To  justify  the  defensive  destruction  of  human  life,  the  danger  must  be, 
not  problematical  and  remote,  but  evident  and  immediate.  If  a  man, 
after  pursuing  the  defendant  as  the  minks  pursued  his  geese,  had  re* 
treated  to  the  island,  with  no  means  of  doing  harm  while  he  remained 
there,  and  there  had  been  no  reasonable  ground  to  believe  he  would  make 
an  immediate  attack,  the  time  would  not  have  been  a  reasonably  neces- 
sary one  for  shooting  him.  The  defendant  would  not  have  been  in  immi- 
nent danger,  in  the  technical  sense  of  the  authorities,  which  hold  that  a 
man's  life  is  never  in  imminent  danger  of  a  human  assault  so  long  as  he 
can  safely  run  away.  But  imminent  danger  is  relative,  and  not  absolute, 
and  is  measured  more  by  the  nature  of  consequences  than  by  the  lapse  of 
time.  It  is  not  a  condition  of  things  in  which  the  party,  whose  person  or 
property  is  imperilled,  is  allowed  to  anticipate  and  prevent  the  impend- 
ing mischief  by  making  a  deadly  defence  only  a  precise  and  invariable 
number  of  seconds,  minutes,  hours,  or  days  before  the  mischief  would 
happen  without  such  defence.  The  law  does  not  fix  the  distance  of  time 
between  the  justifiable  defence  and  the  mischief,  for  all  cases,  by  the  clock 
or  the  calendar.  The  chronological  part  of  the  doctrine  of  defence,  like 
the  rest  of  it,  is  a  matter  of  reasonableness  ;  and  reasonableness  depends 
upon  circumstances. 

In  defence,  it  may  be  reasonable  that  a  man  should  strike  quicker  for 
human  life  than  for  property ;  that  he  should  strike  quicker  at  an  habit- 
ual fighter,  professional  robber,  or  notorious  assassin,  from  whom  there 
would  be  reason  to  expect  sudden  or  extreme  violence,  than  at  a  man 

Ereviously  inoffensive,  from  whom  there  would  be  little  reason  to  appre- 
end  a  serious  attack  ;  that  he  should  strike  quicker  at  a  strong '  man 
than  at  a  weak  one  ;  that  he  should  shoot  a  dog  quicker  than  he  should 
shoot  a  man  ;  and  that  he  should  shoot  mischievous  wild  animals,  which 
are  the  absolute  property  of  nobody,  quicker  than  he  should  shoot  a  val- 
uable domestic  animal,  the  property  of  his  neighbor.    The  consequences  of 
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shooting,  compared  with  the  consequences  of  not  shooting,  are  material 
to  be  considered  on  the  question  when  he  should  shoot,  as  well  as  on  the 
question  whether  shooting  is  a  defence  of  a  reasonably  necessary  kind. 

Imminence  of  danger,  in  this  broad  and  relative  sense,  creating  a  rea- 
sonable necessity,  was  the  test  of  the  defendant's  right.  But  this  test, 
by  its  frequent  application  to  the  defensive  right  of  destroying  human 
life,  is  so  liable  to  be*  misunderstood,  when  applied  to  the  defensive  right 
of  destroying  mischievous  wild  animals,  that  some  explanation  of  it  is 
necessary  in  a  trial  of  this  case.  It  is  probable  that  the  parties  under- 
stood that,  by  the  doctrine  of  imminent  danger,  the  defendant  was  liable 
unless  the  geese  would,  in  a  few  moments,  have  been  killed  by  the  minks 
but  for  the  defendant's  shot.  The  doctrine,  asserted  in  that  form,  would 
be  erroneous.  It  was  for  the  jury  to  say,  considering  the  defendant's 
valuable  property  in  the  geese,  the  absence  of  absolute  property  in  the 
minks,  their  character,  whether  harmless  or  dangerous,  the  probability  of 
their  renewing  their  pursuit  if  he  had  gone  about  his  usual  business  and 
left  the  geese  to  their  fate,  the  sufficiency  and  practicability  of  other 
kinds  of  defence,  —  considering  all  the  material  elements  of  the  question, 
it  was  for  the  jury  to  say  whether  the  danger  was  so  imminent  as  to 
make  the  defendant's  shot  reasonably  necessary  in  point  of  time.  If  but 
for  the  shot,  some  of  the  geese,  continuing  to  resort  as  usual  to  the  pond, 
apparently  would  have  been  killed  by  these  minks  within  a  period  quite 
indefinite,  and  if  other  precautionary  measures  of  a  reasonable  kind,  as 
pleasured  by  consequences,  would  have  been  ineffectual,  the  danger  was 
imminent  enough  to  justify  the  destruction  of  the  minks  for  the  protec- 
tion of  property. 

The  right  of  defence  is  the  right  to  do  whatever  apparently  is  reasona- 
bly necessary  to  be  done  in  defence  under  the  circumstances  of  the  case. 
The  English  practice  of  the  judge  advising  the  jury  on  the  facts  and 
weight  of  the  evidence — State  v.  Pike,  49  N.  H.  416,  417,  436  ;  State  v. 
ffodge,  50  N.  H.  520 ;  Greenwood's  case,  cited  in  White  v.  Wilson,  13 
Ves.  89 ;  1  Hale  P.  C.  570 ;  Bradford  v.  S.  0.  B.  Co.  7  Rich.  201 ; 
Matthews  v.  Beach,  5  Sandf.  256,  266  —  and  drawing,  from  circumstances 
stated  in  special  verdicts,  conclusions  which  have  often  been  matters  of 
fact  —  1  Hale  P.  C.  478 ;  Cook's  case,  Cro.  Car.  537  ;  East  P.  C.  ch.  5, 
sec.  47 ;  1  Bishop  Cr.  L.  sec.  847,  5th  ed.  —  and  the  general  tendency  of 
English  courts  to  encroach  upon  the  province  of  the  jury,  have  carried 
into  the  reports  many  opinions  of  what  is  and  what  is  not  reasonably 
necessary,  which  are  opinions  of  fact  and  not  of  law ;  and  authors  of  legal 
treatises  have  naturally  followed  the  judicial  precedent,  and  expressed 
opinions  of  a  like  character.  Nearly  if  not  quite  all  the  doubt,  obscurity, 
and  conflict  supposed  to  exist  in  the  common  law  of  defence,  exist  not  in 
the  law,  but  in  these  opinions  of  fact  mistaken  for  opinions  of  law*  When 
it  is  held  that  evidence  tending  to  show  a  certain  kind,  degree,  and  immi- 
nence of  danger  did  or  did  not  justify  a  certain  kind,  degree,  and  celerity 
of  violence  in  warding  off  the  danger,  the  decision  is  a  comparison  of  the 
probable  consequences  of  using  the  violence,  with  the  probable  conse- 
quences of  not  using  it ;  and  an  inference  of  fact  drawn  from  the  com- 
parison, that  the  violence  was  or  was  not  commensurate  with  the  danger, 
and,  consequently,  that  the  violence  was  ox  was  not  reasonably  nec- 
essary. 


ftbniaxy,  1675.]  f  HE  AMERICAN  LAW  TIMES  REPORTS.  55 

Vol.  II.]  .   •  Au>BiOH  v.  W&I0BT.  [No.  S. 

On  the  subject  of  defending  a  man's  property,  in  his  absence,  by 
spring-guns,  man-traps,  or  other  engines  calculated  to  destroy  human  life 
or  inflict  grievous  bodily  harm,  the  English  courts  turned  a  question  of 
fact  into  a  question  of  law,  and  were  not  successful  in  their  efforts  to  pre- 
scribe adequate  rules  for  determining  the  reasonable  necessity  of  such  en- 
gines under  the  varying  circumstances  of  different  cases.  Deane  v.  Clay- 
ton, 7  Taunt.  489 ;  Hott  v.  Wilkes,  3  B.  &  Aid.  304 ;  Bird  v.  Holbrook, 
4  Bing.  628 ;  Jordin  v.  Crump,  8  M.  &  W.  782  ;  Wootton  v.  Dawkins,  2 
Com.  B.  (N.  S.)  412  ;  Loomis  v.  Terry,  17  Wend.  496 ;  Johnson  v.  Pat- 
terson, 14  Conn.  1 ;  State  v.  Moore,  31  Conn.  479 ;  Gray  v.  Combs,  7  J. 
J.  Marsh.  478,  483 ;  Sidney  Smith  on  Spring-guns  (Phila.  ed.  of  his 
Essays,  1848),  pp.  150,  227 ;  10  Campbell's  Lives  of  the  Chancellors,  63. 
This  error  of  the  courts  was  partially  corrected  by  acts  of  parliament  — 
7  &  8  Geo.  4,  c.  18,  sees.  1,  2,  3,  4 ;  24  &  25  Vict.  c.  100,  sec.  31  — 
making  it  a  misdemeanor  to  set  such  engines  except  in  a  dwelling-house, 
for  the  protection  thereof  in  the  night,  and  excepting  such  gin  or  trap  as 
may  have  been  or  may  be  usually  set  with  the  intent  of  destroying  ver- 
min. If  the  courts  had  refrained  from  the  invasion  of  the  province  of  the 
jury,  it  would  not  have  been  necessary  for  the  legislature  to  make  this 
imperfect  restoration  of  the  common  law,  or  to  provide  penalties  for  its 
violation.  If  the  reasonable  necessity  of  employing  defensive  machinery 
of  all  kinds  had  been  left  to  the  jury,  as  such  a  question  of  fact  should 
have  been,  much  judicial  and  legislative  trouble  would  have  been  avoided, 
and  the  general  principles  of  the  common  law  would  have  been  sufficient. 
The  evil  effects  of  holding  fact  to  be  law,  practically  demonstrated  in  this 
branch  of  the  doctrine  of  defence,  should  operate  as  a  warning  against 
similar  mistakes. 

It  is  reasonable  that  the  kind  and  amount  of  defensive  force  should  be 
measurably  proportioned  to  the  kind  and  amount  of  danger,  to  the  ap- 
parent consequences  of  using  the  force,  and  the  apparent  consequences  of 
not  using  it.  The  probable  consequences  on  both  sides  are  to  be  con- 
sidered and  compared.  There  is  a  great  difference  between  an  attack 
made  upon  A  tiy  B,  and  an  attack  made  upon  him  by  B's  dog.  On  A's 
side,  the  consequences  of  his  being  killed  by  B,  and  the  consequences  of 
his  being  killed  by  B's  dog,  may  not  be  materially  different.  But  on  the 
other  side,  the  consequences  of  his  defending  himself  by  killing  B,  and 
the  consequences  of  his  defending  himself  by  killing  B's  dog,  regarded 
from  a  human  point  of  view,  which  is  the  one  adopted  by  human  law,  are 
very,  different.  The  difference  in  the  common  law  values  of  the  lives  de- 
stroyed exhibits  the  reasonableness  of  adjusting  the  quality,  quantity,  and 
time  of  defensive  force  with  some  reference  to  consequences.  A,  when  at- 
tacked by  B,  may  kill  him  if  it  is  reasonably  necessary  to  do  so ;  when 
attacked  by  B's  dog,  he  may  kill  the  dog  if  it  is  reasonably  necessary  to 
do  so.  But  a  kind,  degree,  and  imminence  of  danger  caused  by  the  at- 
tack of  the  dog  might  make  it  reasonably  necessary  to  kill  him  ;  although 
the  same  kind,  degree,  and  imminence  of  danger  caused  by  B's  attack 
might  not  make  it  reasonably  necessary  to  kill  him.  If  A  were  not  in 
danger  of  being  killed  or  grievously  injured  by  B's  attack,  it  might  be  un- 
reasonable to  destroy  B's  life,  when  it  would  be  both  reasonable  and  highly 
meritorious  to  destroy  the  dog's  life,  though  his  attack  caused  no  more 
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danger  than  the  attack  of  B.  An  assault  and  battery  committed  by  the 
dog  might  justify  his  destruction  —  Credit  v.  Brown,  10  Johns.  365  — 
although  a  similar  assault  and  battery  committed  by  a  man  might  not 
justify  homicide,  "  the  law  distinguishing,  to  many  and  most  essential  pur- 
poses, between  property  and  the  life  of  man."  Dallas,  J.,  in  Deane  v. 
Clayton,  7  Taunt.  518.  The  right  to  kill  a  man  in  self-defence  is  not  the 
test  of  the  right  to  kill  a  dog  in  self-defence.  Reasonable  necessity  is  the 
test  in  both  cases  :  but  what  is  reasonably  necessary  against  a  canine  as- 
sailant may  not  be  reasonably  necessary  against  a  human  one,  although 
the  same  danger  be  caused  by  each.  The  dominion  of  man  over  brutes 
is  a  part  of  the  natural  order  recognized  by  the  common  law ;  and,  judg- 
ing by  the  human  standards  of  the  common  law,  and  taking  them  as  the 
perfection  of  human  reason,  it  is  reasonable  that  a  man  should  discriminate 
between  the  consequences  of  killing  a  man  and  the  consequences  of  killing ' 
a  dog,  because  the  common  law  estimates  human  life  and  human  limbs  as 
vastly  more  valuable  than  all  things  commonly  regarded  as  property,  and 
estimates  canine  life  as  comparatively  worthless,  dogs  and  cats  being  classed 
with  domesticated  vermin.  1  Bl.  Com.  130 ;  4  lb.  182,  **235  ;  2  lb. 
393 ;  1  Hale  P.  C.  512  ;  1  Hawk.  P.  C.  ch.  33,  sec.  23 ;  Findlay  v.  Bear, 
8  S.  &  R.  571 ;   Woolf  v.  Chalker,  31  Conn.  121. 

There  is  also  a  great  difference  between  an  attack  made  upon  A  by  B, 
and  an  attack  made  upon  A's  dog  by  B.  A,  being  attacked  by  B  with 
a  deadly  weapon,  may  instantly  kill  him,  if  it  is  necessary  to  do  so  to  save 
his  own  life ;  but  A's  dog  being  attacked  by  B  in  the  same  manner,  the 
authorities  would  not  justify  A  in  instantly  killing  B,  even  if  the  dog's  life 
could  not  otherwise  be  saved. 

These  illustrations  present  the  defensive  destruction  of  life,  founded  as 
it  is,  by  law  and  by  natural  reason,  upon  the  consequences  of  destruction 
compared  with  the  consequences  of  non-destruction.  It  is  evident  that, 
in  many  cases  of  equally  imminent  danger,  the  right  of  destruction  de- 
pends upon  the  question  whether  the  assailant  is  a  man  or  a  brute,  and 
upon  the  question  whether  the  party  assailed  is  a  man  or.  a  brute.  An 
undiscriminating  rule  of  imminent  danger  abolishes  these  distinctions, 
and  tries  the  defendant  by  the  tests  of  murder.  Why,  then,  was  he  not 
indicted  and  tried  for  murder,  instead  of  being  harassed  by  this  petty 
suit  ? 

Brill  v.  Flagler,  23  Wend.  354„w&  trespass  for  killing  a  dog.  The 
defendant  pleaded  that  the  dog  was  accustomed  to  come  upon  the  close 
of  the  defendant  in  the  night-time  as  well  as  in  the  daytime,  and  by  his 
barking  and  howling  annoy  and  disturb  the  defendant  and  his  family; 
and  the  plaintiff  did  not  restrain  the  dog  from  coming  upon  the  defend- 
ant's premises,  though  requested  so  to  do  ;  and  because  the  dog  was  upon 
the  defendant's  premises  and  about  his  dwelling-house  at  the  time,  Ac, 
annoying,  incommoding,  and  disturbing  him  and  his  family,  and  because  the 
dog  could  not  otherwise  be  restrained,  the  defendant  killed  him.  This  was 
held  a  good  plea,  on  the  ground  that  the  noise  of  the  dog  was  an  intoler- 
able nuisance,  justifying  the  violent  defence ;  that  it  would  be  a  mockery 
to  refer  the  defendant  to  the  remedy  of  an  action  against  the  plaintiff, 
which  would  be  far  too  dilatory  and  impotent  for  the  exigency  of  the 
case ;  that  the  peace  and  repose  of  a  man's  family  are  to  be  regarded  in 
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the  law  as  at  least  equal  in  value  to  the  life  of  a  dog ;  and  that  the  death 
of  the  plaintiff's  dog  was  essential  to  the  free  and  perfect  enjoyment  by 
the  defendant  of  his  property,  as  well  as  to  the  protection  and  comfort  of 
his  family.  But  if  the  barking  and  howling  had  been  continued  by  the 
plaintiff  himself  after  the  death  of  his  dog,  the  difference  between  the 
legal  values  of  human  and  canine  life  would  have  been  a  material  cir- 
cumstance to  be  considered,  on  the  question  of  the  reasonableness  of  the 
defendant  killing  the  plaintiff  as  a  method  of  abating  the  continued 
nuisance.  Loomiz  v.  Terry ,  17  Wend.  499.  There  was  just  cause  for 
killing  the  dog ;  but  killing  his  owner  for  a  like  cause,  according  to  the 
authorities,  would  be  murder. 

The  immense  value  at  which  the  law  appraises  human  life  makes  it  le- 
gally reasonable  that  the  destruction  of  it,  as  a  means  of  averting  danger, 
should  be  resorted  to  only  when  the  danger  is  immense  in  respect  of  con- 
sequences, and  exceedingly  imminent  in  point  of  time.  But  the  extent 
of  danger  and  the  degree  of  imminence  requisite  to  justify  a  deadly  de- 
fence against  a  human  aggressor  were  not  requisite  to  justify  the  act  of 
the  defendant  in  this  case. 

On  the  question  of  the  reasonable  necessity  of  his  act,  th6  insufficiency 
and  impracticability  of  other  more  tardy  and  less  vigorous  kinds  of  de- 
fence are  to  be  considered. 

A  violent  ejection  of  a  human  trespasser  from  one's  premises  may  be 
unnecessary,  if  the  trespasser  will  depart  when  ordered  off.  It  may  be 
reasonable  to  notify  him  to  leave  before  using  violence  to  expel  him,  when 
a  notice  will  evidently  be  as  effectual  as  force.  If  an  order  is  enough  to 
accomplish  the  object,  violence  may  be  excessive ;  when  a  word  is  a  suffi- 
cient defence,  a  blow  may  be  an  attack  and  not  a  defence.  But  this  de- 
fendant was  not  bound  to  give  these  intruders  notice  to  depart,'  because  it 
would  probably  have  been  worse  than  useless.  If,  by  noisy  and  harmless 
demonstrations,  he  had  endeavored  to  make  known  his  desire  that  they 
should  retire  from  his  premises  and  trouble  him  no  more,  they  might  well 
have  taken  the  notice  as  a  sign  of  present  danger,  and  a  warning  to  in- 
stantly secrete  themselves.  How  large  the  pond  and  island  were,  and 
what  was  the  character  of  that  part  of  the  country,  the  case  does  not  in- 
form us  ;  but  there  probably  was  an  abundance  of  secure  retreats  for  such 
animals* within  gunshot.  At  all  events,  frightening  them  away  might  not 
be  a  reasonable  task  to  impose  upon  the  defendant.  Their  ability  to 
quickly  conceal  themselves  in  that  vicinity  might  be  materially  increased 
by  their  amphibious  character.  And  it  was  not  reasonably  necessary  for 
him  to  throw  away  his  only  opportunity  of  a  feasible  defence,  by  causing 
them  to  betake  themselves  to  some  near  hiding-place,  where  they  could 
safely  await  his  departure. 

Taylor  v.  Newman,  4  B.  &'  S.  89,  was  an  action  brought  to  recover  a 
penalty  imposed  by  statute  for  unlawfully  killing  a  domestic  pigeon.  A 
farmer,  annoyed  by  a  flock  of  pigeons  which  were  in  the  habit  of  feeding 
upon  his  land,  notified  their  owner  that  he  should  be  compelled  in  self- 
defence  to  shoot  them  if  they  were  not  prevented  from  doing  further  in- 
jury to  his  crops.  Finding  them  afterwards  feeding  in  his  field,  he  fired 
at  them,  and  thereby  caused  them  to  rise,  and  then  fired  again  and  killed 
one  of  them.     It  was  argued  for  the  plaintiff,  that  the  killing  of  the  pig- 


08  THE  AMERICAN  LAW  TIMES  REPORTS.  [February,  1875. 

Vol.  II.]  Aldbich  p.  Wbight.  [No.  2. 

eon  after  it  had  risen  from  the  ground  was  an  act  unnecessary  for  the  pro- 
tection of  the  crops  ;  but  Mellor,  J.,  said  it  would  have  been  on  the  ground 
again  after  the  firing  of  the  gun  was  over.  That  was  the  objection  to  fright* 
ening  the  minks  :  they  would  have  been  on  the  ground  after  the  frighten- 
ing was  over.  In  Evans  v.  Lisle,  7  C.  &  P.  562,  where  persons  had 
climbed  into  a  church  tower  and  were  ringing  the  church  bells,  an  un- 
successful attempt  was  made  to  dislodge  them  with  the  fumes  of  burning 
brimstone.  If  such  a  method  would  have  expelled  the  minks,  the  law  of 
nature  and  reason  does  not  enjoin  the  removal  of  one  nuisance  by  the  in- 
troduction of  another. 

Howell  v.  Jackson,  6  C.  &  P.  723,  was  trespass  for  false  imprisonment, 
brought  against  the  keeper  of  a  public  house.  The  defence  was,  that  the 
plaintiff  conducted  himself  in  a  riotous,  quarrelsome,  disorderly,  and 
uncivil  manner,  and  committed  a  breach  of  the  peace  in  the  defendant's 
house,  and,  though  requested  to  depart,  refused  so  to  do ;  and  the  de- 
fendant caused  him  to  be  taken  into  custody  by  a  policeman,  and  removed 
to  a  watch-house,  and  detained  until  he  could  be  taken  before  a  magis- 
trate. The  policeman  testified  that  he  went  into  the  defendant's  house, 
and  found  the  plaintiff  and  five  or  six  other  young  men  u  skylarking,  bon- 
neting, and  kicking  up  a  rumption  ;  and  there  was  a  piece-of-work."  The 
verdict  was  for  the  defendant.  The  course  taken  by  the  tavern-keeper  was 
not  open  to  Mr.  Wright. 

When  a  human  trespasser,  who  disregards  a  notice  to  quit,  can  be  ex- 
pelled by  gently  laying  hands  upon  him,  it  may  not  be  reasonably  nec- 
essary to  use  a  higher  degree  of  violence.  In  actions  for  assault  and 
battery,  a  common  justification  is,  that  the  plaintiff,  though  requested, 
refused  to  leav&the  defendant's  close,  whereupon  the  defendant  molliter 
manus  imposuit.  But  molliter  manus  imponere  was  one  of  the  prime 
difficulties  of  this  defendant.  Besides,  if  he  could  have  gently  laid  his 
hands  on  these  creatures,  what  could  he  lawfully  do  with  them  ?  He  would 
not  be  bound  to  support  them  in  close  confinement ;  and  if  he  could  not 
shoot  them,  he  could  not  put  them  to  death  by  starvation.  He  could  not 
deposit  them  on  the  land  of  another  person  without  making  himself  liable 
to  an  action  of  trespass.  He  might  set  them  down  on  his  own  land  or  in 
the  highway  ;  but  he  would  not  expect  them  to  stay  there.  If  he  carried 
them  away  a  short  distance,  they  would  have  a  short  distance  to  come 
back.  Wood  v.  Gale,  10  N.  H.  247.  The  further  he  carried  them,  the 
better  opportunity  they  would  have  to  return  before  him.  If  he  could 
ut  them  out  of  his  premises,  how  could  he  keep  them  out  ?  Cattle  may 
e  excluded  by  fences;  and,  when  found  damage  feasant,  may  be  im- 
pounded at  their  owner's  expense :  but  these  remedies  were  not  adapted 
to  the  nature  of  this  case. 

Neither  was  there  a  remedy  in  guarding  the  fowls  day  and  night.  The 
profit  accruing  from  six  old  geese  and  eight  young  ones  would  not  pay 
the  expense  of  constant  convoy.  His  property  might  as  well  be  consumed 
by  the  minks  as  by  the  cost  of  a  guard.  But  however  small  the  value 
of  the  property,  he  had  a  right  to  protect  it  by  means  reasonably  neces- 
sary :  reasonable  necessity  included  a  consideration  of  economy*:  and 
eternal  vigilance,  as  the  price  of  success  in  his  limited  anserine  business, 
was  not  reasonable.    According  to  the  precedent  of  charging  the  watch 
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to  bid  any  one  stand,  and,  if  he  will  not  stand,  to  let  him  go,  the  defend- 
ant should  have  been  thankful  if  the  minks,  when  challenged,  had  gone 
off :  but  their  halt  at  the  island  showed  no  inclination  to  go  any  consid- 
erable distance.  What  practicable  method  was  there  of  protecting  the 
geese  in  the  peaceful  possession  and  enjoyment  of  the  pond  ?  Without  a 
resort  to  fire-arms,  his  situation  would  seem  to  have  been  full  of  embar- 
rassment. The  invasion  of  his  premises  was  annoying :  the  legal  per- 
plexities, with  which  it  is  now  claimed  he  was  environed,  had  they  been 
understood  by  him  at  the  time,  would  have  been  distressing. 

If  (as  a  jury  .would  probably  find  the  fact  to  be)  it  apparently  was 
reasonably  necessary  for  him  to  kill  the  minks  in  order  to  prevent  their 
doing  mischief  to  his  property,  the  authorities  do  not  show  that  he  tran- 
scended the  right  of  defence. 

Wadhurst  v.  Damme,  Cro.  Jac.  45,  was  trespass  for  killing  a  dog.  the 
defendant  pleaded  that  one  Willoughby  had  a  warren,  whereof  the  de- 
fendant was  warrener,  and  that  the  plaintiff's  dog  was  divers  times  killing  ' 
conies  there,  and  therefore  the  defendant,  finding  him  there  running  at 
conies,  killed  him.  This  was  held  a  good  plea  ;  "  because,  it  being  alleged 
that  the  dog  used  to  be  there  killing  conies,  it  is  good  cause  for  the  killing 
him,  in  salvation  of  his  conies ;  for,  having  used  to  h^unt  the  warren,  he 
cannot  otherwise  be  restrained."  And  Popham,  C.  J.,  said  :  "  The  com- 
mon use  of  England  is  to  kill  dogs  and  cats  in  all  warrens,  as  well  as  any 
vermin ;  which  shows  that  the  law  hath  been  always  taken  to  be,  that 
they  may  well  kill  them." 

Athill  v.  Corbett,  Cro.  Jac.  463,  goes  to  show  that  a  dog  is  a  kind  of 
property,  for  the  taking  of  which  trespass  lies ;  but  the  case  is  too  imper- 
iectly  reported  to  be  useful  on  any  other  point. 

In  2  Kol.  Abr.  567, 1.  33,  it  is  said  that  in  LewirCz  case  it  was  held,  if 
a  man  hunt  with  a  dog  in  another's  warren,  the  owner  of  the  warren  can- 
not justify  killing  the  trespasser's  dog  with  his  own  dog  by  his  own  incita- 
tion,  —  wnich  probably  means  that  the  owner  of  the  warren  could  not 
justify  killing  the  trespasser's  dog  without  reasonable  necessity  ;  that,  as 
a  matter  of  fact,  the  intruder,  upon  notice,  would  be  likely  to  withdraw 
with  his  dog  from  the  warren,  and  so  prevent  his  doing  further  mischief 
therein ;  or  that,  for  some  other  reason,  the  evidence  did  not  show  the  fact 
of  reasonable  necessity. 

Harrington  v.  Turner^  3  Lev.  28,  was  trespass  for  killing  two  dogs. 
The  defendant  pleaded  that  the  dogs  killed  a  deer  in  his  park,  upon  which, 
to  prevent  more  mischief  by  them,  he  took  them  and  killed  them.  It  was 
argued  that  the  plea  was  bad  ;  because,  after  the  deer  was  killed,  and  the 
defendant  had  captured  the  dogs,  it  was  not  necessary  to  kill  them :  but 
the  plea  was  held  good. 

Wright  v.  Ramscot  (1  Saund.  82,  84  ;  1  Sid.  336  ;  1  Lev.  216  ;  2  Keb. 
237 ;  3  Salk.  139)  was  trespass  for  killing  a  mastiff  dog  with  a  knife.  The 
defendant  pleaded  that  the  mastiff,  in  the  street,  ran  violently  upon  and 
bit  a  dog  of  one  Ellen  Bagshaw ;  and  the  defendant,  as  her  servant, 
killed  the  mastiff  to  save  the  other  dog  from  being  destroyed  by  the  mas- 
tiff. This  plea  was  held  bad,  because  it  did  not  allege  that  it  was  neces- 
sary to  kill  the  mastiff  to  save  the  other  dog.  The  purpose  of  saving  the 
other  dog  was  alleged  ;  but  the  defendant's  purpose  in  killing  the  mastiff 
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was  not  equivalent  to  a  reasonable  necessity  for  killing  him.  Reasonable 
necessity  was  not  alleged  in  general  terms ;  nor  was  it  alleged  that  the 
defendant  could  not  otherwise  part  the  dogs  or  take  off  the  mastiff ;  nor 
were  any  facts  alleged  which,  in*  the  ancient  strict  construction  of  special 
pleading,  could  make  a  case  of  reasonable  necessity.  The  decision,  there- 
fore, is  not  an  authority  against  the  doctrine  of  reasonable  necessity  ;  nor 
does  it  show  what  weight  should  be  given  to  that  contrast  of  values  and 
consequences  which  would  have  helped  to  determine  whether  it  was  rea- 
sonably necessary  to  kill  the  mastiff  if  he  had  attacked  something  more 
valuable  than  another  dog. 

Keck  v.  ffalsteady  Lutw.  1494,  was  trespass  for  killing  a  dog.  The  de- 
fendant pleaded  that  the  dog  was  very  fierce,  and  accustomed  to  bite  man- 
kind, whereof  the  plaintiff  had  notice ;  that  the  dog  entered  the  defend- 
ant's yard  many  times,  and  went  back  and  forth  through  the  yard  barking 
and  growling,  and  remained  there  a  long  time,  namely,  an  hour  at  least 
each  time,  so  that  the  defendant  and  his  family,  from  fear  of  being  bitten 
by  him,  did  not  dare  to  go  into  the  yard  at  those  times  to  do  their  lawful 
business  there  freely  and  without  fear  or  danger ;  that  the  defendant  gave 
the  plaintiff  notice,  and  requested  him  to  restrain  the  dog  from  entering 
the  yard  any  more,  to  do  which  the  plaintiff  wholly  neglected  and  refused  ; 
that  the  dog,  unmuzzled,  afterwards  again  fiercely  entered  the  yard,  and 
there  remained,  so  that  die  defendant  and  his  family,  from  fear  of  the  dog 
and  the  danger  of  being  bitten  by  him,  did  not  dare  to  go  into  the  yard 
to  do  their  lawful  business  there ;  that  the  defendant,  for  that  cause,  could 
not  have  any  use  of  his  yard  without  killing  the  dog  ;  wherefore  he  shot 
the  dog,  then  being  in  his  yard,  for  the  security  and  preservation  of  him- 
self and  his  family.  After  verdict  for  the  defendant,  on  motion  of  the 
plaintiff  in  arrest  of  judgment,  this  plea  was  held  good. 

Janson  v.  Brown,  1  Camp.  41,  was  trespass  for  shooting  a  dog.  The 
defendant,  having  pleaded  the  justification  that  the  dog  was  worrying  and 
attempting  to  kill  a  fowl  of  the  defendant,  and  could  not  otherwise  be 
pre\ented,  offered  to  prove  that  just  before  the  dog  was  shot,  being  accus- 
tomed to  chase  the  defendant's  poultry,  he  was  worrying  the  fowl  in  ques- 
tion, and  that  he  had  not  dropped  it  from  his  mouth  above  an  instant 
when  the  piece  was  fired.  Lord  Ellen  borough  ruled  that  this  would  not 
make  out -the  justification  ;  to  which  it  was  necessary  that,  when  the  dog 
was  shot,  he  should  have  been  in  the  very  act  of  killing  the  fowl,  and 
could  not  be  prevented  from  effecting  his  purpose  by  any  other  means. 
This  ruling  required  the  evidence  to  conform  very  strictly  to  the  plea, 
which  alleged  that  the  dog  was  attempting  to  kill  the  fowl,  —  that  is,  was 
making  the  attempt  at  the  very  moment  he  was  shot.  But  whether  a  plea 
that  it  was' reasonably  necessary  to  kill  the  dog  to  prevent  his  killing  the 
fowl  would  have  been  a  good  plea,  and  whether  the  evidence  offered  would 
have  been  competent  to  be  snbmitted  to  the  jury  in  support  of  such  a  plea, 
were  points  not  raised  or  considered.  Upon  the  evidence  offered,  the  jury 
might  have  found  that  the  fowl,  although  dropped  for  an  instant,  was  in 
danger  of  being  immediately  caught  up  again  and  killed,  and  so  was  in 
imminent  peril ;  and  it  would  be  strange  if  a  plea  could  not  be  so  drawn 
as  to  state  a  good  defence  in  such  a  case.  The  dog  might  have  been  law- 
fully killed  when  he  had  the  fowl  in  his  mouth ;  Leonard  v.  Wilkin*,  9 
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Johns.  233  ;  and  the  fowl  being  wholly  or  partly  in  his  mouth,  or  an  inch, 
a  foot,  a  rod,  or  twenty  rods  distant,  is  all  a  matter  of  degree  and  of  fact 
for  the  consideration  of  the  jury,  on  the  question  of  the  danger  and  the 
reasonable  means  of  protecting  the  fowl. 

Vere  v.  Cawdor  $  King,  11  East,  568,  was  trespass  for  shooting  a  dog. 
King  pleaded  that  he  was  Lord  Cawdor's  game-keeper ;  and  because  the 
dog  was  in  Cawdor's  manor,  running  after,  chasing,  and  hunting  divers 
hares,  he  shot  him  for  the  preservation  of  the  said  hares.  This  plea  was 
held  bad.  It  might  have  been  properly  held  bad  (as  suggested  by  Lord 
Ellenborough  who  delivered  the  opinion),  because  it  did  not  state  that  the 
hares  were  put  in  peril  so  as  to  induce  any  necessity  for  killing  the  dog. 
But  the  decision  appears  to  have  been  put  on  some  other  ground,  not  dis- 
tinctly reported.  It  was  held  that  the  dog  did  not  incur  the  penalty  of 
death,  and  that  the  game-keeper  had  no  right  to  kill  him  for  running  after 
the  hares.  The  question  whether  the  dog  was  putting  them  in  imminent 
peril  seems  to  have  been  regarded  as  immaterial.  It  may  have  been  so 
held  on  the  ground  suggested  by  Le  Blanc,  J.,  during  the  argument,  that 
the  hares,  not  being  reduced  to  possession  like  rabbits  in  a  warren  or  deer 
in  a  park,  were  not  the  property  of  the  owner  of  the  land.  In  wild  ani- 
mals alive,  fully  grown  and  free,  not  domesticated,  inclosed,  or  confined, 
which  have  in  themselves  a  principle  and  power  of  motion,  and  can  convey 
themselves  from  one  part  of  the  world  to  another,  a  man  can  have  no  ab- 
solute property.  2  Bl.  Com.  389,  390, 411 ;  4  Bl.  Com.  235*;  Com.  Dig. 
title  Biens  (F)  ;  Bac.  Ab.  title  Game ;  3  Gr.  Ev.  sec.  163 ;  Roscoe  Cr. 
Ev.  454 ;  JSannam  v.  Mackett,  2  B.  &  C.  934  ;  Blades  v.  Higgs^  12  C.  B. 
(N.  S.)  501 ;  13  lb.  844,  866 ;  Norton  v.  Ladd,  5  N.  H.  203.  And  the 
decision  in  Vere  v.  Cawdor  $  King  may  have  been  that,  at  common  law,- 
King  had  no  right  to  kill  the  plaintiff's  dog  in  defence  of  hares  to  which 
Cawdor  had  no  title  that  he  could  set  up  against  the  dog ;  and  that  King, 
as  Cawdor's  game-keeper,  was  authorized,  by  the  English  statutes  in  re- 
lation to  game,  to  "  take  and  seize  "  the  dbg,  but  not  to  kill  him.  22  & 
23  Car.  2,  c.  25 ;  Bac.  Abr.  title  Game ;  Deane  v.  Clayton^  7  Taunt. 
506,  511,  512, 517.  Whatever  the  ground  of  the  decision  was,  the  case  does 
not  define  the  imminence  of  the  danger  which,  at  common  law,  justifies 
violence  in  the  defence  of  property  which  the  owner  has  a  right  to  defend. 

Welh  v.  Head)  4  C.  &  P.  568,  was  an  action  for  shooting  a  dog.  The 
dog  had  worried  some  sheep  belonging  to  the  defendant,  but  had  left  the 
field  in  which  the  sheep  were,  had  crossed  an  adjoining  close,  and  was  in 
a  third  when  the  defendant  shot  him.  Alderson,  B.,  ruled  that  the  plain- 
tiff was  entitled  to  a  verdict,  and  said  it  was  clear  that  the  dog  was  not 
shot  in  protection  of  the  defendant's  property,  as  it  was  after  he  had  left 
the  field  in  which  the  sheep  were.  It  might  have  been  proper  for  the  jury 
to  find  that,  as  a  matter  of  fact,  upon  peculiar  circumstances  in  that  case, 
the  dog  was  not  likely  to  return  and  renew  his  attack,  and  that  the  dan- 
ger had  ceased ;  although  a  jury,  acquainted  with  the  inveterate  and  irre- 
sistible impulses  of  sheep-killing  dogs,  would  probably  be  slow  in  arriving 
at  that  conclusion.  If  the  ruling  had  been  intended  to  require  the  defend- 
ant to  leave  his  sheep  in  jeopardy  while  he  went  to  give  notice  to  the 
plaintiff,  or  to  stand  guard  over  them  and  to  wait  for  a  renewal  of  the  at- 
tack when  he  would  be  likely  to  kill  the  sheep  by  firing  at  the  dog,  the 
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law,  which  allows  everything  reasonably  necessary  to  be  done  in  defence, 
would  not  have  been  properly  applied  in  that  case  ;  but  Baron  Alderson 
seems  merely  to  have  declared  that,  as  a  matter  of  fact,  the  sheep  were  in 
no  danger.  Reports  of  such  cases  may  mislead  us  if  we  follow  the  English 
habit  of  disregarding  the  distinction  between  law  and  fact,  or  take  it  for 
granted  that  every  reported  case  contains  something  more  than  an  opinion 
of  a  court  on  a  question  of  fact. 

Protheroe  v.  Mathews,  5  C.  &  P.  581,  was  trespass  for  shooting  a  dog. 
A  tram-road  for  coal  wagons  running  through  the  park  of  one  Morgan  was 
also  used  as  a  foot-way,  and  was  not  fenced  off  from  the  park.  The  dog 
followed  three  women  who  were  walking  along  this  road,  ran  off  the  road, 
chased  deer  in  the  park,  and  then  returned  to  the  women  in  the  road,  and 
lay  down  within  twenty  yards  of  the  gate  by  which  the  women  were  going 
to  leave  the  park ;  and  in  that  situation  the  dog  was  shot  by  the  defend- 
ant, who  was  a  servant  of  Morgan.  Taunton,  J.,  instructed  the  jury  that 
it  was  not  essential  to  the  defence  that  the  dog  should  have  been  chasing 
the  deer  at  the  very  moment  he  was  shot ;  that  it  was  sufficient  if  the 
chasing  of  the  deer  and  the  killing  of  the  dog  were  all  one  and  the  same 
transaction ;  but  that,  if  the  chasing  was  at  an  end,  and  would  not  have 
been  recommenced,  the  plaintiff  was  entitled  to  a  verdict.  In  the  present 
case,  it  was  a  question  of  fact  for  the  jury  whether  the  chasing  of  the  geese 
was  at  an  end,  or  whether  it  was  likely  to  be  recommenced. 

Morris  v.  Nugent,  7  C.  &  P.  572,  was  trespass  for  shooting  a  dog.  The 
defendant  pleaded  that  the  dog  attacked  him,  and  would  have  bitten  him 
had  he  not  defended  himself.  As  the  defendant  was  passing  the  plaintiff's 
house,  the  dog  ran  out  and  bit  the  defendant's  gaiter ;  on  the  defendant's 
turning  round  and  raising  a  gun  which  he  had  in  his  hand,  the  dog  ran 
away  ;  and  as  he  was  running  away,  and  before  he  had  got  more  than  five 
yards  off,  the  defendant  shot  and  killed  him.  Lord  Denman  ruled  that 
the  plaintiff  was  entitled  to  a  verdict  because  the  dog  was  not  attacking 
the  defendant  when  he  was  sht>t.  The  defendant,  in  pleading,  put  his 
case  on  the  ground  that  the  dog  would  have  bitten  him  if  he  had  not  de- 
fended himself ;  and  Redfield,  C.  J.,  in  Brown  v.  Carpenter,  26  Vt.  643, 
suggests  that  Lord  Denman's  ruling  was  made  upon  the  form  of  the  issue 
rather  than  the  law  of  defence.  As  a  matter  of  fact,  it  might  not  have 
been  absolutely  necessary  to  kill  that  dog  at  that  time ;  but  the  defend- 
ant's right  of  defence  was  to  do  what  apparently  was  reasonably  necessary, 
and,  time  enough  having  elapsed  for  the  dog  to  run  not  more  than  five 
yards,  it  was  a  question  for  the  jury  whether  the  defendant,  in  the  excite- 
ment and  confusion  of  so  sudden  an  attack  and  retreat,  had  such  reasona- 
ble apprehensions  as  to  justify  his  shot.  In  some  respects,  there  w^s  less 
urgency  in  his  case  than  there  was  in  Wells  v.  Head.  He  could  have  gone 
to  the  plaintiff's  house  and  given  notice  to  restrain  the  dog ;  or,  he  could 
have  gone  about  his  business,  without  leaving  unprotected  sheep  behind 
him  ;  if  the  attack  were  renewed,  he  could  fire  at  the  dog  without  point- 
ing his  gun  at  himself ;  and  the  carniverous  and  blood-thirsty  disposition 
of  the  dog  might  be  less  excited  by  biting  a  gaiter  than  by  biting  a  sheep. 
But  whether  the  defendant  was  bound  to  be  in  a  state  of  mind  favorable 
for  giving  due  weight  to  such  considerations  may  be  questionable. 

King  v.  Kline,  6  Pa.  St.  818,  was  an  action  tor  killing  *  dog.    The  de- 
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fendant  proved  that  the  dog  was  vicious,  ferocious,  and  unruly,  and  had 
come  upon  his  premises  and  abstracted  some  fish  from  the  wall  of  his 
house  where  they  had  been  hung  to  dry.  .  The  defendant  set  a  trap  at 
that  glace,  and  the  dog  coming  again  was  caught,  and  shot  by  the  defend- 
ant. The  court  instructed  the  jury  if  they  believed  the  evidence  given  by 
the  defendant,  it  was  not  of  that  nature  which  authorized  him  to  kill  the 
dog.     This  instruction  was  held  erroneous. 

±*arrott  v.  Hartsjield,  4  Dev.  &  Bat.  110,  was  trespass  for  killing  a  dog. 
The  defendant  proved  that  the  dog  had  killed  some  of  his  sheep  in  his 
pasture  ;  the  defendant,  being  notified  of  the  fact,  went  in  pursuit  with  a 
gun ;  the  dog  escaped  at  that  time,  but  returned  about  two  hours  after- 
wards to  the  premises  of  the  defendant,  and  was  near  the  pasture  fence 
where  the  sheep  were,  when  the  defendant  saw  him  and  immediately  shot 
him.  The  plaintiff  insisted  that  in  order  to  support  the  plea  of  justifica- 
tion, the  defendant  must  prove  that  he  could  not  otherwise  preserve  his 
sheep  than  by  killing  the  dog,  or  that  the  dog  was  shot  in  the  very  act  of 
killing  the  sheep.  The  court  instructed  the  jury  that  the  defendant  was 
justified  in  killing  the  dog,  if  the  evidence  satisfied  them  that  the  dog  had 
destroyed  the  sheep,  and  had  returned  two  hours  thereafter,  and  was  on 
the  premises  of  the  defendant  near  his  pasture,  under  circumstances  calcu- 
lated to  produce  a  belief,  in  an  ordinary  man,  that  the  dog  was  lurking 
about  the  inclosure  to  commence  again  the  work  of  destruction,  and  was 
killed  under  a  reasonable  apprehension  that  it  was  necessary,  to  prevent  a 
repetition  of  the  mischief.  The  defendant  had  a  verdict  and  judgment, 
and,  on  appeal,  the  instructions  were  held  correct,  Gaston,  J.,  delivering 
.  the  opinion  of  the  court.  It  had  happened  that  the  dog  killed  some  of  the 
defendant's  sheep  :'  but  that  was  merely  a  piece  of  evidence  bearing  upon 
the  question  of  reasonable  apprehension,  which  was  a  question  of  fact  for 
the  jury :  if  he.  had  been  interrupted  before  overtaking  the  objects  of  his 
pursuit,  as  the  minks  were  in  the  present  case,  the  pursuit  would  have 
been  evidence  on  which  the  jury  might  have  found  danger,  or  a  reasonable 
apprehension  of  it. 

Perry  v.  Phipps,  10  Ired.  259,  was  trespass  for  killing  a  dog.  The  de- 
fendant, going  into  the  plaintiff's  yard,  would  probably  have  been  bitten 
by  the  plaintiff's  dog  if  the  dog  had  not  been  driven  off  by  the  plaintiff's 
family ;  while  the  dog  was  retreating,  and  at  the  distance  of  ten  steps  from 
the  defendant,  the  defendant  shot  nim.  The  court  instructed  the  jury 
that  they  might  infer  that  the  defendant  did  not  shoot  the  dog  tor  protect 
himself ;  and  it  was  held  that  the  circumstances  were  properly  left  to  the 
jury  as  evidence  on  which  they  might  find  that  the  defendant  did  not  act 
on  the  defensive. 

Morse  v.  Nixon,  6  Jones  (N.  C),  293,  was  trespass  for  killing  a  hog. 
For  the  purpose  of  showing  that  it  had  the  reputation  of  a  chicken-eating 
hog,  the  defendant  proved  that  it  had  killed  one  chicken,  and  attempted 
to  kill  another.  It  does  not  appear  whose  chickens  they  were,  or  when 
they  were  attacked ;  it  is  to  be  inferred  from  the  decision  that  they  were 
not  the  defendant's.  There  was  evidence  that  the  hog,  when  killed,  was 
about  seventy-five  yards  from  the  public  road,  near  the  fence  of  the  de- 
fendant, where  his  chickens  were  in  the  habit  of  running.  There  was  no 
evident  that  the  hog,  at  the  time  it  was  killed,  was  in  the  act  of  doing 
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any  injury  to  the  defendant  or  his  property.  The  court  charged  the  jury, 
that  if  they  believed  the  hog  was  of  a  predatory  character,  and  had  the 
character  of  a  chicken-eating  hog,  then  they  would  find  for  the  defendant, 
as  any  man  had  a  right  to  abate  a  public  nuisance.  These  instructions 
were  held  erroneous.  And  they  clearly  were  erroneous  in  holding,  as 
matter  of  law,  that  a  hog  of  a  predatory  and  chicken-eating  character  was 
a  public  nuisance  which  any  man  had  a  right  to  abate,  without  regard  to 
the  reasonable  necessity  of  the  particular  case.  The  decision  recognizes  a 
distinction  between  the  reasonable  necessity  of  killing  a  hog,  and  the  rea- 
sonable necessity  of  killing  a  dog. 

It  has  been  held  that  a  dangerous  dog  running  at  large  is  a  common 
enemy  and  a  nuisance,  and  that  his  destruction  is  justifiable,  though  not 
necessary  to  prevent  any  mischief  impending  at  the  moment.  Putnam  v. 
Payne,  13  Johns.  312 ;  Hinckley  v.  Emerson,  4  Cow.  351  ;  Loomis  v. 
Terry,  17  Wend.  500 ;  Maxwell  v.  Palmerton,  21  Wend.  407 ;  Dunlap 
v.  Snyder,  17  Barb.  566 ;  Brown  v.  Carpenter,  26  Vt.  638 ;  Bowers  v. 
Mtzrandolph,  Addison,  215 ;  King  v.  Kline,  7  Pa.  St.  318 ;  Bodson  v. 
Mock,  4  Dev.  &  Bat.  146 ;  Perry  v.  Phipps,  10  Ired.  261 ;  Wool/  v. 
Chalker,  31  Conn.  121,  128,  130 ;  Parker  v.  Mise,  27  Ala.  483.  This 
class  of  cases,  understood  as  maintaining  the  right  of  destruction  when  its 
exercise  is  a  reasonably  necessary  protection  of  the  persons  or  property  of 
those  claiming  the  right,  or  of  the  persons  or  property  of  others l  for  whom 
they  are,  in  law  or  in  fact,  authorized  to  act  —  3  Bl.  Coin.  5  ;  1  Bishop 
Cr.  L.  sees.  716-721,  851,  877 ;  Fuller  v.  Bean,  30  N.  H.  181 ;  Graves 
v.  Shattuck,  35  N.  H.  269 ;  A.  M.  Co.  v.  Q-oodale,  46  N.  H.  56 ;  Brown 
v.  Perkins,  12  Gray  89  ;  Morse  v.  Nixon,  6  Jones  (N.  C),  295  —  seems 
to  be  unobjectionable.  In  dealing  with  the  right  of  defence,  courts  have 
fallen  into  some  conflict  and  confusion,  as  courts  always  will  when  they 
inadvertently  turn  a  broad  question  of  fact  into  a  narrow  question  of  law. 
It  is  easy  to  abandon  the  comprehensive  rule  of  the  reasonable  necessity 
of  the  case,  which  is  the  whole  law  of  defence ;  but  it  is  not  so  easy  to  in- 
vade the  province  of  the  jury,  and  establish  a  legal  test  of  reasonable  ne- 
cessity exactly  adapted  to  the  peculiar  circumstances  of  every  case  that 
can  arise. 

The  tests  of  reasonable  necessity,  which  have  been  applied  to  cases  of 
defensive  homicide,  cannot  be  applied  to  the  defensive  killing  of  minks. 
The  authorities  are,  that  a  man  may  oppose  a  deadly  resistance  to  a  felo- 
nious attack,  but  not  to  a  mere  trespass  (a  trespass  against  a  man's  castle  a 
being  sometimes  excepted ;  3  Gr.  Ev.  sec.  117 ;  1  East  P.  C.  ch.  5,  sec.  56; 
Com.  v.  Brew,  4  Mass.  391,  396 ;  Ros.  Cr.  Ev.  770 ;  1  Bishop  Cr.  L.  sec. 
858,  5th  ed.).  A  man,  in  defence  of  his  possession  of  land  or  goods,  "  may 
justify  an  assault  and  battery ;  but  he  cannot  justify  either  inayheming 
or  wounding,  or  menace  of  life  and  member ;  and  so  note  a  diversity  be- 
tween the  defence  of  his  person  and  the  defence  of  his  possession  or  goods." 
2  Inst.  316.  Where  the  trespass  is  barely  against  property,  "  the  law 
does  not  admit  the  force  of  the  provocation  sufficient  to  warrant  the  owner 
in  making  use  of  any  deadly  or  dangerous  weapon."  1  East  P.  C.  ch.  5, 
sec.  56.     But  a  man,  upon  whom  or  whose  property  another  manifestly 

1  Horrigan  &  Thompson  Coses  on  Self-De-       '  Horrigan  &  Thompson  Cases  on  Self-De- 
fence, 738-757.  —  Rbpobtbb.  fence,  795-862. — Rbpobtbb. 
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intends  to  commit  a  known  felony  by  violence  or  surprise,  is  not  obliged 
to  retreat;  on  the  contrary,  he  niy  U»  his  adversary/and  kill  him* 
necessary  to  prevent  the  felony.  1  East  P.  C.  ch.  5,  sees.  44,  45  ;  3  Gr. 
By.  sec.  115 ;  4  Bl.  Com.  180 ;  Fost.  Cr.  L.  274. 

"  Where  a  crime,  in  itself  capital,  is  endeavored  to  be  committed  by 
force,  it  is  lawful  to  repel  that  force  by  the  death  of  the  party  attempt- 
ing ; "  but  "  the  law  of  England  "  will  not  "  suffer  with  impunity  any 
crime  to  be  prevented  by  death,  unless  the  same,  if  committed,  would  also 
be  puni$hed  by  death.9'  4  Bl.  Com.  181, 182  ;  1  Bishop  Cr.  L.  sec.  849, 
5th  ed.  The  rule  generally  laid  down  is,  that  a  deadly  resistance  is  lawful 
only  against  an  apparent  forcible  felony,  —  the  idea  of  felony  being  "  so 
generally  connected  with  that  of  capital  punishment  that  we  find  it  hard 
to  separate  them."  4  BL  Com.  98.  "  It  is  a  melancholy  truth,  that  among 
the  variety  of  actions  which  men  are  daily  liable  to  commit,  no  less  than 
a  hundred  and  sixty  have  been  declared  by  act  of  parliament  to  be  felonies 
without  benefit  of  clergy ;  or,  in  other  words,  to  be  worthy  of  instant 
death.9'  4  Bl.  Com.  18.  So  long  a  list  might  perhaps  be  made  to  enu- 
merate all,  and  even  more  than  all,  the  attacks  which  it  would  ordinarily 
be  reasonably  necessary  to  resist  unto  the  death  of  the  attacking  party ; 
but  such  a  list,  attached  as  a  limitation  to  the  doctrine  of  defence,  would 
be  an  attempt  to  turn  the  fact  of  reasonable  necessity  into  an  absolute  and 
arbitrary  schedule  of  legal  rules  that  would  be  likely  to  operate  very  un- 
justly in  some  cases,  because  of  the  difficulty  of  foreseeing  and  providing 
for  the  infinite  variety  of  circumstances  and  the  illimitable  diversity  of 
considerations  that  might  be  involved  in  so  broad  a  question  as  the  kind, 
degree,  and  time  of  defence  reasonably  necessary  for  person  or  property* 
If  the  rule  stated  by  Blackstone  were  adopted,  and  defensive  homicide 
were  allowed  only. to  prevent  a  capital  crime,  it  would  not  be  allowed  in 
any  case  in  this  state  at  the  present  time,  except  when  necessary  to  pre- 
vent murder  in  the  first  degree.  Such  is  not  understood  to  be  the  law. 
Gray  v.  Coomb*,  7  J.  J.  Marsh.  478.  If  the  old  English  list  of  one  hun- 
dred and  sixty  capital  crimes  were  the  legal  catalogue  of  attacks  to  which, 
when  violent,  a  deadly  resistance  might  be  made,  the  law  would  be  very 
different  from  what  it  is  now  generally  supposed  to  be.    * 

If,  according  to  the  general  rule  of  the  common  law  authorities,  it  may 
be  reasonably  necessary,  for  the  reason  stated  by  Blackstone,  to  kill  a  man 
only  to  prevent  his  committing  a  capital  crime,  how  can  the  rule  survive 
the  reason  on  which  it  was  founded  ?  If,  by  some  inscrutable  process,  it 
does  survive,  —  if  the  distinction  between  a  f  eloqy  and  a  mere  trespass  is 
still  a  test,  —  this  defendant,  although  he  might  kill  a  man  if  necessary 
to  prevent  his  forcibly  committing  the  felony  of  stealing  a  goose  ;  4  BL 
Com.  287  ;  Lyford  v.  Farrar,  81  N.  H.  814 ;  yet  could  not  kill  him  to 
prevent  his  stealing  things  of  far  greater  value,  being  real  or  savoring  of 
the  realty,  or  bonds,  bills,  notes,  or  other  evidences  of  or  securities  for 
debts  or  other  choses  in  action ;  4  BL  Com.  232,  234 ;  1  Hawk.  P.  C.  ch. 
83,  sees.  21,  22 ;  or  committing  a  vast  amount  of  malicious  mischief.  4 
BL  Com.  243 ;  Com.  v.  Keithf  8  Met.  581.  If  such  recondite,  arbitrary, 
and  irrational  tests  are  to  be  employed,  the  right  of  defence,  guaranteed 
hv  tiiA  Constitution  as  a  natural,  essential,  and  inherent  right,  is  a  very 
1  and  dangerous  one ;  for,  in  a  great  number  of  cases,  however 
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reasonably  necessary  a  deadly  defence  might  be,  no  one,  without  a  lawyer's 
technical  knowledge,  could  make  such  a  defence  without  running  great 
risk  of  the  gallows.  But,  suppose  the  defendant  had  been  a  profound 
lawyer ;  had  known  perfectly  well  that  it  might  be  reasonably  necessary, 
by  homicide,  to  prevent  an  apparent,  violent  felony,  but  not  a  trespass  or 
misdemeanor ;  had  thoroughly  understood  the  general  rule,  and  all  the 
qualifications,  exceptions,  and  nice  distinctions  to  be  found  in  the  books  on 
the  subject ;  and  had  been  able  to  reconcile  or  otherwise  dispose  of  con- 
flicting precedents  and  opinions,  and  accurately  to  remember  and  exactly 
apply  all  the  authorities,  at  an*  instant's  notice,  in  excitement  and  disturb- 
ance, —  his  learning  in  that  branch  of  the  law  would  have  availed  him 
nothing  in  the  adjustment  of  his  defensive  measures  to  the  reasonable 
necessity  of  the  case  presented  by  these  minks,  but  would,  if  relied  upon, 
have  greatly  increased  his  embarrassment.  The  distinction  between  felony 
and  trespass  attempted  by  the  aggressor,  which  has  been  supposed  to  be 
in  general  a  test  of  the  right  to  kill  him,  like  all  other  tests  devised  in 
former  times  to  illustrate  the  predominance  of  the  sanctity  of  human  life 
among  the  considerations  of  reasonable  necessity,  is  inapplicable  to  the 
present  case. 

One  who  finds  game,  that  is,  wild  animals  fit  for  food,  on  his  own 
ground,  cannot  justify  pursuing  them  into  the  land  of  another.  Deane  v. 
Clayton,  7  Taunt.  489.  But  in  Mitten  v.  Faudrye,  Popham,  161,  Dod- 
dridge, J.,  said :  "  In  the  time  of  Chief  Justice  Popham,  this  case  was 
adjudged  in  this  court :  trespass  was  brought  for  hunting,  and  breaking 
of  hedges ;  and  the  case  was,  that  a  man  started  a  fox  in  his  own  land, 
and  his  hounds  pursued  him  into  another  man's  lands,  and  it  was  holden 
that  he  may  hunt  and  pursue  him  into  any  man's  land,  because  a  fox  is  a 
noysome  creature  to  the  commonwealth."  And  other  authorities  hold 
that  a  man  may  justify  an  entry  and  a  reasonable  trespass  upon  another's 
land  for  killing  mischievous  vermin,  that  is,  wild  animals  not  fit  for  food. 
Qundry  v.  Feltham,  1  D.  &  E.  334 ;  Nicholas  v.  Badger,  cited  in  3  D. 
&  E.  259,  note  a ;  Bac.  Abr.  title  Game.  Wild  ducks  being  valuable, 
an  action  lies  for  frightening  them  from  a  decoy  pond  ;  and  grouse  being 
valuable,  an  action  lies  for  frightening  them  away  from  a  man's  land 
Carrington  v.  Taylor,  11  East,  571 ;  Keeble  v.  Hickeringill,  11  East,  574, 
note ;  11  Mod.  74 ;  8  Salk.  9 ;  Holt,  14,  17,  19.;  Ibbotsow  v.  Peat,  3  H. 
&  C.  644.  But  rooks  being  worthless  and  destructive,  it  has  been  held 
that  no  action  lies  for  frightening  them  away  from  a  man's  premises. 
JBannam  v.  Mockett,  2  B.  &  0.  934.  In  the  latter  case,  Bayley,  J.,  deliv- 
ering the  opinion  of  the  court,  said  :  "  In  considering  a  claim  of  this  kind, 
the  nature  and  properties  of  the  birds  are  not  immaterial.  The  law  makes 
a  distinction  between  animals  fitted  for  food,  and  those  which  are  not ; 
between  those  which  are  destructive  to  private  property,  and  those  which 
are  not ;  between  those  which  have  received  protection  by  common  law  or 
by  statute,  and  those  which  have  not.  It  is  not  alleged  in  this  declaration 
that  these  rooks  were  fit  for  food  ;  and  we  know,  in  fact,  that  they  are  not 
generally  so  used."  Whether  all  the  English  authorities  on  the  subject  are 
or  are  not  in  every  particular  sound,  and  adapted  to  the  condition  of  this 
country,  they  at  least  tend  to  show  that  (with  perhaps  some  exceptions 
not  pertinent  to  the  present  inquiry)  mischievous  vermin,  alive  and  free 
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including  ail  classes  of  noxious  wild  animals,  —  beasts,  birds,  insects,  and 
reptiles,  —  not  fit  for  food,  are  worthless  in  the  estimation  of  the  common 
law. 

"  Larceny  cannot  be  committed  in  some  things,  whereof  the  owner  may 
have  a  Imrfd  property,  and  such  whereupon  he  may  maintain  an  action 
of  trespass,  in  respect  of  the  baseness  of  their  nature,  as  mastiffs,  span- 
iels, greyhounds,  bloodhounds ;  or  of  some  things  wild  by  nature,  yet  re- 
claimed by  art  or  industry,  as  bears,  foxes,  ferrets,  &c,  or  their  whelps, 
or  calves,  because,  though  reclaimed,  they  serve  not  for  food  but  pleasure, 
and  so  differ  from  pheasants,  swans,  Ac,  made  tame,  which,  though  wild 
by  nature,  serve  for  food."  1  Hale  P.  C.  511,  512 ;  Bex  v.  Searing,  Russ. 
&  Ry.  850 ;  Norton  v.  Ladd,  5  N.  H.  208 ;  Warren  v.  State,  1  Greene 
(Iowa),  106,  111.  "Of  all  valuable  domestic  animals,  as  horses  and  other 
beasts  of  draught,  and  of  all  animals  domitae  naturae,  which  serve  for 
food,  as  neat  or  other  cattle,  swine,  poultry,  and  the  like,  ....  larceny 
may  be  committed  ;  and  also  of  the  flesh  of  such  as  are  either  domitae  or 
ferae  naturae,  when  killed.  As  to  those  animals  which  da  not  serve  for 
food,  and  which  therefore  the  law  holds  to  have  no  intrinsic  value,  as 
dogs  of  all  sorts,  and  other  creatures  kept  for  whim  and  plqpsure,  though 
a  man  may  have  a  base  property  therein  and  maintain  a  civil  action  for 
the  loss  of  them,  yet  they  are  not  of  such  estimation  as  that  the  crime 
of  stealing  them  amounts  to  larceny."  4  Bl.  Com.  286,  *235 ;  2  lb. 
893. 

44  The  taking  ....  of  any  creatures  whatsoever  which  are  domitae 
naturae,  and  fit  for  food,  as  ducks,  hens,  geese,  ....  may  be  felony ;  " 
bat  subjects  of  larceny  u  ought  not  to  be  things  of  a  base  nature,  as  dogs, 
cats,  bears,  foxes,  monkeys,  ferrets,  and  the  like,  which,  howsoever  they 
may  be  valued  by  the  owner,  shall  never  be  so  highly*  regarded  by  the 
law,  that  for  their  sakes  a  man  shall  die."  1  Hawk.  P.  C.  ch.  88,  sees. 
23,  28.  For  the  sake  of  vermin,  though  tame  and  in  some  sense  valua- 
ble, a  man  shall  not  die.  Capital  punishment  for  stealing  a  domesticated 
goose,  but  not  for  stealing  a  domesticated  mink,  —  such  is  the  discrimi- 
nating discipline  of  the  common  law.  Human  life  of  inestimable  value  ; 
domesticated  animals,  valuable  for  food  or  for  practical  use,  far  less 
worthy  than  the  human  species ;  domesticated  vermin  less  worthy  still ; 
mischievous  wild  vermin,  a  public  nuisance,  —  such  is  the  common  law  * 
appraisal.  Under  this  system,  the  malicious  destroyer  of  human  life  is 
liable  to  indictment  and  death,  but  not  to  a  civil  action,  for  ancient  rea- 
sons difficult  to  be  now  discovered,  possibly  of  theological  origin ;  Ex- 
odus xxi.  12, 18,  19,  22,  28  ;  Leviticus  xxiv.  17, 18 ;  Numbers  xxxv.  81 ; 
possibly  derived  from  the  difference  between  human  life,  which  no  man 
owns,  and  other  life  which  may  be  the  subject  of  property;  Wyatt  v. 
Williams,  43  N.  H.  102 ;  the  malicious  destroyer  of  property  in  domesti- 
cated brutish  life  is  liable  to  an  action  for  the  damage  to  property,  but 
not  to  indictment ;  the  felonious  taker  of  another's  domesticated  animals, 
of  the  class  recognized  by  the  law  as  fit  for  food  or  otherwise  useful  or 
profitable,  is  liable  to  an  indictment  and  an  action ;  the  taker  of  another's 
domesticated  animals  of  the  vermin  class  is  liable  to  an  action,  but  not 
to  indictment;  the  taker  on  another's  land  of  wild  animals  alive  and 
free  is  liable,  for  the  taking,  neither  to  an  action  nor  an  indictment. 
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Whether  these  distinctions  ace,  in  detail,  sound  or  unsound,  and  whether 
some  of  them  do  or  do  not  cease  to  exist  when  larceny  ceases  to  be  a  cap- 
ital crime,  they  at  least  show  a  general  recognition  of  a  gradation  of  val- 
ues ;  and  if  the  common  law  furnishes  no  fixed  and  definite  standard  for 
a  pecuniary  measurement  of  the  differences  in  the  legal  values  of  the 
various  orders  of  creation,  it  does  recognize  mankind  as  far  above,  and 
wild  vermin  as  far  below,  domestic  poultry.  And  the  test  of  the  reason- 
able necessity  of  killing  an  individual  of  the  highest  order,  emanating 
from  the  peculiar  worth  of  that  order,  cannot  be  deduced  from  the  pe- 
culiar worthlessness  of  the  lowest.  If  the  legal  sacredness  of  all  human 
life,  ranking  far  above  the  value  of  property,  is  the  sole  reason  for  hold- 
ing it  reasonably  necessary  that  an  owner  of  property  should  submit  to  a 
trespass  which  he  can  only  prevent  by  destroying  such  life,  the  legal  in- 
feriority of  vermin  life  in  its  wild  state,  too  base  to  be  admitted  to  the 
lowest  rank  of  property,  is  a  sufficient  reason  for  holding  it  reasonably 
necessary  that  an  owner  of  property  should  prevent  a  trespass  by  the 
prompt  destruction  of  such  life.  And  if  the  remedy  of  an  action  at  law 
for  slight  injuries  —  8  Bl.  Com.  4 ;  4  lb.  186 ;  1  Hale  P.  0.  481 ;  2 
Bishop  Cr.  (*.  sec.  641  —  is  an  additional  reason  for  requiring  scrupulous 
care  in  resisting  a  felon,  and  for  not  killing  a  human  trespasser  at  all, 
the  absence  of  such  a  remedy  in  his  case  was  an  additional  reason  for 
psing  some  other  than  inadequate  measures  of  extreme  gentleness,  and 
for  instantly  employing  a  remedy  likely  to  be  lost  by  delay. 

Perhaps  the  statute  upon  which  this  suit  is  brought  is  to  be  regarded 
as  elevating  minks  above  the  base  character  and  position  held  by  them 
at  common  law.  But  it  does  not  elevate  them  to  the  rank  of  property, 
nor  take  them  out  of  the  class  of  wild  vermin.  And  whatever  elevation 
there  is  is  intermittent,  occurring  only  during  a  portion  of  each  year. 
The  statute  is  not  a  prohibition  of  killing  them,  but  a  regulation  of  the 
time  when  they  may  be  killed,  enacted  not  out  of  any  tenderness  for 
them.  The  object  of  the  statute,  hinted  at  in  the  title  of  the  original 
%ct  —  Laws  1866,  ch.  4228, — is,  not  that  these  u fur-bearing  animals" 
shall  not  be  killed,  but  that  there  may  be  more  of  them  to  be  killed,  and 
that  killing  them  may  be  a  more  lucrative  business.  In  the  case  of  a 
man,  the  law  surrounds  his  life  with  unparalleled  safeguards  for  the  sake 
of  his  life,  conclusively  presumed  to  be  of  incalculable  value;  in  the  case 
of  a  mink,  it  is  not  his  life,  but  his  pelt,  that  the  statute  takes  an  interest 
in.  How  impossible  then  it  is  to  apply  the  severe  tests  of  reasonably 
pecessary  defensive  homicide,  founded  upon  grand  considerations  of  the 
sacredness  of  human  life,  to  the  reasonably  necessary  defensive  destruc- 
tion of  vermin  life,  so  far  from  being  sacred  in  the  contemplation  of  the 
statute  and  the  common  law.  And  when  the  rule*  of  imminent  danger 
has  been  so  much  applied  in  cases  of  homicide  as  to  acquire  a  peculiar 
technical  meaning,  founded  on  and  adapted  to  the  sacredness  of  the  sub- 
ject matter  of  those  cases,  how  probable  it  is  that  such  a  rule,  applied  to 
a  case  like  this,  without  the  qualifications  and  explanations  necessary  to 
adapt  it  to  the  subject  matter  of  the  suit,  would  convey  erroneous  ideas 
of  the  l*w,  mislead  the  defendant  and  the  jury,  and  work  injustice. 

The  quantity,  quality,  and  time  of  justifiable  defensive  foroe  depend 
qpon  the  reasonable  necessity  of  each  case ;  and  that  reasonable  necessity, 
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depending  upon  the  particular  circumstances  of  the  case,  is  a  question  of 
fact,  like  a  question  of  reasonable  use  of  land  or  water —  Bassett  v.  S. 
M.  Co.  48  N.  H.  569 ;  Swett  v.  Ctefr,  50  N.  H.  489  ;  Hayes  v.  Waldron, 
44  N.  H.  580;  or  reasonable  time — JRowor  t.  PhUbrick,  5  N.  H.  358 ; 
O-oodall  v.  iSfcreeter,  16  N.  H.  97;  jBariber  v.  Barker,  16  N.  H.  335 ; 
Watson  v.  Witter,  23  N.  H.  492;  2tyb  t.  Hayes,  31  N.  H.  138 ;  Enowh 
ton  v.  «ttoiH  88  N.  H.  268 ;  Odlin  v.  ff^  41  N.  H.  476;  Tyler\.  Web- 
iter,  48  N.  H.  147 ;  State  v.  Plaisted,  48  N.  H.  413  ;  FaW^e  v.  Co.  44 
N.  H.  523 ;  2  Kent  Com.  480  (contra,  Morse  v.  Bellows,!  N.  H.  549, 566  ; 
— in  Concord  Batik  v.  Qregg,  14  N.  H.  831,  and  Zto  v.  Thompson,  22 
N.  H.  217,  the  court  found  the  fact  from  the  evidence  which  was  appar- 
ently submitted  to  the  court) ;  or  reasonable  place —  Currier  v.  Currier v 
2  N.  H.  75 ;  jRaft<fer«  v.  Lamphear,  9  N.  H.  201 ;  Bhoades  v.  Parker,  10 
N.  H.  86 ;  jBb&nes  t.  Fisher,  18  N.  H.  9;  ifife*  v.  Roberts,  34  N.  H.  254; 
or  reasonable  cause  to  believe  a  man  guilty- — Eastman  v.  Eeazor,  44  N. 
H.  518,  520 ;  Lister  v.  Perryman,  L.  R.  4  H.  L.  521 ;  or  reasonable 
cause  to  believe  a  dog  vicious  —  Eittredge  v.  Elliott,  16  N.  H.  77,  82 ; 
or  reasonable  sufficiency  of  a  highway  —  Johnson  v.  Haverhill,  35  N.  H. 
74 ;  Hall  v.  JKan<*A**fer,  40  N.  H.  410 ;  CZar*  v.  Barrington,  41  N.  H. 
44,  52 ;  Howe  v.  Plainfield,  41  N.  H.  135,  138 ;  Winship  v.  -Enfeta,  42 
N.  H.  197 ;  Chamberlain  v.  Enfield,  43  N.  H.  856 ;  or  reasonable  care 
in  using  a  highway  —  Carlton  v.  ItalA,  22  N.  H.  559 ;  Palmer  v.  Ports* 
mouth,  48  N.  H.  265 ;  or  reasonable  care,  diligence,  or  skill,  in  bailment 
and  other  cases — Leighton  v.  Sargent,  27  N.  H.  460 ;  Shepley  v.  Felt,  3 
N.  H.  121 ;  Dow  v.  Sayward,  12  N.  H.  271. 

The  usual  pretext  for  turning  fact  into  law,  is  the  convenience  and 
importance  of  certainty  and  minute  specification  in  the  rules  of  action, 
by  which  men  are  required  to  govern  themselves.  1  Bishop  Cr.  L.  sec. 
855 ;  Gray  v.  Jackson,  51  N.  H.  36.  But,  if  turning  the  fact  of  reason- 
able necessity  into  a  matter  of  law  has  been  practically  useful  in  cases  of 
homicide  and  assault,  the  same  metamorphosis  extended,  without  limita- 
tion, to  cases  like  this,  would  be  productive  of  serious  inconvenience  and 
uncertainty.  When  the  defendant  was  considering  what  to  do,  how  much 
would  he  have  been  aided  by  advice  to  beware  of  violating  the  law,  and 
suspend  defensive  operations  until  he  had  first  tested  the  reasonable  ne- 
cessity of  shooting,  by  such  criteria  as  the  distinction  between  trespass  and 
felony,  the  dogma  requiring  a  request  to  depart  (modified  as  it  is  in  cases 
ef  trespass  vi  et  armis),  the  plea  of  son  assault  demesne,  and  the  doctrine 
of  molliter  manus  imposuit  t  How  much  certainty  would  he  have  de- 
rived from  such  a  warning  ?  It  would  seem  to  him  that  things  had  come* 
to  a  strange  pass  if  a  man  could  not,  without  going  through  a  course  of 
legal  study,  be  qualified  to  judge  of  the  reasonable  necessity  of  shooting 
minks  caught  in  the  act  of  chasing  his  geese,  and  taking  forcible  posses- 
sion of  his  pond.  And,  if  he  had  happened  to  be  conversant  with  the 
doctrine  of  imminent  danger,  as  it  is  generally  laid  down  in  reported 
cases  of  homicide  and  assault,  instead  of  his  course  being  cleared  by  that 
kind  of  knowledge,  lie  would,  by  its  guidance,  have  been  plunged  into 
inextricable  difficulty.  Applying  that  rule  of  imminent  danger,  he  would 
probably  conclude  that  he  could  not  lawfully  fire  at  the  minks  until  they 
came  so  near  their  prey  that  his  defence  would  be  as  dangerous  as  their 
attack. 
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"  AH  our  jurists  hold  that  a  certain  quantity  of  risk  to  life  or  limb 
justifies  a  man  in  shooting  or  stabbing  an  assailant ;  but  they  hare  long 
since  given  up  in  despair  the  attempt  to  describe  in  precise  words  that 
quantity  of  risk.  They  only  say  that  it  must  be,  not  a  slight  risk,  but  a 
risk  such  as  would  cause  serious  apprehensions  to  a  man  of  firm  mind ; 
and  who  will  undertake  to  say  what  is  the  precise  amount  of  apprehen- 
sion whfeh  deserves  to  be  called  serious,  or  what  is  the  precise  texture  of 
mind  which  deserves  to  be  called  firm  ?  It  is  doubtless  to  be  regretted 
that  the  nature  of  words  and  the  nature  of  things  do  not  admit  of  more 

accurate  legislation A  man  beset  by  assassins  is  not  bound  to  let 

himself  be  tortured  and  butchered  without  using  his  weapons,  because 
nobody  has  ever  been  able  precisely  to  define  the  amount  of  danger  which 
justifies  homicide."     2  Macaulay,  Hist.  Eng.  368,  869  (Am.  ed.  1849). 

III.  The  claim  that  the  defendant  was  Gable  if  the  geese  could  have 
been  protected  by  driving  them  away  from  the  minks,  cannot  be  sus- 
tained. 

Requiring  the  defendant  to  drive  away  the  minks  if  he  could,  is  an  ad- 
mission that  he  had  a  right  to  drive  them  away,  and  that  they  had  no 
right  to  remain  on  his  premises  without  his  consent.  But  requiring  him, 
if  he  could  not  drive  them  away  from  the  geese,  to  drive  the  geese  away 
from  them,  is  a  practical  denial  of  his  right  to  keep  geese  in  his  own  pond 
or  on  his  own  land,  if  he  could  only  keep  them  there  by  killing  minks. 
It  amounts  to  this :  it  being  impracticable  to  permanently  eject  the  as- 
sailants, he  must  banish  the  assailed ;  and  the  raising  of  geese  being  im- 
possible, the  raising  of  minks  is  compulsory.  A  freeholder,  permitted  to 
fire  blank  cartridges  only  to  cover  the  endless  retreat  of  his  poultry  before 
these  marauders,  and  obliged  to  suffer  such  an  enemy  to  ravage  his  lands 
and  waters  with  boldness  generated  by  impunity,  is  a  result  of  turning 
the  fact  of  the  reasonable  necessity  of  retreating  to  the  wall  before  a 
human  assailant  into  a  universal  rule  of  law.  This  rule  practically  com- 
pels the  defendant  to  bring  his  poultry  to  the  block  prematurely,  and  to 
abandon  an  important  branch  of  agricultural  industry.  His  right  of  pro- 
tecting his  fowls  is  merely  his  right  of  exterminating  them. 

Not  only  is  one  species  of  his  personal  property  extinguished,  the  free- 
dom of  rural  life  restricted,  and  a  profit  of  husbandry  cut  off,  but  he  is 
forced  to  surrender  his  domain  to  nostile  occupation,  —  his  rights  in  real 
estate  are  materially  impaired.  The  fee,  to  be  sure,  remains  in  him ; 
but  he  involuntarily  holds  it  in  trust  for  the  use  of  others,  whom  he  is 
physically  unable  to  expel,  because  the  only  defensive  measure  that  would 
be  effectual  is  prohibited.  If  the  use  of  his  land  is  taken  from  him  for  a 
private  purpose,  how  can  his  constitutional  right  of  acquiring  and  pos- 
sessing property  be  thus  infringed  ?  If  the  use  is  a  public  one,  how  can 
his  right  be  taken  without  compensation  ?  Ash  v.  Cummings,  50  N.  H. 
591 ;  Aiken  v.  B.  O.  $  M.  R.  R.  51  N.  H.  504,  and  other  cases,  admit 
the  land-owner's  freedom  from  the  invasion  of  private  use  ;  and  maintain 
his  right  to  compensation  for  the  inundation  of  his  land  for  public  use,  — 
a  use  less  inconsistent  with  the  business  of  raising  aquatic  poultry,  than 
the  use  of  his  land  as  a  camp  and  nursery  for  destructive  vermin.  His 
right  of  compensation  is  annihilated ;  and  his  right  of  defence,  established 
by  the  primary  law  of  nature,  and  guaranteed  by  the  common  law  and 
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the  Constitution,  is  reduced  to  an  aggravating  abstraction  by  the  error  of 

S'ving  to  vermin  the  benefit  of  a  test  of  the  reasonable  necessity  of  de- 
nsive  homicide,  founded  on  the  transcendent  legal  worth  of  human  life. 

It  is  reasonably  necessary  that  the  person  who  kills  another  in  his  own 
defence  should  have  first  retreated  as  far  as  he  conveniently  or  safely  can, 
to  avoid  the  violence  'of  the  assault.  And  though,  under  some  circum- 
stances, in  a  time  of  war,  it  may  be  a  reproach  to  flee  from  the  public 
enemy ;  yet,  between  two  citizens  under  the  same  government  in  a  time 
of  peace,  "  the  law  countenances  no  such  point  of  honor,  because  the  king 
and  his  courts  are  the  vindice$  injuriarum,  and  will  give  to  the  party 

wronged  all  the  satisfaction  he  deserves The  party  assaulted  must 

therefore  flee  as  far  as  he  conveniently  can,  either  by  reason  of  some  wall, 
ditch,  or  other  impediment,  or  as  far  as  the  fierceness  of  the  assault  will 
permit  him/'  4  Bl.  Com.  185 ;  1  Hale  P.  C.  481.  This  maxim  of  re- 
treating to  the  wall  is  a  statement  of  fact  properly  illustrating  the  weight 
to  be  given  to  the  sanctity  of  human  life  in  determining  the  reasonable 
necessity  of  killing  a  human  being.  It  has  been  turned  into  law,  and  ap- 
plied, as  a  rule  of  law,  in  cases  of  homicide,  where  the  accused  set  up,  in 
justification,  the '  prevention  of  a  felony ;  but  it  is  not  applicable  to  the 
defensive  destruction  of  vermin. 

What  authorities  are  there  requiring  a  retreat  in  this  case  ?  None  have 
been  found,  though  diligent  search  has  been  made.  In  Wadhurst  v. 
Damme,  Cro.  Jac.  45,  it  was  not  supposed  that  the  defendant  was  liable 
on  the  ground  that  he  could  have  saved  the  conies,  who  were  rightfully 
in  the  warren,  by  driving  them  away  from  the  plaintiff's  dog  who  was 
wrongfully  there.  In  Barrington  v.  Turner,  3  Levinz,  28,  and  JProtheroe 
v.  Mathews,  5  C.  &  P.  581,  it  was  not  claimed  that  the  defendants'  liabil- 
ity for  killing  the  dogs  depended  upon  their  ability  to  save  the  deer  who 
were  rightfully  in  the  parks,  by  driving  them  away  from  the  dogs  who 
were  wrongfully  there.  In  Keck  v.  Salstead,  Lutw.  1494,  it  was  not  held 
that  the  defendant  should  not  kill  the  dog,  so  long  as  he  and  his  family 
could  retreat  into  his  house.  In  Wells  v.  Head,  4  C.  &  P.  568,  and  Parrott 
v.  Hartsfield,  4  Dev.  &  Bat.  110,  no  one  imagined  that  the  defendants  were 
bound  to  drive  their  own  sheep,  who  were  on  their  own  land,  away  from 
trespassing  dogs,  if  by  that  means  the  sheep  could  be  saved.  In  Morris 
v.  Nugent,  7  C.  &  P.  572,  the  idea  was  not  advanced  that  a  man  at- 
tacked by  a  dog  in  the  highway  cannot  kill  the  dog  if  he  can  save  himself 
by  taking  to  flight.  In  King  v.  Kline,  6  Pa.  St.  318,  there  is  no  in- 
timation that  the  law  required  the  defendant  to  hang  his  fish  higher  out 
of  the  dog's  reach.  In  morse  v.  Nixon,  6  Jones  (N.  C),  293,  if  the  plain- 
tiff's hog  had  been  in  the  defendant's  poultry  yard,  and  could  not  have 
been  driven  out,  the  plaintiff  would  hardly  have  urged  that  it  was  the 
legal  duty  of  the  defendant  to  drive  his  poultry  out,  and  surrender  the 
possession  and  control  of  his  land  to  a  destructive  brute.  In  %Brill  v. 
Flagler,  23  Wend.  354,  when  the  plaintiff's  dog  was  howling  around 
the  defendant's  house,  night  and  day,  the  plaintiff  did  not  suggest  the 
reasonable  necessity  of  the  defendant  and  his  family  seeking  repose  else- 
where, and  running  away  from  the  howling  instead  of  stopping  it. 

To  hold,  in  this  case,  that  the  geese  should  have  been  driven  away  from 
their  hoipe,  would  be  equivalent  to  holding  that  they  should  have  been 
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tilled.  The  doctrine  of  retreat  would  leave  them  a  right  to  nothing  but 
life  in  some  place  inaccessible  to  minks,  where  life  might  be  unremunera- 
tive  and  burdensome.  But  that  doctrine  being  irrelevant  when  the  ag- 
gressor is  not  shielded  by  the  inviolability  of  the  human  form  and  the 
sacred  quality  of  human  life,  the  geese  were  not  bound  to  retreat.  As 
against  the  minks,  they  had  a  right  not  only  to  live,  but  to  live  where  the 
defendant  choBe,  on  his  soil  and  pond,  and  to  enjoy  such  food,  drink,  and 
sanitary  privileges  as  they  found  there,  unmolested  by  these  vermin,  in  a 
Btate  of  tranquillity  conducive  to  their  profitable  nurture.  And  it  was  for 
the  jury  to  say,  not  whether  he  could  have  driven  them  away  from  the 
minks,  but  whether  his  shot  was  reasonably  necessary  for  the  protection  of 
his  property,  considering  what  adequate  and  economical  means  of  perma- 
nent protection  were  available,  the  legal  valuation  of  vermin  life,  and  the 
disturbance  and  mischief  likely  to  be  wrought  upon  his  real  and  personal 
'  estate  if  any  other  than  a  sanguinary  defence  were  adopted. 

The  plaintiff's  claim,  if  upheld,  would  reach  far  beyond  an  unjust  judg- 
ment taking  from  this  defendant  the  sum  of  forty  dollars  and  costs.  It 
would  establish  a  principle  of  law,  novel  in  theory  and  practice,  subversive 
of  the  authorities,  extensive  in  its  operation,  and  pernicious  in  its  effect* 
If  the  defendant's  geese  were  bound  to  retreat  before  these  vermin,  it 
follows  that  horses,  cattle,  sheep,  swine,  and  poultry  are  bound,  at  com- 
mon law,  to  retreat  and  to  be  driven  by  their  owners  from  their  own  land, 
if  retreat  is  possible,  regardless  of  course  or  distance,  before  every  dog 
that  chooses  to  attack  them :  if  A's  dog  besets  B's  house,  and  exhibits  an 
inclination  to  attack  the  occupants  when  they  come  out,  they  must  remain 
shut  up  till  he  sees  fit  to  raise  the  siege ;  friends  who  would  come  to  their 
relief  can  do  nothing  but  retreat;  and,  the  law  of  retreat  not  being 
limited  to  any  particular  lines,  every  person,  on  his  own  land  or  in  the 
highway,  menaced  by  another's  dog,  is  bound  not  to  use  a  deadly  weapon, 
if  he  can  escape  by  taking  refuge  in  a  tree  and  remaining  there  an  in- 
definite period ;  and,  in  many  ways,  the  human  industries  and  liberties 
of  the  country  are  subject  to  interruptions,  hindrances,  and  restrictions 
not  heretofore  judicially  established  or  practically  acknowledged.  In  a 
practical  view,  the  perils,  inconveniences,  and  damages  caused  by  perverse 
and  unruly  animals,  under  such  a  system  of  brutish  dominion,  assume  a 
serious  aspect.  In  a  legal  view,  the  expansion  of  the  duty  of  retreat  is  a 
contraction  of  the  natural  and  constitutional  right  of  defending  person 
and  property.  Verdict  set  aside. 
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SUPREME  COURT  OF  INDIANA, 

[November,  1874.] 

constitutional  law.  —  effect  of  the  xtttth  and  xiyth 
amendments  upon  the  sovereign  powers  of  the  states.  — 
a  state  may  provide  for  the  education  of  white  and  col- 
ored children  in  separate  schools. 

COSY  v.  CARTER. 

A  state  statute  provided,  in  substance,  that  a  school  tax  should  be  levied  without  regard 
to  the  race  or  color  of  the  owner  of  the  property  taxed;  that  all  children,  without  re- 
gard to  race  or  color,  should  be  included  in  the  enumeration  for  school  purposes)  the 
colored  children  to  be  enumerated  in  separate  lists,  and  separate  schooVhoases  and 
teachers  to  be  provided  for  them.  In  the  event  of  there  not  being  a  sufficient  num- 
ber of  colored  children  in  any  district  to  warrant  the  erection  of  a  school-house  and 
the  employment  of  a  teacher  for  their  separate  use,  it  was  made  the  duty  o$  the  proper 
officers  to  consolidate  adjoining  districts,  or  otherwise  provide  for  the  education  of 
such  children,  their  full  proportion  of  the  school  revenue  to  be  expended  for  their  ben- 
efit. Held:  1.  That  the  act  was  not  an  infraction  of  the  section  of  the  Constitution 
of  the  state  which  provides  that  the  general  assembly  shall  not  grant  to  any  citizen, 
or  class  of  citizens,  privileges  or  immunities  which  shall  not  equally  belong  to  all  cit- 
izens. 

S.  That  it  was  not  an  infraction  of  the  section  of  the  Constitution  of  the  state  which  pro- 
Tides  f  or  the  establishment  of  a  uniform  system  of  public  schools,  equally  open  to  all. 

8.  That  it  was  not  in  conflict  with  section  2  of  article  4  of  the  Constitution  of  the  United 
States  which  declares  that  the  citizens  of  one  state  shall  enjoy  the  privileges  of  citizens 
in  the  several  states. 

4.  That  it  was  not  in  conflict  with  the  thirteenth  or  fourteenth  amendments  of  the  Con* 
stitution  of  the  United  States,  nor  any  of  the  amendments  of  earlier  date;  nor  with  the 
act  of  Congress  known  as  the  "Civil  Rights  Bill." 

Held,  also,  that  the  thirteenth  and  fourteenth  amendments  do  not  impose  limitations 
upon  the  powers  of  the  states  to  fix,  recure,  and  protect  the  rights,  privileges,  and  in> 
nranitaes  of  their  citizens  as  such,  of  whatever  race  or  color  they  may  be.  That  the 
only  restrictions  which  said  amendments  impose  upon  the  sovereignty  of  the  states  are 
(1)  to  prevent  slavery;  (2)  to  prevent  negroes  or  mulattoes  being  deprived  of  national 
rights;  (3)  to  compel  the  states  to  recognize  negroes  or  mulattoes  as  their  citizens;  (4) 
to  compel  the  states  to  give  to  negroes  or  mulattoes  the  same  rights  which  their  white 
citizens  enjoy. 

The  facts  are  stated  in  the  opinion. 

Btjskirk,  J.  This  was  a  proceeding  by  mandate  on  the  part  of  the 
appellee  against  the  appellants.  The  appellee,  in  his  petition,  alleged 
that  he  was  a  citizen  of  the  State  of  Indiana,  and  resided  in  school  dis- 
trict No.  2,  in  Lawrence  township,  Marion  County,  in  the  said  state ; 
that  he  was  the  father  of  two  children,  Mary  and  Edward  Carter,  and 
the  grandfather  of  Lncy  and  John  Carter,  ail  of  whom  resided  with  him ; 
that  he  was  a  negro  of  African  descent,  and  that  his  said  children  and 
grandchildren  were  all  negroes  of  the  full  blood  and  of  the  same  descent ; 
that  his  children  and  grandchildren  were  respectively  of  the  age  that  en- 
titled them  to  the  benefits  of  the  common  schools  in  the  said  district;  that 
there  wad  a  common  school  for  white  children  in  progress  in  said  district, 
and  that  his  said  children  and  grandchildren  presented  themselves  at  the 
school-house  ia  said  district  and  demanded  admission,  and  to  be  taught 
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therein  with  the  white  children,  but  were  refused  admittance  by  the  ap- 
pellees, Beaver  and  Craig,  the  director  and  teacher  of  said  school,  for  the 
reason  that  the  said  school  was  a  school  for  white  children  and  not  for 
negro  children ;  that  after  the  refusal  aforesaid  he  caused  to  be  served 
upon  the  appellant  a  written  request  and  demand  that  his  said  children 
and  grandchildren  should  be  received  and  taught  in  the  said  school  with 
the  white  children  of  said  district,  but  they  were  refused  admission  only 
on  the  ground  that  they  were  negroes ;  that  said  appellants  and  all  other 
persons  have  wholly  neglected,  failed,  and  refused,  and  still  neglect,  fail, 
and  refuse  to  provide  any  school  in  said  district,  or  in  any  adjoining  dis- 
trict near  enough  for  said  children  or  grandchildren  to  attend  as  scholars  ; 
and  that  by  reason  of  the  premises  his  said  children  and  grandchildren 
are  denied  all  opportunity  to  attend  any  school  in  said  district  or  else- 
where in  the  neighborhood,  as  in  right  they  are  entitled  to  do. 

There  is  no  allegation  that  the  trustee  of  said  school  district  No.  2  had 
failed  or  refused  to  provide  the  means  of  education  for  such  children 
within  the  district,  outside  of  the  said  school  for  white  children,  to  the 
extent  of  their  proportion,  according  to  the  number  of  the  school  re- 
sources of  the  said  district. 

The  aid  of  the  court  was  Requested  to  declare  the  right  of  admission  of 
said  negro  children  into  the  school  for  white  children ;  and  to  compel  the 
appellants  to  admit  them. 

An  alternate  writ  was  issued  against  the  appellants,  requiring  them  to 
admit  such  children  into  the  school  in  said  district  for  white  children,  or 
appear  and  show  cause  why  they  should  not  so  admit  such  children. 

The  appellants  appeared  and  filed  separate  demurrers  to  the  complaint, 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  but  the  demurrers  were  nonsuited  ;  and  the  appellants  refusing 
to  plead  further,  but  electing  to  stand  by  their  exceptions  to  the  rulings 
of  the  court,  the  court  gave  judgment  for  a  peremptory  writ  of  mandate. 

The  appellants  appealed  to  the  general  term,  where  the  judgment  of 
the  special  term  was  affirmed. 

The  error  assigned  is,  that  the  superior  court  in  general  term,  erred  in 
affirming  the  judgment  of  the  court  in  special  term. 

The  question  presented  for  our  decision  is,  whether  the  court  below 
erred  in  overruling  the  demurrer  to  the  complaint,  the  correct  solution  of 
which  will  depend  upon  the  proper  construction  to  be  placed  upon  the 
Constitution  and  statutes  of  this  state,  and  the  Constitution  of  the  United 
States;  and  as  preliminary  to  the  consideration  of  the  grave  constitutional 
questions  arising  in  the  record,  we  proceed  to  inquire  what  provision  the 
legislature  has  made  for  the  education  of  the  white  and  colored  children 
of  the  state. 

The  act  of  March  6, 1865,  provided  for  the  annual  assessment  and  col- 
lection of  a  tax  on  the  property,  real  and  personal,  in  the  state  (except 
that  owned  by  negroes  and  mulattoes),  for  supporting  a  general  system 
of  common  schools  in  the  state.  It  provided  for  the  enumeration  each 
year  of  the  white  children  within  the  respective  townships,  towns,  and 
cities  in  the  state,  between  the  ages  of  six  and  twenty-one  years  exclu- 
sive  of  married  persons.  It  provided  the  officers  and  agencies  for  the  sys- 
tem, the  mode  and  means  of  carrying  it  on,  for  locating  and  establishing 
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schools  and  carrying  them  on,  for  building  school-houses,  and  employing 
teachers,  Ac.  It  was  essentially  white — none  but  white  children  be- 
tween the  named  ages,  and  who  were  unmarried,  were  entitled  to  its 
privileges.     3  Ind.  Stat.  440-472 ;  Bremer  v.  Cambridge,  20  Ind.  268. 

At  the  session  of  the  legislature  of  this  state  next  after  the  ratification 
of  the  fourteenth  amendment  to  the  Constitution  of  the  United  States, 
an  act  was  passed  by  the  general  assembly  of  this  state,  entitled :  "An 
act  to  render  taxation  for  common  school  purposes  uniform,  and  to  pro- 
vide for  the  education  of  the  colored  children  of  the  state,"  which  was 
approved  May  13, 1869,  and  is  as  follows :  — 

44  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  In- 
diana, That  in  assessing  and  collecting  taxes  for  school  purposes  under 
existing  laws,  all  property,  real  and  personal,  subject  to  taxation  for  state 
and  county  purposes,  shall  be  taxed  for  the  support  of  common  schools, 
without  regard  to  the  race  or  color  of  the  owner  of  the  property. 

44  Sect.  2.  All  children  of  the  proper  age,  without  regard  to  race  or  color, 
shall  hereafter  be  included  in  the  enumeration  of  the  children  •  of  the  re- 
spective school  districts,  townships,  towns,  and  cities  of  this  state  for  school 
purposes ;  but  in  making  such  enumeration  the  officers  charged,  by  law, 
with  that  duty,  shall  enumerate  the  colored  children  of  proper  age,  who 
may  reside  in  any  school  district,  in  a  separate  and  distinct  list  from  that 
in  which  the  other  school  children  of  such  district  shall  be  enumerated. 

44  Sect.  3.  The  trustee  or  trustees  of  each  township,  town,  or  city  shall 
organize  the  colored  children  into  separate  schools,  having  all  the  rights 
and  privileges  of  other  schools  of  the  township :  Provided,  There  are  not 
a  sufficient  number  within  attending  distance,  the  several  districts  may  be 
consolidated  and  form  one  district.  But  if  there  are  not  a  sufficient  num- 
ber within  reasonable  distance  to  be  thus  consolidated,  the  trustee  or  trus- 
tees shall  provide  such  other  means  of  education  for  said  children  as  shall 
use  their  proportion,  according  to  number,  of  school  revenue  to  the  best 
advantage. 

44  Sect.  4.  All  laws  relative  to  school  matters,  not  inconsistent  with  this 
act  shall  be  deemed  applicable  to  colored  schools. 

44  Sect.  5.  Whereas  an  emergency  exists  for  the  immediate  taking  effect 
of  this  act,  the  same  shall  be  in  force  from  and  after  its  passage.  3  Stat- 
utes, 472." 

Prior  to  the  passage  of  such  act,  the  assessment  of  taxes  for  school  pur- 
poses had  been  confined  to  the  property  of  white  persons.  The  first  sec- 
tion provided  for  the  levy  and  collection  of  a  tax  for  school  purposes  upon 
all  the  property  within  the  state  subject  to  taxation,  without  regard  to  the 
race  or  color  of  the  owner. 

The  second  section  adds  to  the  enumeration,  directed  in  section  14 
of  the  act  of  March  6, 1865,  all  colored  children  of  the  proper  age,  with- 
in the  state,  and  directs  them  to  be  enumerated  at  the  same  time  with  the 
white  children,  but  in  a  separate  list  or  class  from  that  in  which  the  white 
children  are  enumerated. 

The  third  section  commands  the  trustees  of  each  township,  town,  or  city 
in  the  state,  to  organize  the  colored  children  therein  into  separate  schools, 
with  all  the  rights  and  privileges  of  white  schools  in  the  particular  town- 
ship, town,  or  city.     But  if  the  number  of  colored  children  within  attend- 
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inff  distance  axe  not  sufficient  to  organize  a  school,  the  trustees  may  con- 
solidate several  districts  into  one  for  that  purpose.  And  if  the  number  of 
colored  children  within  reasonable  attending  distance  are  not  sufficient  to 
be  thus  consolidated,  the  trustees  shall  provide  such  other  means  of  edu- 
cation for  such  colored  children  as  shall  use  their  proportion,  according  to 
numbers,  of  the  school  revenue  to  the  best  advantage. 

The  fourth  section  makes  all  laws  relative  to  school  matters,  not  incon- 
sistent with  the  provisions  of  the  act,  applicable  to  colored  schools. 

It  is,  in  the  firet  place,  claimed  that  the  act  of  May  18, 1869,  is  in  con- 
flict with  section  19  of  article  4  of  our  Constitution,  which  provides  that 
every  act  shall  "  embrace  but  one  subject  and  matters  properly  connected 
therewith,  which  subject  shall  be  expressed  in  the  title." 

We  think  the  subject  of  the  act  is  common  schools,  and  that  the  tax- 
ation of  the  property  of  all  persons  for  school  purposes,  and  the  enumera- 
tion of,  and  providing  schools  for  the  oolored  children  of  the  state  are 
properly  connected  with  the  subject  of  the  act.  We  have  so  frequently 
placed  a  construction  upon  the  above  quoted  section  that  we  do  not  deem 
it  necessary  to  reexamine  the  question.  We  cite  the  late  case  of  the  State 
an  the  relation  of  Pitman  v.  Tucker,  where  many  of  the  cases  are  cited. 

It  is  very  plain  and  obvious  to  us,  that  by  the  supplemental  act  of  May 
13, 1869,  the  legislature  has  provided  for  the  education  of  the  white  and 
colored  children  of  the  state  in  separate  schools,  and  the  question  presented 
for  our  decision  is,  whether  such  legislation  is  in  conflict  with  the  Consti- 
tution of  this  state  or  the  Constitution  of  the  United  States. 

It  is  contended  that  the  act  In  question  is  repugnant  to  section  23  of  ar- 
ticle 1,  and  section  1  of  article  8,  and  they  are :  "  Section  28.  The  gen- 
eral assembly  shall  not  grant  to  any  citizen,  or  class  of  citizens,  privileges 
or  immunities  which,  upon  .the  same  terms,  shall  not  equally  belong  to  all 
dtizens."    1  G.  &  H.  83. 

Section  1,  article  8  (1  G.  &  H.  48),  declares,  that  "  knowledge  and 
learning,  generally  diffused  throughout  a  community,  being  essential  to 
the  preservation  of  a  free  government,  it  shall  be  the  duty  of  the  general 
assembly  to  encourage  by  all  suitable  means,  moral,  intellectual,  scien- 
tine,  ana  agricultural  improvement,  and  to  provide  by  law  for  a  general 
and'uniforTsystem  of  cLmon  schools,  wherein  tuition  shall  be  without 
charge,  and  equally  open  to  all." 

It  is  important  that  we  should  settle  in  advance  the  rules  by  which  we 
„e  to  be  guided  m  placing  a  construction  upon  the  constitutional  pro*- 
mons  above  quoted. 

In  the  State  v.  Gibson,  86  Ind.  389,  we  held  that  it  was  settled  by  very 
high  authority  that,  in  placing  a  construction  upon  a  written  constitution, 
or  any  clause  or  part  thereof *  a  court  should  look  to  the  history  of  the 
times  and  examine  the  state  of  things  existing  when  the  constitution,  or 
any  part  thereof,  was  framed  and  adopted,  to  ascertain  the  old  law,  the 
mischief,  and  the  remedy.  The  court  should  also  look  to  the  nature  and 
objects  of  the  particular  powers,  duties,  and  rights  in  question,  with  all  the 
aids  and  lights  of  contemporary  history,  and  give  to  the  wotds  of  each 
provision  just  such  operation  and  force,  consistent  with  their  legitimate 
meaning,  as  will  fairly  serve  the  end  proposed.  Kendall  V.  The  United 
StaU$i  12  Peters,  624 ;  Prigg  v*  The  Commonwealth,  16  lb.  539. 


February,  1875.]        THE  AMERICAN  LAW  TIMES  REPORTS.  77 

Vol.  n.]  Cobt  v.  Cabtbb.  [No.  1. 

In  the  Slaughter-house  CW*,  16  Wallace,  36,  the  same  rales  were  laid 
down  and  illustrated  with  great  force  by  reference  to  the  history  of  the 
times  and  condition  of  things  which  brought  about  the  recent  amendments 
to  the  Constitution  of  the  United  States. 

Judge  Cooley,  in  his  great  work  on  Constitutional  Limitations,  on  page 
64,  says:  — 

"  A  cardinal  rule  in  dealing  with  written  instruments  is,  that  they  shall 
receive  an  unvarying  interpretation,  and  that  their  practical  construction 
is  to  be  uniform*  A  construction  is  not  to  be  made  to  mean  one  thing  at 
one  time,  and  another  at  some  subsequent  time  when  circumstances  may 
have  so  changed,  as  perhaps  to  make  a  different  rule  in  the  case  seem  de- 
sirable. A  principal  share  of  the  benefit  expected  from  written  constitu- 
tions would  be  lost  if  the  rules  they  established  were  so  flexible  as  to  bend 
to  circumstances  or  be  modified  by  public  opinion.  It  is  with  special  ref- 
erence to  the  varying  moods  of  public  opinion,  and  with  a  view  to  putting 
the  fundamentals  of  government  beyond  their  control,  that  these  instru- 
ments are  framed ;  and  there  can  be  no  such  steady  and  imperceptible 
change  in  their  rules  as  inheres  in  the  principles  of  the  common  law* 
Those  beneficent  maxims  of  the  common  law  which  guard  person  and 
property  have  grown  and  expanded  until  they  mean  vastly  more  to  us 
than  they  did  to  our  ancestors,  and  are  more  minute,  particular,  and  per- 
vading in  their  protections ;  and  we  may  confidently  look  forward  in  the 
future  to  still  further  modifications  in  the  direction  of  improvement.  Pub- 
lic sentiment  and  action  effect  such  changes,  and  the  courts  recognize  them ; 
but  a  court  or  legislature  which  should  allow  a  change  in  public  sentiment 
to  influence  it  in  giving  construction  to  a  written  constitution  not  war- 
ranted by  the  intention  of  its  founders,  would  be  justly  chargeable  with 
reckless  disregard  of  official  oath  and  public  duty  ;  and  if  its  course  «ould 
became  a  precedent  these  instruments  would  be  of  little  avail.  The  vio- 
lence of  public  passion  is  quite  as  likely  to  be  in  the  direction  of  oppres- 
sion as  in  any  other;  and  the  necessity  of  bills  of  rights  in  our  fundamen- 
tal laws  lies  mainly  in  the  danger  that  the  legislature  will  be  influenced 
by  temporary  excitements  and  passions  among  the  people  to  adopt  oppres- 
sive enactments.  What  a  court  is  to  do,  therefore,  is  to  declare  the  Jaws 
as  written,  leaving  it  to  the  people  themselves  to  make  such  changes  as 
new  circumstances  may  require.  The  meaning  of  the  Constitution  is 
fixed  whan  it  ia  adopted,  and  it  is  not  different  at  any  aubaequent  time 
when  a  court  has  occasion  to  pass  upon  it." 

Again  the  learned  author  says :  "  The  object  of  construction,  as  applied 
to  a  written  constitution,  is  to  give  effect  to  the  intent  of  the  people  in 
adopting  it.  In  the  case  of  all  written  laws,  it  is  the  intent  of  the  law- 
giver that  is  to  be  enforced."    .... 

Another  cardinal  rule  of  construction  laid  down  by  tins  author  is,  that 
the  whole  instrument  is  to  be  examined  in  placing  a  construction  upon 
any  portion  or  clause  thereof.  He  says :  "  Nor  is  it  lightly  to  be  inferred 
that  any  portion  of  a  written  law  is  so  ambiguous  as  to  require  intrinsic 
aid  in  its  construction.  Every  such  instrument  is  adopted  as  a  whole,  and 
a  clause  which,  standing  by  itself,  might  seem  of  doubtful  import,  may 
yet  be  made  plain  by  comparison  with  other  clauses  or  portions  of  the 
same  law.    It  is,  therefore,  a  rule  of  conatraotion,  that,  the  whole  is  to  Ve 
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examined  with  a  view  to  arriving  at  the  true  intention  of  each  part,  and 
this  Sir  Edward  Coke  regards  the  most  natural  and  genuine  method  of 
expounding  a  statute.  '  If  any  section  (of  a  law)  be  intricate,  obscure, 
or  doubtful,  the  proper  mode  of  discovering  its  true  meaning  is  by  com- 
paring it  with  the  other  sections,  and  finding  out  the  sense  of  one  clause 
by  the  words  or  obvious  intent  of  another ;  and  in  making  this  comparison 
it  is  not  to  be  supposed  that  any  words  have  been  employed  without  oc- 
casion, or  without  intent  that  they  should  have  effect  as  part  of  the  law. 
The  rule  applicable  here  is,  that  effect  is  to  be  given,  if  possible,  to  the 
whole  instrument,  and  to  every  section  and  clause.  If  different  portions 
seem  to  conflict  the  courts  must  harmonize  them,  if  practicable,  and  lean 
in  favor  of  a  construction  which  will  render  every  word  operative,  rather 
than  one  which  may  make  some  idle  and  nugatory.' 

44  This  rule  is  especially  applicable  to  written  constitutions,  in  which  the 
people  will  be  presumed  to  have  expressed  themselves  in  careful  and  meas- 
ured terms,  corresponding  with  the  immense  importance  of  the  powers 
delegated,  leaving  as  little  as  possible  to  implication.  It  is  scarcely  con- 
ceivable that  a  case  can  arise  when  a  court  would  be  justifiable  in  declar- 
ing any  portion  of  a  written  constitution  nugatory  because  of  ambiguity. 
One  part  may  qualify  another  so  as  to  restrain  its  operation,  or  apply  it 
otherwise  than  the  natural  construction  would  require  if  it  stood  by  itself ; 
but  one  part  is  not  to  be  allowed  to  defeat  another,  if  by  any  reasonable 
construction  the  two  can  be  made  to  stand  together." 

In  support  of  the  above  propositions  reference  is  made  in  the  notes  to  the 
following  authorities :  People  v.  Morrell,  21  Wend.  584 ;  Newell  v.  People, 
7  N.  Y  109 ;  McKoan  v.  DevHess,  3  Barb.  196 ;  People  v.  Blodgett,  13 
Mich.  138 ;  United  States  v.  Fisher,  2  Cranch,  399  ;  Bosley  v.  Mattingley, 
14  B.  Monroe,  89 ;  Sturgis  v.  Crotoninshield,  4  Wheat.  202 ;  Schooner 
Paulina's  cargo  v.  United  States,  7  Cranch,  60  ;  Ogden  v.  Strong,  2  Paine 
C.  C.  584  ;  United  States  v.  Bagsdale,  1  Hemp.  497  ;  Southwark  Bank  v. 
Commonwealth,  26  Penn.  St.  446 ;  Ingalls  v.  Cole,  47  Me.  530 ;  McClus- 
hey  v.  Cromwell,  11  N.  Y.  593 ;  Furman  v.  New  York,  56  Sandf.  16 ; 
People  v.  JBT.  Y.  Central  B.  B.  Co.  24  N.  Y.  492 ;  Bidwell  v.  Whitaker, 
1  Mich.  479 ;  Alexander  v.  Worthington,  5  Md.  471 ;  Cantrell  v.  Owens,  14 
Md.  215 ;  Case  v.  Wildridge,  4  Ind.  51 ;  Putnam  v.  Flint,  10  Pick.  504 ; 
Ludlow  v.  Johnson,  3  Ohio,  553  ;  District  Township  v.  Dubuque,  7  Iowa, 
262 ;  Pattison  v.  Yuba,  13  Cal.  175  ;  Spencer  v.  The  State,  5  Ind.  49 ; 
Den  v.  Beid,  10  Pet.  524 ;  Greencastle  Township  v.  Black,  5  Ind.  569 ; 
Stowell  v.  Lord  Zouch,  Plowd.  365 ;  Broome's  Maxims  ^5th  Am.  ed.) 
551 ;  Co.  Lit.  381 ;  Attorney  General  v.  Detroit  $  E.  B.  B.  Co.  2  Mich. 
138 ;  People  v.  Burns,  5  Mich.  114 ;  Manly  v.  State,  7  Md.  135 ;  Park- 
inson v.  State,  14  Md.  184 ;  Belleville  B.  B.  Co.  v.  Gregory,  15  111.  20  ; 
Bvegate  v.  Wardsboro,  30  Vt.  746 ;  Brooks  v.  Mobile  School  Com.  31 
Ala.  227 ;  Den  v.  Dubois,  1  Harrison,  285 ;  Den  v.  Schenck,  3  Halst.  34 ; 
Wolcott  v.  Wigton,  7  Ind.  49 ;  People  v.  Purdy,  2  Hill,  36  ;  Green  v. 
Wetter,  82  Miss.  650 ;  Warren  v.  Sherman,  5  Texas,  441 ;  Quick  v. 
Whitewater  Township,  7  Ind.  570 ;  Gibbons  v.  Ogden,  9  Wheat.  188 ; 
Smith  on  Statutes,  sections  502,  503 ;  Sedgwick  on  Stat.  &  Const.  Law, 
229,  233,  251,  252.  An  examination  of  the  above  authorities  shows 
that  they  are  in  point  and  fully  support  the  doctrines  announced. 
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It  is  essential  to  a  correct  interpretation  of  the  above  provisions  of  our 
Constitution  in  the  light  of  the  above  rules  of  construction,  that  we  should 
look  to  the  history  of  the  times  and  examine  the  condition  of  things  ex- 
isting prior  to  and  at  the  time  of  the  adoption  and  ratification  of  our 
present  state  Constitution,  and  compare  the  sections  in  question  with 
other  portions  and  clauses  of  such  Constitution,  We  will  limit  our  in- 
quiry into  the  political  condition  of  the  negroes  in  this  state  from  the 
organization  of  our  state  government  in  1816  down  to  the  ratification  of 
the  thirteenth,  fourteenth,  and  fifteenth  amendments  to  the  Constitution 
of  the  United  States,  and  incidentally  to  their  status  in  other  states  of  the 
Union. 

Prior  to  the  act  of  May  13,  1869,  making  taxation  for  common  school 
purposes  uniform,  and  providing  for  the  education  of  the  colored  children 
of  the  state  (3  Ind.  Stat.  472),  no  provision  was  made  for  their  education 
in  this  state.  As  a  race  their  condition  was  one*  of  marked  and  settled 
inferiority  before  the  law,  being  confined  strictly  to  the  enjoyment  of  the 
three  primary  rights  only,  and  for  a  large  portion  of  time  legally  pro- 
hibited from  their  full  exercise,  viz, :  the  right  of  personal  security  ;  the 
right  of  personal  liberty;  and  the  right  of  private  property.  But  the 
power  of  exercising  these  rights  was  practically  limited  in  degree,  as  com- 
pared  with  the  exercise  and  enjoyment  of  the  same  rights  by  the  white 
race.  This  was  their  most  favorable  condition  in  several  states  of  the 
Union,  they  being  admitted  to  the  equal  exercise  of  civil  and  political 
rights  and  privileges  with  the  whites  in  but  one  state  of  the  Union.  In 
nearly  one  half  of  the  states  of  the  Union,  as  a  race,  they  lived  in  a  state 
of  life-long  servitude,  having  no  control  of  their  time  or  actions  —  no 
right  to  acquire  property  —  no  lawful  power  to  follow  the  promptings  of 
their  own  thoughts  and  judgmente,  their  lives  and  limb,  their  minds 
and  strength,  the  property  and  subject  to  the  will  of  their  masters ;  and, 
notwithstanding  the  proclamation  of  emancipation,  this  continued  to  be 
their  condition,  practically  and  in  a  large  degree,  until  after  the  ratifi- 
cation of  the  thirteenth  amendment  to  the  Constitution  of  the  United 
States,  December  18,  1865.  2  Kent's  Com.  (7th  ed.)  side  page  252-258, 
and  note  1  to  side  page  58  ;  Scott  v.  Sandford^  19  How.  393  ;  Smith  v. 
Moody,  26  Ind.  299  ;  Rev.  Stat.  1831,  375 ;  lb.  1838,  418.  ^ 

By  section  7  of  article  11  of  the  Constitution  of  1836,  it  is  provided 
that  there  shall  be  neither  slavery  nor  involuntary  servitude  in  this  state, 
otherwise  than  for  the  punishment  of  crimes,  whereof  the  party  shall  have 
been  duly  convicted.     R.  S.  1838,  p.  50. 

Section  2  of  article  3  provided  for  an  enumeration  of  all  the  white 
male  inhabitants  above  the  age  of  twenty-one  years.     R.  S.  1838,  p.  38. 

Section  1  of  article  6  limited  the  right  of  suffrage  to  the  white  male 
citizens  of  the  United  States  of  the  age  of  twenty-one,  and  who  had 
resided  in  the  state  one  year  immediately  preceding  the  election.  R.  S. 
1838,  p.  41. 

By  the  act  of  February  10, 1834,  every  such  person  coming  into  or 
being  brought  into  this  state,  was  prohibited  from  residing  therein,  unless 
bond  with  good  and  sufficient  security,  to  be  approved  by  the  overseers 
of  the  poor  of  some  township,  was  given  on  behalf  of  such  person,  paya- 
ble to  the  State  of  Indiana,  in  the  penal  sum  of  $500,  conditioned  that 
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such  persoH  should  not,  at  any  time,  become  a  charge  to  the  county  in 
which  such  bond  was  given,  nor  to  any  other  county  in  the  state,  as  also 
for  such  person's  good  behavior,  &c. 

It  provided  penalties,  likewise,  for  failure  to  comply  with  those,  pro- 
visions, consisting  of  hiring  such  person  out  and  applying  the  proceeds  to 
his  benefit,  and  removal  from  the  state  ;  and  by  fine  imposed,  and  recov- 
ered by  presentment  or  indictment,  for  harboring  any  such  person  failing 
to  rive  the  required  bond. 

This  act  remained  upon  the  statute  book  of  this  state,  and  continued  in 
force  for  a  period  of  over  twelve  years ;  and  received  the  judicial  sanction 
of  the  supreme  court  of  the  state.  Rev.  Stat.  1831,  pp.  375,  376  ;  Rev. 
Stat.  1838,  pp.  418,  419;  The  State  v.  Cooper,  5  Blackf.  258 ;  Baptiste  v. 
The  State,  lb.  283 ;  Eickland  v.  The  State,  8  lb.  365. 

Article  13  of  the  Constitution  of  this  state,  which  took  effect  on  the 
first  day  of  November,  1851,  and  superseded  the  Constitution  of  1816, 
prohibited  negroes  and  mulattoes  from  coming  into  or  settling  in  this  state 
after  its  adoption,  declared  all  contracts  with  such  persons  void,  and  made 
it  an  offence  punishable  by  fine  of  not  less  than  ten  nor  more  than  five 
hundred  dollars  for  any  person  to  employ  them  ;  and  this  article  was  sub- 
mitted, as  a  distinct  proposition,  to  the  people  of  the  state  for  their  ap- 
froval  or  disapproval,  and  was  adopted  oy  a  vote  of  109,976  to  21,066. 
G.  &  H.  p.  52 ;  Dillon's  Hist.  Ind.  577. 

Other  provisions  of  this  Constitution  excluded  negroes  and  mulattoes 
from  the  elective  franchise,  from  holding  office  in  the  state  or  any  of  its 
departments,  from  the  enumeration  for  senatorial  or  representative  pur- 
poses, and  from  participation  in  all  of  the  privileges  pertaining  to  full  and 
active  citizenship,  —  making  of  them  a  separate  and  distinct  class  of  in- 
feriors before  the  law,  and  placing  them  politically  in  a  separate  body, 
with  no  constitutional  grant  of  privileges  and  immunities  under  the  title 
of  " citizen "  or  "citizens,"  but  leaving  them  in  possession  only  of  the 
three  primary  rights  heretofore  mentioned.  1  Op.  Att'y  Gen.  506  ;  4  Op. 
Att'y  Gen.  147  ;  Smith  v.  Moody,  supra. 

This  the  Constitution,  and  subsequent  recognized  and  decided  constitu- 
tional legislation,  clearly  establish.  Acts  June  18, 1852,  2  G.  &  H.  443  ; 
Hatwood  v.  The  State,  18  Ind.  492  ;  Berkshire  v.  The  State,  7  lb.  389. 

In  the  light  of  the  foregoing  history,  constitutional  provisions,  legisla- 
tive acts  ana  judicial  constructions  thereof,  it  is  very  plain  and  obvious  to 
us  that  persons  of  the  African  race  were  not  in  the  minds  or  contempla- 
tion of  the  wise  and  thoughtful  framers  of  our  Constitution  when  tney 
prepared  and  agreed  upon  the  above  quoted  sections,  or  of  the  people  of 
the  state  when  they  ratified  and  adopted  the  Constitution  containing  such 
provisions. 

In  our  opinion,  the  privileges  and  immunities  secured  by  section  23  of 
article  1  were  not  intended  for  persons  of  the  African  race,  for  the  section 
expressly  limits  the  enjoyment  of  such  privileges  and  immunities  to  citi- 
zens, and  at  that  time  negroes  were  neither  citizens  of  the  United  States 
nor  of  this  state.  It  was  held  by  this  court  in  Sears  v.  The  Board  of 
Commissioners  of  Warren  County,  36  Ind.  267,  that  the  privileges  and 
immunities  secured  by  the  above  quoted  section  were  intended  for  citizenf 
of  this  state. 
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Nor,  in  view  of  the  other  provisions  of  our  Constitution,  and  in  the 
light  of  the  rules  of  construction  before  stated,  can  it  be  successfully  main- 
tained that  the  provisions  of  section  1  of  article  8  were  intended  for  the  chil- 
dren of  the  African  race.  It  is  unreasonable  to  supp&se  that  the  framers 
of  lie  Constitution,  who  had  denied  to  that  race  the  right  of  citizenship, 
of  suffrage,  of  holding  office,  of  serving  on  juries,  and  of  testifying  as 
witnesses  in  any  case  whete  a  white  person  was  a  party,  and  had  prohib- 
ited, under  heavy  pains  and  penalties,  the  further  emigration  of  that  race 
into  the  state,  intended  to  provide  for  the  education  of  the  children  of 
that  race  in  our  common  schools  with  the  white  children  of  the  state. 

The  public  sentiment  of  the  state  at  that  time  was  unfriendly  to  the 
African  race  and  their  participation  in  governmental  affairs,  and  demanded 
their  exclusion  from  the  state ;  and  it  is  not  for  us  to  say,  sitting  here, 
whether  such  policy  was  wise  or  unwise,  and  we  speak  of  it  only  as  a  mat- 
ter of  history  having  a  bearing  upon  the  construction  of  our  Constitution, 

An  application  of  die  rules  of  construction,  heretofore  laid  down,  to  the 
various  provisions  of  our  Constitution,  will  conclusively  demonstrate  that 
the  provisions  of  the  sections  under  examination  have  no  application  to 
the  children  and  grandchildren  of  the  appellee. 

One  of  the  cardinal  rules  of  construction  is,  that  courts  shall  give  effect 
to  the  intent  of  the  framers  of  the  instrument  and  of  the  people  in  adopt- 
ing it.  Then,  as  it  is  manifest  that  neither  the  framers  of  the  Consti- 
tution nor  the  people  in  adopting  it,  intended  that  the  children  of  the  Af- 
rican race  should  participate  in  the  advantages  of  a  general  and  uniform 
system  of  common  schools,  we  possess  no  power  to  construe  the  Consti- 
tution so  as  to  embrace  persons  not  intended  to  be  included. 

Another  rule  of  construction  is,  that  in  placing  a  construction  upon  one 
section  or  clause,  courts  are  required  to  examine  the  whole  instrument 
and  to  give  effect,  if  possible,  to  the  whole  instrument ;  and  if  different 
portions  seem  to  conflict,  the  courts  must  harmonize  them,  if  practicable, 
and  lean  in  favor  of  a  construction  which  will  render  every  word  operative,, 
rather  than  one  which  may  make  some  idle  and  nugatory.  There  is  but 
one  construction  which  will  preserve  the  unity,  harmony,  and  consistency 
of  our  state  Constitution,  and  that  is  to  hold  that  it  was  made  and  adopted 
by  and  for  the  exclusive  use  and  enjoyment  of  the  white  race.  Any  other 
construction  would  convict  the  members  of  the  constitutional  convention 
and  the  voters  of  the  state  of  the  grossest  inconsistency,  absurdity,  and 
injustice.  It  would  be  monstrous  to  hold  that  the  framers  of  the  Consti- 
tution in  adopting  and  the  voters  of  the  state  in  ratifying  it,  intended  that 
the  common  schools  of  the  state  should  be  open  to  the  children  of  the 
African  race,  when,  by  the  same  instrument,  that  portion  of  such  race  as 
then  resided  in  the  state  were  denied  all  political  rights,  privileges,  and 
immunities,  and  the  further  emigration  of  that  race  into  the  state  was 
prohibited  by  the  thirteenth  article  of  the  Constitution,  which  received 
the  almost  unanimous  approval  of  the  voters  of  the  state. 

Another  important  rule  of  construction  is,  that  the  meaning  of  a  con- 
stitution is  fixed  when  it  is  adopted,  and  it  is  not  different  at  any  sub- 
sequent time  when  a  court  has  occasion  to  pass  upon  it.  A  constitution 
is  inflexible  and  cannot  bend  to  circumstances,  or  be  modified  by  public 
opinion.    It  is,  therefore,  the  duty  of  the  court  to  declare  the  law  as  it  ia 
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written,  leaving  to  the  people  in  their  sovereign  capacity  to  make  such 
changes  as  new  circumstances  may  require  ;  and  in  our  opinion,  using  the 
appropriate  and  forcible  language  of  Judge  Cooley :  "  A  court  or  legislature 
which  should  allow  a  change  in  public  sentiment  to  influence  it  in  giving 
construction  to  a  written  constitution  not  warranted  by  the  intention  of 
its  founders,  would  be  justly  chargeable  with  reckless  disregard  of  official 
oath  and  public  duty."  The  views  which  we  have  expressed  are  greatly 
strengthened  and  enforced  by  the  construction  which  this  court  placed 
upon  a  section  of  the  Constitution  of  1816,  and  of  an  act  passed  while  it 
was  in  force. 

Section  1  of  article  9  declares  that  **  knowledge  and  learning,  generally 
diffused  throughout  a  community,  being  essential  to  the  preservation  of  a 
free  government,  and  spreading  the  opportunities  and  advantages  of  edu- 
cation throughout  the  various  parts  of  the  country,  being  highly  conducive 

to  this  end,"  &c "  The  general  assembly  shall,  from  time  to  time, 

pass  such  laws  as  shall  be  calculated  to  encourage  intellectual,  scientific, 
and  agricultural  improvement,  by  allowing  rewards  and  immunities  for 
the  promotion  and  improvement  of  arts,  sciences,  commerce,  manufactures, 
and  natural  history,  and  to  countenance  and  encourage  the  principles  of 
humanity,  industry,  and  morality." 

Section  2  of  said  article  provided  that  "  It  shall  be  the  du'ty  of  the  gen- 
.    eral  assembly,  as  soon  as  circumstances  will  permit,  to  provide  by  law  for 
a  general  system  of  education  ascending  in  a  regular  gradation  from  town- 
ship schools  to  a  state  university,  wherein  tuition  shall  be  gratis  and  equally 
open  to  all."     R.  S.  1838,  pp.  48  and  49. 

While  the  above  Constitution  was  in  force  the  legislature  provided  for. 
a  general  common  school  system,  the  102d  section  of  which  act  was  as  fol- 
lows :  "  When  any  school  is  supported  in  any  degree  by  the  public  school 
fund,  or  by  taxation,  so  long  as  the  money  so  derived  shall  oe  expended 
therein,  such  school  shall  be  open  and  free  to  all  the  white  children  resi- 
dent within  the  district,  over  five  and  under  twenty-one  years  of  age." 
Chapter  15  R.  S.  1843,  p.  321. 

In  the  case  of  Lewis  v.  Henly,  2  Ind.  332,  -this  court  was  required  to 
place  a  construction  upon  the  above  quoted  section,  and  it  was  held  that 
negro  children  were  not  entitled  to  admission  to  the  schools  with  the  white 
children,  and  that  the  legislature  had  the  right  under  the  Constitution  to 
exclude  negro  children  from  our  public  schools.  It  was  further  held  that, 
although  the  negroes  might  be  entitled  to  share  in  the  funds  derived  from 
the  sale  of  lands  donated  by  Congress,  yet  they  would  have  to  do  so  in 
separate  schools,  and  not  in  schools  with  white  children. 

Both  constitutions  provided  for  a  general  and  uniform  system  of  com- 
mon Bchools ;  both  provided  that  the  tuition  should  be  free  and  the  schools 
equally  open  to  all.  Both  constitutions  deprived  the  negroes  of  all  polit- 
ical rights.  If  the  legislature,  under  the  Constitution  of  1816,  had  the 
right  to  exclude  the  negroes  from  the  public  schools  for  white  children,  it 
is  difficult  to  see  why  it  may  not  be  done  under  the  present  Constitution. 

In  Draper  v.  Cambridge,  supra,  this  court  held  that  in  an  application 
for  a  mandate  to  enforce  the  admission  of  a  person  to  a  common  school, 
the  complaint  should  affirmatively  show  that  the  applicant  is  under  twenty- 
one,  and  not  under  five  years  of  age,  and  unmarried,  and  neither  a  negro 
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nor  mulatto,  nor  the  son  or  daughter  of  a  mulatto,  or  such  complaint  would 
be  defective  on  demurrer. 

Having  reached  the  true  construction  of  the  Constitution  of  this  state 
as  it  came  from  the  hands  of  its  framers,  and  received  the  sanction  of  her 
qualified  voters,  the  next  step  is  to  find  out  the  extent  of  its  qualification 
or  change  by  the  Constitution  of  the  United  States. 

Section  2  of  article  4  of  the  Constitution  of  the  United  States  declares, 
44  that  the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  states." 

This  section,  at  an  early  date,  received  a  construction  in  the  case  of 
Corfield  v.  Coryell,  which  has  ever  since  been  recognized  and  approved. 
It  relates  only  to  "  those  privileges  and  immunities  which  are  funda- 
mental ; "  and  which  may  all  "  be  comprehended  under  the  following 
heads :  protection  by  the  government,  with  the  right  to  acquire  and  pos- 
sess property  of  every  kind,  and  to  pursue  and  obtain  happiness  and 
safety,  subject,  nevertheless,  to  such  restraints  as  the  government  may 
prescribe  for  the  general  good  of  the  whole." 

In  the  Slaughter-house  Cases  the  supreme  court  of  the  United  States 
said,  "  its  sole  purpose  was  to  declare  to  the  several  states,  that  whatever 
those  rights,  as  you  grant  them  to  your  own  citizens,  or  as  you  limit  or 
qualify  or  impose  restrictions  on  their  exercise,  the  same,  neither  more 
nor  less,  shaJU  be  the  measure  of  the  rights  of  citizens  of  other  states 
within  your  jurisdiction."  It  did  not  compel  the  state  into  which  the 
citizen  of  another  state  removed  to  allow  him  the  exercise  of  the  same 
rights  which  he  enjoyed  in  the  state  from  which  he  removed.  Corjield  v. 
Coryell,  4  Wash.  C.  C.  Rep.  371 ;  Slaughter-house  Cases,  16  Wal.  76, 77 ; 
Bradwellv.  The  State,  lb.  138 ;  Ward  v.  Maryland,  12  lb.  430  ;  Conner  v. 
Elliott,  18  How.  591 ;  Brown  v.  Maryland,  12  Wheat.  448,  449 ;  People 
v.  Brady,  40  Cal.  198  ;  Story  on  the  Constitution,  §§  1805, 1806  ;  Coo- 
ley's  Constitutional  Lim.  15, 16,  397  ;  Potter's  Dwarris  on  Stat.  525, 526 ; 
Sears  v.  The  Board,  36  Ind.  267 ;  The  Jeffersonville  B.  R.  Co.  v.  Hen- 
dricks, 41  lb.  48. 

It  is  well  settled  by  repeated  decisions  of  the  federal  and  state  courts, 
that  with  the  exceptions  of  the  limitations  imposed  upon  the  powers  of 
the  states  by  section  10  of  article  1  of  the  Constitution  of  the  United 
States  the  several  states  were  left,  as  before  the  federal  Union  was 
formed,  with  full  power  to  declare  the  rights  of  their  citizens,  without 
interference  from  the  federal  government.  It  is  a  familiar  rule  of  con- 
struction of  the  Constitution  of  the  Union,  that  the  sovereign  powers 
vested  in  the  state  governments  by  their  respective  constitutions  remain 
unaltered  and  unimpaired,  except  so  far  as  they  were  granted  to  the  gov- 
ernment of  the  United  States,  or  prohibited  to  the  tftates.  In  one  of  the 
states  of  the  Union,  colored  children  were  entitled  to  admission  into 
schools  for  white  children,  and  to  be  taught  with  white  children,  and  yet, 
if  a  person  residing  in  such  state  should  remove  into  some  other  state, 
where  such  right  is  denied,  the  right  so  exercised  in  the  state  from  which 
the  person  removed  would  be  lost,  because  it  was  not  one  of  those  fun- 
damental rights  which  accompanies  the  person,  but  a  domestic  regula- 
tion exclusively  within  the  constitutional  and  legislative  power  of  each 
state,  and  to  be  regarded  in  the  nature  of  a  domestic  regulation  necessary 
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for  the  good  of  the  whole  people,  or  which  the  good  of  the  people  of  one 
state. in  their  sovereign  judgment  required  to  be  different  from  the  regu- 
lation in  another,  as  best  securing  "  the  general  comfort  and  prosperity 
of  the  state."  Story  on  the  Constitution,  sec.  1353,  1409;  Cooley's 
Const.  Lim.  578,  574 ;  2  Kent's  Com.  side  p.  71 ;  2  Op.  Att'y  Gen.  426  ; 
Commonwealth  v.  Alger,  7  Cush.  84 ;  City  of  New  York  v.  Miln,  11  Pet. 
139 ;  Slaughter-house  Cotes,  supra ;  BradweU  v.  The  State,  lb.  130 ; 
Thayer  v.  Hedges,  22  Ind.  283  ;  Potter's  Dwairis  on  Stat.  352,  452,  455, 
461. 

It  is  very  plain  that  the  tenth  amendment  of  th&  Constitution  of  the 
United  States  cannot  receive  such  construction  as  will  aid  the  claim  of 
the  appellee.  It  declares  "  that  the  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by  it  to  the  state,  are  reserved  to 
the  states  respectively,  or  to  the  people ; "  and  the  power  to  fix  the  quali- 
fications of  the  citizen  of  the  state,  and  to  establish  his  rights  in  the  state, 
is  one  of  the  powers  expressly  reserved  to  the  state  by  this  amendment ; 
for  there  is  no  express  limitation  of  the  power  of  the  states  in  the  federal 
Constitution  in  this  respect,  as  it  then  stood,  and  such  limitation  could  not 
exist  without  express  mention.  Rawle  on  Constitution,  84-87  ;  Story  on 
the  Constitution,  sec.  1904 ;  Works  of  Webster,  vol.  iii.  p.  322 ;  Cooley's 
Const  Lim.  19  ;  Federalist,  140 ;  Slaughter-house  Cases,  supra ;  Barron 
v.  Baltimore,  7  Pet.  248 ;  Smith  v.  Maryland,  18  How.  *Q  ;  Pervear  v. 
Commonwealth,  5  Wal.  475 ;  Barker  v.  People,  3  Cow.  088 ;  James  t. 
Commonwealth,  12  S.  &  R.  221 ;  Jane  v.  Commonwealth,  3  Met.  (Ky.) 
18 ;  Lincoln  v.  Smith,  27  Vt.  336 ;  Warren  v.  Paul,  22  Ind.  276 ;  The 
State  v.  G-arton,  32  lb.  1. 

That  the  views  hereinbefore  expressed  correctly  represent  the  relative 
powers  of  the  federal  and  state  governments  at  the  close  of  the  great  civil 
war  and  until  after  the  ratification  of  the  amendments  to  the  Constitution 
of  the  United  States,  which  followed  the  termination  of  that  contest,  can- 
not, we  think,  be  successfully  controverted. 

We  next  proceed  to  determine  whether  such  amendments,  or  either  of 
them,  has  worked  a  change,  and,  if  it  has,  to  what  extent. 

The  thirteenth  amendment  was  proposed  by  Congress  on  the  first  day 
of  February,  1865,  and  declared  by  the  secretary  of  state  to  have  been 
ratified  December  18, 1865.  It  declares  that  neither  slavery  nor  involun- 
tary servitude,  except  as  a  punishment  for  crime  whereof  the  party  shall 
have  been  duly  convicted,  shall  exist  within  the  United  States,  or  any 
place  subject  to  its  jurisdiction  ;  and  Congress  shall  have  power  to  enforce 
this  article  by  appropriate  legislation.     3  Stat.  (Davis's  Sup.)  579. 

This  amendment  was  to  prevent  any  question  in  the  future  as  to  the 
effect  of  the  war,  and  the  President's  proclamation  of  emancipation  upon 
slavery ;  and  its  obvious  purpose  was  to  forbid  all  shades  and  conditions 
of  African  slavery.     Slaughter-house  Cases,  supra* 

It  had  no  other  office  ;  and  its  real  effect  was  more  for  the  future  than 
the  present.  As  to  the  matter  of  social  and  political  rights  the  African 
was  left  just  where  section  37,  article  1  of  our  state  Constitution  left  him, 
and  subject  to  all  the  inconveniences  and  burdens  incident  to  his  color 
and  race,  except  his  former  one  of  servitude.  He  was  a  person  whose 
place  and  office,  in  the  body  politic,  was  yet  to  be  designated  and  estab- 
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lished.  He  possessed  no  political  rights,  in  the  usual  and  proper  sense  of 
that  term,  through,  or  had  none  conferred  by  this  enactment. 

Following  this  constitutional  amendment,  the  Civil  Rights  Bill  of  April 
9,  1866,  was  enacted  by  Congress,  the  first  section  of  which  declares  who 
are  citizens  of  the  United  States,  and  specifies  certain  rights  which  shall 
be  accorded  to  such  citizens  in  the  states  and  territories,  and  the  residue 
is  made  up  of  pains  and  penalties  for  violation  of  the  rights  sought  to  be 
conferred,  and  the  machinery  for  enforcing  its  provisions. 

It  is  not  worth  while  to  inquire  into  the  effect  of  this  act,  or  whether 
the  federal  Constitution,  which  made  citizens  of  the  different  states  citi- 
zens of  the  United  States,  could  be  changed  by  a  simple  congressional 
enactment ;  for  it  is  clear,  admitting  it  to  be  valid,  that  it  does  not  relate 
to,  nor  bear  upon  the  right  claimed  in  this  case ;  for  it  purports  only  to 
confer  upon  negroes  and  mulattoes  the  right,  in  every  state  and  territory, 
to  make  and  enforce  contracts,  to  sue,  be  parties,  and  give  evidence,  to 
inherit,  purchase,  lease,  sell,  hold,  and  convey  real  and  personal  property, 
and  the  full  and  equal  benefit  of  all  laws  and  proceedings  for  the  security 
of  person  and  pSperty  as  enjoyed  by  white  Sw^TSl  subjects  theS 
to  like  pains  and  penalties.  3  Stat.  Ind.  589.  In  this  nothing  is  left  to 
inference.     Every  right  intended  is  specified. 

The  fourteenth  amendment  to  the  federal  Constitution  was  proposed  by 
Congress,  July  16, 1866,  and  declared  by  the  secretary  of  state  to  have 
been  ratified  July  28,  1868.  It  consists  of  several  sections ;  but  section  1 
is  the  only  one  necessary  to  this  examination.  It  declares  that  "  all  per- 
sons born  or  naturalized  in  the  United  States,  and  subject  to  the  jurisdic- 
tion thereof,  are  citizens  of  the  United  States,  and  of  the  state  wherein 
they  reside.  No  state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States ;  nor  shall 
any  state  deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws." 

This  section  can  better  be  understood  or  construed  by  dividing  and 
considering  it  in  four  paragraphs,  or  clauses,  the  last,  however,  being  & 
mere  restatement  of  what  precedes  it. 

First.  "  All  persons  born  or  naturalized  in  the  United  States,  and  sub- 
ject to  the  jurisdiction  thereof,  are  citizens  of  the  United  States,  and  of 
the  state  wherein  they  reside." 

In  the  Slaughter-house  Qa%t%,  the  Supreme  Court  of  the  United  States 
say  this  is  a  declaration,  "  that  persons  may  be  citizens  of  the  United 
States  without  regard  to  their  citizenship  of  a  particular  state,  and  it  over- 
turns the  Dred  Scott  decision,  by  making  all  persons  born  within  the 
United  States,  and  subject  to  its  jurisdiction,  citizens  of  the  United  States. 
That  its  main  purpose  was  to  establish  the  citizenship  of  the  negro  can 
admit  of  no  doubt.  The  phrase,  *  subject  to  its  jurisdiction,'  was  in- 
tended to  exclude  from  its  operation  children  of  ministers,  consuls,  and 
citizens  or  subjects  of  foreign  states  born  within  the  United  States/'  It 
recognizes  and  establishes  a  "  distinction  between  citizenship  of  the  United 
States  and  citizenship  of  a  state.  Not  only  may  a  man  be  a  citizen  of 
ttie  United  States  without  being  a  citizen  of  a  state,  but  an  important 
element  is  necessary  to  convert  the  former  into  the  latter.    He  most 
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that  lie  should  be  born  or  naturalized  in  the  United  States  to  be  a  citizen 
of  the  Union.  It  is  quite  clear  then,  that  there  is  a  citizenship  of  the 
United  States,  and  a  citizenship  of  a  state,  which  are  distinct  from  each 
other,  and  which  depend  upon  different  characteristics  and  circumstances 
in  the  individual."  Hence  a  negro  may  be  a  citizen  of  the  United  States 
and  reside  without  its  territorial  limits,  or  within  some  one  of  the  territo- 
ries ;  but  he  cannot  be  a  citizen  of  a  state  until  he  becomes  a  bond  fide 
resident  of  the  state. 

Second.  "  No  state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States." 

This  clause  does  not  refer  to  citizens  of  the  states.  It  embraces  only 
citizens  of  the  United  States.  It  leaves  out  the  words  u  citizen  of  the 
state,"  which  is  so  carefully  used,  and  used  in  contradistinction  to  citizens 
of  the  United  States  in  the  preceding  sentence.  It  places  the  privileges 
and  immunities  of  citizens  of  the  United  States  under  the  protection  of 
the  federal  Constitution,  and  leaves  the  privileges  and  immunities  of  citi- 
zens of  a  state  under  the  protection  of  the  state  constitution.  This  is  fully 
shown  by  the  recent  decision  of  the  supreme  court  of  the  United  States 
in  the  Slaughter-house  Cases,  supra. 

Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  court,  and  in  speak- 
ing in  reference  to  the  clause  under  examination,  says :  — 

"  It  is  a  little  remarkable,  if  this  clause  was  intended  as  a  protection  to 
the  citizen  of  a  state  against  the  legislative  power  of  his  own  state,  that 
the  word  citizen  of  the  state  should  be  left  out  when  it  is  so  carefully  used, 
and  used  in  contradistinction  to  citizens  of  the  United  States,  in  the  very 
sentence  which  precedes  it.  It  is  too  clear  for  argument  that  the  change 
in  phraseology  was  adopted  understandingly  and  with  a  purpose." 

"  Of  the  privileges  and  immunities  of  the  citizen  of  the  United  States, 
and  of  the  privileges  and  immunities  of  the  citizen  of  the  state,  and  what 
they  respectively  are,  we  will  presently  consider ;  but  we  wish  to  state 
here  that  it  is  only  the  former  which  are  placed  by  this  clause  under  the 
protection  of  the  federal  Constitution,  and  that  the  latter,  whatever  they 
may  be,  are  not  intended  to  have  any  additional  protection  by  this  para- 
graihofthe^mendment." 

"  If,  then,  ther%is  a  difference  between  the  privileges  and  immunities 
belonging  to  a  citizen  of  the  United  States  as  such,  and  those  belonging 
to  the  citizen  of  the  state  as  such,  the  latter  must  rest  for  their  security  and 
protection  where  they  have  heretofore  rested  ;  for  they  are  not  embraced 
by  this  paragraph  of  the  amendment." 

The  same  learned  judge  in  the  further  examination  of  the  second  clause, 
says :  — 

"  It  would  be  the  vainest  show  of  learning  to  attempt  to  prove  by  cita- 
tions of  authority  that  up  to  the  adoption  of  the  recent  amendments  no 
claim  or  pretence  was  set  up  that  those  rights  depended  on  the  federal 

Sfovernment  for  their  existence  or  protection,  beyond  the  very  few  express 
imitations  which  the  federal  Constitution  imposed  upon  the  states— such, 
for  instance,  as  the  prohibition  against  ex  post  facto  laws,  bills  of  at- 
tainder, and  laws  impairing  the  obligations  of  contracts.  But  with 
the  exception  of  these  and  a  few  other  restrictions,  the  entire  domain  of 
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the  privileges  and  immunities  of  citizens  of  the  states  as  above  defined, 
lay  within  the  constitutional  and  legislative  power  of  the  states,  and  with- 
out that  of  the  federal  government.  Was  it  the  purpose  of  the  fourteenth 
amendment,  by  the  simple  declaration  that  no  state  should  make  or 
enforce  any  law  which  shall  abridge  the  privileges  and  immunities  of 
citizens  of  the  United  States,  to  transfer  the  security  and  protection  of  all 
the  civil  rights  which  we  have  mentioned  from  the  states  to  the  federal 
government  ?  And  when  it  is  declared  that  Congi^ss  shall  have  the 
power  to  enforce  that  article,  was  it  intended  to  bring  within  the  power 
of  Congress  the  entire  domain  of  civil  rights  heretofore  belonging  exclu- 
sively to  the  states  ? 

"  All  this  and  more  must  follow,  if  the  position  of  the  plaintiffs  in  error 
be  sound.  For  not  only  are  these  rights  subject  to  the  control  of  Congress 
whenever  in  its  discretion  any  of  them  axe  supposed  to  be  abridged  by 
state  legislation,  but  that  body  may  also  pass  laws  in  advance,  limiting 
and  restricting  the  exercise  of  legislative  power  by  the  states,  in  the  most 
ordinary  and  useful  functions,  as  in  its  judgment  it  may  think  proper  on 
all  such  subjects.  And  still  further,  such  a  construction,  followed  by  the 
reversal  of  the  judgments  of  the  supreme  court  of  Louisiana  in  these 
cases  "  (these  judgments  sustained  the  validity  of  the  grant,  by  the  Leg- 
islature of  Louisiana,  of  an  exclusive  right  guarded  by  certain  limitations 
as  to  price,  &c,  to  a  corporation  created  by  it,  for  twenty-five  years,  to 
build  and  maintain  slaughter-houses,  Ac,  and  prohibited  the  right  to  all 
others,  within  a  certain  locality),  "  would  constitute  this  court  a  perpet- 
ual censor  upon  all  legislation  of  the  states,  on  the  civil  rights  of  their 
own  citizens,  with  authority  to  nullify  such  as  it  did  not  approve  as  con- 
sistent with  those  rights,  as  they  existed  at  the  time  of  the  adoption  of 
this  amendment. 

44  The  argument,  we  admit,  is  not  always  the  most,  conclusive  which  is 
drawn  from  the  consequences  urged  against  the  adoption  of  a  particular 
construction  of  an  instrument.  But  when,  as  in  the  case  before  us,  these 
consequences  are  so  serious,  so  far-reaching  and  pervading,  so  great  a  de- 
parture from  the  structure  and  spirit  of  our  institutions ;  when  the  effect 
is  to  fetter  and  degrade  the  state  governments  by  subjecting  them  to  the 
control  of  Congress,  in  the  exercise  of  powers  heretofore  universally  con- 
ceded to  them  of  the  most  ordinary  and  fundamental  character  ;  when  in 
fact  it  radically  changes  the  whole  theory  of  the  relation  of  the  state  and 
federal  governments  to  each  other  and  of  both  these  governments  to  the 
people,  the  argument  has  a  force  that  is  irresistible,  in  the  absence  of  lan- 
guage which  expresses  such  a  purpose  too  clearly  to  admit  of  doubt.  We 
are  convinced  that  no  such  results  were  intended  by  the  Congress  which 
proposed  these  amendments,  nor  by  the  legislatures  of  the  states  which 
ratified  them." 

Third.  "  Nor  shall  any  state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law." 

This  clause  is  the  same  contained  in  the  fifth  amendment  to  the  Consti- 
tution of  the  United  States,  but  there  applied  to  the  action  of  the  federal 
government,  and  here  placed  as  a  check  upon  the  states.  But  the  Consti- 
tution of  our  state,  and  perhaps  of  all  the  states,  contain  just  such  a  pro- 
vision, so  that  it  expresses  no  new  principle,  but  is  the  old  rule  in  force 
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since  the  foundation  of  the  state  governments.  It  prohibits  the  states 
from  depriving  any  person  of  life,  liberty,  or  property,  except "  in  the 
due  course  of  legal  proceedings,  according  to  those  rules  and  farms  which 
have  been  established "  by  the  state,  "  for  the  protection  of  private 
rights."  Cooley  on  Const.  Lim.  356,  857 ;  WesterveU  v.  Gregg,  12  N. 
Y.  209. 

Fourth.  "  Nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws  J' 

In  regard  to  this  clause  the  supreme  court  of  thiB  state,  in  The  State  v. 
Gibson,  86  Ind.  389,  say,  it  "  seems  to  have  been  added  in  the  abundance 
of  caution,  for  it  provides  in  express  terms  what  was  the  fair,  logical,  and 
just  implication  from  what  had  preceded  it,  and  that  was,  that  the  per- 
sons made  citizens  by  the  amendment  should  be  protected  by  the  laws  in 
the  same  manner,  and  to  the  same  extent,  that  white  citizens  were  pro- 
tected." 

In  the  case  of  The  State  v.  Gibson,  supra,  this  court  was  called  upon  to 
place  a  construction  upon  the  fourteenth  amendment  to  the  Constitution 
of  the  United  States.  It  was  claimed  in  that  case,  that  such  amendment 
had  abolished  the  laws  of  this  state  prohibiting  the  intermarriage  of 
negroes  and  whites.  We  held  that  marriage  is  a  purely  domestic  institu- 
tion, and  subject  to  the  exclusive  control  of  the  state ;  that  such  amend- 
ment had  not  conferred  on  the  federal  government  any  power  to  inter- 
fere with  the  institution  of  marriage ;  and  that  such  amendment  had  not 
enlarged  the  powers  of  the  federal  government  nor  diminished  those  of 
the  states.  We  then  said :  "  The  fourteenth  amendment  contains  no  new 
grant  of  power  from  the  people,  who  are  inherent  possessors  of  all  power, 
to  the  federal  government.  It  did  not  enlarge  the  powers  of  the  federal 
government,  nor  diminish  those  of  the  states.  The  inhibitions  against  the 
states  doing  certain  things  have  no  force  or  effect.  They  do  not  prohibit 
the  states  from  doing  any  act  that  they  could  have  done  without  them. 
....  The  only  effect  of  the  amendment  under  consideration  was  to  ex- 
tend the  protection  and  blessings  of  the  Constitution  and  laws  to  a  new 
class  of  persons.  When  they  were  made  citizens  they  were  as  much  en- 
titled to  the  protection  of  the  Constitution  and  the  laws  as  were  the  white 
citizens,  and  the  states  could  no  more  deprive  them  of  privileges  and  im- 
munities than  they  could  citizens  of  the  white  race.  Citizenship  entitled 
them  to  the  protection  of  life,  liberty,  and  property,  and  the  full  and 
equal  protection  of  the  laws.  Nor  has  the  ratification  of  thiB  amendment 
in  any  manner  nor  to  any  extent  impaired,  weakened,  or  taken  away  any 
of  the  reserved  rights  of  the  states,  as  they  had  existed  and  been  fully 
recognized  by  every  department  of  the  national  government  from  its  cre- 
ation." What  was  then  intended  to  be  expressed  was,  that  the  fourteenth 
amendment  had  not  delegated  to  the  federal  government  the  power  to 
regulate  and  control  the  domestic  institutions  of  a  state.  As  will  be 
hereinafter  shown,  it  imposes  some  limitations  upon  the  powers  of  the 
states,  as  to  slavery  and  the  equal  protection  of  the  rights  of  citizens  of 
the  United  States  and  of  the  states. 

We  were  then  unaided  by  any  judicial  construction  of  the  fourteenth 
amendment ;  and  we  are  gratified  to  know  tjiat  the  views  then  expressed 
have  been,  in  all  substantial  respects,  sustained  by  the  highest  judicial 
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tribunal  in  this  country,  and  the  one  especially  charged  with  the  construc- 
tion and  interpretation  of  the  federal  Constitution.  By  the  solemn  deci- 
sion of  that  high  court  the  privileges  and  immunities  belonging  to  the  cit- 
izen of  the  state,  as  such,  rest  for  their  security  and  protection  where  they 
have  heretofore  rested,  with  the  states  themselves.    * 

In  The  State  v.  McOann,  21  Ohio  St.  178,  the  supreme  court  of  that 
state  uses  the  following  language :  — 

44  It  would  seem,  then,  that  under  the  Constitution  and  laws  of  this 
state  the  right  to  classify  the  youth  of  the  state  for  school  purposes,  on 
the  basis  of  color,  and  to  assign  them  to  separate  schools  for  education, 
both  upon  well-recognized  legal  principles  and  «the  repeated  adjudications 
of  this  court,  is  too  firmly  established  to  be  now  judicially  disturbed. 

44  But  it  is  claimed  that  the  law  authorizing  the  classification  in  ques- 
tion contravenes  the  provisions  of  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States,  and  is,  therefore,  abrogated  thereby. 

44  Unquestionably  all  doubts,  wheresoever  they  existed,  as  to  the  citizen- 
ship of  colored  persons  and  their  right  to  the  4  equal  protection  of  the 
laws,'  are  settled  by  this  amendment.  But  neither  of  these  were  denied 
to  them  in  this  state  before  the  adoption  of  this  amendment.  At  all 
events,  the  statutes  classifying  the  youth  of  the  state  for  school  purposes 
on  the  basis  of  color,  and  the  decisions  of  this  court  in  relation  thereto, 
were  not  at  all  based  upon  a  denial  that  colored  persons  were  citizens,  or 
that  they  are  entitled  to  the  equal  protection  of  the  laws.  It  would  seem, 
then,  that  these  provisions  of  the  amendment  contain  nothing  conflicting. 
with  the  statute  authorizing  the  classification  in  question,  nor  the  deci- 
sions heretofore  made  touching  the  point  in  controversy  in  this  case. 
Nor  do  we  understand  that  the  contrary  is  claimed  by  counsel  in  this 
case.  But  the  clause  relied  on,  in  behalf  of  the  plaintiff,  is  that  which 
forbids  any  state  to  4make  or  enforce  any  law  which  will  abridge  the 
privileges  or  immunitiesof  citizens  of  the  United  States.9 

"  This  involves  the  inquiry  as  to  what  privileges  or  immunities  are  em- 
braced in  the  inhibition  of  this  clause.  We  are  not  aware  that  this  has 
as  yet  been  judicially  settled.  The  language  of  the  clause,  however, 
taken  in  connection  with  other  provisions  of  the  amendment,  and  of  the 
Constitution  of  which  it  forms  a  part,  affords  strong  reasons  for  believing 
that  it  includes  any  such  privileges  or  immunities  as  are  derived  from,  or 
recognized  by  the  Constitution  of  the  United  States." 

44  A  broader  interpretation  opens  into  a  field  of  conjecture  limitless  as 
the  range  of  speculative  theories,  and  might  work  such  limitations  of  the 
power  of  the  states  to  manage  and  regulate  their  local  institutions  and 
affairs  as  were  never  contemplated  by  this  amendment." 

44  If  this  construction  be  correct,  the  clause  has  no  application  to  this 
case,  for  all  the  privileges  of  the  school  system  of  this  state  are  derived 
solely  from  the  Constitution  and  laws  of  the  state.  If  the  general  assem- 
bly should  pass  a  law  repealing  all  laws  creating  and  regulating  the  sys- 
tem, it  cannot  be  claimed  that  the  fourteenth  amendment  could  be  inter- 
posed to  prevent  so  grievous  an  abridgment  of  the  privileges  of  the 
.  citizens  of  the  state,  for  they  would  thereby  be  deprived  of  privileges 
derived  from  the  state,  and  not  of  privileged  derived  from  the  United 
States. 
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"  But  we  need  not  now  further  discuss  this  point,  as  the  true  meaning 
and  exact  limits  of  the  clause  in  question  are  not  necessarily  involved  in 
this  case.  For,  conceding  that  the  fourteenth  .amendment  not  only  pro- 
vides equal  securities  for  all,  but  guarantees  equality  of  rights  to  the 
citizens  of  a  state,  as  one  of  the  privileges  of  citizens  of  the  United  States, 
it  remains  to  be  seen  whether  this  privilege  has  been  abridged  in  the  case 
before  us.  The  law  in  question  surely  does  not  attempt  to  deprive  colored 
persons  of  any  rights.  On  the  contrary,  it  recognizes  their  right,  under 
the  Constitution  of  the  state,  to  equal  common  school  advantages,  and 
secures  to  them  their  equal  proportion  of  the.  school  fund.  It  only  reg- 
ulates the  mode  and  manjier  in  which  this  right  shall  be  enjoyed  by  all 
classes  of  persons.  The  regulation  of  this  right  arises  from  the  necessity 
of  the  case.  Undoubtedly  it  should  be  done  in  a  manner  to  promote  the 
best  interests  of.  all.  But  this  task  must,  of  necessity,  be  left  to  the 
wisdom  and  discretion  of  some  proper  authority.  The  people  have  com- 
mitted it  to  the  general  assembly,  and  the  presumption  is  that  it  has 
discharged  its  duty  in  accordance  with  the  best  interests  of  all.  At  all 
events,  the  legislative  action  is  conclusive,  unless  it  clearly  infringes  the 
provisions  of  the  Constitution." 

"  At  most,  the  fourteenth  amendment  only  affords  to  colored  citizens 
an  additional  guaranty  of  equality  of  rights  to  that  already  secured  by 
the  Constitution  of  the  state." 

"  The  question,  therefore,  under  consideration  is  the  same  that  has,  as 
we  have  seen,  been  heretofore  determined  in  this  state,  that  a  classifica- 
tion of  the  youth  of  the  state  for  school  purposes,  upon  any  basis  which 
does  not  exclude  either  class  from  equal  school  advantages,  is  no  infringe- 
ment of  the  equal  rights  of  citizens  secured  by  the  Constitution  of  the 
state. 

"  We  have  seen  that  the  law,  in  the  case  before  us,  works  no  substantial 
inequality  of  school  privileges  between  the  children  of  both  classes  in  the 
locality  of  the  parties.  Under  the  lawful  regulation  of  equal  educational 
privileges,  the  children  of  each  class  are  required  to  attend  the  school  pro- 
vided for  them,  and  to  which  they  are  assigned  by  those  having  the  official 
control  of  all.  The  plaintiff,  then,  cannot  claim  that  his  privileges  are 
abridged  on  the  ground  of  inequality  of  school  advantages  for  his  children, 
nor  can  he  decide  where  his  children  shall  be  instructed,  or  what  teacher 
shall  perform  that  office,  without  obtaining  privileges  not  enjoyed  by  white 
-  citizens.  Equality  of  rights  does  not  involve  the  necessity  of  educating 
white  and  colored  persons  in  the  same  school  any  more  than  it  does  that 
of  educating  children  of  both  sexes  in  the  same  school,  or  that  different 
grades  of  scholars  must  be  kept  in  the  same  school.  Any  classification 
which  preserves  substantially  equal  school  advantages  is  not  prohibited  by 
either  the  state  or  federal  Constitution,  nor  would  it  contravene  the  pro- 
visions of  either.  There  is,  then,  no  ground  upon  which  the  plaintiff  can 
claim  that  his  rights  under  the  fourteenth  amendment  have  been  in- 
fringed." 

The  foregoing  opinion,  having  been  rendered  since  the  ratification  of 
the  fourteenth  amendment,  is  directly  in  point  and  is  entitled  to  great 
weight  and  consideration,  coming  as  it  does  from  a  court  distinguished  for 
its  learning  and  ability. 
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How  far,  then,  have  these  amendments  operated  to  change  the  Consti- 
tution of  Indiana,  or  imposed  limitations  or  restrictions  upon  the  sovereign 
power  of  the  state  ? 

We  answer  in  the  following  particulars :  — 

1.  The  state  cannot  in  the  future,  while  a  member  of  the  federal 
Union,  change  her  Constitution  so  as  to  create  or  establish  slavery  or  in- 
voluntary servitude,  except  as  a  punishment  for  crimes  whereof  the  party 
shall  have  been  convicted,  —  thus  protecting  the  new  class  of  citizens,  that 
is,  negroes  and  mulattoes,  from  being  again  reduced  to  slavery. 

2.  The  state  cannot  deny  to,  nor  deprive  a  citizen  of  the  United  States, 
that  is,  any  negro  or  mulatto,  of  those  national  rights,  privileges,  or  im- 
munities which  belong  to  him  as  such  citizen. 

3.  The*  state  must  recognize  as  its  citizen  any  citizen  of  the  United 
States,  that  is,  any  negro  or  mulatto  who  is  or  becomes  a  bond  fide  res- 
ident therein. 

4.  The  state  must  give  to  such,  that  is,  to  such  negro  or  mulatto  who  is 
or  who  becomes  a  band  fide  resident  therein,  the  same  rights,  privileges,  and 
immunities  secured  by  her  Constitution  and  laws  to  her  other,  that  is,  to 
her  white  citizens. 

In  our  opinion  such  amendments  have  not  in  any  other  respect  imposed 
restrictions  or  limitation  upon  the  sovereign  power  of  the  st&e.  From 
this  it  results  that  there  is  no  limitation  upon  the  power  of  the  state,  with- 
in the  limits  of  her  own  Constitution,  to  fix,  secure,  and  protect  the  rights, 
privileges,  and  immunities  of  her  citizens  as  such,  of  whatever  race  or  color 
they  may  be,  so  as  to  secure  her  own  internal  peace,  prosperity,  and  hap- 
piness. 

This  will  preserve  in  their  purity  and  vigor  the  structure  and  spirit  of 
our  complex  system  of  government,  as  it  came  from  the  hands  of  the  great 
and  illustrious  men  who  achieved  our  independence  and  formed  our  match- 
less form  of  government.  Anterior  to  the  adoption  of  the  federal  Consti- 
tution, the  states  existed  as  independent  sovereignties,  possessing  supreme 
and  absolute  power  over  all  questions  of  local  and  internal  government. 
To  the  states  the  whole  charge  of  interior  regulation  is  left  by  the  federal 
Constitution,  to  them,  and  to  the  people  thereof ;  all  powers  not  expressly 
or  by  necessary  implication  delegated  to  the  national  government  and  not 
prohibited  to  the  states  are  reserved  to  the  states. 

The  Constitution  of  the  United  States  is  the  bond  that  binds  the  states 
in  one  federal  union.  It  formed  and  provided  the  agencies  for  the  con- 
tinuance and  management  of  the  federal  government.  It  relates  to  and 
concerns  matters  of  national  import ;  and  enables  the  states,  represented 
by  their  federal  head,  as  one  of  the  independent  and  most  powerful  gov- 
ernments of  the  world,  to  enter  into  and  manage  its  relations  with  the 
other  independent  powers  of  the  earth. 

Under  our  Constitution  our  common  school  system  must  be  general. 
That  is,  it  must  extend  over  and  embrace  every  portion  of  the  state. 

It  must  be  uniform.  The  uniformity  required  has  reference  to  the 
mode  of  government  and  discipline,  the  branches  of  learning  taught,  and  the 
qualifications  as  to  age  and  advancement  in  learning  required  of  pupils,  as 
conditions  of  their  admission.  It  does  not  mean  that  all  the  schools  shall 
be  of  the  same  size  and  grade,  or  that  all  the  branches  of  learning  taught 
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in  one  Bchool  shall  be  taught  in  all  other  schools,  or  that  the  qualifications, 
as  to  age  or  advancement,  which  would  admit  a  pupil  in  one  school,  would 
entitle  such  pupil  to  admission  into  all  the  other  schools.  tJnif ormity  will 
be  secured  when  all  the  schools  of  the  same  grade  have  the  same  system 
of  government  and  discipline,  the  same  branches  of  learning  taught,  and 
the  same  qualifications  for  admission. 

The  schools  must  be  "  equally  open  to  all."  This  has  reference  to  the 
persons  who  are  entitled  to  receive  instruction  therein.  The  phrase 
"  equally  open  to  all "  is  not  to  be  taken  in  a  literal  sense,  for  this  would 
embrace  the  whole  people  of  the  state,  the  infant,  the  middle-aged,  the 
septuagenarian,  and  the  married.  It  is  obvious  that  the  common  schools 
of  the  state  are  neither  to  be  equally  open  to  everybody,  nor  .to  every 
dhild,  but  that  they  are  to  be  equally  open  to  a  class  of  persons,  which 
class  and  their  qualifications  are  to  be  designated  and  prescribed  by  the 
legislature. 

The  federal  Constitution  does  not  provide  for  any  general  system  of 
education  to  be  conducted  and  controlled  by  the  national  government,  nor 
does  it  vest  in  Congress  any  power  to  exercise  a  general  or  special  super- 
vision over  the  states  on  the  subject  of  education.  The  Constitution  gives 
to  Congress  the  power  to  dispose  of  and  make  all  needful  rules  and  reg- 
ulations r&pecting  the  territories  and  other  property  belonging  to  the 
United  States,  and  by  virtue  of  this  power  territorial  governments  are  or- 
ganized. It  also  confers  on  Congress  the  exclusive  power  to  legislate  in 
all  cases  whatever  over  the  District  of  Columbia,  and  by  virtue  of  this 
power  Congress  has  established  in  such  district  a  system  of  common  schools. 
Congress  nS  also  es tablished  and  maintained  n&tary  and  naval  schools 
at  the  expense  of  the  government. 

The  system  of  common  schools  in  this  state  has  its  origin  in  and  is  pro- 
vided for  by  the  Constitution  and  laws  of  this  state.  It  is  purely  a  domes- 
tic institution,  and  subject  to  the  exclusive  control  of  the  constituted  au- 
thorities of  the  state.  The  Constitution  does  not  provide  the  machinery, 
nor  lay  down  its  rule  of  government  or  discipline,  nor  define  the  terms  and 
conditions  of  admission.  It  makes  it  the  imperative  duty  of  the  legisla- 
ture to  provide,  by  law,  the  system,  and  imposes  no  limitations  on  the 
power  of  the  legislature,  except  that  tuition  shall  be  free,  and  the  schools 
shall  be  equally  open  to  all  —  that  is,  to  such  classes  of  persons  as  the  leg- 
islature may  in  its  wisdom  determine. 

There  being  no  further  restriction  upon  the  legislative  power  and  dis- 
cretion, it  necessarily  follows  that,  in  providing  for  this  system  of  schools, 
the  legislature  is  left  free  to  fix  the  qualifications  of  pupils  to  be  admitted 
to  its  benefits,  as  respects  age  and  capacity  to  learn,  to  classify  them  with 
reference  to  age,  sex,  advancement,  and  the  branches  of  learning  they  are 
to  pursue  ;  to  provide  for  the  location  and  building  of  school-houses  ;  to 
designate  to  what  schools  and  in  what  school-houses  the  different  ages, 
sexes,  and  degrees  of  proficiency  shall  be  assigned,  for  these  all  concern  the 
good  order  and  success  of  the  system. 

It  must  also  follow  that  this  policy  or  framework  of  government  for 
that  system  vitally  concerns  and  blends  itself  with  the  internal  affairs  of 
tile  state,  with  its  happiness  and  prosperity,  its  peace  and  good  order ;  and 
depends  u£on  the  wisdom  of  the  legislature,  and  of  the  agencies  provided 
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by  the  legislature,  acting  under  its  established  rules,  and  comes  within  the 
power  possessed  by  every  sovereign  state,  and  is  clearly  without  the  grants 
or  inhibitions  of  such  amendments  to  the  Constitution  of  the  United  States. 
City  of  New  York  v.  Miln,  11  Pet.  72,  102  ;  Licence  Tax  Cases,  5  Wal. 
470,  471 ;  Lane  County  v,  Oregon,  7  Wal.  76 ;  United  States  v.  Smith,  9 
Wal.  45  ;  The  Collector  v.  Day,  11  Wal.  124, 125 ;  The  Slaughter-house 
Cases,  supra  ;  Bartemeyer  v.  Iowa,  18  Wal.  133 ;  8*  C.  1  Am.  L.  T.  R. 
N.  S.  200 ;  The  State  v.  Gibson,  35  Ind.  389 ;  The  W.  $  Q.  B.  B.  Co. 
v.  Miles,  55  Pa.  St.  Rep.  209 ;  Cooley  on  Constitution,  572,  574 ;  Ellis 
v.  The  State,  42  Ala.  525 ;  Fifield  v.  Close,  15  Mich.  505. 

Thifr  system  of  common  schools  must  consist  of  many  schools  in  differ- 
ent localities  or  geographical  divisions ;  and  these  schools  may  be  of  differ- 
ent grades.  In  some  of  these  localities  or  divisions  there  may  be  school- 
houses,  and  in  others  none.  In  some  the  school-house  or  houses  may  not 
be  sufficient  to  accommodate  all ;  and  the  revenue  may  not  be  sufficient  to 
provide  them. 

In  this  system  there  ought  to  be  and  must  be  a  classification  of  the  chil- 
dren. This  classification  ought  to,  and  will  be  with  reference  to  some 
properties  or  characteristics  common  to  or  possessed  by  a  certain  number 
out  of  the  whole,  and  these  classes  may  be  put  into  and  taught  in  differ- 
ent parts  of  the  same  school,  or  different  rooms  in  the  same  school-house, 
or  different  school-houses,  as  convenience  and  good  policy  may  require. 

This  is  too  reasonable  to  admit  of  question,  for  it  concerns  the  general 
good,  and  does  not  affect  the  quality  of  the  privilege,  but  regulates  the 
manner  of  its  enjoyment. 

This  being  settled,  what  is  there  to  prevent  the  classification  of  children, 
equally  entitled  to  the  privileges  of  the  system  of  common  sphools,  with 
reference  to  difference  of  race  or  color,  if  the  judgment  of  the  legislature 
should  hold  such  a  classification  to  be  most  promotive  of,  or  conducive  to 
the  good  order  and  discipline  of  the  schools  in  the  system,  and  the  inter- 
est of  the  public. 

The  legislature,  under  our  state  Constitution  as  it  existed  without  the 
limitation  imposed  upon  the  sovereign  power  of  the  state  by  the  fourteenth 
amendment  as  hereinbefore  stated,  had  the  power  to  provide  for  the  edu- 
cation only  of  the  white  children  of  the  state ;  but  since  its  ratification  no 
system  of  public  schools  would  be  general,  uniform,  and  equally  open  to 
all  which  did  not  provide  for  the  education  of  the  colored  children  of  the 
state.  It  being  settled  that  the  legislature  must  provide  for  the  education 
of  the  colored  children  as  well  as  for  the  white  children,  we  are  required 
to  determine  whether  the  legislature  may  classify  such  children,  by  color 
and  race,  and  provide  for  their  education  in  separate  schools,  or  whether 
they  must  attend  the  same  school  without  reference  to  race  or  color.  In 
our  opinion  the  classification  of  scholars,  on  the  basis  of  race  or  color,  and 
their  education  in  separate  schools,  involve  questions  of  domestic  policy 
which  are  within  the  legislative  discretion  and  control,  and  does  not  amount 
to  an  exclusion  of  either  class.  In  other  words,  the  placing  of  the  white 
children  of  the  state  in  one  class,  and  the  nqgro  children  of  the  state  in 
another  class,  and  requiring  these  classes  to  oe  taught  separately,  provi- 
sion being  made  for  their  education  in  the  same  branches,  according  to  age, 
capacity,  or  advancement,  with  capable  teachers,  and  to  the  extent  of  their 
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pro  rata  share  in  the  school  revenue,  does  not  amount  to  a  denial  of  equal 
privileges  to  either,  nor  conflict  with  the  open  character  of  the  system  re- 
quired by  the  Constitution.  The  system  would  be  equally  open  to  all* 
The  tuition  would  be  free.  The  privileges  of  the  schools  woula  be  denied 
to  none.  The  white  children  go  to  one  school,  or  to  certain  of  the  schools 
in  the  system  of  common  schools.  The  colored  children  go  to  another 
school,  or  to  certain  others  of  the  schools  in  the  system  of  the  common 
schools.  Or,  if  there  are  .not  a  sufficient  number  of  colored  children 
within  attending  distance,  the  several  districts  may  be  consolidated  and 
form  one  district.  But  if  there  are  not  a  sufficient  number  within  reason- 
able distance  to  be  thus  consolidated,  the  trustee  or  trustees  shall  provide 
such  other  means  of  education  for  said  children  as  shall  use  their  propor- 
tion, according  to  number,  of  school  revenue,  to  the  best  advantage*  It 
there  be  cause  of  complaint,  the  white  class  has  as  much  if  not  greater 
cause  than  the  colored  class,  for  the  latter  class  receive  their  full  share  of 
the  school  revenue,  although  none  of  it  may  have  been  contributed  by 
such  class ;  and  when  districts  cannot  be  consolidated  so  as  to  form  a 
school,  such  class  is  entitled  to  receive  their  full  share  of  the  school  rev- 
enue, according  to  number,  which  shall  be  expended  for  their  benefit  to 
the  best  advantage,  a  privilege  which  is  not  granted  to  the  white  class. 

In  our  opinion  there  would  be  as  much  lawful  reason  for  complaint  by 
one  scholar  in  the  same  school  that  he  could  not  occupy  the  seat  of  an- 
other scholar  therein  at  the  same  time  the  latter  occupied  it,  or  by  scholars 
in  the  different  classes  in  the  same  school  that  they  were  riot  all  put  in 
the  same  class,  or  by  the  scholars  in  different  schools  that  they  were  not 
all  placed  in  one  school,  as  there  is  that  white  and  black  children  are 
placed  in  distinct  classes  and  taught  separately,  or  in  separate  schools. 
The  State  ex  rel.  v.  City  of  Cincinnati,  19  Ohio,  178 ;  Van  Camp  v.  The 
Board,  £c.  9  Ohio  St.  406  ;  Baker  v.  The  City  of  Cincinnati,  11  lb.  542 ; 
The  State  v.  McCann,  21  Ohio  St.  198 ;  Dallas  v.  Fosdick,  40  How.  (N.  T.) 
Pr.  R.  249. 

It  is  to  be  noted  that  the  appellee  in  his  petition  for  a  mandate  com- 
plains only  that  his  children  and  grandchildren  were  excluded  from  the 
school  where  the  white  children  were  taught.  There  are  no  allegations 
that  there  was  not  a  sufficient  number  of  colored  children  in  attending 
distance  to  constitute  a  school,  or  that  the  trustee  or  trustees  had  failed 
to  provide  such  other  means  of  education  for  said  children  as  would  use 
their  proportion,  according  to  number,  of  school  revenue  to  the  best  ad- 
vantage. There  is  a  general  allegation  that  the  defendants  had  neglected, 
failed,  and  refused  to  provide  any  school  in  said  district,  or  in  any  ad- 
joining district,  near  enough  for  his  said  children  and  grandchildren  to 
attend  as  scholars. 

The  question  is,  therefore,  squarely  presented,  whether  the  children 
and  grandchildren  of  the  appellee  were  entitled  to  be  admitted  and  taught 
in  the  same  school  with  the  white  children  of  the  district.  The^  legisla- 
ture has  provided  that  a  separate  school  shall  be  provided  in  each*  district 
for  the  education  of  the  colored  children  therein,  where  there  is  a  suf- 
ficient number  of  colored  children;  and  where  there  is  a  deficiency  of 
colored  children  to  form  one  district,  several  districts  shall  be  consoli- 
dated.   But  if  separate  schools  cannot  be  provided  for  the  colored  chil- 
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dren  on  account  of  the  smallness  of  the  number  of  such  children,  then 
such  other  provision  is  to  be  made  by  the  trustee  for  their  education  as  the 
means  in  his  hands  will  enable  him  to  do.  The  legislature  has  not  pointed 
out  or  defined  what  other  means  shall  be  provided.  There  being  no  aver- 
ment that  the  trustee  has  failed  to  provide  for  the  education  of  the  chil- 
dren and  grandchildren  of  the  appellee  outside  of  the  school  for  white 
children,  no  question  arises  as  to  what  would  be  a  compliance  with  such 
requirement.  But  if  such  allegation  had  been  made,  it  would  not  have 
entitled  the  children  and  grandchildren  of  appellee  to  admission  into  the 
white  schools,  because,  the  legislature  has  not  provided  for  the  admission 
of  colored  children  into  the  same  schools  with  the  white  children,  in  any 
contingency  ;,and  even  if,  for  the  sake  of  the  argument,  we  were  to  con- 
cede that  colored  children  are  under  and  by  force  of  the  fourteenth  amend- 
ment so  entitled,  the  courts  cannot,  in  the  absence  of  legislative  authority, 
confer  that  right  upon  them.  The  legislature  has  declared  that  when 
schools  cannot  be  provided  for  the  colored  children,  the  trustee  shall  pro- 
vide such  other  means  for  their  education  as  will  use  up  their  full  share, 
according  to  number,  of  the  school  revenue.  If  the  trustee  fails  in  the  dis- 
charge of  this  duty,  he  may  be  compelled  by  mandate  to  discharge  the 
duty  imposed  upon  him  by  Law. 

The  action  of  Congress  at  the  same  session  at  which  the  fourteenth 
amendment  was  proposed  to  the  states,  and  at  a  session  subsequent  to  the 
date  of  its  ratification,  is  worthy  of  consideration,  as  evincing  the  con- 
current and  after-matured  conviction  of  that  body,  that  there  was  noth- 
ing whatever  in  the  amendment  which  prevented  Congress  from  separating 
the  white  and  colored  races,  and  the  placing  them,  as  classes,  in  different 
schools,  and  that  such  separation  was  highly  proper,  and  conducive  to  the 
well  being  of  the  races,  and  calculated  to  secure  the  peace,  harmony,  and 
welfare  of  the  public;  and  if  no  obligation  was  expected  to  be,  or  was  im- 
posed upon  Congress,  by  the  amendment,  to  place  the  two  races  and  colors 
in  the  same  school,  with  what  show  of  reason  can  it  be  pretended  that  it 
has  such  a  compelling  power  upon  the  sovereign  and  independent  states 
forming  the  federal  Union  ? 

We  refer  to  the  legislation  of  Congress,  relative  to  the  schools  in  the 
District  of  Columbia,  at  the  first  session  of  the  39th  Congress,  and  the 
third  session  of  the  42d  Congress. 

On  the  23d  day  of  July,  1866,  the  act  of  Congress,  entitled  "  An  act 
relating  to  public  schools  in  the  District  of  Columbia,"  took  effect.  It  re- 
quires the  cities  of  Washington  and  Georgetown  to  pay  over  to  the  trus- 
tees of  colored  schools  of  said  cities  such  a  proportionate  part  of  all 
moneys  received  or  expended  for  school  or  educational  purposes  in  said 
cities,  including  the  cost  of  sites  buildings,  improvements,  furniture,  and 
books,  and  all  other  expenditures  on  account  of  schools,  as  the  colored 
children  between  the  ages  of  six  and  seventeen  years,  in  the  respective 
cities,  bear  to  the  whole  number  of  children,  white  and  colored,  between 
the  same  ages.    Acts  Sess.  1,  39  Cong.  222. 

This  was  followed,  at  the  same  session  of  Congress,  by  an  act  entitled 
"  An  act  donating  certain  lots  in  the  city  of  Washington  for  schools  for 
colored  children  m  the  District  of  Columbia,"  approved  July  28,  1866, 
which  authorized  and  required  the  commissioner  of  public  •  buildings  to 
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convey  certain  described  lots  in  the  city  of  Washington,  which  belonged 
to  the  United  States,  to  the  trustees  for  colored  schools  for  the  cities  of 
Washington  and  Georgetown  in  said  district,  for  the  sole  use  of  schools 
for  colored  children  in  that  district ;  the  said  lots  having  been  designated 
and  set  apart  by  the  secretary  of  the  interior  to  be  used  for  colored 
schools  ;  and  the  said  lots,  whenever  converted  to  any  other  use,  to  revert 
to  the  United  States.    Acts  Seas.  1,  39  Cong.  354. 

At  the  42d  session  an  act  was  passed  entitled  "  An  act  to  amend  an 
act  entitled  '  An  act  governing  the  colored  schools  of  the  District  of  Col- 
umbia/ "  approved  March  3, 1873,  which  fixes  the  number  of  the  board 
of  trustees  of  schools  for  colored  children  in  the  District  of  Columbia, 
their  mode  of  appointment,  their  duties,  &c,  and  authorized^the  governor 
of  the  district  to  appoint  a  superintendent  of  schools  for  colored  children, 
who  is  to  receive  a  salary  of  $2,500  annually,  for  his  services,  Ac,  and 
directs  the  proportion  of  school  money  then  due,  or  afterward  to  be- 
come due  to  the  board  of  trustees  of  colored  schools  from  the  cities  of 
Washington  and  Georgetown,  to  be  paid  to  the  treasurer  of  said  board, 
and  not  to  the  trustees  as  provided  in  the  act  of  July  23, 1866.  Acts  Sess. 
8,  42  Cong.  260. 

This  legislation  of  Congress  continues  in  force  at  the  present  time,  as  a 
legislative  construction  of  the  fourteenth  amendment,  and  as  a  legislative 
declaration  of  what  was  thought  to  be  lawful,  proper,  and  expedient  under 
such  amendment,  by  the  same  body  which  proposed  such  amendment  to 
the  states  for  their  approval  and  ratification. 

We  are  very  clearly  of  the  opinion  that  the  act  of  May  18, 1869,  is 
constitutional,  and  that  while  it  remains  in  force,  colored  children  are  not 
entitled  to  admission  into  the  common  schools  which  are  provided  for  the 
education  of  the  white  children. 

In  our  opinion  the  court  below  erred  in  affirming  the  action  of  the  court 
in  special  term,  and  the  judgment  is  reversed  with  costs,  and  the  cause  is 
remanded  to  the  court  below  with  directions  to  that  court  to  overrule  the 
judgment  of  the  court  in  special  term,  in  overruling  the  demurrer  to  the 
petition  for  a  mandate. 

Obbobk,  J.,  dissenting.  I  am  inclined  to  think  that  the  allegations  in 
the  complaint  are  not  sufficient  to  entitle  the  appellee  to  a  mandate,  and 
that  the  judgment  of  the  court  below  ought  to  be  reversed.  But  there  is 
very  much  in  the  foregoing  opinion  in  which  I  do  not  concur. 

If  I  desired  to  do  so,  I  could  not,  during  the  short  time  that  I  am  to  re- 
main in  my  present  position,  properly  and  satisfactorily  consider  the  ques- 
tion discussed,  and  must,  therefore,  content  myself  with  this  qualified 
dissent. 


Much,  1675.]  THE  AMERICAN  LAW  TIME8  REPORTS.  07 

Vol.  IIJ  Jbbkstt  0.  Hoxa.  [No.  3. 


CIBCUIT  COURT  OF  THE  UNITED  STATES.  — SOUTHERN 

DISTRICT  OF  GEORGIA. 

BUJA  AND  NOTES.  —  ACCOMMODATION    ACCEPTOR.  —  STATE   DECISIONS 

IN    FEDERAL    COURTS. 

JERRETT  v.  HONE. 

1 .  In  passing  upon  questions  of  general  commercial  law,  the  federal  courts  are  not 
bound  by  the  aecisions  of  the  courts  of  the  state  where  the  contract  in  question  was 
made,  or  is  sought  to  be  enforced. 

2.  An  accommodation  acceptor  of  a  bill  of  exchange  transferred  before  maturity  by  the 
drawers  in  liquidation  of  their  own  preexisting  debt  cannot  defend  an  action  against 
himself  on  the  bill  by  alleging  that  he  was  an  accommodation  acceptor  only,  and  that 
the  fact  was  known  to  the  holders  of  the  bill  when  they  took  it 

This  case,  heretofore  unreported,  was  tried  at  the  November  term, 
1873,  by  Woods  and  Erskine,' JJ.,  and  a  jury.  It  went  off  on  the  motion 
of  plaintiffs  to  exclude  from  the  jury  the  evidence  offered  by  defendant 
to  sustain  his  defence. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  M.  Norwood,  for  plaintiffs. 

Messrs.  Yates  Levy  ft  Geo.  A.  Mercer,  contra. 

Woods,  J.  This  action  is  brought  by  plaintiffs  as  holders  against  the 
defendant  as  acceptor  of  a  bill  of  exchange  of  which  the  following  is  a 
copy:  — 

"  $2,587^.  New  York,  June  25, 1870. 

14  Thirty  days  after  date  pay  to  the  order  of  ourselves  twenty -five  hun- 
dred and  eighty-seven  ^  dollars  with  exchange  on  New  York,  and 
charge  the  same  to  account  of  Chbistoe  &  Stbuthebs. 

44  To  Mr.  Wm.  Hone,  Savannah,  Ga." 

The  bill  was  indorsed  by  Christoe  &  Strainers,  and  accepted  by  de- 
fendant. 

To  the  declaration  upon  this  bill  the  defendant  has  pleaded  the  genera) 
issue  and  a  special  plea  to  the  effect  that  the  acceptance  was  without  con- 
sideration, and  for  the  accommodation  of  the  drawers,  and  that  the  bill 
was  given  to  the  plaintiffs  in  liquidation  of  an  antecedent  debt  due  from 
the  drawers  to  the  plaintiffs,  and  that  no  injury  or  detriment  has  accrued 
to  the  plaintiffs,  or  oenefit  to  the  drawers  or  defendant,  by  reason  of  said 
acceptance. 

The  facts,  about  which  there  is  no  dispute,  are  in  substance  these :  On* 
the  25th  of  June,  1870,  Christoe  ft  Struthers  were  a  firm  doing  business 
in  the  city  of  New  York.  They  were  indebted  to  the  plaintiffs,  John? 
Jewett  &  Sons,  who  were  pressing  tbem  for  payment.  Christoe  &  Stru- 
thers being  unable  to  pay  their  indebtedness  to  plaintiffs  applied  to-  the 
defendant,  William  Hone,  of  Savannah,  for  assistance,  which  he  assented  to 
give.  To  this  end  Christoe  &  Struthers  drew  the  bill  in  question  which 
was  indorsed  by  Christoe  &  Struthers  and  accepted  by  Hone,  who  was 
purely  an  accommodation  acceptor  and  received  no  consideration  for  his 
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acceptance,  and  Christoe  &  Struthers  agreed  with  him  to  pay  the  bill  at 
maturity. 

The  bill  so  indorsed  and  accepted  was  before  maturity  transferred  by 
Christoe  &  Struthers,  who  were  "  hard  pressed,"  to  the  plaintiffs,  who 
were  their  creditors,  "  in  liquidation  of  a  debt  due  them,"  and  the  plain- 
tiffs u  received  it  for  the  amount  expressed  on  its  face." 

Jewett  &  Sons  knew  when  they  received  the  draft  that  Hone  was  an 
accommodation  acceptor. 

The  question  presented  by  the  case  should  have  been  raised  on  de- 
murrer to  the  sufficiency  of  the  plea.  Such  demurrer  was  not  filed,  and 
the  point  in  controversy  is  submitted  to  the  court  upon  the  motion  of 
plaintiff  to  exclude  the  evidence  of  the  defendant  tending  to  establish  his 
special  plea. 

The  point  for  determination  is  this :  Can  an  accommodation  acceptor 
of  a  bill  of  exchange,  transferred  before  maturity  by  the  drawers,  in  liqui- 
dation of  an  antecedent  debt,  set  up  as  a  defence  to  an  action  against  him 
upon  the  bill  the  fact  that  he  was  an  accommodation  acceptor,  that  fact 
being  known  to  the  holders  when  they  received  the  bill  ? 

It  is  claimed  by  the  defendant  that  the  contract  sued  on  was  a  New 
York  contract,  made  and  to  be  performed  in  that  state  and  that  it  must 
be  governed  by  the  law  of  that  state. 

It  is  further  insisted,  that  by  the  law  of  New  York,  as  set  forth  in  the 

decisions  of  the  courts,  the  facts  set  up  in  the  special  plea  would  be  a 

good  defence  to  this  action,  and  we  are  cited  to  the  following  cases : 

Wardell  v.  Howell,  9  Wendell,  170;  Bosa  v.  Brotherson,  10  lb.  86 ;  Kent 

v.  Palmer,  1 2  lb.  523  ;  Boot  v.  French,  13  lb.  570. 

Is  this  court  bound  by  these  decisions,  admitting  that  they  set  forth  the 
settled  doctrine  in  New  York  ?  This  question  was  raised  and  decided  in 
the  negative  by  the  supreme  court  of  the  United  States  in  Swift  v.  Tyson, 
.16  Peters,  1 ;  in  which  the  court  says,  in  referring  to  the  same  New  York 
decisions  cited  in  this  case :  "  It  is  observable  that  the  courts  of  New 
York  do  not  found  their  decisions  upon  this  point  upon  any  local  statute 
or  positive,  fixed,  or  ancient  local  usage,  but  they  deduce  the  doctrine  from 
the  general  principles  of  commercial  law.  It  is,  however,  contended  that 
the  34th  section  of  the  Judiciary  Act  of  1789,  c.  20,  furnishes  a  rule  ob- 
ligatory upon  this  court  to  follow  the  decisions  of  the  state  tribunal  in 
«U  cases  to  which  they  apply..  That  section  provides  that  "  the  laws  of 
-the  several  states,  except  when  the  Constitution,  treaties,  or  statutes  of 
the  United  States  shall  otherwise  require  or  provide,  shall  be  regarded  as 
rules  of  decision  in  trials  at  common  law  in  cases  where  they  apply." 

u  In  order  to  maintain  the  argument  it  is  essential,  therefore,  to  hold 
that  the  word  *  laws,'  in  this  section,  includes  within  the  scope  of  its 
meaning  the  decisions  of  the  local  tribunals.     In  the  ordinary  use  of  lan- 

Eiage  it  will  hardly  be  contended  that  the  decisions  of  courts  constitute 
ws.  They  are  at  most  only  evidence  of  what  the  laws  are,  and  are  not 
of  themselves  laws.  They  are  often  reexamined,  reversed,  and  qualified 
by  the  courts  themselves  whenever  they  are  found  to  be  either  defective, 
or  ill-founded,  or  otherwise  incorrect.  The  laws  of  a  state  are  more  usu- 
ally understood  to  mean  the  rules  and  enactments  promulgated  by  the 
legislative  authority  thereof,  or  long  established  local  customs  having  the 
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force  of  laws.  In  all  the  various  cases  which  have  hitherto  come  before  us 
for  decision,  this  court  have  uniformly  supposed  that  the  true  interpretation 
of  the  34th  section  limited  its  application  to  state  laws  strictly  local,  that 
is  to  say  to  the  positive  statutes  of  the  state  and  the  construction  thereof 
adopted  by  the  local  tribunals,  and  to  the  rights  and  titles  to  things  having 
a  permanent  locality,  such  as  the  rights  and  titles  to  real  estate  and  other 
matters  immovable  and  infra-territorial  in  their  nature  and  character.  It 
has  never  been  supposed  by  us  that  the  section  did  apply  or  was  designed 
to  apply  to  questions  of  a  more  general  nature,  not  at  all  dependent  upon 
local  statutes  or  local  usages  of  a  fixed  and  permanent  operation;  as  for 
example  to  the  construction  of  ordinary  contracts  or  other  written  instru- 
ments, and  especially  to  questions  of  general  commercial  law,  where  the 
state  tribunals  are  called  upon  to  perform  the  like  functions  as  ourselves, 
that  is,  to  ascertain  upon  general  reasoning  and  legal  analogies  what  is 
the  true  exposition  of  the  contract  or  instrument,  or  what  is  the  just  rule 
furnished  by  the  principles  of  commercial  law  to  govern  the  case.  .  .  \  .  The 
law  respecting  negotiable  instruments  may  be  truly  declared  in  the  lan- 
guage of  Cicero,  adopted  by  Lord  Mansfield  in  Luke  v.  Lyde,  2  Burr.  882, 
887,  to  be  in  a  great  measure  not  the  law  of  a  single  country,  but  of  the 
commercial  world.  -  Non  erit  alia  lex  Hotnce,  alia  Athenis,  alia  nunc,  alia 
posthac,  sed  et  apud  omnes  gentes  et  omni  tempore  una  eadwmque  lex  ob- 
tinebaL" 

This  extract  from  the  decision  of  the  supreme  court  of  the  United 
States  shows  conclusively  that  we  are  not  to  be  controlled  by  the  decisions 
of  the  local  tribunals  of  New  York,  in  passing  upon  the  rights  of  the 
parties  in  this  action,  even  if  their  decisions  were  uniform.  But  they  are 
not.  Thus,  in  Warren  v.  Lynch,  5  Johns.  289,  the  supreme  court  of 
New  York  held  that  a  preexisting  debt  was  a  sufficient  consideration  to 
entitle  a  bond  fide  holder  without  notice  to  recover  the  amount  of  a  note 
indorsed  to  him,  which  might  not  as  between  the  original  parties  have  been 
valid,  and  the  same  doctrine  was  held  by  Mr.  Chancellor  Kent,  in  Bay  v. 
Coddington,  5  Johns  Ch.  54.  And  the  cases  in  10,  12  and  13  Wendell, 
supra,  have  by  subsequent  decisions  of  the  supreme  court  of  judicature 
of  the  state  been  overruled.  Bank  of  SaUna  v.  Babeock,  21  Wendell,  499; 
Bank  of  Sandusky  v.  SeovUl,  24  lb.  115. 

We  think  it,  therefore,  clear  that  in  determining  the  liability  of  the 
defendant  we  are  to  be  guided  by  the  rule  of  the  general  law  merchant, 
and  not  by  the  shifting  and  conflicting  decisions  of  any  local  tribunals. 
Do  the  facts,  then,  as  they  appear  in  this  case  constitute  a  defence  to  the 
action. 

We  think  the  current  and  weight  of  authority  sustains  the  doctrine 
that  a  bond  fide  holder,  taking  a  negotiable  note  in  payment  of  or  as 
security,  for  a  preexisting  debt,  is  a  holder  for  a  valuable  consideration 
entitled  to  protection  against  all  the  equities  between  the  antecedent  par- 
ties. Swift  v.  Tyson,  16  Peters,  1 ;  Coolidge  v.  Payson,  2  Wheat.  66  ; 
Townsley  v.  Sumrall,  2  Pet.  170  ;  Atkinson  v.  Brooks,  26  Vt.  574 ;  P&i- 
Her  v.  Morris,  20  Eng.  Law  &  Eq.  103  ;  Petrie  v.  Clark,  11  Sergt.  &  R. 
377 ;  CHbson  v.  Conner,  8  Kelly,  47.  In  Swift  v.  Tyson,  supra,  the  su- 
preme court  of  the  United  States  says :  u  It  becomes  necessary  for  us 
upon  the  present  occasion  to  express  our  .own  opinion  of  the  true  result  of 
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the  commercial  law  upon  the  question  now  before  us.  And  we  hare  no 
hesitation  in  saying  that  a  preexisting  debt  does  constitute  a  valuable 
consideration,  in  the  sense  of  the  general  rule,  as  applicable  to  negotiable 
instruments.  Assuming  it  to  be  true  that  the  holder  of  a  negotiable  in- 
strument is  unaffected  withrtbe  equities  between  the  antecedent  parties 
of  which  he  has  no  notice  only  when  he  receives  it  in  the  usual  course 
of  trade  and  business  for  a  valuable  consideration  before  it  becomes  due, 
we  are  prepared  to  say  that  receiving  it  in  payment  of  or  as  security  for 
a  preexisting  debt  is  according  to  the  known  usual  course  of  trade  .... 
This  question  has  several  times  been  before  this  court,  and  it  has  been 
uniformly  held  that  it  makes  no  difference  whatsoever  as  to  the  rights  of 
the  holder  whether  the  debt  for  which  the  negotiable  instrument  is  trans- 
ferred to  him  is  a  preexisting  debt  or  is  contracted  at  the  time  of  the 
transfer.     In  each  case  he  equally  gives  credit  to  the  instrument." 

In  Atkinson  v.  Brooks,  26  Vt.  574,  supra,  the  court  says :  "  But  it  has 
often  been  claimed  that  there  is  an  essential  difference  in  principle  between 
taking  a  current  note  or  bill  in  payment,  and  as  security  for  a  prior  debt 
then  due.  The  transactions  are  certainly  different  in  form  at  least.  But 
it  seems  to  me  the  ordinary  case  of  taking  such  a  security  as  payment  or 
as  collateral  to  the  prior  debt  is  the  same  in  principle.  One  whose  debt  is 
due  in  the  commercial  world  must  pay  it  instantly  or  he  becomes  bank- 
rupt. If  instead  of  money  he  gives  a  bill  or  note,  either  on  time  or  at 
sight,  whether  this  is  in  form  payment  or  collateral  to  his  debt,  he  gains 
time  and  saves  the  disgrace  and  ruin  consequent  upon  stopping  payment. 
And  in  either  case  there  is  an  implied  undertaking  that  he  shall  wait  upon 
his  debtor  till  the  result  of  the  new  security  can  be  known,  and  in  both 
cases  when  that  proves  unproductive  the  creditor  may  pursue  his  original 
debt  or  he  may  sue  the  pnor  parties  on  the  new  security Ac- 
cording to  the  general  commercial  usage  there  is  no  essential  difference 
in  principle  whether  a  current  note  or  bill  is  taken  in  payment  of  or  as 
collateral  security  for  a  prior  debt,  provided  the  note  is  in  both  cases  truly 
and  unqualifiedly  negotiated  so  as  to  impose  upon  the  holder  the  obliga- 
tion to  conform  to  the  general  law  merchant  in  enforcing  payment." 

In  Percival  v.  Frampton,  2  Cromp.,  Mees.  ft  Rose.  180,  Parke,  Baron, 
says :  "  If  the  note  were  given  to  the  plaintiffs  as  a  security  for  a  previous 
debt,  and  they  held  it  as  such,  they  might  be  properly  stated  to  De  hold- 
ers for  a  valuable  consideration."  In  ±*almer  v.  Richard,  1  Eng.  Law  & 
Equity,  529,  it  was  held  that  it  was  not  material  whether  the  note  or  bill 
be  deposited  as  security  for  an  advance  or  in  payment. 

In  Poirier  v.  Morris,  supra,  Lord  Campbell,  C.  J.,  in  giving  judgment, 
says :  u  There  is  nothing  to  make  a  difference  between  this  and  a  common 
case  where  a  bill  is  taken  as  security  for  a  debt,  and  in  that  case  an  ante- 
cedent debt  is  a  sufficient  consideration."  In  the  same  castf  Crompton,  J., 
says :  "  Whether  the  bill  was  a  collateral  security,  or  whether  it  had  the 
effect  of  suspending  the  payment  of  the  antecedent  debt,  is  quite  imma- 
terial." 

Such  is  regarded  as  the  settled  law  in  England  at  the  present  day,  and 
most  of  the  states  of  the  Union  have  virtually  adopted  the  rule  as  laid 
down  in  Swift  v.  Tyson* 

In  Georgia,  GHbson  v.  Conner,  supra,  expressly  decides  that  taking 
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Bach  paper  as  collateral  security  for  a  prior  debt  is  sufficient  to  shut  out 
equitable  defences.  See  also  Keddick  v.  Jones,  6  (redell,  107 ;  ValletU 
v.  Mason,  1  Smith,  89;  Allaire  v.  Hartshorn,  1  Zabriskie,  ;  Chieopee 
Bank  v.  Chapin,  8  Metcalf,  40 ;  3  Kent's  Commentaries,  96 ;  Allen  v. 
King,  4  McLean,  128. 

We  think  that  we  are  justified  by  the  authorities  cited  in  holding  that 
whether  or  not  Jewett  &  Sons  received  the  bill  in  question  in  absolute  dis- 
charge of  their  debt,  or  as  a  security  merely,  they  were  holders  for  value. 
Were  they  band  fide  holders,  without  notice  ?  On  this  point  there  can  be 
no  doubt.  It  is  true  that  they  knew  that  Hone  was  an  accommodation 
acceptor,  but  the  paper  was  transferred  to  them  to  accomplish  the  very 
purpose  Hone  had  in  view  in  making  the  acceptance.  They  are  now  only 
calling  upon  Hone  to  do  what  he  agreed  to  do  when  he  put  his  name  upon 
the  bill. 

To  say  that  because  Hone  received  no  consideration  from  Christoe  & 
Struthers  for  the  acceptance,  and  that  plaintiffs  knew  the  fact,  does  not 
relieve  Hone,  for,  as  we  have  seen,  the  plaintiffs  took  the  bill  for  value. 

To  hold  that  because  Hone  was  an  accommodation  acceptor,  and  the 

Elaintiffs  knew  it,  therefore  the  bill  is  not  good,  would  be  to  strike  a  fataJ 
low  at  all  discounts  of  negotiable  securities  for  preexisting  debts.  Upon 
such  a  doctrine,  what  would  become  of  that  large  class  of  cases  where 
new  notes  are  given  by  the  same  or  other  parties  by  way  of  renewal  or 
security  to  banks  in  lieu  of  old  securities  discounted  by  them  which  have 
arrived  at  maturity  ? 

We  are  of  opinion,  therefore,  upon  the  whole  case,  that  the  evidence 
offered  to  sustain  the  defence  can  be  of  no  avail,  and  we  therefore  sus- 
tain the  motion  to  exclude  it  from  the  jury. 
Rrhktne,  J.,  concurred. 
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The  use  of  all  the  parts  of  a  combination  except  one,  and,  instead  of  that,  what  was 
known  at  the  date  of  the  patent  to  be  a  proper  substitute  for  the  omitted  part,  is  in* 
fringement.  But  there  is  no  infringement  in  the  use  of  any  other  substitute  which 
performs  a  new  function. 

A  combination  of  four  parts  is  not  the  same  invention  as  a  combination  of  three  of 
them  without  the  fourth. 

A  patent  for  a  combination  of  four  parts  cannot  be  reissued  for  a  combination  of  three 
with  a  substitute  for  the  fourth,  unless  it  was  known  at  the  date  of  the  patent  to  be  a 
proper  substitute. 

A  patent  for  a  combination  of  four  parts,  which  does  not  suggest  any  other  improve- 
ment, cannot  be  reissued  with  a  claim  for  a  combination  of  three  of  the  parts,  omitting 
all  reference  to  the  fourth. 
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Clifford,  J.  Valid  letters  patent  may  be  granted  for  an  invention 
which  consists  entirely  in  a  new  combination  of  old  ingredients,  provided 
it  appears  that  the  new  combination  of  the  ingredients  produces  a  new 
and  useful  result ;  but  the  rule  is  equally  well  settled,  in  such  a  case,  that 
the  invention  consists  merely  in  the  new  combination  of  the  ingredients, 
and  that  a  suit  for  an  infringement  cannot  be  maintained  against  a  party 
who  constructs  or  uses  a  substantially  different  combination,  even  though 
it  includes  the  exact  same  ingredients. 

Alterations,  however,  in  a  combination,  which  are  merely  formal,  do 
not  constitute  a  defence  to  the  charge  of  infringement,  as  the  inventor  of  a 
new  and  useful  combination  of  old  ingredients  is  as  much  entitled  to  claim 
equivalents  as  any  other  class  of  inventors ;  but  they  cannot  suppress 
subsequent  improvements  which  are  substantially  different  from  their  in- 
ventions, whether  the  new  improvement  consists  in  a  new  combination  of 
the  same  ingredients  or  of  some  newly  discovered  ingredient,  or  even  of 
some  old  ingredient  performing  some  new  function  not  known  at  the  date 
of  the  letters  patent  as  a  proper  substitute  for  the  ingredient  withdrawn. 

Old  ingredients  known  at  the  date  of  letters  patent  granted  for  an  in- 
vention, consisting  of  a  new  combination  of  old  ingredients,  if  also  known 
at  that  date  as  a  proper  substitute  for  one  or  more  of  the  ingredients  of 
the  invention,  secured  by  the  letters  patent,  are  the  equivalents  of  the  cor- 
responding ingredients  of  the  patented  combination.  Such  old  ingredients, 
to  known  at  the  date  of  the  letters  patent  granted,  are  the  equivalents  of 
the  ingredients  of  the  patented  combination,  and  no  others,  and  it  may  be 
added  that  that,  and  that  only,  is  what  is  meant  by  the  rule  that  in- 
ventors of  a  new  combination  of  old  ingredients  are  as  much  entitled  to 
claim  equivalents  as  any  other  class  of  inventors. 

Reissued  patents,  in  order  that  they  may  be  valid,  must  be  for  the  same 
invention  as  the  surrendered  originals.  .Inoperative  or  invalid  patents, 
which  are  so  by  reason  of  a  defective  or  insufficient  specification,  or  by 
reason  that  the  patentee  claimed  as  his  own  invention  or  discovery  more 
than  he  had  a  right  to  claim  as  new,  may  be  surrendered  if  the  error  arose 
by  inadvertence,  accident,  or  mistake,  and  without  any  fraudulent  or  de- 
ceptive intention ;  and  the  provision  is  that  the  commissioner,  in  that 
event,  shall,  upon  the  payment  of  the  sum  required  by  law,  cause  a  new 
patent  for  the  same  invention,  and  in  accordance  with  the  corrected  speci- 
fication, to  be  issued  to  the  proper  party,  as  prescribed  in  the  fifty-third 
section  of  the  patent  act.     16  Stat,  at  Large,  206. 

Unquestionably  the  specifications  in  such  a  case  may  be  amended  to  cor- 
rect an  error  which  has  arisen  by  inadvertence,  accident,  or  mistake,  if 
without  any  fraudulent  or  deceptive  intention  ;  but  the  express  provision 
in  the  new  patent  act  is  that  no  new  matter  shall  be  introduced  into  the 
specification,  and  that  in  the  case  of  a  patent  for  a  machine  neither  the 
model  nor  drawings  shall  be  amended,  except  each  by  the  other,  which  is 
a  very  important  provision  to  secure  the  fulfilment  of  the  condition  that 
the  reissued  patent  shall  be  for  the  same  invention  as  that  secured  by  the 
original  patent. 

Matters  of  law  only  are  in  dispute  here  between  the  parties,  as  the  judg- 
ment of  the  circuit  court  was  rendered  in  a  suit  at  law  for  the  infringe- 
ment of  a  patent,  and  the  cause  was  removed  into  this  court  by  a  writ  of 
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error  to  revise  the  rulings  and  instructions  of  the  circuit  judge ;  but  it  will 
be  necessary  to  refer  somewhat  fully  to  the  specification  of  the  original 
patent,  and  to  compare  the  same  with  the  specification  of  the  reissued 
patent,  which  is*  the  patent  in  suit,  in  order  to  understand  the  exact  nat- 
ure and  scope  of  the  controlling  questions  presented  for  decision. 

Separate  examination  of  the  numerous  questions  involved  in  the  bill 
of  exceptions  will  not  be  attempted,  as  it  would  extend  the  opinion  to  an 
unreasonable  length,  nor  will  it  be  attempted  to  pass  in  review  more  than 
two  or  three  matters  assigned  for  error  in  this  court,  as  it  is  scarcely  prob- 
able that  many  of  them  will  be  of  much  importance  if  the  parties  elect  to 
go  to  a  new  trial 

Exact  description  of  the  invention  was  given  in  the  specification  of  the 
original  patent,  which  affords  the  most  ample  means  to  define  the  nature 
and  scope  of  the  improvement  actually  made  by  the  patentee  as  secured 
by  that  patent. 

My  improvements,  he  says,  consist  in  feeding  the  fur,  after  it  has  been 
picked,  to  a  rotating  brush,  between  two  endless  belts  of  cloth,  one  above 
the  other,  the  lower  one  horizontal,  and  the  upper  one  inclined  to  gradu- 
ally compress  the  fur  and  gripe  it  more  effectually  where  it  is  presented 
to  the  rotating  brush,  which  moves  at  great  velocity,  and  throws  it  into  a 
chamber  or  tunnel,  which  is  gradually  changed  in  form  toward  the  outlet, 
where  it  assumes  a  shape  nearly  corresponding  to  a  vertical  section,  passing 
through  the  axis  of  the  cone,  but  growing  narrower,  for  the  purpose  of 
concentrating  and  directing  the  fur  thrown  by  the  brush  to  the  cone. 

Currents  of  air  enter  at  the  same  time  through  an  aperture  immediately 
under  the  brush,  in  consequence  of  the  rotation  of  the  brush  and  the  ex- 
haustion of  the  cone,  for  the  purpose  of  more  effectually  directing  the 
fibres  toward  the  cone,  which  is  placed  just  in  front  of  the  delivery  aper- 
ture of  the  chamber  or  tunnel,  which  aperture  is  provided  at  the  top  with 
a  bonnet  or  hood,  hinged  thereto,  and  at  the  bottom  with  the  hinged  flap, 
to  regulate  the  deposit  of  the  fibres  on  the  cone  or  other  former,  with  the 
view  to  distribute  the  thickness  of  the  bat  wherever  more  is  required  to 
give  additional  strength  to  the  manufacture. 

Means  are  also  described  for  holding  the  fibres  composing  the  bat  onto 
the  cone,  so  that  the  bat  may  be  removed  from  the  cone  or  former  before 
the  hardening  process  is  applied  ;  and  for  that  purpose  the  representation 
is  that  the  patentee  first  covers  it  with  felted  or  fulled  cloth,  and  then  he 
employs  one  or  two  metallic  cones :  one  to  put  over  the  bat  after  it  has 
been  surrounded  with  the  moist  cloth,  for  the  purpose  of  making  pressure 
on  the  fibres  and  to  allow  hot  water  to  circulate  when  the  whole  is  im- 
mersed therein  to  harden  the  bat  preparatory  to  felting ;  and  the  other 
metallic  cone  is  to  be  placed  within  the  perforated  one  on  which  the  bat 
has  been  formed,  and  which  is  necessarily  thin  and  weak,  for  the  pur- 
pose of  resisting  the  pressure  of  the  surrounding  water,  consequent  upon 
a  partial  vacuum  produced  within,  when  the  whole  is  withdrawn  from  the 
water* 

Special  reference  is  then  made  to  the  drawings,  and  a  detailed  descrip- 
tion is  given  of  every  device  included  in  the  apparatus  and  of  the  func- 
tions which  the  respective  devices  of  the  apparatus  perform.  Superadded 
to  those  details  is  a  general  description  of  the  mode  in  which  the  described 
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apparatus  operates,  and  of  the  result  which  it  accomplishes,  in  substance  as 
follows :  As  the  fibres  are  first  presented  they  are  acted  upon  by  the  brush, 
which  moves  with  great  velocity,  and  they  aire  properly  W  by  its  down? 
ward  action,  but  when  liberated  they  are  carried  down  the  curved  surface  of 
the  chamber  or  tunnel,  and  at  the  lower  edge  of  that  device  they  meet  a 
current  of  air  that  enters  a  narrow  aperture  near  the  bottom  of  the 
chamber  or  tunnel,  which  extends  the  whole  length  of  the  brush,  and  pre- 
vents the  fibres  from  falling  and  resting  on  the  bottom  of  the  chamber  or 
tunnel,  and  carries  them  onto  the  perforated  cone. 

Minute  description  is  also  given  of  the  chamber  or  tunnel,  and  of  its 
appendages,  and  of  the  functions  which  it  performs,  as  follows :  That  it 
extends  over  and  under  the  brush,  and  is  so  arranged  as  to  have  a  slight 
motion,  the  axis  of  which  is  the  same  as  that  of  the  brush,  and  that  its 
bottom  rests  on  set-screws  to  regulate  the  delivery  end  of  the  same  re- 
latively to  the  cone ;  that  its  forward  end  is  provided  with  a  hinged  flap 
regulated  by  a  cam-lever  as  the  means  of  regulating  the  delivery  of  the 
fibres ;  that  its  top  is  gradually  elevated  and  that  the  sides  are  contracted 
to.  make  the  delivery  aperture  nearly  of  the  form  of  the  cone,  but  nar- 
rower and  higher ;  that  its  upper  part  is  provided  with  a  hood  so  curved 
as  to  correspond  generally  with  the  curve  of  the  top  of  the  cone. 

Particular  description  is  also  given  of  the  mode  in  which  the  hood  is 
arranged,  and  of  the  functions  which  it  performs,  as  follows :  That  it  is 
hinged  to  the  upper  part  of  the  delivery  aperture  of  the  chamber,  and 
that  it  is  connected  with  an  eccentric  by  means  of  a  cord  and  bell-crank 
passing  over  a  pulley,  so  that  each  revolution  of  the  eccentric  carries  the 
hood  up  and  down  to  direct  the  discharge  of  the  fibres  and  to  distribute 
the  same  onto  the  cone,  giving  a  greater  thickness  in  the  parts  of  the  hat 
which  form  the  brim  and  edge  than  on  the  top  and  crown,  and  he  sug- 
gests the  means  to  be  employed  by  the  manufacturer  when  it  is  desired 
still  further  to  diversify  the  distribution  of  the  fibres. 

Intelligent  description  is  also  given  of  the  cone  and  of  the  functions 
which  it  performs,  and  of  the  whole  mode  of  operation  from  the  time  the 
fibres  are  placed  upon  the  feed-apron  until  the  hat  is  formed ;  but  there  is 
no  trace  of  any  suggestion  or  intimation  that  the  operation  can  be  per- 
formed or  the  patented  result  be  produced  without  the  chamber  or  tunnel. 
Instead  of  that,  it  is  unquestionably  true  that  the  chamber  or  tunnel  is  a 
material  ingredient  of  the  combination  and  an  essential  feature  of  the 
described  invention.  Unmistakable  support  to  that  view,  if  any  be  needed 
beyond  what  is  disclosed  in  the  description  given  of  the  same,  is  also  de- 
rived from  the  claims  of  the  patent,  three  of  which  in  express  terms  de- 
scribe the  invention  as  a  combination  and  include  the  chamber  or  tunnel 
as  one  of  the  ingredients  of  the  combination.  Besides  the  evidence  in 
that  direction,  derived  from  the  first  three  claims,  the  fourth  claim  is 
for  the  employment  of  the  hinged  hood  to  regulate  the  proper  distribu- 
tion of  the  fibres,  whioh  device  is  obviously  but  a  mere  appendage  of 
the  chamber  or  tunnel,  in  terms  included  in  the  described  combina- 
tion. 

Such  a  combination,  if  new  and  useful,  and  if  it  produces  a  new  and 
useful  result,  is  the  proder  subject  of  a  patent  to  secure  to  the  owner  or 
proprietor  the  exclusive  right  to  make,  use,  and  vend  the  thing  patented 
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for  the  period  allowed  by  the  patent  act.  Beyond  doubt  such  a  patent  is 
valid  and  operative,  but  the  rights  of  the  patentee  under  it  differ  in  one 
respect  from  those  of  a  patentee  for  an  invention  which  consists  of  an 
entire  machine,  or  of  a  new  and  useful  device,  as  the  rights  of  a  patentee 
for  a  mere  combination  of  old  ingredients  are  not  infringed  unless  it  ap- 
pears that  the  alleged  infringer  made  or  used  the  entire  patented  combina- 
tion.    Gould  v.  Bees,  15  Wall.  194. 

Invalid  and  inoperative  patents  may  be  surrendered  and  reissued  for 
the  same  invention,  but  Congress  never  intended  that  a  patent  which  was 
valid  and  operative  should  be  reissued  merely  to  afford  the  patentee  ap 
opportunity  to  expand  the  exclusive  privileges  which  it  secures,  to  enable 
him  to  suppress  subsequent  improvements  which  do  not  conflict  with  the 
invention  described  in  the  surrendered  patent.  Evidence  of  a  decisive 
character  to  negative  the  theory  that  such  a  practice  finds  any  support  in 
the  act  of  Congress,  besides  what  existed  before,  is  found  in  the  new 
patent  act,  which  expressly  provides  that  no  new  matter  shall  be  in* 
traduced  into  the  specification ;  and  in  case  of.  a  machine  patent,  that 
neither  the  model  nor  the  drawings  shall  be  amended,  except  each  by  the 
other. 

Two  or  three  only  of  the  errors  assigned  will  be  much  considered.  They 
are  in  substance  and  effect  as  follows :  First,  that  the  court  erred  in  re- 
fusing to  instruct  the  jury  that  the  reissued  patent  is  invalid  because  it  is 
not  for  the  same  invention  as  the  original.  Second,  that  the  court  erred 
in  refusing  to  instruct  the  jury  that  the  defendant's  machine  did  not  in- 
fringe the  fourth  claim  of  the  plaintiffs  patent  unless  it  had  the  feeding 
device  of  the  original  patent  in  combination  with  the  rotating  brush  or 
picker,  and  the  pervious  cone  and  the  chamber  or  tunnel  described  in  the 
original  specification.  Third,  that  the  court  erred  in  instructing  the  jury 
that  the  reissued  patent  is  valid  as  respects  the  fourth  claim,  if  the  com- 
bination of  the  three  ingredients  therein  mentioned  was  new  and  could  be 
usefully  employed  for  the  purpose  of  facilitating  the  making  of  hat  bodies, 
supplemented  by  any  known  means  of  guiding  the  fur  in  such  a  way  as 
to  bring,  by  the  operation  of  these  three  devices,  the  fur  to  the  cone  so 
as  to  make  a  hat  body,  or  if  those  three  devices  would  make  a  hat  body 
without  the  aid  of  other  means  of  protecting  the  fur  against'  escape  that 
would  be  serviceable  for  any  purpose,  then  it  was  patentable,  even  with- 
out the  trunk,  which  is  also  called  the  chamber  or  tunnel.     • 

Three  or  more  important  propositions  of  patent  law  are  involved  in  the 
exceptions  covered  by  the  assignment  of  errors,  which  it  becomes  im- 
portant to  restate  with  some  care,  because  neither  the  prayers  for  instruc- 
tions, nor  the  rulings  of  the  court  in  refusing  the  same,  nor  the  instructions 
Siven,  nor  the  assignment  of  errors,  are  in  every  respect  free  from  am- 
iguity. 

Perhaps  no  one  of  the  prayers  for  instruction  corresponds  in  precise 
terms  with  either  of  the  first  two  propositions,  but  it  is  nevertheless  true 
that  many  of  them,  as  applied  to  the  separate  claims  of  the  patent,  did  raise 
the  questions  involved  in  those  propositions,  and  it  is  equally  certain  that 
the  court  in  several  instances  ruled  to  the  effect  that  the  reissued  patent 
was  not  invalid  for  the  reason  assigned,  and  that  the  machine  of  the 
defendant  did  infringe  that  of  the  plaintiff,  even  though  it  did  not  con- 
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tain  the  chamber  or  tunnel  described  in  the  plaintiff's  original  specifica- 
tion. 

Filled  as  the  record  is  with  proofs  to  establish  die  truth  of  the  pre- 
ceding statements,  further  argument  upon  the  subject  is  unnecessary* 
Throughout  the  trial  it  was  the  constant  aim  of  the  defendant  to  defeat 
the  plaintiff's  action  upon  the  three  grounds  mentioned :  First,  that  the 
reissued  patent  was  invalid,  because  it  was  not  for  the  same  invention  as 
the  original.  Second,  that  the  defendant  did  not  infringe  the  plaintiff's 
invention,  because  his  machine  did  not  contain  the  chamber  or  tunnel  of 
$he  plaintiff's  invention,  nor  its  appendages.  Third,  that  the  reissued 
patent  was  invalid  as  it  respects  the  fourth  claim  of  the  same,  because  the 
combination  contains  only  three  of  the  four  ingredients  described  in  the 
original  specification,  and  does  not  include  either  the  chamber  or  tunnel  or 
its  appendages. 

Unquestionably  these  several  defences  were  pressed  in  many  forms,  and 
all  must  agree  that  the  court  refused  to  sustain  any  one  or  all  of  them  as 
often  as  they  were  presented  by  the  defendant. 

Attention  will  next  be  called  to  the  specification  of  the  reissued  patent 
as  the  best  means  by  which  to  determine  whether  the  invention  secured 
by  it  is  or  is  not  the  same  as  that  of  the  original.  Wide  differences  be- 
tween the  two  specifications  are  manifest  in  two  important  particulars: 

1.  That  the  whole  description  of  the  chamber  or  tunnel  and  its  ap- 
pendages is  left  out  of  the  specification  of  the  reissued  patent,  and  that  it 
contains  a  full  description  of  other  devices  different  from  the  chamber,  in 
form  at  least,  to  perform  the  functions  of  the  chamber  and  its  appendages 
as  described  in  the  original  specification. 

Material  matters  are  left  out  of  the  specification  when  compared  with 
the  original,  and  it  is  beyond  dispute  that  new  features  are  introduced  in 
the  description  of  the  devices  to  be  employed  in  guiding  the  fibres  of  the 
fur  when  taken  from  the  feeding  mechanism  by  the  rotating  brush  or 
picker.  They  are  picked  and  thrown  toward  the  cone  as  in  the  other 
specification,  in  which  it  has  already  appeared  that  the  representation  is 
that  they  are  guided  and  directed  in  the  manner  and  for  the  purpose 
specified  by  the  chamber  and  its  appendages.  Instead  of  that,  the 
description  in  the  reissued  specification  is  that  the  function  of  guiding  and 
directing  the  fur  is  effected  by  the  following  means.  Nothing  is  said 
about  the  chamber,  but  the  description  is,  that  a  plate  is  provided  and 
placed  under  the  brush,  and  that  it  extends  toward  the  pervious  cone,  an 
open  space  being  left  between  that  end  of  the  plate  which  is  nearest  the 
picker  and  the  concave  part  below  the  feeding  mechanism,  that  a  current 
of  air  may  enter  freely  to  assist  in  carrying  the  fibres  toward  the  cone  as 
they  are  thrown  by  the  brush  or  picker ;  and  the  further  representation  is 
that  the  plate  guides  the  fibres  as  they  are  travelling  and  prevents  too 
great  an*  accumulation  of  them  immediately  around  the  lower  edge  of  the 
cone,  the  greatest  thickness  of  the  bat  being  required  to  be  deposited 
some  distance  above,  that  the  hat,  when  made,  may  be  thickest  at  and 
about  the  junction  of  the  rim  and  crown,  technically  termed  the  band, 
and  that  it  also  prevents  waste,  as  otherwise  many  of  the  fibres  would 
be  carried  by  the  force  of  gravity  below  the  influence  of  the  currents 
•travelling  toward  the  cone,  particularly  toward  the  close  of  the  opertr 
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tion,  when  the  currents  induced  by  the  exhausting  fan  become'  very 
faint. 

Description  is  then  given  of  the  mode  in  which  the  plate  is  adjusted, 
and  of  the  functions  which  it  performs,  as  follows :  That  it  rests  on  an 
adjusting  screw,  so  that  that  end  of  it  which  is  nearest  the  cohe  can  be 
readily  elevated  or  depressed  relatively  to  the  base  of  the  cone,  as  it  may 
•be  desired  to  vary  the  distribution  of  the  fibres  with  a  view  to  make  hats 
with  a  broad  or  narrow  rim,  and  with  the  rim^  thicker  or  thinner  rela- 
tively to  the  other  parts,  the  plate  being  made  in  two  parts  with  a  view 
to  facilitate  the  distribution,  the  part  beyond  the  supporting  screw  and 
nearest  the  cone  being  hinged  to  the  other  part  and  being  provided  with 
a  cam  or  lever  or  other  equivalent  device. 

Provision  is  also  made  for  a  device  called  an  upper  guide  or  deflector, 
which,  as  the  representation  is,  extends  from  the  feeding  mechanism  over 
the  rotating  brush  or  picker,  and  forward  of  it  toward  the  cone,  to  direct 
the  fibres  and  effect  a  proper  distribution  of  them  on  the  top  of  the  cone 
and  down  the  sides  thereof  toward  the  base ;  and  the  further  representa- 
tion is  that  the  under  surface  of  that  guide  or  deflector  nearest  the  picker 
brush  is  flat,  or  parallel  with  the  axis  of  the  picker  brush,  and  thence, 
toward  the  other  end,  concave  and  of  a  gradually  increasing  concavity 
toward  the  cone,  and  that  the  apparatus  may  be  supplied  with  an  ad- 
ditional deflector  further  to  diversify  the  distribution  of  the  fibres,  some- 
what in  the  form  of  a  hood,  which  is  hinged  to  the  end  of  the  deflector 
nearest  the  cone,  so  that  it  can  be  moved  by  a  cord  passing  over  a  pulley 
or  a  lever  actuated  by  an  eccentric  or  a  cam  on  a  shaft.  Guides  are  also 
provided  on  each  side  of  the  deflector,  extending  from  the  picker  brush 
toward  the  cone,  to  prevent  the  fur  fibres  from  escaping  laterally  out  of 
the  proper  influence  of  the  currents  which  are  travelling  toward  the  cone, 
'  and  which  otherwise  would  go  to  waste,  and  also  to  prevent  the  fibres 

which  are  travelling  toward  the  cone  from  being  disturbed  by  lateral  or 
foreign  currents,  not  induced  by  the  rotating  brush  or  picker  or  by  the  ex- 
hausting of  the  cone. 

.  No  allusion  even  is  made  to  the  chamber  or  tunnel  in  describing  the  ap- 
paratus for  guiding  and  directing  the  fibres  thrown  by  the  rotating  brush 
or  picker,  except  at  the  conclusion  of  the  description,  where  the  patentee 
states  that,  in  the  machine  illustrated  by  the  accompanying  drawings,  the 
bottom  plate,  top  guides  or  deflector,  and  side  guides  are  all  united  along 
their  edges,  which  is  an  express  admission  that  it  is  the  chamber  or  tunnel 
and  its  appendages  in  the  original  specification  that  performs  all  these 
functions,  and  that  the  description  given  in  the  reissued  patent  is  a  new 
feature,  describing  devices  different  in  form  and  with  different  names  from 
the  description  given  of  the  means  to  accomplish  the  same  end  in  the  orig- 
inal patent. 

Differences  so  wide  between  an  original  and  a  reissued  patent  show  that 
it  was  a  bold  measure  to  grant,  as  well  as  to  ask  for,  such  a  reissue.  Ex- 
amples  of  the  kind,  if  any,  it  is  believed,  are  very  few  in  which  such  a 
reissued  patent  has  been  granted  where  there  is  not  a  word  in  the  original 
specification  to  support  the  theory  that  the  patentee  ever  invented  any- 
thing except  his  described  combination,  which,  it  is  admitted,  consisted  of 
four  ingredients,  all  of  which  were  old.    Complete  description  is  gi veil  In 
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the  original  specification  of  that  combination,  bnt  the  specification  does  not 
contain  the  slightest  evidence  that  the  patentee  ever  made  any  other  com- 
bination than  that  which  embodies  the  four  described  ingredients. 

Cases  arise  where  a  patentee,  having  invented  a  new  and  useful  com- 
bination consisting  of  several  ingredients  which,  in  combination,  compose 
an  organized  machine,  also  claims  to  have  invented  new  and  useful  com* 
binations  of  fewer  numbers  of  the  ingredients,  and  in  such  cases  the  law 
is  well  settled  that  if  the  several  combinations  are  new  and  useful,  and 
will  severally  produce  new  and  useful  results,  the  inventor  is  entitled  to  a 
patent  for  the  several  combinations,  provided  he  complies  with  the  require- 
ments of  the  patent  act,  and  files  in  the  patent  office  a  written  description 
of  each  of  the  alleged  new  and  useful  combinations,  and  of  the  manner  of 
making,  constructing,  and  using  the  same. 

He  may  give  the  description  of  the  several  combinations  in  one  specifi- 
cation, and  in  that  event  ne  can  secure  the  full  benefit  of  the  exclusive 
right  to  each  of  the  several  inventions  by  separate  claims,  referring  back 
to  the  description  in  the  specification ;  and  if,  by  inadvertence,  accident, 
or  mistake,  he  should  fail  to  claim  any  one  of  the  described  combinations, 
he  may  surrender  the  original  patent  and  have  a  reissue,  not  only  for  the 
combination  or  combinations  claimed  in  the  original,  but  for  any  which 
were  so  omitted  in  the  claims  of  the  original  patent. 

Very  different  rules,  however,  apply  in  a  case  where  the  only  invention 
described  in  the  original  patent  is  the  one  which  includes  all  the  ingredi- 
ents of  the  machine,  provided  there  is  no  suggestion,  indication,  or  intima- 
tion that  any  other  invention  of  any  kind  has  been  made.  Such  a 
patentee  as  the  one  last  mentioned  may  subsequently  discover  that  he  can 
accomplish  a  new  and  useful  result  by  a  combination  embracing  less  than 
the  whole  number  of  the  ingredients  included  in  the  prior  patented  combi- 
nation, but  he  cannot  secure  the  right  and  privilege  of  a  patentee  in  the 
combination  of  the  smaller  number  of  the  ingredients  by  a  surrender  of 
his  first  patent  and  a  reissue  of  the  same  which  shall  include  the  second 
combination  as  well  as  the  first,  because  the  reissued  patent,  in  that  event 
would  not  be  for  the  same  invention  as  the  surrendered  original.  Vance 
v.  Campbell,  1  Black,  428. 

Nor  could  that  change  be  allowed  under  the  present  patent  act  for 
another  reason  equally  decisive,  which  is,  that  the  new  description  of  the 
other  combinations,  besides  the  first,  would  constitute  a  new  matter,  the 
introduction  of  which  into  the  specification  of  a  reissued  patent  is  ex- 

Eressly  forbidden  by  the  fifty-third  section  of  that  act.  Such  a  pro- 
ibitory  provision,  it  should  be  remembered,  is  new,  and  was  not  in 
force  when  the  reissued  patent  in  suit  was  granted.  16  Stats,  at  Large, 
206. 

None  of  the  prior  patent  acts  contained  any  such  prohibition,  but  they 
all  provided  in  terms  that  the  reissued  patent  must  be  for  the  same  in- 
vention as  the  original,  and  that  the  inventor,  before  he  shall  receive  a 
patent  for  his  invention,  shall  file  in  the  patent  office  a  written  descrip- 
tion of  the  same,  and  of  the  manner  of  making,  constructing,  and  using 
the  same,  in  such  simple,  concise,  and  exact  terms  as  to  enable  any  one 
skilled  in  the  art  to  make,  construct,  and  use  the  same. 

As  the  ingredients  are  all  old  the  invention  in  such  a  case  consists  en- 
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tirely  in  the  combination  ;  and  the  requirement  of  the  patent  act,  that  the 
invention  shall  be  fully  and  exactly  described,  applies  with  as  much  force 
to  such  an  invention  as  to  any  other  class,  because,  if  not  fulfilled,  all 
three  of  the  great  ends  intended  to  be  accomplished  by  that  requirement 
would  be  defeated.  They  are  as  follows :  First,  that  the  government  may 
know  what  they  have  granted  and  what  will  become  public  property 
when  the  term  of  the  monopoly  expires.  Second,  that  licensed  persons 
desiring  to  practise  the  invention  may  know,  during  the  term.  Vow  to 
make,  construct,  and  use  the  invention.  Third,  that  other  inventors  may 
know  what  part  of  the  field  of  invention  is  unoccupied. 

Purposes  such  as  these  are  of  great  importance  in  every  case,  but  the 
fulfilment  of  them  is  never  more  necessary  than  when  such  inquiries  arise 
in  respect  to  a  patent  for  a  machine  which  consists  of  a  combination  of 
old  ingredients.  Patents  of  that  kind  are  much  more  numerous  than  any 
other,  and  consequently  it  is  of  the  greatest  importance  that  the  descrip- 
tion of  the  combination,  which  is  the  invention,  should  be  full,  clear,  con* 
rise,  and  exact. 

Patient  search  has  been  made  in  vain  for  any  trace  of  the  description 
of  any  other  invention  in  the  original  patent  than  that  of  the  combination 
of  all  the  ingredients  of  the  apparatus  described  by  the  patentee  as  the 
one  used  by  him  to  effect  the  described  patented  result.  Unable  to  dis- 
cover in  that  specification  any  description  of  any  other  invention  than 
that,  the  court  is  of  the  opinion  that  none  other  was  secured  by  the  orig- 
inal patent. 

Argument  to  show  that  an  invention  consisting  of  a  combination  for 
three  ingredients  which  are  old  is  not  the  same  as  that  of  a  combination 
of  four  old  ingredients  is  quite  necessary,  as  the  negative  of  the  proposi- 
tion is  as  well  settled  in  the  patent  law  as  it  is  in  mathematics,  vanee  v. 
Campbell,  1  Black,  428. 

Four  propositions  were  decided  in  that  case  which  have  an  important 
application  to  the  case  before  the  court :  First,  that  a  patentee  in  a  suit 
for  an  infringement  of  an  invention  consisting  of  a  combination  of  old 
ingredients,  cannot,  in  his  proofs,  abandon  a  part  of  such  combination  and 
maintain  his  claim  to  the  rest,  for  the  reason  that  unless  the  patented 
combination  is  maintained  the  whole  of  the  invention  fails.  Second,  that 
the  patentee  in  such  a  suit  cannot  be  allowed  to  prove  that  any  part  of 
the  combination  js  immaterial  or  useless.  Third,  that  the  combination  is 
an  entirety,  and  that  if  one  of  the  ingredients  be  given  up  the  thing 
claimed  disappears,  which  is  an  obvious  truth,  as  the  invention  in  such  a 
case  consists  simply  in  the  combination.  Fourth,  that  the  clause  which 
provides  that  the  suit  shall  not  be  defeated  where  the  patentee  claims 
more  than  he  has  invented,  in  case  he  shall  disclaim  such  part,  applies 
only  where  the  part  invented  can  be  clearly  distinguished  from  that  im- 
properly claimed,  which  shows  that  the  clause  cannot  apply  to  a  patent 
granted  for  an  invention  consisting  of  a  combination  of  old  ingredients. 
Cote  v.  Brown,  2  WalL  320 ;  Burr  v.  Ihiryea,  1  Wall.  566. 

Enough  has  already  been  remarked  to  show  that  all  the  principal  claims 
of  the  original  patent  recognize  the  chamber  or  tunnel  and  its  appendages 
as  one  of  the  primary  ingredients  of  the  patented  invention,  and  it  is 
absolutely  certain  that  the  specification  of  that  patent  contains  neither 
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suggestion,  indication,  nor  intimation  that  the  original  patentee  made  any 
other  invention  to  accomplish  the  described  functions  than  the  one  which 
includes  the  whole  four  described  ingredients. 

Suppose  that  it  is  so,  still  it  is  insisted  by  the  plaintiff  that  the  plate 
deflector  and  side  guides,  which  are  described  in  the  specification  of  the 
reissued  patent,  are  substantially  the  same  thing  as  the  chamber  or  tunnel 
of  the  original  patent,  and  that  those  devices,  taken  together,  are  legally 
to  be  regarded  as  the  equivalent  of  the  chamber  or  tunnel  and  its  ap- 
pendages as  described  in  the  specification  of  the  original  patent. 

Even  a  glance  at  the  original  specification  is  sufficient  to  show  that  it 
does  not  contain  any  description  whatever  of  the  plate,  deflector,  or  side 
guides  mentioned  in  the  specification  of  the  reissued  patent,  nor  is  it  pre- 
tended that  if  the  several  devices  named  had  been  described  in  the  orig- 
inal specification  the  description  of  these  several  devices  would  have  been  a 
good  description  of  the  chamber  or  tunnel  and  its  appendages,  which  are 
embraced  in  the  invention  secured  by  that  patent  within  the  meaning  of 
the  act  of  Congress,  which  requires  that  the  description  shall  be  full,  clear, 
concise,  and  exact.  Clearly  it  could  not  be,  as  it  would  not  accomplish 
any  one  of  the  three  great  purposes  before  named  as  the  purposes  for 
which  the  description  is  required. 

Equivalents  are  doubtless  allowed  to  a  patentee  or  owner  of  the  patent 
to  shut  out  infringement,  but  the  patent  act  furnishes  no  support  to  the 
theory  that  the  patentee  may  surrender  a  patent  for  an  invention  consist- 
ing of  a  combination  of  old  ingredients,  and  amend  the  descriptive  parts 
of  the  specification  by  striking  out  the  entire  description  of  one  of  the 
ingredients  of  the  combination  and  inserting  in  lieu  thereof  a  full  descrip- 
tion of  several  other  devices,  without  any  allegation  that  they  are  the 
X'valents  of  the  one  whose  description  is  stricken  out,  or  any  explanation 
tever  showing  the  reason  why  the  change  was  made. 

Whether  one  device  is  or  is  not  an  equivalent  for  another  is  usually  a 
question  of  fact,  and  often  becomes  a  difficult  issue  to  decide.  Grave 
doubts  were  at  one  time  entertained,  whether  the  patentee  of  an  in- 
vention consisting  of  a  combination  of  old  ingredients  was  entitled  to 
equivalents,  but  it  is  now  well  settled  that  he  is,  just  as  much  as  the 
patentee  of  any  other  class  of  inventions;  but  it  is  very  important  to 
understand  what  is  meant  by  an  equivalent  of  an  ingredient  in  such  a 
combination.  Questions  of  the  kind  usually  ari$e  in  comparing  the 
machine  of  the  defendant  in  a  suit  for  infringement  with  that  of  the 
plaintiff,  and  the  rule  is  that  if  the  defendant  omits  entirely  one  of  the 
ingredients  of  the  plaintiff's  combination,  without  substituting  any  other, 
he  does  not  infringe ;  and  if  he  substitutes  another  in  the  place  of  the  one 
omitted,  which  is  new,  or  which  performs  a  substantially  different  func- 
tion, or  even  if  it  is  old,  but  was  not  known  at  the  date  of  the  plaintiff's 
invention  as  a  proper  substitute  for  the  omitted  ingredient,  he  does  not 
infringe.  Carver  v.  Hyde,  16  Pet.  514  ;  Brooks  v.  Fiske,  15  How.  210 ; 
Stimpsonv.  Railroad,  10  lb.  329;  Prouty  v.  Buggies,  16  Pet.  341. 

By  an  equivalent  in  such  a  case  it  is  meant  that  the  ingredient  sub- 
stituted for  the  one  withdrawn  performs  the  same  function  as  the  other, 
and  that  it  was  well  known  at  the  date  of  the  patent  securing  the  inven- 
tion as  a  proper  substitute  for  the  one  omitted  in  the  patented  combina- 
tion.    Gould  v.  Bees,  15  Wall.  194. 
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Hence  it  follows  that  a  party  who  merely  substitutes  another  old  in- 
gredient for  one  of  the  ingredients  of  a  patented  combination  is  an  in- 
fringer if  the  substitute  performs  the  same  function  as  the  ingredient  for 
which  it  was  substituted,  and  was  well  known  at  the  date  of  the  patent 
as  a  proper  substitute  for  the  omitted  ingredient ;  but  the  rule  is  otherwise 
if  the  ingredient  substituted  was  a  new  one,  or  performed  substantially  a 
different  function,  or  was  not  known  at  the  date  of  the  plaintiffs  patent 
as  a  proper  substitute  for  the  one  omitted,  as  in  that  event  he  does  not  in- 
fringe.   Robert*  v.  Hamden<>  2  Cliff.  504. 

Inconveniences  past  estimation  would  result  if  those  rules  should  be 
applied  in  defining  the  rights  of  a  patentee  to  make  amendments  to  the 
specification  of  an  original  patent  when  applying  for  a  reissue,  as  it  would 
open  the  door  in  every  case  to  issues  of  fact  whether  the  substituted  de- 
vice is  or  is  not  an  equivalent  for  the  one  withdrawn,  within  the  rules  defin- 
ing what  is  meant  by  that  term,  which  issues  of  fact  might  be  determined 
one  way  in  one  case  and  another  and  a  different  way  in  another  case. 
Nor  can  those  rules  be  applied  in  such  a  case  consistently  with  the  lan- 
guage of  the  section  allowing  a  surrender  and  reissue,  which  is  limited  to 
the  correction  of  errors  which  have  arisen  from  inadvertence,  accident,  or 
mistake,  nor  without  further  disregard  either  of  the  condition  that  the  reis- 
sue shall  be  for  the  same  invention  as  the  original,  or  the  clause  of  the 
twenty-sixth  section,  which  provides  that  before  any  inventor  shall  re- 
ceive a  patent  for  his  invention  he  shall  file  in  the  patent  office  a  written 
description  of  the  same  in  such  full,  clear,  concise,  and  exact  terms  as 
to  enable  any  one  skilled  in  the  art  to  make,  construct,  and  use  the 
same. 

Substitution  of  one  ingredient  for  another  may  perhaps  be  made  in 
cases  where  it  would  be  competent  for  the  court  to  decide,  as  a  matter  of 
law,  that  the  ingredient  substituted  is  an  equivalent  for  the  one  with- 
drawn, as  where  a  spring  is  substituted  for  a  lever  to  produce  power,  or 
where  a  weight  is  substituted  for  a  spring  to  produce  pressure  ;  but  the 
court  could  seldom  or  never,  in  a  suit  at  law,  undertake  to  determine 
without  a  jury  whether  a  particular  ingredient  substituted  in  a  reissued 
patent  was  or  was  not  known  at  the  date  of  the  original  patent  as  a 
proper  substitute  for  the  one  withdrawn  from  the  combination  described  in 
the  original  specification. 

Viewed  in  the  light  of  these  several  suggestions,  the  court  is  of  the 
opinion  that  it  is  not  competent  for  a  patentee,  when  he  surrenders  an 
original  patent,  to  amend  the  specification  for  the  new  patent  by  striking 
out  from  the  original  the  correct  description  of  one  of  the  ingredients 
of  the  patented  combination  and  to  substitute  in  its  place  the  descrip- 
tion of  other  devices  not  well  known  at  the  date  of  the  original  'patent 
as  a  proper  substitute  for  the  ingredient  whosd  description  is  stricken 
out. 

2.  Just  the  same  considerations  are  involved  in  the  second  proposition, 
which,  therefore,  requires  no  further  discussion,  as  it  is  fully  maintained 
by  the  reasons  given  in  support  of  the  first  proposition. 

3.  Even  grant  that  neither  of  the  rules  laid  down  in  the  two  preceding 
propositions  are  correct,  still  the  court  is  unhesitatingly  of  the  opinion 
that  the  judgment  in  this  case  must  be  reversed*,  for  the  reason  that  the 
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instructions  given  to  the  jury  are  erroneous,  inasmuch  as  they  do  not  cor- 
rectly define  the  meaning  of  an  equivalent  as  applied  to  the  ingredients 
of  an  invention  consisting  entirely  of  a  combination  of  ingredients  all  of 
which  are  old. 

Assume  the  theory  that  the  patentee  of  such  a  patent,  in  effecting  a 
reissue,  may  strike  out  from  the  original  specification  the  description  of  one 
of  the  ingredients  of  the  patented  combination,  and  insert  as  a  substitute 
therefor  in  the  new  specification  the  description  of  an  equivalent  for  the 
same,  which  is  denied,  still  it  is  clear  law  that  the  substituted  ingredient 
cannot  be  regarded  as  a  legal  equivalent,  within  the  meaning  of  the  patent 
law,  unless  it  performs  substantially  the  same  function  as  the  ingredient 
withdrawn,  and  was  well  known  as  such  an  ingredient  at  the  date  of  the 
original  patent,  and  as 'a  proper  substitute  for  the  ingredient  which  was 
included  in  the  patented  combination. 

Questions  of  the  kind  usually  arise  where  it  becomes  necessary  to  de- 
termine whether  the  defendant  is  guilty  of  an  infringement,  in  case  it 
appears  that  he  has  not  used  all  of  the  ingredients  of  the  patented  combi- 
nation of  the  plaintiff.  Repeated  decisions  of  this  court  nave  settled  the 
rule  in  such  cases  that  if  the  ingredient  substituted  by  the  defendant  for 
the  one  left  out  in  the  defendant's  machine  was  a  newly  discovered  one, 
or  even  an  old  one  performing  some  new  function,  and  was  not  known  at 
the  date  of  the  plaintiff's  patent  as  a  proper  substitute  for  the  ingredient 
left  out,  the  charge  of  infringement  cannot  be  maintained.  Gould  v. 
Rees,  15  Wall.  193 ;  Seymour  v.  Osborne,  11  Wall.  555 ;  Vance  v.  Cawip- 
lell,  1  Black,  428 ;  Prouty  v.  Buggies,  16  Pet.  341. 

Tested  by  these  considerations,  the  court  here  is  of  the  opinion  that  the 

1'udgment  of  the  circuit  court  must  be  reversed  for  three  reasons,  as.fol- 
ows:  First,  that  the  prayer  for  instruction  presented  by  the  defendant, 
that  the  reissued  patent  is  not  for  the  same  invention  as  the  original,  was 
improperly  refused.  Second,  that  the  circuit  court  improperly  refused  to 
instruct  the  jury  that  the  defendant  did  not  infringe  the  plaintiff's  patent 
unless  the 'apparatus  had  the  feeding  device  in  the  original  patent  in  com- 
bination with  the  rotating  brush  or  picker,  and  the  pervious  cone,  and  the 
chamber  or  tunnel  described  in  the  original  specification.  Third,  that  the 
circuit  court  erred  in  instructing  the  jury  that  the  reissued  patent  is  valid 
as  respects  the  fourth  claim,  if  the  combination  of  the  three  ingredients 
therein  mentioned  is  new  and  <jould  be  usefully  employed  for  the  purpose 
of  facilitating  the  making  of  hat  bodies,  supplemented  by  any  known 
means  of  guiding  the  fur  in  such  a  way  as  to  bring  the  same,  by  the  opera- 
tion of  these  three  devices,  to  the  cone  so  as  to  make  a  hat  body,  or  if 
those  three  devices  would  make  a  hat  body  without  the  aid  of  other  means 
of  protecting  the  fur  against  escape. 

Two  errors  are  contained  in  that  instruction,  as  follows :  — 

1.  It  gives  an  erroneous  definition  of  an  equivalent  for  the  ingredient 
of  a  combination  consisting  wholly  of  such  as  are  old,  as  the  substituted 
ingredient  in  such  a  case  must  be  one  which  was  known  at  the  date  of 
the  original  patent  as  a  proper  substitute  for  the  ingredient  left  out,  which 
latter  qualification  is  entirely  omitted  in  the  instruction  given  to  the 
jury. 

2.  But  the  instruction  is  also  erroneous  because  it  would  allow  a  paten* 
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tee  to  secure  in  a  reissued  patent  inventions  for  combinations  fewer  in 
number  than  the  whole  described  in  the  original  patent,  though  the  orig- 
inal patent  contained  no  description  whatever  of  any  such  inventions,  in 
violation  of  the  express  provision  of  the  patent  act  and  of  the  decisions 
of  this  court. 

Judgment  reversed  with  costs,  .and  the  cause  remanded  with  direc- 
tions to  issue  a  new  venire. 

Mr.  Justice  Strong.  I  conour  in  the  judgment,  but  not  in  all  the  posi- 
tions taken  in  the  opinion. 


MUBDOCK  0.  CITT  OF  MEMPHIS. 

1.  The  second  section  of  the  net  of  July  5,  1867,  14  U.  S.  Statutes,.  385,  operates  as  a 
repeal  of  the  twentv-fifth  section  of  the  judiciary  act  of  1789  ;  and  the  act  of  1867,  as 
it  is  now  found  in  tne  Revised  Statutes,  is  the  sole  law  governing  the  removal  of  causes 
from  state  courts  to  this  court  for  review,  and  has  been  since  its  enactment  in  1867. 

2.  Congress  did  not  intend,  by  omitting  in  this  statute  the  restrictive  clause  of  the  act  of 
1 789,  limiting  the  supreme  court  to  tne  consideration  of  federal  questions  in  cases  so 
removed,  to  enact  affirmatively  that  the  court  should  consider  all  other  questions  in- 
volved  in  the  case  that  might  be  necessary  to  a  final  judgment  or  decree.  • 

8.  Nor  does  the  language  of  the  statute,  that  the  judgment  may  be  reexamined  and  re- 
versed or  affirmed  on  a  writ  of  error  ....  in  the  same  manner  and  under  the 
same  regulations,  and  the  writ  shall  have  the  same  effect  as  if  the  judgment  or  decree 
complained  of  had  been  rendered  or  passed  in  a  court  of  the  United  States,  require 
the  examination  of  any  other  than  questions  of  federal  law. 

4.  Tift  phrase  here  used  has  reference  to  the  manner  of  issuing  the  writ,  its  return,  with 
the  record  of  the  case,  its  effect  in  removing  the  case  to  this  court,  and  the  general 
rules  of  practice  which  govern  the  progress  of  such  cases  to  final  judgment,  and  is  not 
intended  to  prescribe  the  considerations  which  should  govern  this  court  in  forming 
that  judgment. 

5.  But  the  language  of  the  statute,  in  making  the  jurisdiction  of  this  court  dependent 
on  the  decision  of  certain  questions  by  the  state  court  against  the  right  set  up  under 
federal  law  or  authority,  conveys  the  strongest  implication  that  these  questions  alone- 
are  to  be  considered  when  the  case  is  brought  here  for  revision. 

6.  This  view  is  confirmed  by  the  course  of  decisions  in  this  court  for  eighty  rears,  by 
the  policy  of  Congress,  as  shown  in  numerous  statutes,  conferring  the  jurisdiction  of 
this  class  of  cases  in  courts  of  original  jurisdiction,  viz.,  the  district  and  circuit 
courts,  whether  originally  or  by  removal  from  state  courts,  when  it  intends  the  whole 
case  to  be  tried,  and  by  the  manifest  purpose  which  caused  the  passage  of  the  law. 

7.  In  construing  the  present  statute  as  compared  with  the  act  of  1789,  we  are  of  opinion* 
that  we  are  not  so  closely  restricted  to  tne  face  of  the  record  in  determining  whether 
one  of  the  questions  mentioned  in  it  has  been  decided  in  the  state  court,  and  that  we 
may  under  this  statute  look  to  the  properly  certified  opinion  of  the  state  courts  when- 
any  have  been  delivered  in  the  case. 

8.  And  we  hold  the  following  propositions  as  governing  our  examination  and  our  judg- 
ments and  decrees  in  this  class  of  cases,  under  the  statute  as  now  found  in  the  recent 
revision  of  the  acts  of  Congress:  — 

(1.)  That  it  is  essential  to  the  jurisdiction  of  this  court  over  the  judgment  or  decree  of 
a  state  court  that  it  shall  appear  that  one  of  the  questions  mentioned  in  the  statute- 
must  have  been  raised  and  presented  to  the  state  court;  that  it  must  have  been  decided 
by  the  state  court  against  the  right  claimed  or  asserted  by  plaintiff  in  error,  under  the 
(Constitution,  treaties,  laws,  or  authority  of  the  United  States  ;  or  that  such  a  de- 
cision was  necessary  to  the  judgment  or  decree  rendered  in  the  case. 

'2.)  These  things  appearing,  this  court  has  jurisdiction,  and  must  examine  the  judgment 
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so  far  as  to  enable  it  to  decide  whether  this  claim  of  right  was  correctly  adjudicated 
by  the  state  court. 

(3.)  If  it  finds  that  it  was  rightly  decided,  the  judgment  mast  be  affirmed. 

(4.)  If  it  was  erroneously  decided,  then  the  court  must  further  inquire  whether  there  is 
any  other  matter  or  issue  adjudged  by  the  state  court  sufficiently  broad  to  maintain 
the  judgment,  notwithstanding  the  error  in  the  decision  of  the  federal  question.  If 
this  be  found  to  be  the  case,  the  judgment  must  be  affirmed,  without  examination  into 
the  soundness  of  the  decision  of  such  other  matter  or  issue. 

(5.}  But  if  it  be  found  that  the  issue  raised  by  the  question  of  federal  law  must  control 
tne  whole  case,  or  that  there  has  been  no  decision  by  the  state  court  of  any  other  mat- 
ter which  is  sufficient  of  itself  to  maintain  the  judgment,  then  this  court  will  reverse 
that  judgment,  and  will  either  render  such  judgment  here  as  the  state  court  should 
have  rendered,  or  will  remand  the  case  to  tnat  court  for  further  proceedings,  as  the 
circumstances  of  the  case  may  require. 

9.  These  principles  applied  to  the  present  case  show  that  we  have  jurisdiction  of  it,  and 
that  the  judgment  of  the  state  court  must  be  affirmed. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

In  the  year  1867,  Congress  passed  an  act,  approved  February  5th,  en- 
titled an  act  to  amend  "  An  act  to  establish  the  judicial  courts  of  the 
United  States,  approved  September  twenty-fourth,  seventeen  hundred 
and  eighty-nine/  See  14  United  States  Statutes,  385.  This  act  con- 
sisted of  two  sections,  the  first  of  which  conferred  upon  the  federal  courts 
and  upon  the  judges  of  those  courts  additional  power  in  regard  to  writs 
of  habeas  corpus,  and  regulated  appeals  and  other  proceedings  in  that 
class  of  cases.  The  second  section  was  a  reproduction,  with  some  changes, 
of  the  twenty-fifth  section  of  the  act  of  1789,  to  which,  by  its  title,  the 
act  of  1867  was  an  amendment,  and  it  related  to  the  appellate  jurisdiction 
of  this  court  over  judgments  and  decrees  of  state  courts. 

The  difference  between  the  twenty-fifth  section  of  the  act  of  1789  and 
the  second  section  of  the  act  of  1867  did  not  attract  much  attention,  if 
any,  for  some  time  after  the  passage  of  the  latter.  Occasional  allusions 
to  its  effect  upon  the  principles  long  established  by  this  court  under  the 
former  began  at  length  to  make  their  appearance  in  the  briefs  and  oral 
arguments  of  counsel,  but  were  not  found  to  be  so  important  as  to  require 
any  decision  of  this  court  on  the  subject. 

But  in  several  cases  argued  within  the  last  two  or  three  years  the 
proposition  has  been  urged  upon  the  court  that  the  latter  act  worked  a 
total  repeal  of  the  twenty-fifth  section  of  the  former,  and  introduced  a 
rule  fgr  the  action  of  this  court  in  the  class  of  cases  to  which  they  both 
referred,  of  such  extended  operation  and  so  variant  from  that  which  had 
governed  it  heretofore  that  the  subject  received  the  serious  consideration 
of  the  court.  It  will  at  once  be  perceived  that  the  question  raised  was 
entitled  to  the  most  careful  examination,  and  to  all  the  wisdom  and  learn- 
ing, and  the  exercise  of  the  best  judgment  which  the  court  could  bring  to 
bear  upon  its  solution,  when  it  is  fairly  stated. 

The  proposition  is,  that  by  a  fair  construction  of  the  act  of  1867  this 
court  must,  when  it  obtains  jurisdiction  of  a  case  decided  in  a  state  court, 
by  reason  of  one  of  the  questions  stated  in  the  act,  proceed  to  decide  every 
other  question  which  the  case  presents  which  may  be  found  necessary  to 
a  final  judgment  on  the  whole  merits.  To  this  has  been  added  the  fur- 
ther suggestion,  that  in  determining  whether  the  question  on  which  the 
jurisdiction  of  this  eourt  depends  has  been  raised  in  any  given  case,  we 
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are  not  limited  to  the  record  which  comes  to  us  from  the  state  court,  — 
4he  record  proper  of  the  case  as  understood  at  common  law,  —  but  we 
may  resort  to  any  such  method  of  ascertaining  what  was  really  done 
in  the  stale  court  as  this  court  may  think  proper,  even  to  ex  parte  affi- 
davits. 

When  the  case  standing  at  the  head  of  this  opinion  came  on  to  be  ar- 
gued, it  was  insisted  by  counsel  for  defendants  in  error  that  none  of  the 
questions  were  involved  in  the  case  necessary  to  give  jurisdiction  to  this 
court,  either  under  the  act  of  1789  or  of  1867 ;  and  that  if  they  were, 
there  were  other  questions  exclusively  of  state  court  cognizance  which 
were  sufficient  to  dispose  of  the  case,  and  that,  therefore,  the  writ  of  error 
should  be  dismissed. 

Counsel  for  plaintiffs  in  error,  on  the  other  hand,  argued  that  not  only 
was  there  a  question  in  the  case  decided  against  them  which  authorized 
the  writ  of  error  from  this  court  under  either  act,  but  that  this  court, 
having  for  this  reason  obtained  jurisdiction  of  the  case,  should  reexamine 
all  the  questions  found  in  the  record,  though  some  of  them  might  be 
questions  of  general  common  law  or  equity,  or  raised  by  state  statutes, 
unaffected  by  any  •principle  of  federal  law,  constitutional  or  otherwise. 

When,  after  argument,  the  court  came  to  consider  the  case  in  consulta- 
tion, it  was  found  that  it  could  not  be  disposed  of  without  ignoring  or  de- 
ciding some  of  these  propositions,  and  it  became  apparent  that  the  time 
had  arrived  when  the  court  must  decide  upon  the  effect  of  the  act  of  1867 
on  the  jurisdiction  of  this  court  as  it  had  been  supposed  to  be  established 
by  the  twenty-fifth  section  of  the  act  of  1789. 

That  we  might  have  all  the  aid  which  could  be  had  from  discussion  of 
counsel,  the  court  ordered  a  reargument  of  the  case  on  three  distinct  ques- 
tions which  it  propounded,  and  invited  argument,  both  oral  and  written, 
from  any  counsel  interested  in  them.  This  reargument  was  had,  and  the 
court  was  fortunate  in  obtaining  the  assistance  of  very  eminent  and  very 
able  jurists.  The  importance  of  the  proposition  under  discussion  justified 
us  in  delaying  a  decision  until  the  present  term,  giving  the  judges  the 
benefit  of  ample  time  for  its  most  mature  examination. 

With  all  the  aid  we  have  had  from  counsel,  and  with  the  fullest  con- 
sideration we  have  been  able  to  give  the  subject,  we  are  free  to  confess 
that  its  difficulties  are  many  and  embarrassing,  and  in  the  results  we  are 
about  to  announce  we  have  not  been  able  to  arrive  at  entire  harmony  of 
opinion. 

The  questions  propounded  by  the  court  for  discussion  by  counsel  were 
these :  — 

1.  Does  the  second  section  of  the  act  of  February  5,  1867,  repeal  all 
or  any  part  of  the  25th  section  of  the  act  of  1789,  commonly  called  the 
judiciary  act  ? 

2.  Is  it  the  true  intent  and  meaning  of  the  act  of  1867,  above  referred 
to,  that  when  this  court  has  jurisdiction  of  a  case,  by  reason  of  any  of  the 
questions  therein  mentioned,  it  shall  proceed  to  decide  all  the  questions 
presented  by  the  record  which  are  necessary  to  a  final  judgment  or  decree  ? 

3.  If  this  question  be  answered  affirmatively,  does  the  Constitution  of 
the  United  States  authorize  Congress  to  confer  such  a  jurisdiction  on  thin 
court? 
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1.  The  act  of  1867  has  no  repealing  clause  nor  any  express  words  of 
repeal.  If  there  is  any  repeal,  therefore,  it  is  one  of  implication.  Tbfe 
differences  between  the  two  sections  are  of  two  classes,  namely :  the  change 
or  substitution  of  a  few  words  or  phrases  in  the  latter  for  those  used  in 
the  former,  with  very  slight,  if  any,  change  of  meaning ;  and  the  omission 
in  the  latter  of  two  important  provisions  found  in  the  former.  It  will  be 
perceived  by  this  statement  that  there  is  no  repeal  by  positive  new  enact- 
ments inconsistent  in  terms  with  the  old  law.  It  is  the  words  that  fere 
wholly  omitted  in  the  new  statute  which  constitute  the  important  feature 
in  the  questions  thus  propounded  for  discussion. 

For  the  purpose  of  easy  comparison  and  ready  ascertainment  of  these 
changes  the  25th  section  of  the  act  of  1789,  and  the  2d  section  of  the  act 
of  1867  are  here  given  verbatim  in  parallel  columns :  — 

The  25th  section  of the  act  of  1 789.  The  2d  section  of  act  of  1 867. 

That  a  final  judgment  or  decree  in  any  suit,  That  a  final  judgment  or  decree  in  any  suit 
in  the  highest  court  of  law  or  equity  of  a  state  in  in  the  highest  court  of  a  state  in  which  a  de- 
which  a  decision  in  the  suit  could  be  had,  where  cision  in  the  suit  could  be  had,  where  is  drawn 
is  drawn  in  question  the  validity  of  a  treaty,  or  in  question  the  validity  of  a  treaty,  or  statute 
statute  of,  or  an  authority  exercised  under,  the  of,  or  an  authority  exercised  under,  the  United 
United  States,  and  the  decision  is  against  their  States,  and  the  decision  is  aguinst  their  valid- 
validity  ;  or  where  is  drawn  in  Question  (he  itv ;.  or  where  is  drawn  in  question  the  validity 
validity  of  a  statute  of,  or  an  authority  exer-  of  a  statute  of,  or  an  authority  exercised  under, 
cised  under  any  state,  on  the  ground  of  their  any  state,  on  the  ground  of  their  being  repug- 
being  repugnant  to  the  Constitution,  treaties,  nant  to  the  Constitution,  treaties,  or  laws  of  the 
or  laws  of  the  United  States,  and  the  decision  United  States,  and  the  decision  i*  in  favor  of 
is  in  favor  of  such  validity ;  or  where  is  drawn  in  such  their  validity;  or  where  any  title,  ritrht, 
question  the  validity  of  any  clause  of  the  Consti-  privilege,  or  immunity  f«  claimed  under  the  Con- 
tution,  or  statute,  or  commission  held  under  stitution,  or  any  treaty  or  statute  of,  or  com- 
the  United  States,  and  the  decision  is  against  mission  held,  or  authority  exercised,  under  the 
the  title,  right,  privilege,  or  exemption  specially  United  States,  and  the  decision  is  against  the 
set  up  or  claimed  by  either  party  under  such  title,  right,  privilege,  or  immunity  specially  set 
clause,  Constitution,  treaty,  statute,  or  com-  up  or  claimed  by  either  party  under  such  Con- 
mission,  may  be  reexamined  and  reversed  or  stitution,  treaty,  statute,  commission,  or  au- 
affirmed  in  the  supreme  court  of  the  United  thority,  may  be  reexamined  and  reversed  or 
States  on  a  writ  of  error,  the  citation  being  affirmed  in  the  supreme  court  of  the  United 
signed  by  the  chief  justice,  or  judge,  or  chan-  States,  upon  a  writ  of  error,  the  citation  being 
cellor  of  the  court  rendering  or  passing  the  judg-  signed  by  the  chief  justice^  or  judge,  or  chan- 
ment  or  decree  complained  of,  or  by  a  justice  cellor  of  the  court  rendering  or  passing  tho 
of  the  supreme  court  of  the  United  States,  in  judgment  or  decree  complained  of,  or  by  a  jus- 
the  same  manner  and  under  the  same  regu-  tica  of  the  supreme  court  of  the  United  States, 
lations,  and  the  writ  shall  have  the  same  effect  in  the  same  manner,  and  under  the  same  regu- 
as  if  the  judgment  or  decree  complained  of  had  lations,  and  the  writ  shall  have  the  same  effect 
been  rendered  or  passed  in  a  circuit  court,  and  as  if  the  judgment  or  decree  complained  of  had 
the  proceedings  upon  the  reversal  shall  also  be  been  rendered  or  passed  in  a  court  of  the  United 
the  same,  except  that  the  supreme  court,  in-  States,  and  the  proceeding  after  reversal  shall 
stead  of  remand  ma  the  cause  for  a  final  decision,  be  the  same,  except  that  the  supreme  <*>urt  may, 
as  before  provided,  may,  at  their  discretion,  if  the  at  their  discretion,  proceed  to  a  final  decision  of 
cause  shall  have  been  once  remanded  before,  pro-  the  same,  and  award  execution  or  remand  the  same 
osed  to  a  final  decision  of  the  same  and  award  to  an  inferior  court, 
execution.  But  no  other  error  shall  be  assigned  or 
regarded  as  ground' of  reversal  in  any  such  case 
as  aforesaid  than  such  as  appears  on  the  face  of 
the  record  and  immediately  respects  the  before- 
mentioned  questions  of  validity  or  construction  of 
said  Constitution,  treaties,  statutes,  commissions, 
or  authorities  in  dispute. 

A  careful  comparison  of  these  two  sections  can  leave  no  doubt  that  it 
was  the  intention  of  Congress,  by  the  latter  statute,  to  revise  the  entire 
matter  to  which  they  both  had  reference,  to  make  such  changes  in  the  law 
as  it  stood  as  they  thought  best,  and  to  substitute  their  will  in  that  regard 
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entirely  for  tbe  old  law  upon  the  subject.  We  are  of  opinion  that  it  was 
their  intention  to  make  a  new  law  ao  far  as  the  present  law  differed  from 
the  former,  and  that  the  new  law,  embracing  all  that  was  intended  to  be 
preserved  of  the  old,  omitting  what  was  not  so  intended,  became  complete 
m  itself  and  repealed  all  other  law  on  the  subject  embraced  within  it. 
The  authorities  on  this  subject  are  clear  and  uniform.  United  States  v, 
Tynen,  11  Wall  88 ;  Henderson  Tobacco,  lb.  652 ;  Bartlett  v.  King,  12 
Mass.  557  ;  Cincinnati  v.  Cody,  10  Pick.  36  ;  Sedgwick  on  Statutes,  126. 

The  result  of  this  reasoning  is  that  the  25th  section  of  the  act  of  1789 
is  technically  repealed,  and  that  the  second  section  of  the  act  of  1867  has 
taken  its  place.  What  of  the  statute  of  1789  is  embraced  in  that  of  1867 
is  of  course  the  law  now,  and  has  been  ever  since  it  was  first  made  so. 
What  is  changed  or  modified  is  the  law  as  thus  changed  or  modified. 
That  which  is  omitted  ceased  to  have  any  effect  from  the  day  that  the 
substituted  statute  was  approved. 

This  view  is  strongly  supported  by  the  consideration  that  the  revision 
of  the  laws  of  Congress  passed  at  the  last  session,  based  upon  the  idea 
that  no  change  in  the  existing  law  should  be  made,  has  incorporated  with 
the  Revised  Statutes  nothing  but  the  second  section  of  the  act  of  1867. 
Whatever  might  have  been  our  abstract  views  of  the  effect  of  the  act  of 
1M>7,  we  are,  as  to  all  the  future  cases,  bound  by  the  law  as  found  in  the 
Revised  Statutes  by  the  express  language  of  Congress  on  that  subject ;  and  : 
it  would  be  labor  lost  to  consider  any  other  view  of  the  question. 

2.  The  affirmative  of  the  second  question  propounded  above  is  founded 
upon  the  effect  of  the  omission  or  repeal  of  the  last  sentence  of  the  25tb 
section  of  the  act  of  1789.  That  clause,  in  express  terms,  limited  the 
power  of  the  supreme  court  in  reversing  the  judgment  of  a  state  court  • 
to  errors  apparent  on  the  face  of  the  record,  and  which  respected  questions 
that  for  the  sake  of  brevity,  though  not  with  strict  verbal  accuracy,  we  . 
shall  call  federal  questions,  namely,  those  in  regard  to  the  validity  or  con- 
struction of  the  Constitution,  treaties,  statutes,  commissions,  or  authority 
of  the  federal  government. 

The  argument  may  be  thus  stated :  1.  That  the  Constitution  declares 
that  the  judicial  power  of  the  United  States  shall  extend  to  cases  of  a 
character  which  include  the  questions  described  in  the  section,  and  that 
by  the  word  case,  is  to  be  understood  all  of  the  case  in  which  such  a  ques- 
tion arises.  2.  That  by  the  fair  construction  of  the  act  of  1789  in  regard 
to  removing  those  cases  to  this  court,  the  power  and  the  duty  of  reexam-  . 
ining  the  whole  case  would  have  been  devolved  on  the  court,  but  for  the 
restriction  of  the  clause  omitted  in  the  act  of  1867;  and  that  the  same 
language  is  used  in  the  latter  act  regulating  the  removal,  but  omitting  the 
restrictive  clause.  And,  3.  That  by  reenacting  the  statute  in  the  same 
terms  as  to  the  removal  of  cases  from  the  state  courts,  without  the  restrict- 
ive clause,  Congress  is  to  be  understood  as  conferring  the  power  which 
that  clause  prohibited. 

We  will  consider  the  last  proposition  first. 

What  were  the  precise  motives  which  induced  the  omission  of  this* 
clause  it  is  impossible  to  ascertain  with  any  degree  of  satisfaction.     In  a 
legislative  body  like  Congress,  it  is  reasonable  to  suppose  that  among 
those  who  considered  this  matter  at  all,  there  were  varying  reasons  for  • 
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consenting  to  the  change.  No  doubt  there  were  those  who,  believing 
that  the  Constitution  gave  no  right  to  the  federal  judiciary  to  go  beyond 
the  line  marked  by  the  omitted  clause,  thought  its  presence  or  absence 
immaterial ;  and  in  a  revision  of  the  statute  it  was  wise  to  leave  it  out, 
because  its  presence  implied  that  such  a  power  was  within  the  competency 
of  Congress  to  bestow.  There  were  also,  no  doubt,  those  who  believed 
that  the  section  standing  without  that  clause  did  not  confer  the  power 
which  it  prohibited,  and  that  it  was,  therefore,  better  omitted.  It  may 
also  have  been  within  the  thought  of  a  few  that  all  that  is  now  claimed 
would  follow  the  repeal  of  the  clause.  But  if  Congress,  or  the  framers  of 
the  bill,  had  a  clear  purpose  to  enact  affirmatively  that  the  court  should 
consider  the  class  of  errors  which  that  clause  forbids,  nothing  hindered  that 
they  should  say  so  in  positive  terms ;  and  in  reversing  the  policy  of  the 
government  from  its  foundation  in  one  of  the  most  important  subjects  on 
which  that  body  could  act,  it  is  reasonably  to  be  expected  that  Congress 
would  use  plain,  unmistakable  language  in  giving  expression  to  such  in- 
tention. 

Thqre  is,  therefore,  no  sufficient  reason  for  holding  that  Congress,  by 
repealing  or  omitting  this  restrictive  clause,  intended  to  enact  affirma- 
tively the  thing  which  that  clause  had  prohibited. 

We  are  thus  brought  to  the  examination  of  the  section  as  it  was  passed 
by  the  Congress  of  1867,  and'  as  it  now  stands,  as  part  of  the  Revised 
Statutes  of  the  United  States. 

Before  we  proceed  to  any  criticism  of  the  language  of  the  section,  it 
may  be  as  well  to  revert  for  a  moment  to  the  constitutional  provisions 
which  are  supposed  to,  and  which  do,  bear  upon  the  subject.  The  second 
section  of  the  third  article  already  adverted  to  declares  that  "  the  judicial 
power  shall  extend  to  all  cases  in  law  and  equity  arising  under  this  Con- 
stitution, the  laws  of  the  United  States,  and  treaties  made  or  which  shall 
be  made,  under  their  authority." 

Waiving  for  the  present  the  question  whether  the  power  thus  conferred 
extends  to  all  questions,  in  all  cases,  where  only  one  of  the  questions  in- 
volved arises  under  the  Constitution  or  laws  of  the  United  States,  we  find 
that  this  judicial  power  is  by  the  Constitution  vested  in  one  supreme  court 
and  in  such  inferior  courts  as  Congress  may  establish.  Of  these  courts 
the  Constitution  defines  the  jurisdiction  of  none  but  the  supreme  court. 
Of  that  court  it  is  said,  after  giving  it  a  very  limited  original  jurisdiction, 
that  "  in  all  other  cases  before  mentioned,  the  supreme  court  shall  have 
appellate  jurisdiction  both  as  to  law  and  fact,  with  such  exceptions  and 
under  such  regulations  as  the  Congress  may  prescribe." 

This  latter  clause  has  been  the  subject  of  construction  in  this  court 
many  times,  and  the  uniform  and  established  doctrine  is,  that  Congress 
having  by  the  act  of  1789  defined  and  regulated  this  jurisdiction  in  certain 
classes  of  cases,  this  affirmative  expression  of  the  will  of  that  body  is  to 
be  taken  as  excepting  all  other  cases  to  which  the  judicial  power  of  the 
United  States  extends,  than  those  enumerated.  Wiscart  v.  Dauchy,  3 
Dallas,  821 ;  Durousseau  v.  United  States,  6  Cranch,  807  ;  The  Lucy,  6 
Wallace,  818 ;  Ex  parte  McArdle,  7  Wallace,  506. 

It  is  also  to  be  remembered  that  the  exercise  of  judicial  power  over 
cases  arising  under  the  Constitution,  laws,  and  treaties  of  the  United 
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States  may  be  original  as  well  as  appellate,  and  may  be  conferred  by 
Congress  on  other  courts  than  the  supreme  court,  as  it  has  done  in  sev- 
eral classes  of  cases  which  will  be  hereafter  referred  to.  We  are  under 
no  necessity,  then,  of  supposing  that  Congress,  in  the  section  we  are  con- 
sidering, intended  to  confer  on  the  supreme  court  the  whole  power  which, 
by  the  Constitution,  it  was  competent  for  Congress  to  confer  in  the  class 
of  cases  embraced  in  that  section. 

Omitting  for  the  moment  that  part  of  the  section  which  characterizes 
the  questions  necessary  to  the  jurisdiction  conferred,  the  enactment  is, 
that  a  final  judgment  or  decree  in  any  suit  in  the  highest  court  of  a  state 
in  which  a  decision  in  the  suit  can  be  had  (when  one  of  these  questions 
is  decided)  may  be  reexamined,  and  reversed  or  affirmed,  in  the  su- 
preme court  of  the  United  States,  upon  a  writ  of  error  ....  in  the 
same  manner,  and  under  the  same  regulations,  and  the  writ  shall  have  the 
same  effect  as  if  the  judgment  or  decree  complained  of  had  been  passed  or 
rendered  in  a  court  of  the  United  States. 

It  is  strenuously  maintained  that  as  the  office  of  a  writ  of  error  at  the 
common  law,  and  as  it  is  used  in  relation  to  the  inferior  courts  of  the 
United  States  when  issued  from  this  court,  is  to  remove  the  whole  case  to 
this  court  for  revision  upon  its  merits,  or  at  least  upon  all  the  errors  found 
in  the  record  of  the  case  so  removed,  and  as  this  statute  enacts  that  these 
cases  shall  be  reexamined  in  the  same  manner,  and  under  the  same  regu- 
lations, and  the  writ  shall  have  the  same  effect  as  in  those  cases,  therefore 
all  the  errors  found  in  a  record  so  removed  from  a  state  court  must  be 
reviewed  so  far  as  they  are  essential  to  a  correct  final  judgment  on  the 
whole  case. 

The  proposition  as  thus  stated  has  great  force,  and  is  entitled  to  our 
most  careful  consideration.  If  the  invariable  effect  of  a  writ  of  error  to  a 
circuit  court  of  the  United  States  is  to  require  of  this  court  to  examine 
and  pass  upon  all  the  errors  of  the  inferior  court,  and  if  reexamination  of 
the  judgment  of  the  court  in  the  same  manner  and  under  the  same  regu- 
lations means  that  in  the  reexamination  everything  is  to  be  considered 
which  could  be  considered  in  a  writ  to  the  circuit  court,  and  nothing  else, 
then  the  inference  which  is  drawn  from  these  premises  would  seem  to  be 
correct. 

But  let  us  consider  this. 

There  are  two  principal  methods  known  to  English  jurisprudence,  and 
to  the  jurisprudence  of  the  federal  courts,  by  which  cases  may  be  removed 
front  an  inferior  to  an  appellate  court  for  review.  These  are  the  writ  of 
error  and  the  appeal.  There  may  be,  and  there  are,  other  exceptional 
modes,  such  as  the  writ  of  certiorari  at  common  law,  and  a  certificate  of 
division  of  opinion  under  the  acts  of  Congress.  The  appeal,  which  is  the 
only  mode  by  which  a  decree  in  chancery  or  in  admiralty  can  be  brought 
from  an  inferior  federal  court  to  this  court,  does  bring  up  the  whole  case 
for  reexamination  on  all  the  merits,  whether  of  law  or  fact,  and  for  con- 
sideration on  these,  as  though  no  decree  had  ever  been  rendered.  The 
writ  of  error  is  used  to  bring  up  for  review  all  other  cases,  and  when  thus 
brought  here  the  cases  are  not  open  for  reexamination  on  their  wholo 
merits,  but  every  controverted  question  of  fact  is  excluded  from  considera- 
tion, and  only  such  errors  as  this  court  can  see  that  the  inferior  court 
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committed*  and  not  all  of  these,  can  be  the  subject  of  this  court's  cor- 
rective power. 

Now,  one  of  the  first  things  apparent  on  the  face  of  this  Btatute  is  that 
decrees  in  chancery,  and  in  admiralty  also,  if  a  state  court  shall  entertain 
jurisdiction  of  a  case  essentially  of  admiralty  cognizance,  are  to  be  re- 
moved into  this  court  from  the  state  courts  by  this  writ  of  error  as  well  as 
judgments  at  law.  And  such  has  been  the  unquestioned  practice  under 
the  act  of  1789  from  its  passage  until  now.  But  this  writ  cannot  bring  a 
decree  in  chancery  or  admiralty  from  the  circuit  court  to  this  court  for 
review.  It  has  no  such  effect,  and  we  dismiss  every  day  cases  brought 
here  by  writ  of  error  to  a  circuit  court,  because  they  can  only  be  brought 
here  by  appeal,  and  the  writ  of  error  does  not  extend  to  them.  The  San 
Pedro,  2  Wheat  132;  McCollom  v*  Eager,  2  How.  61;  Minor  v.  Tillot- 
eon,  lb.  392. 

Unless,  therefore,  we  have  been  wholly  wrong  for  eighty  years  under 
the  act  of  1789,  and  unless  we  are  prepared  to  exclude  chancery  cases 
decided  in  the  state  courts  from  the  effect  of  this  writ,  it  cannot,  literally, 
have  the  same  effect  as  in  cases  from  a  court  of  the  United  States ;  and  if 
we  could  hold  that  the  writ  would  have  the  same  effect  in  removing  the 
case,  which  is  probably  all  that  is  meant,  still  the  case  when  removed 
cannot  literally  be  examined  in  the  same  manner,  if  by  manner  is  meant 
the  principle  on  which  the  judgment  of  the  court  must  rest.  For  chan- 
cery cases,  when  brought  here  from  the  circuit  courts,  are  brought  for  a 
trial  de  novo  on  all  the  evidence  and  pleadings  in  the  case. 

It  is,  therefore,  too  obvious  to  need  comment,  that  this  statute  was  de* 
signed  to  bring  equity  suits  to  this  court  from  the  state  courts*  by  writ  of 
error,  as  well  as  law  cases,  and  that  it  was  not  intended  that  they  should 
be  reexamined  in  the  same  manner  as  if  brought  here  from  a  court  of  the 
United  States,  in  the  sense  of  the  proposition  we  are  considering. 

But  passing  from  this  consideration,  what  has  been  the  manner  in 
which  this  court  reexamines  the  judgments  of  the  circuit  courts  on  writs 
of  error,  as  touching  the  errors  into  which  it  will  look  for  reversal  ?  For 
it  is  this  manner  which  is  supposed  to  require  an  examination  of  all 
errors,  whether  of  federal  law  or  otherwise  under  thifc  statute.  It  re- 
quires but  slight  examination  of  the  reports  of  the  decisions  or  familiarity 
with  the  practice  of  this  court,  to  know  that  it  does  not  examine  into  or 
decide  all  the  errors,  or  matter  assigned  for  error,  of  the  most  of  the  cases 
before  them.  Many  of  these  are  found  to  be  immaterial,  the  case  being 
reversed  or  affirmed  on  some  important  point  which  requires  of  itself  a 
judgment  without  regard  to  other  matters.  There  are  errors  also  which 
may  be.  sufficiently  manifest  of  which  the  appellate  court  has  no  jurisdic- 
tion, as  in  regard  to  a  motion  for  a  new  trial,  or  to  quash  an  indictment, 
or  for  a  continuance,  or  amendment  of  pleadings,  or  some  other  matter 
which,  however  important  to  the  merits  of  the  case,  is  within  the  exclu- 
sive discretion  of  the  inferior  court. 

Nor  does  it  seem  to  us  that  the  phrase  "  in  the  same  manner  and  under 
the  same  regulations,  and  the  writ  shall  have  the  same  effect,"  is  intended 
to  furnish  the  rule  by  which  the  court  shall  be  guided  in  the  considera- 
tions which  should  enter  into  the  judgment  that  it  shall  render.  That 
the  writ  of  error  shall  have  the.  same  effect  as  if  directed  to  a  circuit 
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court  can  mean  no  more  than  that  it  shall  transfer  the  ease  to  the  su- 
preme court,  and  with  it  the  record  of  the  proceedings  in  the  court  below. 
This  is  the  effect  of  the  writ  and  its  function  and  purpose.  When  the 
court  comes  to  consider  the  case,  it  may  be  limited  by  the  nature  of  the 
writ ;  but  what  it  shall  review,  and  what  it  shall  not,  must  depend  upon 
the  jurisdiction  of  the  court  in  that  class  of  cases  as  fixed  by  the  law  gov- 
erning that  jurisdiction. 

So  the  regulations  here  spoken  of  are  manifestly  the  rules  under  which 
the  writ  is  issued,  served,  and  returned ;  the  notice  to  be  given  to  the  ad- 
verse party,  and  time  fixed  for  appearance,  argument,  &c.  Another  im- 
portent  effect  of  the  writ  and  of  the  regulations  governing  it  is  that 
when  accompanied  by  a  proper  bond,  given  and  approved  within  the  pre- 
scribed time,  it  operates  as  a  supersedeas  to  further  proceedings  in  the 
inferior  court.  The  word  manner  also  much  more  appropriately  expresses 
the  general  mode  of  proceeding  with  the  case,  after  the  writ  has  been 
allowed,  the  means  by  which  the  exigency  of  the  writ  is  enforced,  —  as  by 
rule  on  the  clerk,  or  mandamus  to  the  court,  —  and  the  progress  of  the  case 
in  the  appellate  court ;  as  filing  the  record,  docketing  the  case,  time  of 
hearing,  order  of  the  argument,  and  such  other  matters  as  are  merely  in- 
cident to  final  decision  by  the  court.  In  short,  the  whole  phrase  is  one 
eminently  appropriate  to  the  expression  of  the  idea  that  these  cases, 
though  coming  from  state  instead  of  federal  tribunals,  shall  be  conducted 
in  their  progress  through  the  court,  in  the  matter  of  the  general  course 
of  procedure,  by  the  same  rules  of  practice  that  prevail  in  cases  brought 
under  writs  of  error  to  the  courts  of  the  United  States. 

This  is  a  different  thing,  however,  from  laying  down  rules  of  decision, 
or  enacting  the  fundamental  principles  on  which  the  court  must  decide 
this  class  of  cases.  It  differs  widely  from  an  attempt  to  say  that  the 
court  in  coming  to  a  judgment  must  consider  this  matter  and  disregard 
that.  It  is  by  no  means  the  language  in  which  a  legislative  body  would 
undertake  to  establish  the  principles  on  which  a  court  of  last  resort  must 
form  its  judgment. 

There  is  an  instance  of  the  use  of  very  similar  language  by  Congress 
in  reference  to  the  removal  of  causes  into  this  court  for  review,  which  has 
uniformly  received  the  construction  which  we  now  place  upon  this. 

By  the  judiciary  act  of  1789,  there  was  no  appeal,  in  the  judicial  sense 
of  that  word,  to  this  court  in  any  case.  .Decrees  in  suits  in  equity  and 
admiralty  were  brought  up  by  writ  of  error  only,  until  the  act  of  1803  ; 
and  as  this  writ  could  not  oring  up  a  case  to  be  tried  on  its  controverted 
questions  of  fact,  the  19th  section  of  the  act  of  1789  required  the  infe- 
rior courts  to  make  a  finding  of  facts  which  should  be  accepted  as  true  by 
the  appellate  court.  But  by  the  act  of  March  8,  1803,  2  U.  S.  Statutes, 
244,  these  cases  were  to  be  brought  to  this  court  by  appeal,  and  to  give 
this  appeal  full  effect  the  19th  section  of  the  aot  of  1789  was  repealed, 
and  upon  such  appeal  the  court  below  was  directed  to  send  to  this  court 
all  the  pleadings,  depositions,  testimony,  and  proceedings.  In  this  man- 
ner the  court  obtained  that  full  possession  and  control  of  the  case  which 
the  nature  of  an  appeal  implies.  And  it  is  worthy  of  observation  that 
Congress  did  not  rely  upon  the  mere  legal  operation  of  the  word  appeal 
to  effect  this,  bat  provided  in  express  terms  the  means  necessary  to  in- 
sure thi?  object. 
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But  to  avoid  the  necessity  of  many  words  as  to  the  mode  in  which  the 
case  should  be  brought  to  this  court  and  conducted  when  here,  it  was 
enacted  "  that  such  appeals  shall  be  subject  to  the  same  rules,  regulations, 
and  restrictions  as  are  prescribed  in  law  in  case  of  writs  of  error."  Here 
is  language  quite  as  strong  as  that  we  have  had  under  consideration,  and 
strikingly  similar  both  in  its  purport  and  in  the  purpose  to  be  served  by 
it.     Yet  no  one  ever  supposed  that  when  the  court  came  to  consider  the 

{"udgment  which  it  should  render  on  such  an  appeal  it  was  to  be  governed 
>y  the  principles  applicable  to  writs  of  error  at  common  law.  It  was 
never  thought  for  a  moment,  notwithstanding  the  use  of  the  word  "  re- 
strictions," that  the  court  was  limited  to  questions  of  law  apparent  on  the 
record ;  but  the  uniform  course  has  been  to  consider  it  as  a  case  to  be 
tried  de  novo  on  all  the  considerations  of  law  and  of  fact  applicable  to  it. 
There  are  many  decisions  of  this  court  showing  that  these  words  have 
been  held  to  apply  alone  to  the  course  of  procedure,  to  matters  of  mere 
practice,  and  not  at  all  affording  a  rule  for  decision  of,  the  case  on  its 
merits  in  the  conference  room.  Villabolos  v.  United  States,  6  How.  81 ; 
Castro  v.  United  States,  3  Wall.  46 ;  Mussina  v.  Cavasos,  6  Wall. 
865. 

There  is,  therefore,  nothing  in  the  language  of  the  act,  as  far  as  we 
have  criticised  it,  which  in  express  terms  defines  the  extent  of  the  reex- 
amination which  this  court  shall  give  to  such  cases. 

But  we  have  not  yet  considered  the  most  important  part  of  the  statute, 
namely,  that  which  declares  that  it  is  only  upon  the  existence  of  certain 
questions  in  the  case  that  this  court  can  entertain  jurisdiction  at  all.  Nor 
is  the  mere  existence  of  such  a  question  in  the  case  sufficient  to  give 

Jurisdiction,  —  the  question  must  have  been  decided  in  the  state  court, 
for  is  it  sufficient  that  such  a  question  was  raised  and  was  decided.  It 
must  have  been  decided  in  a  certain  way,  that  is,  against  the  right  set  up 
under  the  Constitution,  laws,  treaties,  or  authority  of  the  United  States. 
The  federal  question  may  have  been  erroneously  decided.  It  may  be 
quite  apparent  to  this  court  that  a  wrong  construction  has  been  given  to 
the  federal  law ;  but  if  the  right  claimed  under  it  by  plaintiff  in  error  has 
been  conceded  to  him,  this  court  cannot  entertain  jurisdiction  of  the  case, 
so  very  careful  is  the  statute,  both  of  1789  and  of  1867,  to  narrow,  to 
limit,  and  define  the  jurisdiction  which  this  court  exercises  over  the  judg- 
ments of  the  state  courts.  Is  it  consistent  with  this  extreme  caution  to 
suppose  that  Congress  intended,  when  those  cases  came  here,  that  this 
court  should  not  only  examine  those  questions,  but  all  others  found  in 
the  record  ?  —  questions  of  common  law,  of  state  statutes,  of  controverted 
facts,  and  conflicting  evidence.  Or  is  it  the  more  reasonable  inference 
that  Congress  intended  that  the  case  should  be  brought  here  that  those 
questions  might  be  decided,  and  finally  decided,  by  the  court  established  by 
the  Constitution  of  the  Union,  and  the  court  which  has  always  been  sup- 
posed to  be  not  only  the  most  appropriate  but  the  only  proper  tribunal 
for  their  final  decision  ?  No  such  reason  nor  any  necessity  exists  for  the 
decision  by  this  court  of  other  questions  in  those  cases.  The  jurisdiction 
has  been  exercised  for  nearly  a  century  without  serious  inconvenience  to 
the  due  administration  of  justice.  The  state  courts  are  the  appropriate 
tribunals,  as  this  court  has  repeatedly  held,  for  the  decision  of  questions 
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arising  under9  their  local  law,  whether  statutory  or  Otherwise.  And  it  is 
not  lightly  to  be  presumed  that  Congress  acted  upon  a  principle  which 
implies  a  distrust  of  their  integrity  or  of  their  ability  to  construe  those 
laws  correctly. 

Let  us  look  for  a  moment  into  the  effect  of  the  proposition  contended 
for  upon  the  cases  as  they  come  up  for  consideration  in  the  conference 
room.  If  it  is  found  that  no  such  question  is  raised  or  decided  in  the 
court  below,  then  all  will  concede  that  it  must  be  dismissed  for  want  of 
jurisdiction.  But  if  it  is  found  that  the  federal  question  was  raised  and 
was  decided  against  the  plaintiff  in  error,  then  the  first  duty  of  the  court 
obviously  is  to  determine  whether  it  was  correctly  decided  by  the  state 
court.  Let  us  suppose  tbiat  we  find  that  the  court  below  was  right  in  its 
decision  on  that  question.  What,  then,  are  we  to  do  ?  Was  it  the  in- 
tention of  Congress  to  say  that  while  you  can  only  bring  the  case  here 
on  account  of  this  question,  yet  when  it  is  here,  though  it  may  turn  out 
that  the  plaintiff  in  error  was  wrong  on  that  question,  and  the  judgment 
of  the  court  below  was  right,  though  he  has  wrongfully  dragged  the  de- 
fendant into  this  court  by  the  allegation  of  an  error  which  did  not  exist, 
and  without  which  the  case  could  not  rightfully  be  here,  he  can  still  insist 
on  an  inquiry  into  all  the  other  matters  which  were  litigated  in  the  case  ? 
This  is  neither  reasonable  nor  just. 

In  such  case  both  the  nature  of  the  jurisdiction  conferred  and  the  nat- 
ure and  fitness  of  things  demand  that,  no  error  being  found  in  the  matter 
which  authorized  the  reexamination,  the  judgment  of  the  state  court 
should  be  affirmed,  and  the  case  remitted  to  that  court  for  its  further 
enforcement. 

The  whole  argument  we  are  combating,  however,  goes  upon  the  as- 
sumption that  when  it  is  found  that  the  record  shows  that  one  of  the 
questions  mentioned  has  been  decided  against  the  claim  of  the  plaintiff 
in  error,  this  court  has  jurisdiction,  and  that  jurisdiction  extends  to  the 
whole  case.  If  it  extends  to  the  whole  case,  then  the  court  must  reex- 
amine the  whole  case ;  and  if  it  reexamines,  it  must  decide  the  whole 
case.  It  is  difficult  to  escape  the  logic  of  the  argument  if  the  first  pre- 
mise be  conceded.  But  it  is  here  the  error  lies.  We  are  of  opinion  that 
upon  a  fgAT  construction  of  the  whole  language  of  the  section  the  juris- 
diction conferred  is  limited  to  the  decision  of  the  questions  mentioned  in 
the  statute,  and,  as  a  necessary  consequence  of  this,  to  the  exercise  of 
such  powers  as  may  be  necessary  to  cause  the  judgment  in  that  decision 
to  be  respected. 

We  will  now  advert  to  one  or  two  considerations  apart  from  the  mere 
language  of  the  statute,  which  seem  to  us  to  give  additional  force  to  this 
conclusion. 

It  has  been  many  times  decided  by  this  court,  on  motions  to  dismiss 
this  class  of  cases  for  want  of  jurisdiction,  that  if  it  appears  from  the 
record  that  the  plaintiff  in  error  raised  and  presented  to  the  court  by  plead- 
ings, prayer  for  instruction,  or  other  appropriate  method,  one  of  the  ques- 
tions specified  in  the  statute,  and  the  court  ruled  against  him,  the  juris- 
diction of  this  court  attached,  and  we  must  hear  the  case  on  its  merits. 
Sector  v.  Ashly,  6  Wall.  143 ;  Bridge  Proprietors  v.  Hoboken  Co.  1  Wall. 
116  ;  Wurman  v.  Nichols  8  Wall.  44 ;  Armstrong  v.  Treasurer  of  Athens 
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Co.  16  Peters,  281 ;  'Orowell  v.  Randell,  10  Peters,  368.  •  Heretofore 
these  merits  have  been  held  to  be  to  determine  whether  the  propositions 
of  law  involved  in  the  specific  federal  question  were  rightly  decided,  and 
if  not,  did  the  case  of  plaintiff  in  error,  on  the  pleadings  and  evidence, 
come  within  the  principle  ruled  by  this  court.  This  has  always  been  held 
to  be  the  exercise  of  the  jurisdiction  and  reexamination  of  the  case  pro- 
vided by  the  statute.  But  if  when  we  once  get  jurisdiction,  everything 
in  the  case  is  open  to  reexamination,  it  follows  that  every  case  tried  in 
any  state  court,  from  that  of  a  justice  of  the  peace  to  the  highest  court 
of  the  state,  may  be  brought  to  this  court  for  final*  decision  on  all  the 
points  involved  in  it. 

That  this  is  no  exaggeration  let  us  look  a  moment. 

Suppose  a  party  is  sued  before  a  justice  of  the  peace  for  assault  and 
battery.  He  pleads  thathe  was  a  deputy  marshal  of  the  United  States, 
and  in  serving  a  warrant  of  arrest  on  plaintiff  he  gently  laid  his  hands  on 
him  and  used  no  more  force  than  was  necessary.  He  also  pleads  the 
general  issue.  We  will  suppose  that  to  the  special  plea  some  response  is 
made  which  finally  leads  to  a  decision,  against  the  defendant  on  that  plea. 
And  judgment  is  rendered  against  him  on  the  general  issue  also.  He 
never  was  a  deputy  marshal.  He  never  had  a  writ  from  a  United  States 
court ;  but  he  insists  on  that  plea  through  all  the  courts  up  to  this,  and 
when  he  gets  here  the  record  shows  a  federal  question  decided  against 
him,  and  this  court  must  reexamine  the  whole  case,  though  there  was 
not  a  particle  of  truth  in  his  plea,  and  it  was  a  mere  device  to  get  the 
case  into  this  court.  Very  many  cases  are  brought  here  now  of  that 
character.  Also,  cases  where  the  moment  the  federal  question  is  stated 
by  counsel  we  all  know  that  there  is  nothing  in  it.  This  has  become  such 
a  burden  and  abuse  that  we  either  refuse  to  hear,  or  hear  only  one  side 
of  many  such,  and  stop  the  argument,  and  have  been  compelled  to  adopt 
a  rule  that  when  a  motion  is  made  to  dismiss  it  shall  only  be  heard  on 
printed  argument.  If  the  temptation  to  do  this  is  so  strong  under  the 
rule  of  this  court  for  over  eighty  years  to  hear  only  the  federal  question, 
what  are  we  to  expect  when,  by  merely  raising  one  of  those  questions  in 
any  case,  the  party  who  does  it  can  bring  it  here  for  decision  on  all  the 
matters  of  law  and  fact  involved  in  it  ?  It  is  to  be  remembered  that  there 
is  not  even  a  limitation  as  to  the  value  in  controversy  in  writs  to  flie  state 
courts  as  there  is  to  the  circuit  courts ;  and  it  follows  that  there  is  no  con- 
ceivable case-  so  insignificant  in  amount  or  unimportant  in  principle  that  a 
perverse  and  obstinate  man  may  not  bring  it  to  this  court  by  the  aid  of  a 
sagacious  lawyer  raising  a  federal  question  in  the  record,  —  a  point,  which 
he  may  be  wholly  unable  to  support  by  the  facts,  or  which  he  may  well 
know  will  be  decided  against  him  the  moment  it  is  stated.  But  he  ob- 
tains his  object,  if  this  court,  when  the  case  is  onoe  open  to  reexamina- 
tion on  account  of  that  question,  must  decide  all  the  others  that  are  to-be 
found  in  the  record. 

It  is  impossible  to  believe  that  Congress  intended  this  result,  and  equally 
impossible  that  they  did  not  see  that  it  would  follow  if  they  intended  to 
open  the  cases  that  are  brought  here  under  this  section  for  reexamination 
on  all  the  points  involved  in  them  and  necessary  to  a  final  judgment  on 
the  merits. 


\ 
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The  25th  section  of  the  act  of  1789  has  been  thfe  subject  of  innumer- 
able decisions,  some  of  which  are  to  be.  found  in  almost  every  volume  of 
the  reports  from  that  year  down  to  the  present.  These  form  a  system  of 
appellate  jurisprudence  relating  to  the  exercise  of  the  appellate  power 
of  this  court  over  the  courts  of  the  states.  That  system  has  been  based 
upon  the  fundamental  principle  that  this  jurisdiction  was  limited  to 
the  correction  of  errors  relating  solely  to  federal  law.  And  though  it 
may  be  argued  with  some  plausibility  that  the  reason  of  this  is  to  be 
found  in  the  restrictive  clause  of  the  act  of  1789,  which  is  omitted  in 
the  act  of  1867,  yet  an  examination  of  the  cases  will  show  that  it  rested 
quite  as  much  on  the  conviction  of  this  court  that  without  that  clause, 
and  on  general  principles,  the  jurisdiction  extended  no  further.  It  re- 
quires a  very  bold  reach  of  thought,  and  a  readiness  to  impute  to  Con- 
gress  a  radical  and  hazardous  change  of  a  policy  vital  in  its  essential 
nature  to  the  independence  of  the  state  courts,  to  believe  that  that  body 
contemplated  or  intended  what  is  claimed,  by  the  insre  omis3ion  of  a 
clause  in  the  substituted  statute,  which  may  well  be  held  to  have  been 
superfluous,  or  nearly  so,  in  the  old  one. 

Another  consideration,  not  without  weight  in  seeking  after  the  inten- 
tion of  Congress,  is  found  in  the  fact,  that  where  that  body  has  clearly 
shown  an  intention  to  bring  the  whole  of  a  case  which  arises  under  the 
constitutional  provision,  as  to  its  subject  matter,  under  the  jurisdiction  of 
a  federal  court,  it  has  conferred  its  cognizance  on  federal  courts  of  original 
jurisdiction  and  not  on  the  supreme  court. 

It  is  the  same  clause  and  the  same  language  which  declares  in  the 
Constitution  that  the  judicial  power  shall  extend  to  cases  arising  under 
the  Constitution,  laws,  and  treaties  of  the  United  States  and  to  cases  of 
admiralty  and  maritime  jurisdiction.  In  this  same  act  of  1789  the  juris- 
diction in  admiralty  and  maritime  cases  is  conferred  on  the  district  courts 
of  the  United  States,  and  is  made  exclusive.  Congress  has  in  like  man- 
ner conferred  upon  the  same  court  exclusive  original  jurisdiction  in  all 
cases  of  bankruptcy. 

Upon  the  circuit  court  it  has  conferred  jurisdiction  with  exclusive 
reference  to  matters  of  federal  law,  without  regard  to  citizenship,  either 
originally  or  by  removal  from  the  state  courts  in  cases  of  conflicting 
titles  to  land  under  grants  from  different  states  :  1  U.  S.  Statutes,  89. 
In  cases  arising  under  the  patent  laws :  16  U.  S.  S.  206,  215.  In  suits 
against  banking  associations  organized  under  the  laws  of  the  United 
States :  13  U.  S.  S.  116.  In  suits  against  individuals  on  account  of 
acts  don$  under  the  revenue  laws  of  the  United  States :  Act  of  March  2, 
1833,  4  U.  S.  S.  632,  and  July  13,  1866,  14  U.  S.  S.  176.  In  suits  for 
damages  for  depriving,  under  color  of  state  laws,  any  person  of  rights, 
privileges,  or  immunities  secured  to  him  by  the  Constitution  or  laws  of 
the  United  States :  Act  of  May  31, 1870,  16  U.  S.  S.  114 ;  April  20, 
1871,  17  U.  S.  S.  13.  See  also  for  removal  of  cases  of  similar  character 
from  state  courts,  act  of  March  3,  1863,  12  U.  S.  S.  756 ;  April  9, 1866, 
14  U.  S.  S.  46  ;  May  81, 1870,  16  U.  S.  S.  144. 

These  acts,  and  perhaps  others  not  enumerated,  show  very  clearly  that 
when  Congress  desired  a  case  to  be  tried  on  all  the  issues  involved  in  it 
.because  one  of  those  issues  was  to  be  controlled  by  the  Constitution,  laws, 
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or  treaties  of  the  United  States,  it  was  their  policy  to  vest  its  cognizance 
in  a  court  of  original  jurisdiction,  and  not  in  an  appellate  tribunal. 

And  we  think  it  equally  clear  that  it  has  been  the  counterpart  of  the 
same  policy  to  vest  in  the  supreme  court,  as  a  court  of  appeal  from  the 
state  courts,  a  jurisdiction  limited  to  the  questions  of  a  federal  character 
which  might  be  involved  in  such  cases. 

It  is  not  difficult  to  discover  what  the  purpose  of  Congress  in  the  pas- 
sage of  this  law  was.  In  a  vast  number  of  cases  the  rights  of  the  people 
of  the  Union,  as  they  are  administered  in  the  courts  of  the  states,  must 
depend  upon  the  construction  which  those  courts  gave  to  the  Constitu- 
tion, treaties,  and  laws  of  the  United  States.  The  highest  courts  of  the 
states  were  sufficiently  numerous,  even  in  1789,  to  cause  it  to  be  feared 
that,  with  the  purest  'motives,  the  construction  given  in  different  courts 
would  be  various  and  conflicting.  It  was  desirable,  however,  that  what- 
ever conflict  of  opinion  might  exist  in  those  courts  on  other  subjects,  the 
rights  which  depended  on  the  federal  laws  should  be  the  same  everywhere, 
and  that  their  construction  should  be  uniform.  This  could  only  be  done 
by  conferring  upon  the  supreme  court  of  the  United  States — the  appel- 
late tribunal  established  by  the  Constitution  —  the  right  to  decide  these 
questions  finally,  and  in  a  manner  which  would  be  conclusive  on  all  other 
courts,  state  or  national.  This  was  the  first  purpose  of  the  statute,  and 
it  does  not  require  that,  in  a  case  involving  a  variety  of  questions,  any 
other  should  be  decided  than  those  described  in  the  act. 

Secondly.  It  was  no  doubt  the  purpose  of  Congress  to  secure  to  every 
litigant  whose  rights  depended  on  any  question  of  federal  law  that  that 
question  should  be  decided  for  him  by  the  highest  federal  tribunal  if  he 
desired  it,  when  the  decisions  of  the  state  courts  were  against  him  on  that 
question.  That  rights  of  this  character,  guaranteed  to  him  by  the  Con- 
stitution and  laws  of  the  Union,  should  not  be  left  to  the  exclusive  and 
final  control  of  the  state  courts. 

There  may  be  some  plausibility  in  the  argument  that  these  rights  can- 
not be  protected  in  all  cases  unless  the  supreme  court  has  final  control 
of  the  whole  case.  But  the  experience  of  eighty-five  years  of  the  admin- 
istration of  the  law  under  the  opposite  theory  would  seem  to  be  a  satis- 
factory answer  to  the  argument.  It  is  not  to  be  presumed  that  the  state 
courts,  where  the  rule  is  clearly  laid  down  to  them  on  the  federal  ques- 
tion, and  its  influence  on  the  case  fully  seen,  will  disregard  or  overlook 
it,  and  this  is  all  that  the  rights  of  the  party  claiming  under  it  require. 
Besides,  by  the  very  terms  of  this  statute,  when  the  supreme  court  is  of 
opinion  that  the  question  of  federal  law  is  of  such  relative  importance  to 
the  whole  case  that  it  should  control  the  final  judgment,  that  court  is 
authorized  to  render  such  judgment  and  enforce  it  by  its  own  process. 
It  cannot,  therefore,  be  maintained  that  it  is  in  any  case  necessary  for 
the  security  of  the  rights  claimed  under  the  Constitution,  laws,  or  treaties 
of  the  United  States  that  the  supreme  court  should  examine  and  decide 
other  questions  not  of  a  federal  character. 

And  we  are  of  opinion  that  the  act  of  1867  does  not  confer  such  a 
jurisdiction. 

This  renders  unnecessary  a  decision  of  the  question  whether,  if  Congress 
had  conferred  such  authority,  the  act  would  have  been  constitutional.    It 
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will  be  time  enough  for  this  court  to  inquire  into  the  existence  of  such 
a  power  when  that  body  has  attempted  to  exercise  it  in  language  which 
makes  such  an  intention  so  clear  as  to  require  it. 

The  omitted  clause  of  the  act  of  1789  declared  that  no  other  error 
should  be  regarded  as  a  ground  of  reversal  than  such  as  appears  on  the 
face  of  the  record  and  immediately  respects  the  before  mentioned  ques- 
tions. 

It  is  probable  that  in  determining  whether  one  of  those  questions  was 
actually  raised  and  decided  in  the  state  court,  this  court  has  been  in- 
clined to  restrict  its  inquiries  too  much  by  this  express  limitation  of  the 
inquiry  "to  the  face  of  the  record."  Williams  v.  Norris,  12  Wheat. 
117  ;  Hector  v.  Ashly,  supra.  What  was  the  record  of  a  case  was  pretty 
well  understood  as  a  common  law  phrase  at  the  time  that  statute  was 
enacted.  But  the  statutes  of  the  states  and  new  modes  of  proceedings 
in  those  courts  have  changed  and  confused  the  matter  very  much  since 
that  time. 

It  is  in  reference  to  one  of  the  necessities  thus  brought  about  that  this 
court  long  since  determined  to  consider  as  part  of  the  record  the  opinions 
delivered  in  such  cases  by  the  supreme  court  of  Louisiana.  Grand  Gulf 
R.  R.  £c.  Co.  v.  Marshall,  12  How.  165.  And  though  we  have  re- 
peatedly decided  that  the  dpinions  of  other  state  courts  cannot  be  looked 
into  to  ascertain  what  was  decided,  we  see  no  reason  why,  since  this  re- 
striction is  removed,  we  should  not  so  far  examine  those  opinions,  when 
properly  authenticated,  as  may  be  useful  in  determining  that-  question. 
We  have  been  in  the  habit  of  receiving  the  certificate  of  the  court  signed 
by  its  chief  justice  or  presiding  officer  on  that  point,  though  not  as  con- 
clusive, and  these  opinions  are  quite  as  satisfactory  and  may  more  prop- 
erly be  treated  as  part  of  the  record  than  such  certificates. 

But  after  all,  the  record  of  the  case,  its  pleadings,  bills  of  exceptions, 
judgment,  evidence,  in  short,  its  record,  whether  it  be  a  case  in  law  or 
equity,  must  be  the  chief  foundation  of  the  inquiry ;  and  while  we  are 
not  prepared  to  fix  any  absolute  limit  to  the  sources  of  the  inquiry  under 
the  new  act,  we  feel  quite  sure  it  was  not  intended  to  open  the  scope  of 
it  to  any  loose  range  of  investigation. 

It  is  proper,  in  this  first  attempt  to  construe  this  important  statute  as 
amended,  to  say  a  few  words  on  another  point.  What  shall  be  done  by 
this  court  when  the  question  has  been  found  to  exist  in  the  record  and  to 
have  been  decided  against  the  plaintiff  in  error,  and  rightfully  decided,  we 
have  already  seen,  and  it  presents  no  difficulties. 

But  when  it  appears  that  the  federal  question  was  decided  erroneously 
against  the  plaintiff  in  error,  we  must  then  reverse  the  case  undoubtedly, 
if  there  are  no  other  issues  decided  in  it  than  that.  It  often  has  occurred, 
however,  and  will  occur  again,  that  there  are  other  points  in  the  case 
than  those  of  federal  cognizance,  on  which  the  judgment  of  the  court 
below  may  stand ;  those  points  being  of  themselves  sufficient  to  control 
the  case. 

Or  it  may  be  that  there  are  other  issues  in  the  case,  but  they  are  not  of 
such  controlling  influence  on  the  whole  case  that  they  are  alone  sufficient 
to  support  the  judgment. 

It  may  also  be  found  that  notwithstanding  there  are  many  other  ques- 
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tions  in  the  record  of  the  case,  the  issue  raised  by  the  federal  question  is 
such  that  its  decision  must  dispose  of  the  whole  case. 

In  the  two  latter  instances  there  can  be  no  doubt  that  the  judgment  of 
the  state  court  must  be  reversed,  and  under  the  new  act  this  court  can 
either  render  the  final  judgment  or  decree  here,  or  remand  the  case  to  the 
state  court  for  that  purpose. 

But  in  the  other  cases  supposed,  why  should  a  judgment  be  reversed  for 
an  error  in  deciding  the  federal  question,  if  the  same  judgment  must  be 
rendered  on  the  other  points  in  the  case  ?  And  why  should  this  court  re- 
verse a  judgment  which  is  right  on  the  whole  record  presented  to  us  ;  or 
where  the  same  judgment  will  be  rendered  by  the  court  below,  after  they 
have  corrected  the  error  in  the  federal  question  ? 

We  have  already  laid  down  the  rule  that  we  are  not  authorized  to  ex- 
amine these  other  questions  for  the  purpose  of  deciding  whether  the  state 
court  ruled  correctly  on  them  or  not.    We  are  of  opinion  that  on  these 
,  subjects  not  embraced  in  the  class  of  questions  stated  in  the  statute,  we 
must  receive  the  decision  of  the  state  courts  as  conclusive. 

But  when  we  find  that  the  state  court  has  decided  the  federal  question 
erroneously,  then  to  prevent  a  useless  and  profitless  reversal,  which  can  do 
the  plaintiff  in  error  no  good,  and  can  only  embarrass  and  delay  the 
defendant,  we  must  so  far  look  into  the  remainder  of  the  record  as  to 
see  whether  the  decision  of  the  federal  question  alone  is  sufficient  to  dis- 
pose of  the  case,  or  to  require  its  reversal ;  or  on  the  other  hand,  whether 
there  exist  other  matters  in  the  record  actually  decided  by  the  state 
court  which  are  sufficient  to  maintain  the  judgment  of  that  court,  not- 
withstanding the  error  in  deciding  the  federal  question.  In  the  latter 
case  the  court  would  not  be  justified  in  reversing  the  judgment  of  the 
state  court. 

But  this  examination  ipto  the  points  in  the  record  other  than  the  fed- 
eral question  is  not  for  the  purpose  of  determining  whether  they  were 
correctly  or  erroneously  decided,  but  to  ascertain  if  any  such  have  been 
decided,  and  their  sufficiency  to  maintain  the  final  judgment,  as  decided 
by  the  state  court. 

Beyond  this  we  are  not  at  liberty  to  go,  and  we  can  only  go  this  far  to 
prevent  the  injustice  of  reversing  a  judgment  which  must  in  the  end  be 
reaffirmed,  even  in  this  court,  if  brought  here  again  from  the  state  court 
after  it  has  corrected  its  error  in  the  matter  of  federal  law. 

Finally,  we  hold  the  following  propositions  on  this  subject  as  flowing 
from  the  statute  as  it  now  stands  :  — 

1.  That  it  is  essential  to  the  jurisdiction  of  this  court  over  the  judg- 
ment of  a  state  court,  that  it  shall  appear  that  one  of  the  questions 
mentioned  in  the  act  must  have  been  raised,  and  presented  to  the  state 
court. 

2.  That  it  must  have  been  decided  by  the  state  court,  or  that  its  de- 
cision was  necessary  to  the  judgment  or  decree  rendered  in  the  case. 

3.  That  the  decision  must  have  been  against  the  right  claimed  or  as- 
serted by  plaintiff  in  error  under  the  Constitution,  treaties,  laws,  or 
authority  of  the  United  States. 

4.  These  things  appearing,  this  court  has  jurisdiction,  and  must  ex- 
amine the  judgment  so  far  as  to  enable  it  to  decide  whether  this  claim  of 
right  was  correctly  adjudicated  by  the  state  court. 
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5.  If  it  finds  that  it  was  rightly  decided,  the  judgment  must  be  af- 
firmed. 

6.  If  it  was  erroneously  decided  against  plaintiff  in  error,  then  this 
court  must  further  inquire,  whether  there  is  any  other  matter  or  issue 
adjudged  by  the  state  court,  which  is  sufficiently  broad  to  maintain  the 
judgment  of  that  court,  notwithstanding  the  error  in  deciding  the  issue 
raised  by  the  federal  question.  If  this  is  found  to  be  the  case,  the  judg- 
ment must  be  affirmed  without  inquiring  into  the  soundness  of  the  de- 
cision on  such  other  matter  or  issue. 

7.  But  if  it  be  found  that  the  issue  raised  by  the  question  of  federal 
law  is  of  such  controlling  character  that  its  correct  decision  is  necessary 
to  any  final  judgment  in  the  case,  or  that  there  has  been  no  decision  by 
the  state  court  of  any  other  matter  or  issue  which  is  sufficient  to  maintain 
the  judgment  of  that  court  without  regard  to  the  federal  question,  then 
this  court  will  reverse  the  judgment  of  the  state  court,  and  will  either 
render  such  judgment  here  as  the  state  court  should  have  rendered,  or 
remand  the  case  to  that  court,  as  the  circumstances  of  the  case  may  re- 
quire. 

Applying  the  principles  here  laid  down  to  the  case  of  Murdock  and 
others  against  the  City  of  Memphis,  we  are  of  opinion  that  this  court  has 
jurisdiction,  and  that  the  judgment  of  the  supreme  court  of  Tennessee 
must  be  affirmed. 

The  suit  was  a  bill  in  chancery  brought  by  Murdock  and  others  against 
the  city  of  Memphis  to  have  a  decree  establishing  their  right  in  certain 
real  estate  near  that  city.  The  United  States  having  determined  to  build 
a  navy-yard  at  Memphis,  about  the  year  1844,  or  previous  thereto,  the 
city  of  Memphis,  on  the  14th  day  of  September  of  that  year,  conveyed  to 
the  United  States  the  land  in  controversy  by  an  ordinary  deed  of  general 
warranty,  expressing  on  its  face  the  consideration  of  twenty  thousand 
dollars  paid,  and  designating  no  purpose  for  which  the  land  was  conveyed. 
After  retaining  possession  of  the  land  for  about  ten  years  without  build- 
ing a  navy-yard,  the  United  States  abandoned  that  purpose,  and  by  an  act 
approved  August  5,  1854,  ceded  the  property  to  the  city  of  Memphis  by 
its  corporate  name  for  the  use  and  benefit  of  said  city. 

The  plaintiffs  in  error,  by  their  bill,  allege  that  the  title  was  originally 
conveyed  to  the  city  of  Memphis,  in  trust,  for  certain  purposes,  including 
that  of  having  a  navy-yard  ouilt  on  it  by  the  United  States ;  that  when 
the  title  reverted  to  the  city  by  reason  of  the  abandonment  of  the  place 
as  a  navy-yard  by  the  United  States,  and  the  act  of  Congress  aforesaid, 
the  city  received  the  title  in  trust  for  the  original  grantors,  who  are  the 
plaintiffs,  or  who  are  represented  by  plaintiffs.  A  demurrer  to  the  bill 
was  filed.  Also  ax  answer  denying  the  trust  and  pleading  the  statute  of 
limitations.  On  the  hearing  the  bill  was  dismissed,  and  this  decree  was 
affirmed  by  the  supreme  court  of  the .  state.  Plaintiffs,  in  their  bill,  and 
throughout  the  case,  insisted  that  the  effect  of  the  act  of  1854  was  to  vest 
the  title  in  the  mayor  and  aldermen  of  the  city  in  trust  for  the  plaintiffs. 

It  may  be  very  true  that  it  is  not  easy  to  see  anything  in  the  deed  by 
which  the  United  States  deceived  the  title  from  the  city,  or  the  act  by 
which  they  ceded  it  back,  which  raises  such  a  trust ;  but  the  plaintiffs 
claimed  a  right  under  this  act  of  the  United  States,  which  was  decided 

vol.  n.  9 
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against  them  by  the  supreme  court  of  Tennessee!  and  this  claim  gives 
jurisdiction  of  that  question  to  this  court. 

But  we  need  not  consume  many  words  to  prove  that  neither  by  the 
deed  of  the  mayor  and  aldermen  of  the  city  to  the  United  States,  which 
is  an  ordinary  deed  of  bargain  and  sale  for  a  valuable  consideration,  nor 
from  anything  found  in  the  act  of  1854  (10  U.  S.  Statutes,  586),  is  there 
any  such  trust  to  be  inferred.  The  act,  so  far  from  recognizing  or  imply- 
ing any  such  trust,  cedes  the  property  to  the  mayor  and  aldermen  for  the 
use  of  the  city.  We  are,  therefore,  of  opinion  that  this,  the  only  federal 
question  in  the  case,  was  rightly  decided  by  the  supreme  court  of  Ten- 
nessee. 

But  conceding  this  to  be  true,  the  plaintiffs  in  error  have  argued  that 
the  court  having  jurisdiction  of  the  case  must  now  examine  it  upon  all  the 
questions  which  affect  its  merits  ;  and  they  insist  that  the  conveyance  by 
which  the  city  of  Memphis  received  the  title  previous  to  the  deed  from 
the  city  to  the  government,  and  the  circumstances  attending  the  making 
of  the  former  deed  are  such,  that  when  the  title  reverted  to  the  city,  a 
trust  was  raised  for  the  benefit  of  plaintiffs. 

After  what  has  been  said  in  the  previous  part  of  this  opinion,  we  need 
discuss  this  matter  no  further.  The  claim  of  right  here  set  up  is  one  to 
be  determined  by  the  general  principles  of  equity  jurisprudence,  and  is 
unaffected  by  anything  found  in  the  Constitution,  laws,  or  treaties  of  the 
United  States.  Whether  decided  well  or  otherwise  by  the  state  court,  we 
have  no  authority  to  inquire.  According  to  the  principles  we  have  laid 
down  as  applicable  to  this  class  of  cases,  the  judgment  of  the  supreme 
court  of  Tennessee  must  be  affirmed. 

The  Chief  Justice  not  being  a  member  of  the  court  when  the  case  was 
a  rgued  took  no  part  in  its  decision. 

Mr.  Justice  Clifford  dissenting,  I  dissent  from  so  much  of  the  opin- 
ion of  the  court  as  denies  the  jurisdiction  of  this  court  to  determine  the 
whole  case,  where  it  appears  that  the  record  presents  a  federal  question,  and 
that  the  federal  question  was  erroneously  decided  to  the  prejudice  of  the 
plaintiff  in  error  ;  as  in  that  state  of  the  record  it  is,  in  my  judgment, 
the  duty  of  this  court,  under  the  recent  act  of  Congress,  to  decide  the 
whole  merits  of  the  controversy,  and  to  affirm  or  reverse  the  judgment  of 
the  state  court.  Tested  by  the  new  law  it  would  seem  that  it  must  be  so, 
as  this  court  cannot  in  that  state  of  the  record  dismiss  the  writ  of  error, 
nor  can  the  court  reverse  the  judgment  without  deciding  every  question 
which  the  record  presents. 

Where  the  federal  question  is  rightly  decided  the  judgment  of  the  state 
court  may  be  affirmed,  upon  the  ground  that  the  jurisdiction  does  not 
attach  to  the  other  questions  involved  in  the  merits  of  the  controversy ; 
but  where  the  federal  question  is  erroneously  decided  the  whole  merits 
must  be  decided  by  this  court,  else  the  new  law,  which  it  is  admitted  re- 
peals the  25th  section  of  the  judiciary  act,  is  without  meaning,  operation, 
or  effect,  except  to  repeal  the  prior  law. 

Sufficient  proof  of  the  fact  that  the  new  law  was  not  intended  to  be 
without  meaning  and  effective  operation  is  found  in  the  fact  that  the  pro- 
vision in  the  old  law  which  restricts  the  right  of  the  plaintiff  in  error  or 
appellant  to  assign  ior  eccor  any  matter  except  such  as  respects  one  of  the 
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federal  questions  enumerated  in  the.  25th  section  of  the  judiciary,  act,  is 
wholly  omitted  in  the  new  law. 

Mr.  Justice  Swayne  concurred  in  this  dissent. 

Mr.  Justice  Bradley  dissenting*.  I  feel  obliged  to  dissent  from  the 
conclusion  to  which  a  majority  of  the  court  has  come  on  the  public 
question  in  this  cause,  but  shall  content  myself  with  stating  briefly  the 
grounds  of  that  dissent,  without  entering  into  any  prolonged  argument  on 
the  subject. 

Meantime,  however,  it  is  proper  to  say  that  I  deem,  it  very  doubtful 
whether  the  court  has  any  jurisdiction  at  all  over  this  particular  case. 
The  complainants  claim  the  property  in  question  under  the  terms,  and 
what  they  regard  as  the  true  construction,  of  the  trust  deed  of  July, 
1844,  whereby  the  property  was  conveyed  to  the  city  of  Memphis  "  for 
the  location  of  the  naval  depot ; "  and  to  Wheatley,  trustee  for  the  grant- 
ors, "  in  case  the  same  shall  not  be  appropriated  by  the  United  States  for 
that  purpose."  This  deed  was  acknowledged  on  the  19th  of  September, 
1844,  and  (probably  at  the  same  time)  a  deed  dated  14th  of  September, 
1844,  was  executed  by  the  city  to  the  United  States,  conveying  the  land 
in  fee  without  any  conditions  or  uses  expressed.  Operations  for  erecting 
and  establishing  a  navy-yard  on  the  premises  were  commenced  and  were 
continued  for  several  years,  but  were  finally  abandoned,  and  on  the  5th  of 
August,  1854,  Congress,  by  an  act,  ceded  the  property  to  the  city  of 
Memphis  for  the  use  and  benefit  of  the  city.  The  defendants,  the  city  of 
Memphis,  claim  both  legal  and  beneficial  title  to  the  property  under  this 
act  of  Congress,  and  the  supreme  court  of  Tennessee  sustained  the  claim, 
—  or,  at  least,  did  not  sustain  the  adverse  claim  of  the  complainants. 
The  claim  of  the  complainants  was  not  based  on  this  act  of  Congress, 
but  on  the  original  deed  of  1844,  which  limited  the  estate  in  the  lands  to 
their  trustee  u  in  case  the  same  shall  not  be  appropriated  by  the  United 
States  for  that  purpose,"  t,  e,  the  purpose  of  a  navy-yard.  They  claim 
that  by  the  true  construction  of  this  clause  a  right  to  the  land  accrued  to 
them,  as  well  by  an  abandonment  of  the  project  of  a>  navy-yard  as  by 
its  never  being  adopted.  The  conduct  of  the  government  in  relation  to 
the  land,  it  is  true,  is  claimed  by  them  to  be  such  as  calls  into  operative 
effect  the  clause  of  the  deed  on  which  they  rely.  They  construe  that 
conduct  as  an  abandonment  of  the  enterprise.  The  act  of  cession  by 
Congress  to  the  city  of  Memphis  is  only  one  fact  in  a  long  chain  of  cir- 
cumstances which  they  educe  to  show  such  abandonment. 

It  seems  to  me,  therefore,  that  their  claim  is  based  entirely  on  the  deed 
of  1844 ;  and  that  the  subsequent  action  of  the  government,  so  far  as  it 
has  any  effect  in  the  case,  is  merely  matter  of  evidence  on  the  question  of 
fact  of  abandonment;  and  that  the  failure  of  the  government,  from  the 
beginning,  to  take  any  steps  for  establishing  a  navy-yard  on  the  land 
would  have  been  no  more  a  mere  fact  in  pais  to  be  proved  in  order  to 
support  the  claim  of  the  complainants,  than  were  all  the  acts  of  the  gov- 
ernment which  did,  in  fact,  take  place.  Proving  that  the  government 
did  not  appropriate  the  land  for  a  navy-yard  is  a  very  different  thing  from 
setting  up  a  claim  to  the  land  under  an  act  of  Congress. 

I  think,  therefore,  that  in  this  case  there  was  no  title  or  right  claimed 
by  the  appellants  under  any  statute  of,  or  authority  exercised  under,  the 
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United  States ;  and  consequently  that  there  was  no  decision  against  any 
such  title ;  and,  therefore,  that  this  court  has  no  jurisdiction. 

But  supposing,  as  the  majority  of  the  court  holds,  that  it  has  jurisdic- 
tion, I  cannot  concur  in  the  conclusion  that  we  can  only  decide  the  federal 
question  raised  by  the  record.  If  we  have  jurisdiction  at  all,  in  my  judg- 
ment we  have  jurisdiction  of  the  case,  and  not  merely  of  a  question  in  it. 
The  act  of  1867,  and  the  25th  section  of  the  judiciary  act,  both  provide 
that  a  final  judgment  or  decree  in  any  suit  in  the  highest  court  of  a  state, 
where  is  drawn  in  question  certain  things  relating  to  the  Constitution  or 
laws  of  the  United  States,  or  to  rights  or  immunities  claimed  under  the 
United  States,  and  the  decision  is  adverse  to  such  Constitution,  laws,  or 
rights,  may  be  reexamined,  and  reversed  or  affirmed  in  the  supreme  court 
of  the  United  States  upon  a  writ  of  error.  Had  the  original  act  stopped 
here  there  could  have  been  no  difficulty.  This  act  derives  its  authority 
and  is  intended  to  carry  into  effect,  at  least  in  part,  that  clause  of  the 
Constitution  which  declares  that  the  judicial  power  shall  extend  to  all 
cases,  in  law  and  equity,  arising  under  this  Constitution,  the  laws  of  the 
United  States,  and  treaties  made  under  their  authority,  —  not  to  all  ques- 
tions, but  to  all  cases.  This  word  "  cases,"  in  the  residue  of  the  section, 
has  frequently  been  held  to  mean  suits,  actions,  embracing  the  whole 
cases,  not  mere  questions  in  them  ;  and  that  is  undoubtedly  the  true  con- 
struction. The  Constitution,  therefore,  would  have  authorized  a  revision 
by  the  judiciary  of  the  United  States  of  all  cases  decided  in  state  courts 
in  which  questions  of  United  States  law  or  federal  rights  are  necessarily 
involved.  Congress  in  carrying  out  that  clause  could  have  so  ordained. 
And  the  law  referred  to,  had  it  stopped  at  the  point  to  which  I  have 
quoted  it  above,  would  clearly  have  been  understood  as  so  ordaining.  But 
the  25th  section  of  the  judiciary  act  went  on  to  declare  that  in  such  cases 
no  other  error  should  be  assigned  or  regarded  as  a  ground  of  reversal 
than  such  as  immediately  respected  the  question  referred  to  as  the  ground 
of  jurisdiction.  It  having  been  early  decided  that  Congress  had  power 
to  regulate  the  exercise  of  the  appellate  jurisdiction  of  the  supreme  court, 
the  court  has  always  considered  itself  bound  by  this  restriction,  and  as 
authorized  to  reverse  judgments  of  state  courts  only  for  errors  in  deciding 
the  federal  questions  involved  therein. 

Now,  Congress,  in  the  act  of  1867,  when  revising  the  25th  section  of 
the  judiciary  act,  whilst  following  the  general  frame  and  modes  of  ex- 
pression of  that  section,  omitted  the  clause  above  referred  to,  which  re- 
stricted the  court  to  a  consideration  of  the  federal  questions.  This  omis- 
sion cannot  be  regarded  as  having  no  meaning.  The  clause,  by  its 
presence  in  the  original  act,  meant  something  and  effected  something.  It 
had  the  effect  of  restricting  the  consideration  of  the  court  to  a  certain 
class  of  questions  as  a  ground  of  reversal,  which  restriction  would  not 
have  existed  without  it.  The  omission  of  the  clause,  according  to  a  well 
settled  rule  of  construction,  must  necessarily  have  the  effect  of  removing 
the  restriction  which  it  effected  in  the  old  law. 

In  my  judgment,  therefore,  if  the  court  had  jurisdiction  of  the  case,  it 
was  bound  to  consider  not  only  the  federal  question  raised  by  the  record, 
but  the  whole  case.  As  the  court,  however,  has  decided  otherwise,  it  is 
not  proper  that  I  should  express  any  opinion  on  the  merits. 
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LIMITATIONS.  —  DETACHED  COUPONS. 

CLARK  v.  IOWA  CITY. 

The  statute  of  limitations  begins  to  run  against  detached  coupons  from  their  maturity. 

Mr..  Justice  Field  delivered  the  opinion  of  the  court. 

In  1856  Iowa  City  issued  certain  bonds  in  sums  of  five  hundred  dollars 
each,  payable  to  bearer  in  the  city  of  New  York,  on  the  1st  of  January, 
1876,  with  annual  interest  at  the  rate  of  ten  per  cent,  a  year,  payable  on 
the  firet  day  of  January  of  each  year.  For  the  different  instalments  of 
interest  coupons  were  annexed.  The  bonds  were  taken  up  and  cancelled 
before  the  commencement  of  this  action,  but  previous  to  such  cancella- 
tion the  coupons  for  interest  due  on  the  1st  of  January,  1860,  upon 
which  the  action  was  brought,  were  detached  and  negotiated  to  other  par- 
ties until  by  purchase  they  came  to  the  possession  of  the  plaintiff.  In 
bar  of  the  action  the  defendant  pleaded  the  statute  of  limitations  of  Iowa. 
That  statute  prescribes  the  limitation  of  ten  years  to  actions  on  all  writ- 
ten contracts,  whether  under  seal  or  otherwise. 

The  simple  question,  therefore,  presented  for  our  determination  is, 
whether  the  statute  is  a  bar  to  an  action  upon  the  coupons  detached  from 
the  bonds  and  transferred  to  parties  other  than  the  holders  of  the  bonds, 
when  it  would  not  be  a  bar  to  an  action  on  the  bonds  themselves  had  they 
not  been  cancelled. 

The  counsel  for  the  plaintiff  cites  the  case  of  The  City  of  Kenosha  v. 
Lamson,  reported  in  the  9th.  of  Wallace,  and  the  case  of  The  City  of 
Lexington  v.  Butler,  reported  in  the  14th  of  Wallace,  as  conclusive 
against  the  bar  of  the  statute.  There  are  expressions  in  the  opinions  of  the 
court  in  those  cases  which,  detached  from  the  context,  would  seem  to  jus- 
tify this  conclusion.  But  the  whole  purport  of  the  decisions  in  those  cases 
was  to  the  effect  that  the  coupons,  being  given  for  interest  on  the  bonds, 
partook  of  their  nature  and  were  equally  high  as  security,  and  therefore 
the  statute  could  only  run  against  them  when  it  would  run  against  instru- 
ments of  the  dignity  of  the  bonds.  In  other  words,  the  decisions  only 
established  the  doctrine  that  the  coupons  so  far  partook  of  the  nature  of 
the  bonds  that  as  the  latter  were  specialties  so  were  they  specialties  also, 
and  not  mere  simple  contracts.  See  also  Commissioners  of  Knox  County 
v.  AspinwcUl,  21  How.  589,  546. 

The  first  case,  that  of  The  City  of  Kenosha  v.  Lamson,  arose  in  Wis- 
consin, where  actions  upon  sealed  instruments  are  not  barred  until  the 
lapse  of  twenty  years,  whilst  actions  upon  simple  contracts  are  barred  in 
six  years.  The  action  was  brought  upon  the  coupons  when  more  than  six 
years  but  less  than  twenty  years  had  elapsed  after  their  maturity.  And 
the  court  held  that  the  coupons  were  substantially  copies  of  the  bond  in 
respect  to  the  interest,  and  were  given  to  the  holder  of  the  bond  for  the 
purpose  of  enabling  him  to  collect  the  interest  at  the  time  and  place  men- 
tioned, without  the  trouble  of  presenting  the  bond  every  time  the  interest 
became  due,  and  to  enable  the  holder  to  realize  the  interest  by  negotiat- 
ing the  coupons  in  business  transactions ;  and  that  the  coupons,  partaking 
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of  the  nature  of  the  bonds,  which  was  of  higher  security,  were  not  barred 
by  lapse  of  time  short  of  twenty  years.  The  court  concluded  its  opin- 
ion by  observing  that  it  would  be  a  departure  from  the  purpose  for 
which  the  coupons  were  issued,  and  from  the  intent  of  the  parties,  to 
hold  that  when  they  are  cut  off  from  the  bonds  the  nature  and  character 
of  the  security  changes  and  becomes  a  simple  contract  debt,  and  adds: 
"  Our  conclusion  is  that  the  cause  of  action  is  not  barred  by  lapse  of  time 
short  of  twenty  years." 

The  case  of  The  City  of  Lexington  v.  Butler  arose  in  Kentucky,  where 
the  statute  prescribes  fifteen  years  as  the  limitation  for  actions  on  bonds 
and  only  five  years  for  actions  on  simple  contracts.  The  action  was  upon 
coupons  of  certain  bonds  issued  by  the  city,  and  the  city  pleaded  the 
statute  of  limitations  of  five  years;  but  the  court  answered  that  bonds 
were  specialties  not  falling  within  the  period  prescribed ;  that  suits  on 
bonds  might  be  maintained  if  commenced  within  fifteen  years  after  the 
cause  of  action  accrued  ;  and  that  a  suit  upon  a  coupon  was  not  barred  by 
the  statute  unless  the  lapse  of  time  was  sufficient  to  bar  also  a  suit  upon 
the  bond,  as  the  coupon,  if  in  the  usual  form,  was  but  a  repetition  of  the 
bond  in  respect  to  the  interest  for  the  period  of  time  therein  mentioned, 
and  partook  of  its  nature. 

It  is  evident  from  this  examination  of  the  cases  cited  that  it  was  not 
the  intention  of  the  court  to  decide  that  an  action  upon  a  coupon  de- 
tached from  the  bond,  and  negotiated  to  other  parties,  was  not  subject  to 
the  same  limitations  as  an  action  upon  the  bond  itself  ;  much  less  to  hold 
that  the  coupons  remained  a  valid  and  existing  cause  of  action  not  only 
for  the  period  prescribed  for  actions  on  the  bond  after  its  maturity,  but  for 
the  additional  period  intervening  between  the  maturity  of  the  coupon  and 
the  maturity  of  the  bond,  however  great  that  might  be.  The  question 
before  the  court  in  those  cases  was  only  whether  the  time  the  statute  ran 
against  the  coupons  was  the  longest  or  shortest  period — was  it  six  or 
twenty  years  in  the  Wisconsin  case,  or  was  it  five  or  fifteen  years  in  the 
Kentucky  case ;  and  the  court  held  that  the  statute  ran  for  the  longest 
period,  because  the  coupons  partook  of  the  nature  of  the  bonds,  and  the 
statute  ran  for  that  period  as  to  them. 

,  Most  of  the  bonds  of  municipal  bodies  and  private  corporations  in  this 
country  are  issued  in  order  to  raise  funds  for  works  of  large  extent  and 
cost,  and  their  payment  is,  therefore,  made  at  distant  periods,  not  unfre- 
quently  beyond  a  quarter  of  a  century.  Coupons  for  the  different  instal- 
ments of  interest  are  usually  attached  to  these  bonds,  in  the  expectation 
that  they  will  be  paid  as  they  mature,  however*  distant  the  period  fixed 
for  the  payment  of  the  principal.  These  coupons,  when  severed  from  the 
bonds,  are  negotiable  and  pass  by  delivery.  They  then  cease  to  be  in- 
cidents of  the  bonds,  and  become  in  fact  independent  claims ;  they  do  not 
lose  their  validity,  if  for  any  cause  the  bonds  are  cancelled  or  paid  before 
maturity;  nor  their  negotiable  character;  nor  their  ability  to  support 
separate  actions ;  and  the  amount  for  which  they  are  issued  draws  in- 
terest from  its  maturity.  They,  then,  possess  the  essential  attributes  of 
commercial  paper,  as  has  been  held .  by  this  court  in  repeated  instances. 
Thompson  v.  Lee  County,  8  Wallace,  327 ;  Aurora  City  v.  We$t,  7  lb.. 
105.  .  See  also  County  of  Beaver  v.  Armtfrong*  44  Pa.  63,  and  National 
Exchange  Bank  v.  Hartford,  Providence  &  Fuhkill  B.  B.  8  R.  I.  375. 
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Every  consideration,  therefore,  which  gives  efficacy  to  the  statute  of  lim- 
itations, when  applied  to  actions  on  the  bonds  after  their  maturity,  equally 
requires  that  similar  limitations  should  be  applied  to  actions  upon  the  cou- 
pons after  their  maturity. 

Coupons,  when  severed  from  the  bonds  to  which  they  were  originally 
attached,  are  in  legal  effect  equivalent  to  separate  bonds  for  the  different 
instalments  of  interest.  The  like  action  may  be  brought  upon  each  of 
them,  when  they  respectively  become  due,  as  upon  the  bond  itself  when 
the  principal  matures ;  and  to  each  action —  to  that  upon  the  bond  and  to 
each  of  those  upon  the  coupons  —  the  same  limitation  must  upon  principle 
apply.  All  statutes  of  limitation  begin  to  run  when  the  right  of  action 
is  complete,  and  it  would  be  exceptional  and  illogical  to  hold  that  the  stat- 
ute sleeps  with  respect  to  claims  upon  detached  coupons,  whilst  a  complete 
right  of  action  upon  such  claims  exists  in  the  holder. 

We  answer  therefore  the  question  certified  to  us,  that  the  statute  of 
Iowa,  which  extends  the  same  limitation  to  actions  on  all  written  contracts, 
sealed  or  unsealed,  began  to  run  against  the  coupons  in  suit  from  their 
respective  maturities  :  and  accordingly  affirm  the  judgment. 

Clifford,  J.  I  dissent  from  the  opinion  of  the  court,  upon  the  ground 
that  the  case  is  governed  by  our  prior  decisions. 


BANKRUPTCY.  —  FRAUDULENT  PREFERENCE.  —  JUDGMENT  NOTE. 

FIRST  NATIONAL  BANK  OF  CLARION  t;.  JONES. 

Two  notes  were  discounted  by  plaintiff  in  error.  Before  their  maturity,  upon  urgent 
request,  defendant  in  error  took  them  up,  and  gave,  in  lieu  of  them,  a  single  judgment 
note  equal  in  amount  to  the  two.  A  few  days  afterwards  judgment  was  entered  for 
the  amount  of  the  new  note,  and  a  levy  and  sale  made.  The  defendant  in  error,  hav- 
ing been  adjudged  a  bankrupt,  suit  was  instituted  by  his  assignee  to  recover  the  value 
of  the  property  sold,  on  the  ground  that  the  giving  of  the  judgment  note  was  a  fraudu- 
lent preference,  the  debtor  being  at  the  time  insolvent.  The  court  below  gave  certain 
instructions  appropriate  to  the  case,  upon  which  a  jury  found  for  the  plaintiff  on  the 
question  of  insolvency.  The  several  instructions,  which  were  the  alleged  grounds  of 
error,  are  here  examined  and  approved,  the  appellate  court  refusing  to  disturb  the 
decree,  which  was  to  the  effect  that  the  giving  of  the  judgment  note  was  a  preference. 

Mb.  Justice  Clifford  delivered  the  opinion  of  the  court. 

Assignees  of  the  bankrupt's  estate  may  recover  back  money  or  other 
property  paid,  conveyed,  sold,  assigned,  or  transferred  contrary  to  the 
provisions  of  the  bankrupt  act,  if  such  payment,  pledge,  assignment, 
transfer,  or  conveyance  was  made  within  four  months  before  the  filing  of 
the  petition  by  or  against  the  debtor,  and  with  a  view  to  give  a  prefer- 
ence to  one  or  more  of  the  creditors  of  the  bankrupt,  or  to  a  person  hav- 
ing a  claim  against  him,  or  who  was  under  any  liability  on  his  account, 
provided  the  debtor  was  insolvent  or  in  contemplation  of  insolvency,  and 
the  person  receiving  such  payment  or  conveyance  had  reasonable  cause 
to  believe  that  a  fraud  on  the  bankrupt  act  was  intended  or  that  the  debtor 
was  insolvent.     14  Stat,  at  Large,  586. 
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Two  notes  of  five  thousand  dollars  each  were  discounted  by  the  de- 
fendant corporation  for  the  firm  of  which  the  debtor  is  the  surviving 
partner.  Each  note  was  made  payable  four  months  after  date  and 
neither  had  become  payable  at  the  date  of  the  transaction  which  is  the 
subject  of  complaint.  They  were  dated  as  follows,  to  wit:  the  first 
April  16th,  1867,  and  the  second  March  16th  in  the  same  year,  and 
each  was  indorsed  by  the  firm  of  which  the  debtor  was  a  member.  Sub- 
sequently the  senior  partner  of  the  firm  deceased,  and  on  the  9th  of 
July  next  after  the  dates  of  the  notes  the  officers  of  the  bank  insisted 
upon  a  different  security,  and  the  debtor,  yielding  to  their  importunity, 
gave  the.  bank  a  new  note,  payable  one  day  after  date,  for  the  sum  of 
ten  thousand  dollars,  with  interest,  coupled  with  a  warrant  of  attorney  to 
confess  judgment  against  him  for  the  amount  as  of  any  term,  with  costs  of 
suit,  waiving  inquisition,  and  agreeing  to  the  condemnation  of  any  prop- 
erty that  may  be  levied  upon  by  any  execution  which  may,  issue  forth- 
with on  failure  to  comply  with  the  conditions  hereof,  also  hereby  waiving 
the  benefit  of  the  exemption  laws,  or  any  act  of  assembly,  relative  to  ex- 
ecutions now  in  force  or  hereafter  to  be  passed,  as  more  fully  set  forth  in 
the  record. 

Armed  with  that  power  the  creditor,  on  the  eighteenth  of  the  same 
month,  entered  judgment  against  the  debtor  for  the  sum  of  ten  thou- 
sand three  hundred  dollars  in  one  of  the  state  courts,  under  the  warrant 
of  attorney  annexed  to  the  note,  and  by  exemplification  transferred  the 
same  to  the  county  where  the  debtor  resided  and  was  engaged  in  busi- 
ness. 

Promptitude  seems  to  have  characterized  the  whole  transaction,  and 
on  the  nineteenth  of  the  same  month  the  creditor  filed  a  precipe  for  a 
fieri  facia*,  which  it  appears  was  issued  on  the  same  day,  and  on  the 
twenty-second  of  the  same  month  the  sheriff  seized  certain  quantities  of 
white-pine  boards,  amounting  in  the  whole  to  a  million  and  two  hundred 
thousand  feet,  and  three  days  later  the  same  officer  seized  the  stock  of 
goods  owned  by  the  debtor.  Suffice  it  to  say  that  such  proceedings  fol- 
lowed that  the  goods  seized  were  sold  and  the  net  proceeds  were  paid 
over  to  the  creditor,  amounting  to  nine  thousand  three  hundred  and  fifty- 
nine  dollars  and  six  cents,  and  that  the  balance  of  the  judgment  was 
afterwards  paid  by  a  sale  of  the  lands  of  the  debtor  situated  in  another 
county. 

By  the  record  it  also  appears  that  the  debtor,  during  the  same  month, 
filed  his  petition  in  the  district  court  praying  to  be  adjudged  a  bankrupt, 
and  that  he  was  so  adjudged  on  the  9th  of  September  following.  Pur- 
suant to  those  proceedings  the  plaintiff  below  was  duly  appointed  the 
assignee  of  the  bankrupt's  estate,  and  on  the  6th  of  January  of  the  next 
year  he  instituted  this  suit  to  recover  back  the  property,  or  the  value  of 
it,  so  received  by  the  creditor. 

Briefly  stated,  what  the  plaintiff  alleges  is,  in  substance  and  effect,  that 
the  debtor,  being  then  and  there  insolvent,  with  a  view  to  give  a  prefer- 
ence to  the  creditor,  executed  and  delivered  to  him  the  said  bond  or  note 
with  the  warrant  to  confess  judgment  thereon  against  him  for  the  speci- 
fied amount ;  that  all  the  proceedings  which  led  to  the  judgment,  execu- 
tion, and  levy  were  had  with  intent  to  give  the  creditor  a  preference  over 


March,  1875.]  THE  AMERICAN  LAW  TIMES  REPORTS.  137 

VoL  II.]  First  National  Bank  of  Clarion  v.  Jonbs.  [No.  9. 

- 

his  other  creditors ;  and  that  the  creditor  bank  accepted  the  bond  or  note 
with  the  warrant  to  confess  judgment,  and  received  the  proceeds  of  the 
sale  of  the  property,  having  reasonable  cause  to  believe  that  the  debtor 
was  insolvent,  and  that  the  bond  or  note,  judgment,  exemplification,  ex- 
ecution, and  payment  were  made  in  fraud  of  the  provisions  of  the  bankrupt 
act. 

Several  counts  were  filed,  but  the  particulars  in  which  they  differ  are 
not  material  to  the  questions  presented  in  the  assignment  of  errors.  Nor 
is  it  necessary  to  reproduce  the  pleas  filed  by  the  defendant,  as  it  will  be 
sufficient  to  say  that  they  controvert  every  material  allegation  of  the  dec- 
laration, except  the  execution  and  delivery  of  the  note  and  warrant  to 
confess  judgment. 

Witnesses  were  introduced  by  the  plaintiff  tending  to  show  that  the 
debtor  was  insolvent  when  he  gave  the  bond  or  note  with  the  warrant  to 
confess  judgment,  and  that  the  debtor  gave  it  to  secure  a  preference  to 
the  creditor  over  his  other  creditors,  and  that  the  defendant  had  reason- 
able cause  to  believe  that  the  debtor  was  insolvent,  and  that  the  bond  or 
note  with  the  warrant  to  confess  judgment  was  given  in  fraud  of  the  pro- 
visions of  the  bankrupt  act. 

On  the  other  hand,  the  defendant  introduced  witnesses  whose  testimony 
tended  to  prove  that  the  debtor  at  that  time  was  not  insolvent,  that  he  did 
not  then  contemplate  insolvency  or  bankruptcy,  and  that  the  defendant 
had  no  reasonable  cause  to  believe  or  suspect  that  he  was  insolvent  or  that 
he  contemplated  anything  of  the  kind. 

Matters  of  that  sort,  however,  are  not  now  in  issue,  as  they  were  sub- 
mitted to  the  jury,  and  the  record  shows  that  the  verdict  of  the  jury  was 
in  favor  of  the  plaintiff.  All  such  matters  having  been  settled  by  the 
verdict  of  the  jury,  nothing  remains  except  to  reexamine  the  questions  of 
law  presented  in  the  bill  of  exceptions,  or  such  of  them  as  are  embodied 
in  the  assignment  of  errors,  which  are  substantially  as  follows  :  (10  That 
the  court  erred  in  charging  the  jury  as  requested  by  the  plaintiff  in  his 
third  prayer.  (2.)  That  the  court  erred  in  charging  the  jury  as  requested 
by  the  plaintiff  in  his  sixth  prayer.  (3.)  That  the  court  erred  in  charg- 
ing the  jury  as  requested  by  the  plaintiff  in  his  eighth  prayer.  (4.)  That 
the  court  erred  in  refusing  to  charge  the  jury  as  requested  by  the  defend- 
ants in  their  first  prayer.  (5.)  That  the  court  erred  in  refusing  to 
charge  the  jury  that  the  circuit  court  will  not  take  jurisdiction  in  such  a 
suit  where  it  appears  that  the  judgment  of  a  state  court  has  been  perfected 
by  levy  or  sale  and  distribution  of  the  proceeds  of  the  sale  of  a  defendant's 
property  among  his  lien  creditors.  (6.)  That  the  court  erred  in  permit- 
ting the  plaintiff  to  give  evidence  as  to  the  value  of  the*  property  beyond 
the  amount  made  out  of  it  and  paid  to  the  bank.  (7.)  That  the  court 
erred  in  rejecting  the  offer  of  the  defendants  to  prove  by  the  debtor  that 
he  did  not  procure  the  execution  to  be  issued  or  tne  seizure  of  the  goods  to 
be  made. 

I.  Three  of  the  errors  assigned  are  addressed  to  the  charge  of  the  court, 
which  was  substantially  as  follows  : 

1.  That  every  one  is  presumed  to  intend  that  which  is  the  necessary  and 
unavoidable  consequence  of  his  acts,  and  that  the  evidence  introduced 
that  the  debtor  signed  and  delivered  to  the  defendants  the  judgment  note 
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payable  one  day  after  date,  giving  to  them  the  right  to  enter  the  same  of 
record  and  to  issue  execution  thereon  without  delay,  for  a  debt  which  was 
not  then  due,  affords  a  strong  ground  to  presume  that  the  debtor  intended 
to  give  the  creditor  a  preference,  and  that  the  creditor  intended  to  obtain 
it,  and  that  it  is  wholly  immaterial  whether  the  preference  was  voluntary 
or  was  given  at  the  urgent  solicitation  of  the  creditor. 

Persons  of  sound  mind  and  discretion  must  in  general  be  understood  to 
intend,  in  the  ordinary  transactions  of  life,  that  which  is  the  necessary  and 
unavoidable  consequence  of  their  acts,  as  they  are  supposed  to  know  what 
the  consequence  of  their  acts  will  be  in  such  transactions.  Experience  has 
shown  the  rule  to  be  a  sound  one,  and  one  safe  to  be  applied  in  criminal  as 
well  as  civil  cases.  Exceptions  to  it  undoubtedly  may  arise,  as  where  the 
consequences  likely  to  flow  from  the  act  are  not  matters  of  common  knowl- 
edge, or  where  the  act  or  the  consequence  flowing  from  it  is  attended  by 
circumstances  tending  to  rebut  the  ordinary  probative  force  of  the  act  or 
to  exculpate  the  intent  of  the  agent.  Nor  is  it  any  valid  objection  to  the 
charge  that  the  rule  as  stated  is  not  one  of  universal  application,  as  the 
court  is  not  able  to  perceive  that  it  was  too  broadly  stated  for  the  case  to 
which  it  was  applied,  and  the  court  is  the  better  satisfied  with  that  con- 
clusion in  view  of  the  fact  that  the  record  shows  that  witnesses  were  ex- 
amined upon  the  same  subject,  and  that  their  testimony  tended  to  prove 
the  same  issue. 

Equally  unfounded  also  is  the  objection  to  the  closing  paragraph  of  the 
instruction  in  question,  as  it  is  obviously  immaterial  whether  the  debtor 
gave  the  preference  with  or  without  solicitation  from  the  creditor,  if  the 
evidence  showed  that  he  gave  it  as  alleged  in  the  declaration ;  for  if  he 
gave  it,  the  fact  that  he  was  urged  to  do  so  by  the  creditor  would  con- 
stitute no  defence  to  the  action. 

2.  That  if  the  jury  find  that  the  quantity  and  value  of  the  assets  of 
the  debtor  had  not  materially  diminished  from  the  date  when  the  judg- 
ment note  was  given  till  the  day  when  he  filed  his  petition  in  bankruptcy 
and  the  day  when  he  was  adjudged  a  bankrupt,  they  may  find  that  he  was 
insolvent  when  he  gave  the  judgment  note. 

Even  taken  separately,  it  would  be  impossible  to  hold  that  the  cir- 
cumstantial facts  embodied  in  the  instruction  did  not  tend  to  prove  the 
hypothesis  assumed  by  the  plaintiff,  and  it  is  well  settled  that  the  force 
and  effect  of  evidence,  whether  direct  or  circumstantial,  should  be  left  to 
the  jury  ;  but  much  other  evidence  was  given  to  prove  the  same  issue,  and 
it  would  be  an  unreasonable  construction  of  the  charge  to  suppose  that 
the  court  in  submitting  that  proposition  to  the  jury  intended  to  exclude 
from  their  consideration  all  the  other  evidence  in  the  case  which  was  ap- 
plicable to  the  same  issue,  and  it  is  clear  that  the  instruction,  when  viewed 
in  the  light  of  the  circumstances  under  which  it  was  given,  is  entirely  un- 
objectionable, 

3.  That  the  measure  of  damages  is  the  value  of  the  property  seized  and 
sold  by  virtue  of  the  execution  issued  on  the  judgment  obtained  against 
the  debtor. 

Instead  of  that  it  is  contended  by  the  defendants  that  the  amount 
realized  by  the  defendants  is  conclusive  as  to  the  value  of  the  property 
seized  and  sold ;  but  the  plaintiff  was  not  a  party  to  that  proceeding,  and 
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the  express  provision  of  the  bankrupt  act  is  that  the  assignee  may  in 
such  a  case  recover  the  property,  or  the  value  of  it,  from  the  person  so 
receiving  it  or  so  to  be  benefited  by  it.  Sold  as  the  property  was  at  a 
judicial  sale  it  cannot  be  recovered  in  specie,  and  the  only  remedy  of  the 
assignee  is  for  the  value  of  it,  and  no  doubt  is  entertained  that  the  rule 
prescribed  as  the  measure  of  damages  by  the  circuit  court  is  correct. 
Conrad  v.  Ins.  Co.  6  Pet.  274 ;  Cornly  v.  Fisher,  Taney's  Decs.  121 ; 
Marshall  v.  Knox,  16  Wall.  559 ;  Eby  v.  Schumacher,  29  Penn.  St.  40 ; 
Sedgw.  on  Dam.  (6th  ed.)  634 ;  Mayne  on  Dam.  (2d  ed.)  817. 

4.  That  the  circuit  court  erred  in  refusing  to  charge  the  jury  that  in- 
asmuch as  the  thirty-fifth  section  of  the  bankrupt  act  does  not  specify  the 
giving  of  a  warrant'to  confess  judgment  as  a  prohibited  act,  that  no  recov- 
ery in  this  case  can  be  had  under  that  section,  and  that  the  verdict  must 
be  for  the  defendant. 

Much  discussion  of  the  proposition  embodied  in  that  prayer  cannot  be 
necessary,  as  it  is  repugnant  to  the  words  of  that  section,  and  to  the  re- 
peated decisions  of  this  court  upon  the  same  subject. 

5.  Complaint  is  also  made  that  the  court  below  erred  in  refusing  to 
charge  that  the  court  would  not  take  jurisdiction  of  such  a  case  where 
the  claim  had  passed  in  rem  judicatum,  and  that  the  goods  had  been  sold 
upon  the  execution  issued  upon  the  judgment,  but  it  is  too  clear  for  argu- 
ment that  the  proposition  is  inconsistent  with  the  provisions  of  the  bank- 
rupt act  and  utterly  opposed  to  the  settled  doctrines  of  this  court,  which 
is  all  that  need  be  said  upon  the  subject. 

6.  Evidence  was  given  by  the  plaintiff  to  show  the  value  of  the  goods 
seized  and  sold,  and  the  defendants  excepted  to  the  ruling  of  the  court  in 
admitting  that  evidence,  upon  the  ground  that  the  amount  realized  by  the 
sale  of  the  property  was  the  true  measure  of  damages,  but  the  court  here 
is  of  a  different  opinion  for  the  reasons  already  given,  which  need  not  be 
repeated. 

7.  Burns,  the  debtor,  was  called  and  examined  by  the  defendants  as  a 
witness,  and  they  offered  to  prove  by  him  that  the  entry  of  the  judgment 
and  the  issuing  of  the  execution  were  a  surprise  to  and  wholly  unexpected 
by  him,  and  that  from  the  time  he  was  first  apprised  of  it  he  opposed  the 
proceeding  and  endeavored  to  have  the  judgment  opened. 

Under  the  ruling  of  the  court  the  defendants  were  allowed  to  prove  all 
acts  which  the  witness  did  in  opposition  to  the  enforcement  of  the  judg- 
ment, but  the  court  rejected  the  first  part  of  the  offer  of  proof,  to  wit, 
that  the  entry  of  the  judgment  and  the  issuing  of  the  execution  were  a 
surprise  to  the  debtor,  and  the  defendants  excepted  to  the  ruling  and  now 
assign  that  ruling  for  error. 

Well  founded  doubts  may  arise  whether  even  what  the  debtor  did  in 
opposition  to  the  enforcement  of  the  judgment  was  material  to  the  issue 
between  the  parties,  as  the  whole  matter,  when  the  debtor  gave  the  note 
and  warrant  to  confess  .judgment,  passed  entirely  beyond  his  control.  By 
his  own  voluntary'act  he  empowered  the  defendants  to  enforce  the  pay- 
ment of  the  amount  whenever  they  pleased,  in  spite  of  any  opposition  he 
could  make.  Opposition,  under  such  circumstances,  being  wholly  unau- 
thorized and  gratuitous  and  useless,  it  could  not  serve  to  unfold,  explain, 
or  qualify  the  antecedent  act  of  giving  the  note  and  warrant  to  confess 
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judgment,  as  he  knew,  when  he  executed  and  delivered  the  instrument  to 
the  defendants,  that  it  gave  them  the  irrevocable  power  to  enter  the  judg- 
ment and  create  the  lien  on  his  property  and  to  sue  out  the  execution  and 
to  seize  and  sell  the  property  to  pay  the  debt ;  but  the  evidence  of  what 
the  debtor  did  in  that  behalf  was  admitted,  and  the  ruling  of  the  court 
not  having  been  made  the  subject  of  an  exception  by  either  party,  it  is  not 
necessary  to  express  any  decided  opinion  as  to  its  admissibility. 

Suppose  the  acts  of  die  debtor  in  that  regard  were  admissible,  still  it  is 
quite  clear  that  it  was  wholly  immaterial  whether  the  course  pursued  by 
the  defendants  in  entering  the  judgment  and  issuing  the  execution  was 
expected  or  unexpected  by  the  debtor,  as  he  had  given  them  full  power  to 
do  everything  which  they  did  do,  whether  he  consented  at  the  moment  or 
not,  and  in  spite  of  every  opposition  which  he  could  make*  Surprised  or 
not  the  debtor  must  have  known  that  the  defendants,  as  against  him,  were 
plainly  in  the  exercise  of  their  legal  rights  as  derived  from  him  under  the 
note  and  warrant  to  confess  judgment.  When  he  gave  the  instrument 
conferring  that  power,  he  knew  beyond  peradventure  that  the  defendants 
could  enter  the  judgment  for  the  amount  of  the  note  whenever  they 
should  see  fit,  and  that  the  judgment  when  entered  would  or  might  ben- 
come  a  lien  on  his  property,  and  that  it  would  secure  to  the  creditor  a 
preference  over  all  his  other  creditors,  even  in  opposition  to  any  remon- 
strance or  entreaty  be  might  make  to  the  contrary. 

Such  circumstances  unexplained  would  certainly  have  some  tendency  to 
show  that  the  debtor  procured  his  property  to  be  seized  on  the  execution 
with  a  view  to  give  a  preference  to  the  favored  creditor,  but  it  is  not  neces- 
sary further  to  define  in  this  case  the  force  and  effect  of  such  an  instrument 
as  evidence  to  support  such  a  charge,  as  other  evidence  was  introduced  by 
the  plaintiff  to  prove  that  issue,  which  is  conclusively  established  by  the 
verdict  of  the  jury.  Power  to  enter  the  judgment  was  expressly  conferred 
by  the  warrant  duly  executed  by  the  debtor,  and  the  direct  effect  of  the 

}'udgment  was  to  give  the  defendants  a  lien  or  the  means  of  effecting  a 
ien  upon  the  property  of  the  debtor,  and  to  authorize  the  defendants  to 
sue  out  the  execution  and  cause  the  property  subject  to  the  lien  to  be 
seized  and  sold  to  make  the  money  to  pay  the  judgment. 

Viewed  in  the  light  of  these  suggestions  it  is  obvious  that  it  was  wholly 
immaterial  whether  the  debtor  was  surprised  or  not  at  the  consequences, 
as  they  had  all  flowed  from  his  own  voluntary  act. 

Several  other  questions  were  discussed  at  the  argument,  but  inasmuch 
as  they  are  not  within  the  errors  assigned  in  the  record  it  is  unnecessary 
to  give  them  any  separate  examination. 

Decree  affirmed. 
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PLEADING  AND  PRACTICE.  —  DEMURRER.  —  EQUITY  AND  COMMON 
LAW.  —  RIPARIAN  RIGHTS  IN  THE  TERRITORIES  OF  THE  UNITED 
STATES. 

BASET  v.  GALLAGHER. 

1 .  Where  in  an  equity  case  a  demurrer  is  filed  to  the  complaint  and  the  record  does  not 
disclose  what  disposition  was  made  of  it,  and  an  answer  is  subsequently  filed,  upon 
which  the  parties  proceed  to  a  hearing,  it  will  be  presumed  on  appeal  that  the  de- 
murrer was  abandoned. 

2.  Although  by  the  organic  act  of  the  Territory  of  Montana  common  law  and  chancery 
jurisdiction  is  exercised  by  the  same  court,  and  by  legislation  of  the  territory  the  dis- 
tinctions between  the  pleadings  and  modes  of  procedure  in  common  law  actions  and 
those  in  equity  suits  are  abolished,  the  essential  distinction  -between  law  and  equity  is 
not  changed.  The  relief  which  the  law  affords  must  be  administered  through  the  in- 
tervention of  a  jury,  unless  a  jury  be  waived;  the  relief  which  equity  affords  must  be 
applied  by  the  court  itself,  and  all  information  presented  to  guide  its  action,  whether 
obtained  through  masters'  reports  or  findings  of  a  jury,  is  merely  advisory. 

8.  The  provision  in  the  statute  of  Montana  of  1867  regulating  proceedings  in  civil  cases 
declaring  "  that  an  issue  of  fact  shall  be  tried  by  a  jury,  unless  a  jury  trial  is  waived," 
does  not  require  the  court  in  an  equity  case  to  regard  the  findings  of  a  jury  called  in 
the  case  as  conclusive,  though  no  application  to  vacate  the  findings  be  made  by  the 
parties,  if  in  its  judgment  they  are  not  supported  by  the  evidence 

4.  In  the  Pacific  States  and  territories  a  right  to  running  waters  on  the  public  lands  of  the 
United  States  for  purposes  of  irrigation  may  be  acquired  by  prior  appropriation,  as 
against  parties  not  having  the  title  of  the  government.  The  right,  exercised  within 
reasonable  limits,  having  reference  to  the  condition  of  the  country,  and  the  necessities 
of  the  community,  is  entitled  to  protection.  This  rule  obtains  in  the  Territory  of  Mon- 
tana, and  is  sanctioned  by  its  legislation. 

5.  By  the  act  of  Congress  of  July  26,  1866,  which  provides  "  that  whenever  by  priority 
of  possession  rights  to  the  use  of  water  for  mining,  agricultural,  manufacturing,  or 
other  purposes  have  vested  and  accrued,  and  the  same  are  recognized  and  acknowl- 
edged by  the  local  customs,  laws,  and  decisions  of  courts,  the  possessors  and  owners  of 
such  vested  rights  shall  be  maintained  and  protected  in  the  same,"  the  customary  law 
with  respect  to  the  use  of  water  which  had  grown  up  among  occupants  of  the  public 
land  under  the  peculiar  necessities  of  their  condition  is  recognized  as  valid.  That  law 
may  be  shown  by  evidence  of  the  local  customs,  or  by  the  legislation  of  the  state  or 
territory,  or  the  decisions  of  the  courts.  The  union  of  the  three  conditions  in  any 
particular  case  is  not  essential  to  the  perfection  of  the  right  by  priority  ;  and  in  case 
of  conflict  between  a  local  custom  and  a  statutory  regulation,  the  latter,  as  of  superior 
authority,  will  control. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

This  was  a  suit  for  an  injunction  to  restrain  the  defendants  from  divert- 
ing the  water  of  a  stream  known  as  Avalanche  Creek,  in  the  Territory  of 
Montana,  to  which  the  plaintiffs  assert  a  right  by  prior  appropriation  for 
the  purposes  of  irrigation.  In  their  amended  complaint  they  allege  that 
in  the  year  1866  they  and  their  predecessors  in  interest  took  up  for  settle- 
ment and  cultivation  certain  farms,  designated  by  them  as  "  ranches,"  on 
the  public  lands  of  the  United  States  near  the  creek,  in  the  county  of 
Meagher,  in  that  territory  ;  and  that  they  or  their  predecessors  in  interest 
have  ever  since  occupied,  and  cultivated  the  same  ;  that  it  was  necessary 
to  irrigate  the  land  for  its  successful  cultivation,  and  to  raise  grain,  hay, 
and  vegetables ;  that  they  accordingly,  during  that  year  and  the  follow- 
ing spring,  constructed,  at  great  labor  and  expense,  a  ditch  by  which  they 
intersected  the  creek  a  short  distance  from  its  junction  with  the  Missouri 
River,  and  conveyed  its  water  to  their  farms  and  used  it  for  irrigation ; 
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that  at  this  time  the  water  was  not  appropriated  by  any  person,  and  was 
subject  to  appropriation  by  them  ;  that  by  their  ditch  they  appropriated 
the  water  to  the  extent  of  five  hundred  inches,  according  to  the  measure- 
ment of  miners ;  that  this  amount  was  necessary  to  the  successful  culti- 
vation of  the  land,  and  by  means  of  it  they  and  their  predecessors  in 
interest  were  enabled  to  cultivate  their  farms  and  raise  large  and  valuable 
crops  of  grain,  hay,  and  vegetables. 

They  further  allege  that  subsequent  to  this  appropriation  by  them,  and 
during  the  years  1867  and  1870,  and  the  intervening  period,  the  defend- 
ants erected  dams  across  the  creek  above  the  head  of  their  ditch  and  di- 
verted the  water  of  the  stream,  and  thereby  wholly  deprived  them  of  its 
use  and  enjoyment,  preventing  their  cultivation  of  the  farms,  and  render- 
ing them  useless ;  that  had  the  water  been  permitted  to  flow,  unobstructed 
by  the  dams  of  the  defendants,  there  would  have  been  a  sufficient  supply 
for  irrigating  and  cultivating  the  farms.  They  therefore  seek  the  aid  of 
the  court  to  restrain  the  defendants  from  diverting  the  water,  except  so 
much  as  may  be  in  excess  of  the  five  hundred  inches  appropriated  by 
them. 

To  this  complaint  the  defendants  demurred,  on  the  ground,  1st,  that 
the  cause  of  action  alleged  was  barred  by  the  statute  of  limitations ;  and, 
2d,  that  the  complaint  did  not  state  a  cause  of  action.  The  record  does 
not  disclose  what  disposition  was  made  of  the  demurrer,  but  as  an  answer 
was  subsequently  filed  upon  which  the  parties  proceeded  to  a  hearing,  the 
presumption  is  that  it  was  abandoned. 

The  answer  filed  denied  the  several  allegations  of  the  complaint,  except 
the  one  which  averred  the  possession  by  the  plaintiffs  of  their  farms. 

The  record  before  us  is  a  very  defective  one,  and  presents  the  case  ob- 
scurely. Gathering,  however,  what  we  can  from  its  imperfect  statements, 
it  would  seem  that  at  the  May  term  of  the  district  court  of  the  territory 
in  1871,  previous  to  the  final  hearing,  which  was  had  at  the  subsequent 
July  term,  a  jury  was  called  in.  the  case  to  which  certain  questions  were 
submitted  and  its  answers  taken.  The  jury  found  substantially  that  par- 
ties by  the  name  of  White  and  Torvais,  prior  to  September  or  October, 
1866,  had  appropriated  the  water  of  the  creek  to  the  extent  of  thirty-five 
inches ;  that  these  parties,  during  one  of  those  months,  gave  the  plain- 
tiffs and  their  predecessors  the  right  to  connect  with  their  ditch,  and  to 
extend  and  enlarge  the  same ;  that  the  plaintiffs  and  their  predecessors 
commenced  such  enlargement  during  those  months,  and  increased  the 
capacity  of  the  ditch  to  two  hundred  and  fifty  inches ;  that  White  and 
Torvais  afterwards,  in  1867,  sold  their  water  right  and  ditch  to  the  de- 
fendant Stafford;  that  the  defendant  Basey  had  no  interest  in  privity 
with  the  other  defendants,  and  diverted  the  water  for  his  own  use  by 
agreement  with  the  plaintiffs,  and  that  neither  of  the  other  defendants 
had  diverted  water  to  the  injury  of  the  plaintiffs  previous  to  the  com- 
mencement of  the  action. 

Upon  these  special  findings  both  parties  moved  the  court  for  judgment ; 
the  defendants,  that  the  complaint  be  dismissed ;  the  plaintiffs,  that  a  de- 
cree pass  in  their  favor.  Qn  these  motions  the  court  heard  the  whole  case 
"  on  the  pleadings,  evidence,  and  proceedings  therein,  and  the  findings  of 
the  jury,    and  rendered  a  decree  adjudging  that  the  defendant  Stafford 
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was  entitled  to  thirty-five  inches  of  the  water,  and  that  as  against  the  de- 
fendants, saving  this  amount,  the  plaintiffs  were  entitled  to  two  hundred 
and  fifteen  inches  of  the  water,  and  decreed  an  injunction  against  any 
diversion  of  the  water  by  the  defendants  which  would  prevent  its  flow  to 
this  extent  in  the  stream  to  the  ditch  of  the  plaintiffs. 

In  rendering  this  decree,  the  court  disregarded  a  portion  of  the  findings 
of  the  jury  and  adopted  others,  and  this  action  was  approved  by  the  su- 
preme court  of  the  territory,  and  constitutes  one  of  the  errors  assigned 
here  for  the  reversal  of  its  decree. 

By  the  organic  act  of  the  territory,  the  district  courts  are  invested  with 
chancery  and  common  law  jurisdiction.  The  two  jurisdictions  are  exer- 
cised by  the  same  court,  and,  under  the  legislation  of  the  territory,  the 
modes  of  procedure  up  to  the  trial  or  hearing  are  the  same  whether  a 
legal  or  equitable  remedy  is  sought.  The  suitor,  whatever  relief  he  may 
ask,  is  required  to  state  "  in  ordinary  and  concise  language  "  the  facts  of 
his  case  upon  which  he  invokes  the  judgment  of  the  court.  But  the  con- 
sideration which  the  court  will  give  to  the  questions  raised  by  the  plead- 
ings, when  the  case  is  called  for  trial  or  hearing,  whether  it  will  submit 
them  to  a  jury,  or  pass  upon  them  without  any  such  intervention,  must 
depend  upon  the  jurisdiction  which  is  to  be  exercised.  If  the  remedy 
sought  be  a  legal  one,  a  jury  is  essential  unless  waived  by  the  stipulation 
of  the  parties ;  but  if  the  remedy  sought  be  equitable,  the  court  is  not 
bound  to  call  a  jury,  and  if  it  does  call  one,  it  is  only  for  the  purpose  of 
enlightening  its  conscience,  and  not  to  control  its  judgment.  The  decree 
which  it  must  render  upon  the  law  and  the  facts  must  proceed  from  its 
own  judgment  respecting  them,  and  not  from  the  judgment  of  others. 
Sometimes  in  the  same  action  both  legal  and  equitable  relief  may  be 
sought,  as  for  example,  where  damages  are  claimed  for  a  past  diversion 
of  water,  and  an  injunction  prayed  against  its  diversion  in  the  future. 
Upon  the  question  of  damages,  a  jury  would  be  required ;  but  upon  the 
propriety  of  an  injunction,  the  action  of  the  court  alone  could  be  invoked. 
The  formal  distinctions  in  the  pleadings  and  modes  of  procedure  are  abol- 
ished ;  but  the  essential  distinction  between  law  and  equity  is  not  changed. 
The  relief  which  the  law  affords  must  still  be  administered  through  the 
intervention  of  a  jury,  unless  a  jury  be  waived ;  the  relief  which  equity 
affords  must  still  be  applied  by  the  court  itself,  and  all  information  pre- 
sented to  guide  its  action,  whether  obtained  through  masters'  reports  or 
findings  of  a  jury,  is  merely  advisory.  Ordinarily,  where  there  has  been 
an  examination  before  a  jury  of  a  disputed  fact,  and  a  special  finding 
made,  the  court  will  follow  it.  But  whether  it  does  so  or  not  must  de- 
pend upon  the  question  whether  it  is  satisfied  with  the  verdict.  This  dis- 
cretion to  disregard  the  findings  of  the  jury  may  undoubtedly  be  quali- 
fied by  statute ;  but  we  do  not  find  anything  in  the  statute  of  Montana, 
regulating  proceedings  in  civil  cases,  which  affects  this  discretion.  That 
statute  is  substantially  a  copy  of  the  statute  of  California  as  it  existed  in 
1851,  and  it  was  frequently  held  by  the  supreme  court  of  that  state,  that 
the  provision  in  that  act  requiring  issues  of  fact  to  be  tried  by  a  jury,  un- 
less a  jury  was  waived  by  the  parties,  did  not  require  the  court  below  to 
regard  as  conclusive  the  findings  of  a  jury  in  an  equity  case,  even  though 
no  application  to  vacate  the  findings  was  made  by  the  parties,  if  in  its 
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judgment  they  were  not  supported  by  the  evidence.  That  court  only 
held  that  the  findings,  when  not  objected  to  in  the  court  below  and  the 
judge  was  satisfied  with  them,  could  not  be  questioned  for  the  first  time 
on  appeal.  Sill  v.  Saunders,  8  Cal.  287  ;  Qoode  v.  Smith,  13  lb.  81 ; 
Duff  v.  Fisher,  15  lb.  375.  See  also  Koppikus  v.  State  Capitol  Com- 
missioners, 16  lb.  248,  and  Weber  v.  Marshall,  19  lb.  447. 

The  question  on  the  merits  in  this  case  is  whether  a  right  to  running 
waters  on  the  public  lands  of  the  United  States  for  purposes  of  irrigation 
can  be  acquired  by  prior  appropriation,  as  against  parties  not  having  the 
title  of  the  government.  Neither  party  has  any  title  from  the  United 
States ;  no  question  as  to  the  rights  of  riparian  proprietors  can  therefore 
arise.  It  will  be  time  enough  to  consider  those  rights  when  either  of  the 
parties  has  obtained  the  patent  of  the  government.  At  present,  both 
parties  stand  upon  the  same  footing ;  neither  can  allege  that  the  other  is 
a  trespasser  against  the  government  without  at  the  same  time  invalidating 
his  own  claim. 

In  the  late  case  of  Atchison  v.  Peterson  we  had  occasion  to  consider 
the  respective  rights  of  miners  to  running  waters  on  the  mineral  lands 
of  the  public  domain ;  and  we  there  held  that  by  the  custom  which  had 
obtained  among  miners  in  the  Pacific  states  and  territories,  the  party  who 
first  subjected  the  water  to  use,  or  took  the  necessary  steps  for  that  pur- 
pose, was  regarded,  except  as  against  the  government,  as  the  source  of 
title  in  all  controversies  respecting  it ;  that  the  doctrines  of  the  common 
law  declaratory  of  the  rights  of  np&rian  proprietors  were  inapplicable,  or 
applicable  only  to  a  limited  extent,  to  the  necessities  of  miners,  and  were 
inadequate  to  their  protection  ;  that  the  equality  of  right  recognized  by 
that  law  among  all  the  proprietors  upon  the  same  stream,  would  have 
been  incompatible  with  any  extended  diversion  of  the  water  by  one  pro- 
prietor, and  its  conveyance  for  mining  purposes  to  points  from  which  it 
could  not  be  restored  to  the  stream  ;  that  the  government  by  its  silent  ac- 
quiescence had  assented  to  and  encouraged  the  occupation  of  the  public 
lands  for  mining ;  and  that  he  who  first  connected  his  labor  with  property 
thus  situated  and  open  to  general  exploration,  did  in  natural  justice  ac- 
quire a  better  right  to  its  use  and  enjoyment  than  others  who  had  not 
fiven  such  labor;  that  the  miners  on  the  public  lands  throughout  the 
'acific  states  and  territories,  by  their  customs,  usages,  and  regulations, 
had  recognized  the  inherent  justice  of  this  principle,  and  the  principle  it- 
self was  at  an  early  period  recognized  by  legislation  and  enforced  by  the 
courts  in  those  states  and  territories,  and  was  finally  approved  by  the  leg- 
islation of  Congress  in  1866.  The  views  there  expressed  and  the  rulings 
made  are  equally  applicable  to  the  use  of  water  on  the  public  lands  for 
purposes  of  irrigation.  No  distinction  is  made  in  those  states  and  terri- 
tories by  the  custom  of  miners  or  settlers,  or  by  the  courts,  in  the  rights 
of  the  first  appropriator  from  the  use  made  of  the  water,  if  the  use  be  a 
beneficial  one. 

In  the  case  of  Tartar  v.  The  Spring  Creek  Water  £  Mining  Company, 
decided  in  1855,  the  supreme  court  of  California  said :  "  The  current  of 
decisions  of  this  court  go  to  establish  that  the  policy  of  this  state,  as  de- 
rived from  her  legislation,  is  to  permit  settlers  in  all  capacities  to  occupy 
the  public  lands,  and  by  such  occupation  to  acquire  the  right  of  undis- 
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turbed  enjoyment  against  all  the  world  but  the  true  owner.  In  evidence 
of  this,  acts  have  been  passed  to  protect  the  possession  of  agricultural 
lands  acquired  by  mere  occupancy ;  to  license  miners ;  to  provide  for  the 
recovery  of  mining  claims ;  recognizing  canals  and  ditches  which  were 
known  to  divert  the  water  of  streams  from  their  natural  channels  for 
mining  purposes ;  and  others  of  like  character.  This  policy  has  been  ex- 
tended equally  to  all  pursuits,  and  no  partiality  for  one  over  another  has 
been  evinced,  except  in  the  single  case  where  the  rights  of  the  agricul- 
turist are  made  to  yield  to  those  of  the  miner  where  gold  is  discovered  in 
his  land.  The  policy  of  the  exception  is  obvious.  Without  it  the  entire 
gold  region  might  have  been  inclosed  in  large  tracts,  under  the  pretence 
of  agriculture  and  grazing,  and  eventually  what  would  have  sufficed  as  a 
rich  bounty  to  many  thousands  would  be  reduced  to  the  proprietorship  of 
a  few.  Aside  from  this  the  legislation  and  decisions  have  been  uniform 
in  awarding  the  right  of  peaceable  enjoyment  to  the  first  occupant,  either 
of  the  land  or  of  anything  incident  to  the  land."  Per  Heydenfeldt,  J.  5 
Cal.  397. 

Ever  since  that  decision,  it  has  been  held  generally  throughout  the 
Pacific  states  and  territories  that  the  right  to  water  by  prior  appropria- 
tion for  any  beneficial  purpose  is  entitled  to  protection.  Water  is  diverted 
to  propel  machinery  in  flour-mills  and  saw-mills,  and  to  irrigate  land  for 
cultivation,  as  well  as  to  enable  miners  to  work  their  mining  claims ;  and 
in  all  such  cases  the  right  of  the  first  appropriator,  exercised  within  rea- 
sonable limits,  is  respected  and  enforced.  We  say  within  reasonable 
limits,  for  this  right  to  water,  like  the  right  by  prior  occupancy  to  mining 
ground  or  agricultural  land,  is  not  unrestricted.  It  must  be  exercised 
with  reference  to  the  general  condition  of  the  country  and  the  necessities 
of  the  people,  and  not  so  as  to  deprive  a  whole  neighborhood  or  com- 
munity of  its  use  and  vest  an  absolute  monopoly  in  a  single  individual. 
The  act  of  Congress  of  1866  recognizes  the  right  to  water  by  prior  appro- 
priation for  agricultural  and  manufacturing  purposes,  as  well  as  for 
mining.  Its  language  is :  "  That  whenever  by  priority  of  possession 
rights  to  the  use  of  water  for  mining,  agricultural,  manufacturing,  or  other 
purposes  have  vested  and  accrued,  and  the  same  are  recognized  and 
acknowledged  by  the  local  customs,  laws,  and  decisions  of  courts,  the 
possessors  and  owners  of  such  vested  rights  shall  be  maintained  and  pro- 
tected in  the  same." 

It  is  very  evident  that  Congress  intended,  although  the  language  used 
is  not  happy,  to  recognize  as  valid  the  customary  law  with  respect  to  the 
use  of  water  which  had  grown  up  among  the  occupants  of  the  public  land 
under  the  peculiar  necessities  of  their  condition ;  and  that  law  may  be 
shown  by  evidence  of  the  local  customs,  or  by  the  legislation  of  the  state 
or  territory,  or  the  decisions  of  the  courts.  The  union  of  the  three  con- 
ditions in  any  particular  case  is  not  essential  to  the  perfection  of  the  right 
by  priority ;  and  in  case  of  conflict  between  a  local  custom  and  a  statu- 
tory regulation,  the  latter,  as  of  superior  authority,  must  necessarily  con- 
trol. 

This  law  was  in  force  when  the  plaintiffs  in  this  case  acquired  their 
right  to  the  waters  of  Avalanche  Creek.  There  was  also  in  force  an  act 
of  the  territory,  passed  on  the  12th  of  January,  1865,  to  protect  and 
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regulate  the  irrigation  of  land,  which  declared  in  its  first  section  that  all 
persons  who  claimed  or  held  a  possessory  right  or  title  to  any  land  within 
the  territory  on  the  bank,  margin,  or  neighborhood  of  any  stream  of 
water  should  be  "  entitled  to  the  use  of  the  water  of  said  stream  for  the 
purpose  of  irrigation  and  making  said  claim  available  to  the  full  extent  of 
the  soil  for  agricultural  purposes."  Another  section  provided  that  in  case 
the  volume  of  water  in  the  stream  was  not  sufficient  to  supply  the  con- 
tinual wants  of  the  entire  country  through  which  it  passed,  an  apportion- 
ment  of  the  water  should  be  made  between  different  localities  by  commis- 
sioners appointed  for  that  purpose.  This  last  section  has  no  application 
to  the  present  case,  for  it  is  not  pretended  that  there  is  not  water  enough 
in  the  district,  where  Avalanche  Creek  flows,  to  supply  the  wants  of  the 
country ;  and  the  section  itself  was  repealed  in  1870.  Session  Laws  of 
1865,  p.  367. 

In  January  of  that  year  another  act  was  passed  by  the  Legislature  of 
Montana  upon  the  same  subject,  which  recognizes  the  right  by  prior  ap- 
propriation of  water  for  the  purposes  of  irrigation,  and  declares  that  all 
controversies  respecting  the  rights  to  water  under  its  provisions  shall  be 
determined  by  the  date  of  the  appropriation  as  respectively  made  by  the 
parties,  and  that  the  water  of  the  streams  shall  be  made  available  to 
their  full  extent  for  irrigating  purposes,  without  regard  to  deterioration  in 
quality  or  diminution  in  quantity,  "  so  that  the  same  do  not  materially 
affect  or  impair  the  rights  of  the  prior  appropriator ;  but  in  no  case  shall 
the  same  be  diverted  or  turned  from  the  ditches  or  canals  of  such  appro- 
priator so  as  to  render  the  same  unavailable."  Session  Laws  of  1870,  p.  57. 

Several  decisions  of  the  supreme  court  of  Montana  have  been  cited  to 
us  recognizing  the  right  by  prior  appropriation  to  water  for  purposes  of 
mining  on  the  public  lands  of  the  United  States,  and  there  is  no  solid 
reason  for  upholding  the  right  when  the  water  is  thus  used,  which  does 
not  apply  with  the  same  force  when  the  water  is  sought  on  those  lands  for 
any  other  equally  beneficial  purpose.  In  Thorpe  v.  Tweed,  the  subject 
was  very  ably  discussed  by  two  of  the  justices  of  that  court,  who  differed 
in  opinion  upon  the  question  in  that  case,  where  both  parties  had  acquired 
the  title  of  the  government.  The  disagreement  would  seem  to  have 
arisen  in  the  application  of  the  doctrine  to  a  case  where  title  had  passed 
from  the  government,  and  not  in  its  application  to  a  case  where  neither 
party  had  acquired  that  title.  In  the  course  of  his  opinion,  Mr.  Justice 
knowles  stated  that  ever  since  the  settlement  of  the  territory  it  had  been 
the  custom  of  those  who  had  settled  themselves  upon  the  public  domain 
and  devoted  any  part  thereof  to  the  purposes  of  agriculture,  to  dig  ditches 
and  turn  out  the  water  of  some  stream  to  irrigate  the  same ;  that  this 
right  had  been  generally  recognized  by  the  people  of,  and  had  been  uni- 
versally conceded  as  a  necessity  of  agricultural  pursuits.  **  So  universal,'* 
addeflrthe  justice,  uhas  been  this  usage  that  I  do  not  suppose  there  has 
been  a  parcel  of  land,  to  the  extent  of  one  acre,  cultivated  within  the 
bounds  of  this  territory,  that  has  not  been  irrigated  by  water  diverted 
from  some  running  stream."     1  Montana  Rep.  652,  665. 

We  are  satisfied  that  the  right  claimed  by  the  plaintiffs  is  one  which, 
under  the  customs,  laws,  and  decisions  of  the  courts  of  the  territory,  and 
the  act  of  Congress,  should  be  recognized  and  protected.  We,  therefore, 
affirm  the  decree  of  the  supreme  court*  of  the  territory. 
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[February,  1875.] 

parol  evidence  to  explain  judgment.  —  "  dollars  "  in  adminis- 
trator's account  construed  upon  proof  to  mean  confederate 

MONET. 

ROGERS  v.  TULLOS. 

It  is  competent  to  show  by  parol  evidence  that  the  word  "  dollars,"  used  in  a  judgment 
rendered  by  a  court  within  the  Confederate  States,  during  the  time  of  their  de  facto 
existence  and  authority,  means  dollars  issued  by  the  government  in  power  at  the  time 
the  judgment  was  rendered,  to  wit:  dollars  of  the  government  of  the  Confederate 
States. 

Mr.  A.  H.  Handy,  for  appellants. 

Messrs.  J".  A.  Brown  £  A.  G-.  McLaurin^  contra. 

The  facts  are  stated  in  the  opinion. 

Taebell,  J.  The  question  for  determination  in  this  case  is,  as  to  the 
right  to  show  by  parol  that  the  term  "dollars, "  used  in  the  annual  and 
final  accounts  of  administrators  and  guardians,  during  the  late  Confed- 
eracy, means  other  than  the  constitutional  currency  of  the  United  States. 
Wm.  H.  Brown  deceased  in  1859.  In  1861,  J.  B.  Rogers  and  T.  B. 
Rogers  were  appointed  administrators  de  bonis  non  of  the  estate  of  de- 
ceased. In  November,  1861,  these  administrators  were  directed  by  the 
probate  court  to  sell  certain  of  the  personal  property  belonging  to  the 
estate  on  a  credit  of  twelve  months.  They  reported  the  sale  as  having 
taken  place  December  13,  1861.  Reference  is  made  in  their  report  to  an 
exhibit  or  account  of  sales  filed  therewith  by  which  it  appears  that  the 
aggregate  amounted  to  $1,514.81.  And  the  report  says:  "We,  as  ad- 
ministrators, further  report  that  all  of  said  purchasers  have  given  note 
with  good  and  approved  security  for  the  payment  of  the  sums  bid  by  them 
respectively  for  said  personal  estate." 

Another  sale  was  made  January  6, 1862,  of  refuse  articles,  aggregating 
$15.15.  The  first  annual  account  of  these  administrators  was  rendered  in 
April,  1863,  wherein  they  charge  themselves  with  the  receipt  on  account 
of  the  estate  of  divers  sums,  from  different  persons,  up  to  January  6, 1868, 
amounting  to  $785.62,  and  that  they  had  paid  debts  to  the  amount  of 
$412.46,  leaving  a  balance  in  their  hands  belonging  to  the  estate  of  $373.16. 

A  second  annual  account  was  rendered  in  March,  1864,  stating  receipt 
of  $983.58,  and  at  the  same  time  the  administrators  reported  the  hiring  of 
slaves,  for  1864,  and  notes  taken  with  good  and  sufficient  security  payable 
on  or  before  January  1,  1865,  which  had  amounted  to  $526.  At  the  same 
time  the  sum  of  $413.87  was  reported  as  paid  out. 

The  next  account  was  made  in  1867,  when  the  administrators  charge 
themselves  with  the  receipt  of  $115. 

In  1868,  the  receipt  of  $50  is  acknowledged,  and  $2.88  charged  as.  paid 
out. 

At  the  November  term,  1869,  of  the  probate  court,  the  petition  of  the 
administrators  sets  forth  their  dealings  in  United  States  and  Confederate 
currency,  respectively : 
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In  Confederate  money,  received $2,290  20 

In  .Confederate  money,  paid  out 630  S3 

In  Confederate  money,  balance $1,459  87 

In  U.  S.  currency,  received $303  00 

In  U.  S.  currency,  paid  out 39  88 

In  U.  S.  currency,  balance     .......        $263  62 

This  statement  was  ratified  and  confirmed  as  the  final  account  of  the 
administrators,  and  they  were  permitted  to  surrender  their  trust,  but  this 
was  without  notice  to  the  heirs  and  distributees  of  the  estate.  In  1870,  a 
term  of  the  chancery  court,  under  the  present  system,  was  held  in  Smith 
County,  When  the  heirs  and  distributees  presented  to  the  chancellor,  a 
petition  in  writing  praying  an  order  that  the  administrator^  render  a 
final  account.  It  was  ordered  accordingly,  and  the  administrators  state 
their  transactions  in  detail.  Time  was  given  to  file  objections  and  excep- 
tions to  the  account.  These  were  filed,  and  claim,  in  substance :  1.  That 
the  administrators  having  rendered  their  accounts  in  dollars  and  cents, 
their  transactions  must  be  held  to  have  been  in  United  States  currency, 
and  that  they  cannot  now  be  permitted  to  show. them  to  have  been  in 
Confederate  money.  2.  That  items  were  allowed  without  proper  vouch- 
ers. 3.  That  a  certain  number  of  bales  of  cotton,  belonging  to  the  estate, 
were  sold  by  the  administrators  and  not  accounted  for ;  and  4.  That  the 
administrators,  in  fact,  mingled  the  funds  of  the  estate  with  their  individual 
funds.  .  Such  further  proceedings  were  had  in  the  chancery  court  that  a 
final  decree  was  rendered,  declaring  the  administrators  indebted  to  the 
estate  in  the  sum  of  $1,131.59,  and  the  same  was  ordered  to  be  distributed 
in  the  sums  and  to  the  parties  specified  in  the  final  decree.  From  this 
decree  the  administrators  appeal  to  this  court.  Various  grounds  of  error 
are  assigned,  not  necessary  to  be  stated  or  discussed  in  detail. 

Referring  to  actual  dates  of  transactions,  it  is  evident  that  the  sales  of 
personal  property  in  December,  1861,  and  January,  1862,  and  the  notes 
taken  were  upon  a  gold  basis.  It  is  also  manifest  that  the  transactions  of 
hiring  out  slaves  in  1863-4  were  on  the  basis  of  Confederate  currency. 
The  debts  discharged  in  those  years  might  also  have  been  paid  in  the  cur- 
rency of  the  times;  as  to  which  there  is  no  evidence.  In  1867-8  the 
lawful  currency  of  the  United  States  was  restored  and  Confederate  cur- 
rency excluded. 

Do  these  different  periods,  through  which  the  estate  was  conducted, 
afford  any  aid  in  the  solution  of  this  case  ? 

In  McParlane  v.  Handle,  41  Miss.  411,  the  transactions  commenced  in 
1854,  and  were  continued  to  1865.  There  were  eleven  annual  accounts, 
all  reciting  the  sums  in  the  hands  of  the  guardian  as  in  "  dollars  and 
cents,"  without  designating  the  character  of  the  currency.  Lawful  money 
of  the  United  States  was  exchanged  for  Confederate  treasury  notes  with- 
out the  authority  of  the  court.  After  the  war,  the  guardian  sought  to 
account  to  his  ward  in  the  funds  of  the  then  defunct  Confederacy.  Held, 
he  was  concluded  by  his  settlements. 

The  transactions  in  Coffin  v.  Brarnlett^  42  Miss.  194,  commenced  in 
1859.  The  court  say :  u  Upon  the  settlement  of  the  sixth  annual  account, 
in  the  month  of  March,  1864,  the  guardian  held  his  ward's  money,  to  the 
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amount  of  1758.46,  in  par  funds.  He  has  so  charged  himself  in  that 
account,  anci  he  is  not  allowed  to  gainsay  it." 

This  question  is  then  propounded  by  the  court  in  that  case :  "  Had  the 
guardian  a  right  to  invest  his  ward's  money  in  Confederate  treasury  notes 
or  in  Confederate  bonds  without  the  authority  of  the  probate  court  ?  " 
To  this  question  a  negative  answer  is  given.  In  discussing  this  question, 
however,  the  court  say :  "  If  a  guardian,  acting  in  good  faith  and  with 
a  due  regard  to  the  interest  of  his  ward,  should  receive,  in  the  usual  course 
of  business,  paper  money,  the  circulating  medium  at  the  time,  which 
should  afterwards  depreciate  and  become  worthless  in  his  hands,  he  would 
not  be  chargeable  with  the  loss. 

"  It  is  a  general  rule,  applicable  to  all  persons  standing  in  the  relation 
of  trustee,  whether  they  be  receivers,  guardians,  executors,  or  administra- 
tors, or  trustees  of  any  description,  that  so  long  as  they  keep  themselves 
strictly  within  the  line  of  duty,  and  exercise  reasonable  care  and  dili- 
gence, they  cannot  be  made  responsible  for  any  loss  or  depreciation  in  the 
fund  intrusted  to  them  ;  but  if  they  do  not  strictly  pursue  that  line,  and 
a  loss  ensue,  they  are  liable  to  make  that  loss  good,  although  such  loss  may 
have  been  wholly  unexpected. 

To  what  state  of  case  would  these  rules,  thus  clearly  stated,  apply  ? 
Can  they  apply  to  any  case,  unless,  under  circumstances,  an  administrator 
shall  be  allowed  to  prove  that  the  amount  reported  by  him  in  dollars  and 
cents  is,  in  fact,  due  in  the  depreciated  currency  referred  to  ?  If  this 
question  shall  be  answered  in  the  affirmative,  then,  under  what  circum- 
stances would  such  proof  be  admitted  within  the  rules  quoted  ? 

Chief  Justice  Chase,  in  ThoringUm  v.  Smith,  8  Wall.  1,  uses  the  fol- 
lowing language :  "  It  is  quite  clear  that  a  contract  to  pay  dollars,  made 
between  citizens  of  any  state  of  the  Union,  while  maintaining  its  constitu- 
tional relations  with  the  national  government,  is  a  contract  to  pay  lawful 
money  of  the  United  States,  and  cannot  be  modified  or  explained  by  parol 
evidence.  But  it  is  equally  clear  if  in  any  other  country  coins  or  notes, 
denominated  dollars,  should  be  authorized,  of  different  value  from  the  coins 
or  notes  which  are  current  here  under  that  name,  that,  in  a  suit  upon  a 
contract  to  pay  dollars,  made  in  that  country,  evidence  would  be  admitted 
to  prove  what  kind  of  dollars  were  intended,  and,  if  it  should  turn  out 
that  foreign  dollars  were  meant,  to  prove  their  equivalent  value  in  lawful 
money  of  the  United  States.  Such  evidence  does  not  modify  or  alter  the 
contract.  It  simply  explains  an  ambiguity,  which,  under  the  general  rules 
of  evidence,  may  be  removed  by  parol  evidence." 

And  if  a  contract,  why  may  not  a  foreign  judgment,  sued  upon  here, 
be  explained  in  the  same  way  ?  If  the  judgment  of  France,  where 
accounts  are  kept  in  francs  and  decimes,  or  of  England,  whose  currency 
is  reckoned  in  pounds,  shillings,  and  pence,  were  the  basis  of  suits  here, 
of  necessity,  evidence  would  be  admissible  to  determine  their  equivalent 
values  in  our  currency.  And  if  the  judgments  and  contracts  of  foreign 
countries  may  be  thus  explained,  why  not  the  judgments  and  obligations, 
as  well  as  the  contracts  of  the  late  Confederacy  ?  The  insurgent  States 
while  in  rebellion  were  quite  as  "  foreign  "  to  the  Union  as  any  that  can 
be  named. 

The  facts  in    Williams  v.  Campbell,  46   Miss.  57,  were  materially 


150  THE  AMERICAN  LAW  TIMES  REPORTS.  {April,  1875. 

Vol.  II.]  Rooms  v.  Tullos.  [No.  4. 


different  from  any  of  the  foregoing.  Williams  was  appointed  adminis- 
trator of  the  estate  of  Brooks,  deceased,  in  November,  186&,  and  at  the 
same  term  of  the  probate  court,  the  administrator  was  ordered  to  sell 
the  perishable  property  of  the  decedent  on  a  credit.  The  sale  took  place, 
accordingly,  in  1868,  for  Confederate  money,  which  was  bonded  in  1864. 
No  report  was  made  or  account  filed  until  December,  1865.  Upon  the 
theory  that  the  administrator  had  acted  in  good  faith,  he  was  allowed 
to  account  for  the  Confederate  money  in  its  equivalent  value  at  the  date 
of  its  receipt. 

But  suppose  the  administrator  to  have  made  his  report  of  the  sale, 
which  had  been  confirmed  as  his  annual  account  and  ordered  of  record. 
Indeed  the  law  required  this.  If  he  had  rendered  an  annual  account,  he 
would  have  been  in  the  strict  line  of  his  duty.  In  such  case,  would  he 
have  been  estopped  from  showing  his  transactions  to  have  been  in 
Confederate  money  ?  Would  it  be  holding  the  scales  of  justice  evenly 
balanced  to  declare  in  one  case,  as  really  the  result  of  a  neglect  of  official 
and  statutory  duty,  that  the  party  might  account  for  his  transactions  in 
Confederate  money ;  while,  as  to  the  other,  who  filed  his  annual  account, 
as  in  duty  and  law  he  was  required  to  do,  that  he  should  account  in 
lawful  or  par  funds,  though,  in  fact,  he  had  received  only  the  depreciated 
currency  of  the  war,  yet,  in  good  faith,  in  the  usual  course  of  business, 
and  in  obedience  to  the  orders  of  the  probate  court  ?  The  only  differ- 
ence in  the  two  cases  w&uld  be  this:  that  in  one,  the  administrator 
omitted  to  make  and  file  an  annual  account ;  and  in  the  other,  an  annual 
account  was  made  and  approved.  Suppose  a  citizen  to  have  purchased, 
in  1863-4,  a  pair  of  boots,  for  which  he  gave  his  note  for  $150,  and  a 
horse  for  $2,500,  for  which  he  also  gave  bis  note,  and  that  during  the 
Confederacy  these  notes  were  reduced  to  judgment,  reciting  on  its  face 
that  it  was  for  $2,650.  Suppose,  further,  that  this  judgment,  not  having 
been  satisfied  during  the  war,  it  is  now  sought  to  enforce  it  for  its  face  in 
the  currency  of  the  present  day.  Would  not  gross  injustice  be  done, 
unless  the  true  value  of  that  judgment  could  be  shown  ?  To  admit  parol 
evidence  of  the  value  of  the  boots  and  the  horse,  or  that  the  "  dollars  " 
and  "  cents  "  recited  in  the  judgment  meant  Confederate  money,  would 
not  invalidate  the  judgment ;  it  would  not  be  an  attempt  to  impeach  its 
verity  by  parol ;  it  would  not  be  an  attempt  to  attack  its  binding  force, 
either  as  to  its  lien,  or  its  validity  as  a  judgment ;  but  it  would  be  merely 
the  application  to  judgments,  of  the  rule  applied  to  contracts,  during  the 
existence  of  the  Confederacy,  and  upon  the  principles  enunciated  in 
Thorington  v.  Smithy  supra,  and  other  cases  on  the  subject.  It  is  not 
perceived  why  the  rule  should  apply  to  contracts  and  not  to  judgments 
for  the  same  period.  The  contracts  and  judgments  referred  to  were 
within  a  strange,  alien,  and  essentially  a  foreign  jurisdiction,  in  many 
respects.  An  illegal,  usurped,  revolutionary  jurisdiction,  it  might  have 
been,  and  was ;  nevertheless,  for  many  purposes,  and  with  some  excep- 
tions, its  laws  are  enforced  by  the  rightful  government,  as  are  contracts 
between  its  citizens,  and  the  judgments  and  decrees  of  its  courts.  For 
the  time,  this  illegal,  alien,  usurping  government,  or  jurisdiction,  was 
supreme.  It  created,  promulgated,  and  enforced  a  currency  of  its  own. 
In  the  enforcement  of  the  contracts  of  the  citizens  of  the  Confederacy, 
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the  restored  government  permits  the  lawful  equivalent  of  the  currency 
therein  expressed  to  be  shown  by  parol.  Can  justice  be  done  without 
allowing  the  same  principle  to  apply  to  the  judgments  of  that  jurisdiction  ? 
Pending  the  rebellion,  "  money  "  meant  what  was  made  so  by  legislation, 
enforced  by  the  power  of  the  insurgent  States.  The  authority  and  the 
currency  of  the  United  States  were  excluded  by  force.  In  Thorington  v. 
Smith,  it  was  held  that  under  the  insurgent  government  the  word 
"  dollar "  did  not,  during  the  period  of  its  existence,  have  the  same 
meaning  as  under  the  government  of  the  United  States,  but  that  it  must 
be  taken  to  mean  such  dollar  or  money  as  was  established  as  a  circulating 
medium  by  the  insurgent  government.  In  permitting  this  difference  to 
be  explained  by  parol,  the  rule  in  Bailey  v.  DUworth,  10  S.  &  M.  404, 
is  not  invaded.  It  was  held  in  that  case,  that  an  account  by  an  admin- 
istrator reporting  a  sum  certain  in  dollars  and  cents  due  from  him,  is 
conclusive  that  it  was  due  in  constitutional  currency,  and  that  it  could 
not  be  shown  to  be  due  in  depreciated  bank  notes.  The  decision  was 
unquestionably  sound,  but  not  applicable  to  Confederate  or  foreign 
transactions.  The  reception  of  depreciated  bank  paper  by  agents  and 
all  others  acting  in  a  fiduciary  capacity,  whether  as  agents,  sheriffs,  or 
trustees  of  any  description  in  payment  of  debts,  was  unauthorized.  The 
adjudication  was  by  the  courts  of  the  rightful  and  lawful  government, 
then  supreme,  with  reference  to  transactions  within  that  jurisdiction.  By 
the  law  of  the  land,  dollars  meant  the  lawful,  constitutional  currency  of 
the  United  States.  Under*  the  Confederacy  dollars  had  another  and  a 
different  significance  and  value.  Proof,  in  the  case  cited,  that  the  amount 
reported  by  the  administrator  was  due  in  depreciated  currency,  would 
have  had  the  effect  to  vary  a  written  contract  by  parol ;  to  change  the 
obligations  of  an  agent  or  trustee  ;  and  it  would  not  only  have  changed, 
but  nave  impaired  the  obligation  of  the  contract. 

These  observations  apply  to  the  cases  of  Miller  v.  Johnson,  33  Miss. ; 
Effinger  v.  Richard*,  86  lb. ;  Crump  v.  Q-eroch,  40  lb.  They  were 
decided  correctly  with  reference  to  the  supreme  law,  and  currency  then 
prevailing,  and  to  the  time,  circumstances,  and  jurisdiction  of  the  transac- 
tions. The  remark  is  repeated,  that  under  the  United  States  a  dollar 
has  a  distinct,  legal,  constitutional,  known  value,  but  under  the  Confeder- 
acy it  had  another  and  different  meaning  and  value.  The  propriety  and 
justice  of  permitting  this  difference  to  be  shown  by  parol,  as  well  in  case 
of  judgments,  and  all  legal  obligations  including  judicially  approved  and 
recorded  reports  and  accounts  of  administrators,  is  all  that  is  con- 
tended for. 

In  the  case  of  Handle  v.  McFarlane,  supra,  and  Coffin  v.  Bramlett,  supra, 
the  guardians  had  received  for  their  wards  the  constitutional  currency  of 
the  United  States.  It  was,  therefore,  correctly  held,  that  they  could  not 
be  allowed  to  show  that  their  indebtedness  to  their  wards  was  due  in 
depreciated  currency.  Good  money  had  been  exchanged  for  bad  through 
the  want  of  foresight  and  judgment  of  the  guardians,  and  without 
authority  of  law,  and  their  obligations  could  not  be  discharged  in  that 
way.  So  far  as  applicable  to  the  facts,  to  the  reception  of  par  funds  in  the 
lawful  currency  of  the  rightful  government  during  the  existence  of  the 
latter  and  the  circulation  of  its  money,  the  doctrine  was  correctly  an- 


152  THE  AMERICAN  LAW  TIMES  REPORTS.  [April,  1875. 

Vol.  II.]  #  Roans  v.  Tnixot.  [No.  4. 

nounced,  as  to  the  incompetency  of  parol  evidence  to  explain  or  contradict 
or  vary  the  terms  of  a  written  instrument,  or  the  statement  in  an  adminis- 
trator's account,  by  way  of  showing,  as  in  those  cases,  that  the  sum 
reported  due  from  them,  in  money,  meant  anything  else  than  money 
of  the  United  States.  This  was  right  on  the  facts,  because  applicable 
to  the  money  received,  the  government  existing  when  received,  and  the 
rules  regulating  the  transactions  at  the  time.  The  subsequent  exchange 
by  the  lawful  guardians  of  the  lawful  for  the  unlawful  and  worthless 
money  was  their  fault,  which  they  could  not  be  allowed  to  plead  in 
excuse. 

It  is  axiomatic  that  all  rules  of  law  cease  with  the  reason  of  them,  and 
when  it  is  shown  that  the  currency  is  changed  by  law,  or,  when  a 
contract  or  obligation  has  reference  to  a  currency  other  than  the  currency 
of  the  country  where  or  time  when  such  contract  or  obligation  is  sought 
to  be  enforced,  the  meaning  of  the  term  dollars,  or  other  term  expressing 
the  value  or  currency  of  the  contract  or  obligation,  must  be  interpreted 
by  the  rule  as  changed,  or  by  the  meaning  of  the  term  as  used  at  the 
time  and  place  of  the  contract  or  obligation.  "  It  is  quite  clear,"  says 
Chief  Justice  Chase,  "that  a  contract  to  pay  dollars,  made  between 
citizens  of  any  state  in  the  Union,  while  maintaining  its  constitutional 
relations  with  the  national  government,  is  a  contract  to  pay  lawful  money 
of  the  United  States,  and  cannot  be  modified  or  explained  by  parol 
evidence."  This  is  believed  to  be  the  limit  of  the  doctrine  in  that  direc- 
tion, of  the  cases  of  Handle  v.  McFarlane  and  Coffin  v.  Bramlett. 

The  further  remarks  of  the  learned  jurist  just  cited,  following  the 
paragraph  last  quoted,  with  reference  to  foreign  contracts,  and  the 
evidence  by  which  in  a  suit  on  them  here,  the  equivalent  values  of  currency 
may  be  determined,  are  adopted  as  developing  the  principle  by  which  the 
question  under  consideration  ought  be  solved.  There  are,  on  the  one 
hand,  the  government  of  the  United  States  — her  laws,  her  currency,  her 
courts,  and  her  rules  for  the  construction  of  contracts,  obligations,  and 
transactions  in  her  currency  within  her  jurisdiction.  On  the  other  are 
the  Confederate  States,  illegal  as  they  were,  yet  supreme  and  exclusive 
for  the  time,  their  laws,  currency,  and  courts,  for  all  the  purposes  of  this 
discussion,  foreign  to  the  United  States.  And  this  suggests  the  view  now 
attempted  to  be  presented,  to- wit :  simply  that  the  rules  applied  to  con- 
tracts between  citizens  of  the  insurgent  States  during  the  rebellion  shall 
be  applied  to  the  judgments  and  other  legal  obligations  involving  the 
payment  of  money  between  the  same  citizens,  for  the  same  period,  and 
within  the  same  territory. 

The  final  decree  pretermits  all  reference  to  the  charge  that  the  admin- 
istrators had  not  accounted  for  a  quantity  of  cotton  sold,  and  it  also 
ignores  the  charge  of  mingling  funds. 

In  restating  the  account  of  the  administrators,  the  court  assumed  all 
the  transactions  of  the  administrators  to  have  been  in  the  currency  of 
the  United  States.  The  several  balances  reported  in  their  annual  ac- 
counts were  then  brought  together,  and  the  aggregate,  after  deducting 
commissions,  allowed  the  administrators,  was  decreed  to  be  the  balance 
due  the  estate  from  them.     From  this  decree,  the  administrators  appealed. 


April,  1875.J  THE  AMERICAN  LAW  TIMES  REPORTS.  158 

VoL  II.]  FfclOB  v.  Gotbb.  [No.  4. 

It  is  believed  the  final  decree  should  have  proceeded  upon  the  follow* 
ing  basis :  — 

1,  The  administrators  should  account  for  the  proceeds  of  the  sales  of 
personal  property  in  December,  1861,  and  January,  1862,  in  the  currency 
of  the  United  States.  Those  sales  were  on  a  gold  basis.  They  could 
have  been  on  no  other.  There  was  at  that  date  no  Confederate  currency. 
And  besides,  as  a  general  rule,  calculations  of  Confederate  currency  do 
not  begin  until  May  1,  1862.  Laws  of  1867,  approved  February  19, 
1867,  p.  378. 

2.  The  hiring  of  slaves  in  1862,  1868,  and  1864  were  manifestly  with 
reference  to  Confederate  money. 

S.  It  does  not  appear  in  what  currency  debts  were  paid.  This  should 
be  inquired  into  and  adjusted  accordingly. 

4.  Receipts  after  the  war  were  of  course  in  United  States  currency. 

5.  There  was  some  evidence  of  the  sale  of  cotton  by  the  administra- 
tors, unaccounted  for  by  them.  This  should  be  further  investigated,  and 
a  decree  according  to  the  facts. 

6.  The  record  as  it  is  now  presented  shows  the  administrators  to  have 
loaned  the  funds  of  the  estate  to  their  friends  and  neighbors,  at  a  liberal 
interest,  and  to  have  substantially  mingled  the  funds  of  the  estate  with 
their  individual  funds.     This  should  be  further  investigated,  and  the  - 
administrators  charged  with  the  interest,  if  justified  by  the  facts. 

In  addition  to  the  foregoing  suggestions,  it  ought,  perhaps,  to  be  added 
that  it  was  the  duty  of  the  administrators  to  pay  the  debts  of  the  estate, 
and,  if  in  their  power,  to  use  the  depreciated  money  in  their  hands  for 
that  purpose.  Good  faith  required  an  effort  on  their  part  to  do  this.  If 
they  neglected  or  failed  in  their  duty  in  this  respect,  the  loss  should  fall 
upon  them. 

In  view  of  these  suggestions,  the  decree  is  reversed,  and  cause  remanded 
for  further  proceedings,  in  accordance  with  the  rules  stated  herein. 

Peyton,  C.  J.  dissented. 


COURT  OF  APPEALS  OF  MARYLAND. 

( To  appear  in  40  Maryland.) 

WHEN  PAROL  EVIDENCE  MAT  BE  ADMITTED  TO  SHOW  THE  TRUE  CHAR- 
.  ACTEB  AND  PURPOSE  OF  A  MORTGAGE.  —  MORTGAGE  OF  INDEMNITY.— 
WHAT  CONSTITUTES  A  SUFFICIENT  CARRYING  OF  STOCK  BY  A  BROKER 
FOR  A  CUSTOMER. 

PRICE  v.  GOVER. 

A  mortgage  executed  by  P.  and  wife,  recited  that  P.  stood  justly  indebted  to  L.  &  Co. 
in  the  full  sum  of  S80,000,  upon  his  six  promissory  noteB,  drawn  by  him  to  their  order, 
each  for  $5,000,  dated  the  1st  October,  1857,  and  payable  two  of  them  at  six,  two  at 
nine,  and  two  at  twelve  months,  and  all  bearing  interets  from  date,  and  that  the  mort- 
gage was  executed  to  secure  payment  of  the  said  sum  of  830,000  and  interest,  agreeably 
to  the  tenor  of  the  said  note.  After  the  usual  conveyance  and  defeasance  clauses  and 
assent  to  a  decree  for  a  sale,  there  was  the  following  :  "  Memorandum — Whereas  the 
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parties  hereto  of  the  second  part  as  copartners  aforesaid  are  the  holders  of  eleven 
hundred  and  fifty  shares  of  the  capital  stock  of  the  Baltimore  and  Ohio  Railroad  Com- 
pany, which  they  have  agreed  to  carry  for  and  on  account  of  said  P.  for  the  period  of 
twelve  months  from  the  first  day  of  October,  1857,  at  forty-five  dollars  per  share  ; 
now  it  is  hereby  declared  to  be  the  express  agreement  and  understanding  of  the  parties 
hereto,  and  one  of  the  considerations  for  making  this  mortgage,  that  in  case  of  a  sale 
of  said  railroad  stock  or  any  part  thereof  during  said  period  of  twelve  months  at  an 
advance  over  forty-five  dollars  per  share,  such  advance  is  to  be  credited  to  the  said  P. 
on  account  of  the  debt  secured  by  this  mortgage,  and  likewise  that  all  dividends  received 
by  said  parties  of  the  second  part  on  said  stock  during  the  period  aforesaid  is  to  be 
credited  on  account  of  the  said  debt  hereby  secured. "  This  mortgage  being  assailed 
for  fraud  by  a  bill  in  equity,  filed  by  the  mortgagors  against  the  mortgagees  and  the 
trustee  appointed  to  sell  the  mortgaged  property,  it  was  held : 

1st.  That  parol  evidence  was  admissible  for  the  purpose  of  showing  the  true  character 
of  the  instrument,  for  what  consideration  it  was  given,  and  what  purposes  the  parties 
to  it  intended  it  should  subserve. 

2d.  That  it  was  simply  a  mortgage  of  indemnity — its  sole  purpose  being  to  secure  L. 
&  Co.  against  loss  in  carrying  the  eleven  hundred  and  fifty  shares  of  stock  to  the  ex- 
tent of  their  sales  as  low  as  $45  per  share,  they  taking  upon  themselves  the  risk  of  all 
additional  loss  that  might  be  incurred  by  a  sale  at  a  less  rate. 

Where  a  broker  agrees  to  carry  for  and  on  account  of  a  customer,  for  the  period  of  twelve 
months,  a  certain  number  of  shares  of  railroad  stock,  at  a  specified  price  per  share, 
he  is  not  bound  to  retain  in  his  possession  during  the  pendency  of  the  carrying  contract 
the  identical  stock  which  he  agreed  to  carry;  he  may  sell  the  whole  or  any  part  thereof ; 
all  that  the  law  requires  of  him  is,  that  during  the  pendency  of  the  contract  he 
should  have  on  hand,  in  his  possession,  or  under  his  control,  an  equal  number  of  other 
shares  of  the  same  stock,  ready  for  delivery  when  his  customer  should  pay  what  be 
owed  on  account  thereof,  or  to  be  sold  on  Ids  account  when  he  should  so  direct. 

* 

Appeal  from  the  superior  court  of  Baltimore  city. 

The  case  is  stated  in  the  opinion  of  the  court. 

The  cause  was  argued  before  Bartol,  C.  J.,  Grason,  Miller,  Alvey,  and 
Robinson,  JJ. 

Messrs.  Thomas  W.  Hall,  Jr.A  S.  Teackle  Wallis>for  the  appellants. 

Messrs.  William  A.  Fisher,  Wm.  Henry  Norris,  $  L  Nevett  Steele, 
contra. 

Miller,  J.,  delivered  the  opinion  of  the  court. 

The  appellants,  on  the  6th  of  October,  1857,  executed  to  the  firm  of  Jo- 
siah  Lee  &  Company  a  mortgage  of  certain  real  and  leasehold  property  in 
the  city  of  Baltimore.  This  mortgage  contains  the  assent  of  the  mortga- 
gors to  a  decree  for  a  sale  under  the  Act  of  1833,  ch.  181,  and  its  supple- 
ments, and  upon  petition  of  the  surviving  partners  of  the  firm,  a  decree  to 
that  effect  was  passed  by  the  superior  court  on  the  3d  of  May,  I860. 
The  bill  in  this  case  filed  by  the  appellants  on  the  29th  of  June,  1860, 
charges  that  this  mortgage  is  fraudulent  and  void,  and  prays  that  it  may  be 
vacated,  the  decree  set  aside,  and  for  an  injunction  against  the  sale  of  the 
property  thereunder.  The  injunction  was  granted,  and  after  answers  and 
replication,  testimony  was  taken  at  various  times  between  the  20th  of 
June,  1862,  and  the  8th  of  June,  1873.  The  case  was  then  brought  to 
final  hearing,  and  the  superior  court,  on  the  15th  of  July,  1873,  passed  a 
decree  dissolving  the  injunction  and  dismissing  the  bill,  and  from  that 
decree  this  appeal  is  taken. 

In  view  of  the  large  interest  at  stake  as  well  as  the  very  able  and  ear- 
nest arguments  at  bar  by  counsel  on  both  sides,  we  have  given  to  the  case 
a  full  and  careful  consideration.  Especially  have  we  done  this  in  reference 
to  the  voluminous  testimony  in  the  record,  for  upon  the  conclusions  to  be 


April,  1675.]  THE  AMERICAN  LAW  TIMES  REPORTS.  156 

Vol.  II.]  Fucx  v.  Govs*.  [No.  4. 

drawn  from  that,  rather  than  upon  the  solution  of  any  difficult  questions 
of  law,  our  decision  must  rest.  It  cannot  however  be  expected  of  us  that 
we  should  in  this  opinion  review  in  detail  all  the  mass  of  proof  in  the  case, 
and  comment  upon  each  item  of  testimony  contributing  to  the  formation 
of  our  judgment.  All  that  we  can  do  is  to  state  the  general  features  of 
the  case  as  we  find  them  established  by  the  evidenoe,  and  our  conclusions 
upon  such  controverted  questions  as  are  important,  and  upon  which  the 
reversal  or  affirmance  of  the  decree  appealed  from  raUst  depend. 

At  the  time  of  the  transactions  in  question  the  appellant,  Price,  was  a 
man  advanced  in  years,  uneducated,  being  unable  to  read  or  to  write  more 
than  his  name,  but  of  good  natural  capacity  and  judgment,  perfectly  capa- 
ble of  contracting,  and  well  able  to  protect  himself  in  his  business  opera- 
tions. He  lived  in  the  city  of  Baltimore,  and  owned  there  valuable  prop- 
erty, and  his  credit  was  good.  Lee  &  Company  were  doing  a  large  busi- 
ness as  bankers  and  stock-brokers  in  the  same  city.  In  or  prior  to  May, 
1857,  Price  had  purchased  through  Purvis  &  Co.,  another  firm  of  brokers, 
1,000  shares  of  Baltimore  and  Ohio  Railroad  stock  which  they  were  hold- 
ing for  him,  and  for  which  he  was  indebted  to  them  in  the  large  amount 
of  $67,109.90,  payable  when  the  transfer  books  of  the  company  should  be 
reopened,  namely,  on  the  26th  of  that  month.  It  being  inconvenient  for 
him  to  make  this  payment,  and  Purvis  &  Co.  desiring  it  to  be  paid,  he  en- 
tered into  an  arrangement  with  Lee  &  Company  to  carry  the  stock  for 
him,  that  is  to  say,  that  they  should  pay  Purvis  &  Co.,  the  amount  due  on 
the  stock,  receive  it  from  them,  and  retain  it  for  him  and  on  his  account,  to 
be  delivered  to  him  or  sold,  whenever  by  the  terms  of  their  agreement  a 
delivery  or  sale  could  be  required.  Lee  &  Company  accordingly,  on  the 
26th  of  May,  1857,  paid  to  Purvis  &  Co.  the  whole  $67,109.90,  and  took 
the  stock  into  their  possession.  On  that  day  the  stock  was  selling  for  $52 
per  share,  so  that  they  advanced  $15,109.90  more  than  its  then  market 
value.  In  June  and  August  following  they  purchased  by  his  order  550 
other  shares  of  the  same  stock,  and  agreed  to  carry  150  of  them  in  the 
same  way  as  the  1,000  shares,  thus  bringing  1,150  shares  within  the  terms 
of  the  contract.  The  remaining  400  shares  of  these  subsequent  purchases 
they  sold  by  his  order  and  rendered  him  an  account  of  sales,  which  resulted 
in  losses.  There  is  a  conflict  in  the  testimony  as  to  how  long  this  stock 
was  to  be  carried  under  the  terms  of  the  original  agreement,  whether  so 
long  as  Price  might  choose  to  keep  it  unsold,  or  only  so  long  as  either  party 
should  desire  it.  It  is  not  important  to  determine  this  question,  because 
whatever  may  have  been  the  terms  of  the  original  agreement,  they  were 
superseded  by  the  memorandum  contained  in  the  mortgage  of  the  6th  of 
October,  1857,  by  which  a  new  and  definite  contract  in  writing  respecting 
the  carrying  of  these  shares  was  made,  and  our  duty  is  to  decide  upon  the 
validity  of  that  instrument. 

This  mortgage  recites  that  Price  "  stands  justly  indebted  "  to  the  firm 
"  in  the  full  sum  of  $30,000  "  upon  his  six  promissory  notes  drawn  by  him 
to  their  order,  each  for  $5,000  all  dated  the  1st  of  October,  1857,  and  pay- 
able two  of  them  at  six,  two  at  nine,  and  two  at  twelve  months,  and  all 
bearing  interest  from  date,  and  that  the  mortgage  is  executed  to  secure 
the  payment  of  said  sum  of  $30,000  and  interest  agreeably  to  the  tenor  of 
these  notes.  Then  after  the  usual  conveyance  and  defeasance  clauses  and 
assent  to  a  decree  for  sale  there  is  the  following : 
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"  Memorandum —  Whereas  the  parties  hereto  of  the  second  part  as  co- 
partners aforesaid  are  the  holders  of  eleven  hundred  and  fifty  shares  of 
the  capital  stock  of  the  Baltimore  and  Ohio  Railroad  Company,  which  they 
have  agreed  to  carry  for  and  on  account  of  the  said  William  Price,  for  the 
period  of  twelve  months  from  the  1st  day  of  October,  1857,  at  forty-five 
dollars  per  share ;  now  it  is  hereby  declared  to  be  the  express  agreement 
and  understanding  of  the  parties  hereto,  and  one  of  the  considerations  for 
making  this  mortgage,  that  in  case  of  a  sale  of  said  railroad  stock  or  any 
part  thereof  during  said  period  of  twelve  months  at  an  advance  over  forty- 
five  dollars  per  share,  such  advance  is  to  be  credited  to  the  said  William 
Price  on  account  of  the  debt  secured  by  this  mortgage,  and  likewise  that 
all  dividends  received  by  said  parties  of  the  second  part  on  said  stock 
during  the  period  aforesaid  is  to  be  credited  on  account  of  the  said  debt 
hereby  secured." 

Before  considering  the  direct  question  of  the  validity  of  this  instrument, 
it  is  important  to  dispose  of  a  preliminary  one  as  to  its  character  and  pur- 
pose. It  has  been  strenuously  argued  on  the  part  of  the  appellees  that 
there  was  at  this  time  a  settlement  of  accounts  between  the  parties,  and 
that  the  mortgage  was  given  to  secure  an  ascertained  debt  or  balance  of 
980,000,  then  due  to  Lee  and  Company,  not  only  for  loss  upon  the  1,150 
shares,  but  also  for  losses  which  had  accrued  on  the  purchase  and  sale  of 
other  shares  by  them  on  Price's  account.  But  we  do  not  think  this  posi- 
tion can  be  sustained.  The  answer,  which  was  carefully  prepared  after  an 
examination  of  their  books,  and  sworn  to  by  all  the  defendants,  takes  no 
such  view  of  the  purpose  of  this  mortgage.  On  the  contrary  it  avers,  in 
reference  to  the  purchase  and  sale  of  other  shares,  that  they  were  all  made 
in  June  and  August,  1857,  and  resulted  in  a  loss  of  nearly  $7,000,  for 
which  they  demanded  cash  in  pursuance  of  their  agreement  with  Price, 
under  which  such  purchases  were  made,  but  were  unable  to  obtain  it,  and 
were  finally  compelled  to  accept  his  two  notes,  one  for  $3,387  and  the  other 
for  $3,387.40,  therefor ;  payable  respectively  on  the  27th  and  29th  of  June, 
1858,  both  of  which  still  remain  due  and  unpaid ;  and  in  reference  to  the 
mortgage  the  averment  is,  that  some  time  prior  to  the  6th  of  October, 
1857,  they  demanded  it  "in  order  principally  to  secure  them  against  any 
loss  which  had  arisen  or  might  arise  out  of  their  contract  for  the  carrying 
of  said  1,150  shares  of  stock ; "  that  they  required  of  Price  that  he  should 
pass  to  them  his  notes  for  "  a  sum  of  $30,000  "  and  he  accordingly  did  so, 
and  executed  the  mortgage,  "and  they  agreed  to  carry  1,150  shares  of  stock 
for  his  account  for  a  year  from  the  1st  of  October,  1857,  a  memorandum 
of  which  new  agreement  made  on  the  execution  of  the  mortgage  is  ap- 
pended thereto."  The  proof  also  seems  to  us  opposed  to  this  theory  of  the 
case.  Reese,  one  of  the  partners  of  the  firm,  and  their  witness,  when  asked 
to  state  the  principles  on  which  the  account  was  adjusted  at  the  time  the 
mortgage  was  executed  says,  "  Price  was  to  give  his  notes  for  the  amount 
of  his  indebtedness,  estimating  the  stock  at  the  amount  of  $45  per  share, 
and  we  were  to  carry  the  stock  for  one  year ;  the  notes  represent  the  dif- 
ference between  $45  per  share  and  the  cost  of  the  stock  and  interest  and 
commissions ;  this  made  up  the  sum  of  $30,000 ; "  and  in  reference  to  the 
purchase  of  other  shares  besides  the  1,150  the  same  witness  testifies  that 
such  purchases  were  made  and  that  account  W.  H.  N.  No.  3  shows  cor- 
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recUy  the  prices  and  times  at  which  such  additional  shares  were  purchased 
and  sold ;  that  there  was  a  loss  of  $6,480.90  on  300  shares  of  such  purchases 
which  was  settled  by  the  notes  of  Mr.  Price,  before  the  mortgage  was 
given*,  which  notes  hare  not  been  paid.  By  reference  to  account  W.  H. 
N.  No.  3,  which  is  but  a  copy  in  this  respect  of  account  W.  P.  No.  2,  we 
find  no  entries  of  any  purchases  and  sales  of  stock  besides  the  1,150  shares, 
except  in  June  and  August,  1857,  or  of  any  notes  of  Price  save  the  mort- 
gage notes  and  the  two  for  $3,387  and  $3,887.40  due  as  the  accounts  state 
June  27  and  July  29, 1858 ;  and  these  two  we  infer  to  be  the  same,  re- 
ferred to  in  the  answer  and  in  the  testimony  of  Reese.  We  find  no 
proof  in  the  record  from  which  the  inference  could  be  drawn  that  there 
was  any  purchase  or  sale  of  stocks  after  the  mortgage  except  a  debit  in 
these  accounts  of  $6,480.90  as  of  October  20, 1857,  for  loss  on  300  shares 
bought  and  sold  as  per  statement  rendered ;  and  we  cannot  escape  the  con- 
clusion that  this  loss  was  on  account  of  purchases  and  sales  in  June  and 
August,  1857,  and  that  it  was  settled  by  the  notes  of  Price  referred  to  in 
the  answer  and  in  the  testimony  of  Reese.  These  notes  were  not  due 
when  the  mortgage  was  given,  and  it  makes  no  reference  to  them  as  form- 
ing any  part  of  the  consideration  for  its  execution.  By  no  computation 
we  are  able  to  make  can  the  amount  of  these  notes  be  brought  in  to  fit 
and  make  up  the  sum  of  $30,000  mentioned  in  the  mortgage,  and  we  are 
satisfied  that  for  whatever  loss  resulted  from  stock  transactions  outside  of 
the  1,150  shares,  the  appellees  trusted  to  the  individual  responsibility  of 
Price  and  accepted  his  notes  in  settlement  thereof  before  the  mortgage  was 

S'ven,  and  that  such  loss  formed  no  part  of  its  consideration.  Such  would 
>  our  conclusion  from  the  answer  and  the  testimony  of  Reese  already  re- 
ferred to.  But  in  addition  to  this,  the  same  witness,  on  cross-examination, 
testifies  that  the  transaction  amounted  to  nothing  more  than  giving  the 
notes  and  mortgage  as  margin  upon  the  contract  to  carry  at  $45  per  share, 
except  that  we  took  the  risk  of  the  stock  going  below  $45  per  share.  So 
also  George  P.  Gover,  another  member  of  the  firm,  in  answer  to  the  ques- 
tion, "  Was  there  any  understanding  or  intention  so  far  as  you  know,  on 
the  part  of  your  firm  that  Price's  mortgage  was  given  or  was  to  be  given 
as  for  an  indebtedness  already  ascertained,  or  for  any  other  purpose  than 
as  a  guaranty  or  margin  to  protect  your  firm  against  loss  on  the  carrying 
of  the  stock  ?  "  says,  "  The  only  consideration  was  that  the  mortgage  was 
to  protect  Josiah  Lee  &  Company  against  loss  from  carrying  the  stock." 
There  can,  we  think,  be  no  doubt  that,  in  a  case  like  this,  in  equity,  where 
the  mortgage  is  assailed  for  fraud,  such  evidence  is  admissible  for  the  pur- 
pose of  showing  the  true  character  of  the  instrument,  for  what  considera- 
tion it  was  given,  and  what  purpose  the  parties  to  it  intended  it  should 
subserve.  We  are  therefore  of  opinion,  notwithstanding  the  formality  of 
passing  notes,  and  the  use  in  it  of  the  terms  "  debt  "  and  "  indebtedness," 
the  sole  purpose  of  this  mortgage  was  to  secure  Lee  &  Company  against 
loss  in  carrying  these  1,150  shares  of  stock  to  the  extent  of  their  sale  as 
low  as  $45  per  share,  they  taking  upon  themselves  the  risk  of  all  additional 
loss  that  might  be  incurred  by  a  sale  at  a  less  rate.  Viewed  in  this 
light  it  is  simply  a  mortgage  of  indemnity  and  so  we  pronounce  it.  Our 
judgment  on  this  question  would  be  the  same,  whether  the  original  under- 
standing contemplated  the  giving  of  such  a  mortgage,  or  whether  it  was 
executed  upon  the  subsequent  demand  of  the  mortgagees. 
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This  being  the  purpose  and  character  of  the  mortgage,  we  must  now 
determine  the  question  of  its  validity.  The  onus  of  proof  in  this  respect 
rests  of  course  upon  the  parties  assailing  the  instrument.  They  must 
show  affirmatively  and  clearly  its  invalidity.  The  grounds  upon  which 
they  assail  it  are : — 

1st.  A  total  failure  of  consideration  for  its  execution  by  reason  of.  the 
absolute  failure  in  fact  of  the  appellees  to  carry  the  stock  according  to 
their  agreement. 

2d.  Actual  fraud  and  imposition  practised  by  them  upon  Price  by 
which  he  was  led  to  execute  it. 

1st.  As  to  the  first  ground,  the  bill  charges  in  substance,  that  the 
defendants  did  not,  as  they  pretended,  carry  the  said  1,150  shares  or  any 
part  of  them,  but  on  the  contrary  parted  with  every  share  thereof  for 
their  own  use  and  benefit,  without  the  knowledge  or  consent  of  Price, 
before  the  mortgage  was  executed,  and  pretended  to  be,  while  they  were 
not  in  fact,  the  holders  of  any  such  stock  of  his,  and  therefore  could  not 
carry  it,  or  in  any  wise  discharge  their  obligation  to  him  under  their 
contract,  and  at  no  time  did  they  incur  loss  or  risk  of  loss  on  his  account 
in  regard  thereto,  and  especially  had  not  at  the  time  of  the  execution  of 
the  mortgage  any  of  these  1,150  shares  of  stock  in  their  possession,  and 
had  no  honest  claim  upon  him  in  the  premises,  or  any  ability  to  do  that 
which  alone  would  have  furnished  a  consideration  for  the  mortgage.  By 
this  it  is  assumed,  in  the  first  place,  that  it  was  the  duty  of  Lee  &  Co.  to 
return  the  identical  shares  which  they  received  from  Purvis  &  Co.  and  the 
150  which  they  subsequently  purchased,  and  to  hold  them  ready  to  be 
delivered  or  sold,  whenever  by  the  terms  of  their  contract  a  delivery  or 
sale  could  be  lawfully  demanded  or  made.  But  in  our  judgment  it  is 
quite  clear  the  law  did  not  impose  that  duty  upon  the  brokers.  In  the 
case  of  Worthington  v.  Tormey^  34  Md.  193,  it  was  decided  by  this 
court  that  where  a  broker  is  employed  to  purchase  stock  for  a  customer, 
it  is  not  necessary  that  the  stock  so  purchased  shall,  until  delivery,  be 
kept  separate  and  apart  from  other  like  stock  belonging  to  the  broker,  or 
that  he  should  mark  and  designate  it  as  belonging  to  the  customer  ;  but  if 
either  he  or  his  agents,  through  whom  the  purchase  was  made,  had  such 
stock  in  their  possession,  so  that  it  could  be  delivered  to  the  customer 
upon  his  paying  what  was  owing  for  it,  that  was  all  the  law  required  him 
to  do.  To  the  same  effect  is  the  decision  of  Chancellor  Kent  in  Nourse 
v.  Prime  et  al.  4  Johns.  Ch.  Rep.  490,  and  7  lb.  69,  where  there  was 
a  written  agreement  by  which  the  brokers  acknowledged  that  they  "  held 
430  shares  of  United  States  Bank  stock,  as  collateral  security "  for 
the  customer's  note  payable  at  a  future  time,  and  engaged  on  payment 
of  that  note  "  to  retransfer  the  said  430  shares  to  "  him  or  to  his  order, 
accounting  to  him  for  the  dividends  payable  on  the  same  during  the  run- 
ning of  the  note,  and  in  case  the  note  was  not  paid  at  maturity,  they  to 
be  at  liberty  to  make  an  immediate  sale  "  of  said  shares,'*  accounting 
with  him  for  any  surplus,  and  holding  him  responsible  for  any  deficiency. 
In  that  case  as  in  this,  the  defendants  carried  on  the  business  of  stock- 
brokers, and  the  chancellor  held  that  as  the  plaintiff  dealt  with  them  in 
that  capacity,  he  should  have  caused  the  shares  to  have  been  identified  if 
he  intended  they  should  be  kept  separate  and  distinct  from  the  mass  of 
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stock  in  which  the  brokers  dealt ;  that  the  shares  in  question  were  not  de- 
fined and  designated  so  as  to  be  distinguished  from  other  shares  in  the  same 
bank,  and  if  the  defendants  had  always  in  their  possession  and  names,  and 
under  their  control,  shares  to  that  amount  during  the  whole  time  of  credit 
given  by  the  note,  and  were  ready,  willing,  and  able  at  all  times  to 
account  to  the  plaintiff  for  that  number  of  shares,  and  the  dividends 
arising  thereon,  whenever  he  entitled  himself  to  such  an  account,  it  was 
all  that  he  could  ask,  under  the  contract ;  that  th6  brokers  were  not  bound 
to  separate  430  shares  from  the  common  stock,  and  mark  or  otherwise 
designate  them  as  the  separate  property  of  the  plaintiff,  but  that  it  was 
enough  if  the  brokers  always  had  the  requisite  quantity  of  shares  on 
hand,  "  and  the  law  will  presume  that  the  shares  so  on  hand  from  time  to 
time,  were  the  shares  deposited,  because  the  parties  have  not  reduced  the 
shares  to  any  more  certainty."  To  the  same  effect,  also,  are  the  decis- 
ions of  the  court  of  appeals  of  New  York  in  Horton  v.  Morgan,  19  N.  Y. 
170,  and  Stewart  v.  Drake  et  at.  46  lb.  449. 

It  was  no  part  of  the  contract,  nor  was  it,  in  our  opinion,  contemplated 
by  the  parties  that  the  stock  should  be  transferred  to  Price,  and  certifi- 
cates therefor  issued  to  him,  and  that  he  should  then  by  power  of  attorney 
transfer  and  deliver  them  to  Lee  &  Co.  He  never  required  this  to  be 
done,  but  on  the  contrary  allowed  Purvis  &  Co.  to  transfer  the  1,000 
shares  directly  to  Lee  &  Co.,  and  we  think  it  is  fairly  to  be  inferred  from 
the  nature  of  the  transaction,  as  well  as. from  the  evidence  in  the  record, 
that  this  was  the  intention  and  understanding  of  both  parties  when  the 
contract  was  made.  It  was  therefore,  according  to  the  authorities  we 
have  cited,  no  breach  of  any  legal  duty  or  obligation  resting  upon  the 
appellees,  under  either  the  prior  verbal  agreement  or  that  contained  in  the 
mortgage,  to  sell  the  whole  or  any  part  of  the  shares  originally  received 
and  purchased  on  Price's  account,  provided  they  had,  at  all  times  during 
the  pendency  of  this  carrying  contract,  from  its  inception  in  May,  1857, 
to  its  close  by  the  sales  in  June,  1859,  on  hand,  in  their  possession  or 
under  their  control,  ready  for  delivery  when  Price  should  pay  them  what 
he  owed  them  on  account  thereof,  or  to  be  sold  on  his  account  when  he 
should  so  direct,  an  equal  number  of  other  shares  of  the  same  stock. 
But  it  was  their  duty  so  to  keep  on  hand  unsold  this  number  of  shares. 
Have  they  failed  to  discharge  this  duty  ?  The  bill  charges  they  have, 
the  answer  denies  it.  We  have  carefully  examined  the  testimony  by 
which  alone  this  question  must  be  determined,  and  our  conclusion  from  it 
is,  that  it  fails  to  establish  clearly  a  breach  of  duty  in  this  respect  on  the 
part  of  the  appellees.  It  is  shown  there  was  not  at  all  times  this  amount 
of  stock  standing  in  their  names  on  the  transfer  books  of  the  railroad 
company,  but  we  cannot  infer  from  this  that  they  did  not  own  or  have 
control,  of  that  number  of  shares.  It  is  very  manifest  they  could  be 
the  owners  of  a  much  larger  number  by  holding  certificates  therefor, 
utfder  blank  powers  of  attorney  without  any  transfer  to  themselves 
appearing  on  the  company's  books.  In  response  to  the  demand  in  the 
bill  for  the  respondents  to  show  fully  how  much  of  this  railroad  stock 
they  held  and  owned  on  the  26th  of  May  and  the  6th  of  October,  1857, 
and  at  various  other  designated  dates,  the  answer  sets  forth  a  specific 
number  on  each  of  these  dates  as  being  held  and  owned  by  them.     These 
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amounts  are  in  each  case  more  than  1,400  and  in  some  largely  over  2,000 
shares.  Reese,  in  his  examination  in  chief,  testifies  on  this  subject  to  the 
effect  that  from  the  origin  of  this  transaction  down  to  the  ultimate  sale 
of  the  stock  in  June,  1859,  the  firm  had  on  hand,  that  is  by  hypotheca- 
tion and  control  of,  an  adequate  amount  of  stock  over  and  above  what 
they  were  carrying  for  other  parties,  to  have  delivered  on  call  what 
tbey  were  carrying  for  Price ;  that  it  did  not  always  stand  in  their  names 
on  the  books  of  the  railroad  company,  for  the  reason  that  when  the 
stock  was  hypothecated  it  was  usually  transferred  into  the  name  of  the 
party  who  advanced  upon  it.  On  cross-examination  he  is  more  explicit, 
and  swears  that  during  the  running  of  the  contract  with  Price,  the  firm 
had  always  on  hand  or  under  its  control  sufficient  of  this  stock  to  meet  all 
its  contracts  with  all  its  customers ;  that  by  having  stock  under  their 
control  he  meant  having  command  of  it,  and  being  prepared  to  deliver  it ; 
that  they  held  their  Baltimore  and  Ohio  Railroad  stock  in  such  a  position, 
as  to  be  at  all  times  ready  and  prepared  to  comply  with  all  their  con- 
tracts on  call,  and  were  not  obliged  to  buy  for  that  purpose ;  but  though 
not  obliged  to  buy  they  would  have  been  under  the  necessity  of  disem- 
barrassing their  stock  from  hypothecation,  or  other  liens,  in  order  to  be 
able  to  deliver  it.  From  this  and  other  portions  of  his  testimony  it  is 
clear  that  while  hypothecation  is  admitted,  a  sale  to  the  extent  of  touch- 
ing the  1,150  shares  is  explicitly  denied.  This  witness  was  not  only 
competent  to  testify  at  the  time  he  was  examined,  but  he  had  then  no 
interest  in  the  result  of  the  suit.  He  had  also  the  means  of  knowing 
that  to  which  he  has  thus  positively  sworn.  We  have  carefully  consid- 
ered the  arguments  so  earnestly  pressed  by  the  appellants'  counsel  against 
this  testimony,  but  they  have  not  convinced  us  it  is  our  duty  to  re- 
fuse it  credit.  It  is  insisted  the  firm  all  this  time  was  actually  insolvent 
and  could  not  have  had  the  ability  to  meet  a  demand  for  the  delivery  of 
this  stock  without  fraud,  bad  faith,  or  breach  of  trust,  as  to  their  other 
customers  or  creditors,  and  that  such  insolvency  is  shown  not  only  by  the 
testimony  of  some  of  the  witnesses,  but  by  the  extent  and  character  of 
their  failure  in  October,  1860.  But  in  opposition  to  this  there  stand  the 
undoubted  facts  that  they  purchased  and  paid  for  this  stock  a  very  large 
sum  of  money;  that  they  had  means  and  credit  sufficient  to  continue 
their  business  during  the  whole  time  covered  by  the  transactions  with 
Price,  a  period  of  great  financial  trouble  ;  that  they  did  not  exercise  their 
right  to  sell  immediately  after  the  expiration  of  the  year,  but  allowed 
eight  months  more  of  credit  to  Price ;  and  then  after  giving  him  due 
notice,  actually  produced  the  stock,  sold  it  and  delivered  it  to  the  pur- 
chasers, and  credited  the  account  of  Price  with  the  proceeds ;  and  that 
their  failure  did  not  take  place  until  more  than  sixteen  months  after  such 
sale.  Their  failure  at  that  time,  complete  and  disastrous  as  it  was,  does 
not  justify  the  conclusion  they  had  not  this  stock  on  hand  or  under  their 
control  up  to  the  time  of  its  sale  ;  nor  will  that  or  any  other  evidence  in 
the  testimony  warrant  us  in  pronouncing  positive  testimony  that  they 
did  so  hold  and  have  control  of  the  stock,  fabricated  and  false.  We  are, 
therefore,  of  opinion  there  was  no  sale  of  this  stock  amounting  to  a 
breach  of  duty  on  the  part  of  the  appellees. 

But  it  is  conceded  they  hypothecated  it,  and  the  next  inquiry  is,  was 
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a  breach  of  duty  on  their  part  ?  The  case  does  not  call  for  the  decis- 
ion of  the  broad  question  whether  under  a  contract  to  purchase  and  carry 
stock  on  a  margin  to  be  kept  good  by  the  customer,  the  broker  has  the 
right  to  hypothecate  the  stock  for  the  purpose  of  raising  money  upon  it, 
because  we  are  satisfied  from  the  evidence  that  when  this  arrangement 
was  entered  into,  it  was  understood  between  the  parties  that  the  appellees, 
in  undertaking  to  carry  the  stock,  were  to  be  at  liberty  to  use  it  for  the 
purpose  of  enabling  them  to  do  so.  Price,  in  his  testimony,  admits  that, 
at  the  time  he  entered  into  this  arrangement  with  the  appellees,  Purvis  & 
Co.  were  carrying  for  him  400  other  shares  of  the  same  stock ;  and  in 
reference  to  this  carrying,  he  says,  "  Purvis  took  them  up  and  borrowed 
money  on  them,  and  that  is  the  way  they  were  carried,  that  is  the  way  1 
got  him  to  do  it"  There  is  nothing  to  show  he  could  "reasonably  have 
expected  Lee  &  Co.  to  deal  differently  with  the  1,000  shares  they  agreed 
to  take  up,  but  on  the  contrary,  it  is  very  clear  he  must  have  expected 
they  would  deal  with  them  in  the  same  way;  for  he  says  that  when  the 
arrangement  respecting  the  1,000  shares  was  proposed,  Gover,  the  partner 
to  whom  it  was  made,  said  to  him,  we  can  carry  them  for  you,  and  that 
he  knew  where  he  could  lay  his  hands  on  960,000 ;  that  when  he  reported 
to  Purvis  that  Lee  &  Co.  had  agreed  to  carry  the  1,000  shares,  Purvis 
said,  "  They  are  not  able,  they  are  from  hand  to  mouth,  for  they  are 
borrowing  every  day; "  that  he  then  told  him  that  Gover  had  said  he  knew 
where  he  could  put  his  hands  on  $60,000,  and  Purvis  thfcn  replied,  "  By  the 
help  of  outsiders  they  may  be  enabled  to  carry  it.9'  Again,  he  testifies  that 
he  told  them,  before  they  took  the  stock,  that  he  had  no  money,  it  was  all 
in  their  hands ;  that  they  knew  he  had  no  money  from  the  start ;  that 
they  knew  he  was  carrying  the  400  shares,  and  knew  all  about  it  as 
well  as  he  did.  He  was,  therefore,  according  to  his  own  testimony* 
informed  beforehand  they  would  be  obliged  to  borrow  money  to  carry 
the  stock,  and  according  to  the  testimony  of  Reese,  he  was  informed  by 
the  latter  in  frequent  interviews  and  conversations,  that  they  had  bor- 
rowed money  on  the  stock  by  hypothecating  it,  and  that  was  the  manner 
in  which  it  was  carried,  and  to  this  no  protest  or  objection  on  his  part  was 
made.  We  cannot  escape  the  conclusion  that  it  was  part  of  the  original 
agreement  and  understanding  that  the  brokers  should  in  this  case  have  the 
power  of  hypothecation.  There  was,  therefore,  no  violation  of  their  duty 
m  this  case,  even  if  that  power  would  not,  without  an  agreement  to  that 
effect,  express  or  implied,  remain  with  the  broker,  under  a  contract  to 
carry  stock  on  a  margin,  a  point  upon  which  we  wish  to  be  understood  as 
expressing  no  opinion. 

2d.  We  find  no  proof  upon  which  the  charge  that  actual  fraud  and 
imposition  were  practised  by  the  appellees  upon  Price,  by  which  he  was 
led  to  execute  the  mortgage,  can  be  sustained.  There  was  no  attempt  to 
take  advantage  of  his  inability  to  read.  The  mortgage  was  prepared  by 
his  own  directions,  and  by  his  own  conveyancer,  in  whom  he  had  confi- 
dence, and  whom  he  trusted  to  prepare  all  his  deeds,  and  it  was  carefully 
read  over  to  him  before  he  executed  it.  There  is  nothing  in  it  to  which 
he  did  not  give  his  full  assent.  He  understood  what  a  stock  operation  of 
this  kind  meant.  When  he  engaged  in  it  he  hoped  to  make  money,  but 
he  knew  he  ran  the  hazard  of  loss.    He  acted  intelligently,  with  his  eyes 
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open,  and  we  cannot  discover  that  he  has  been  in  anywise  cheated, 
defrauded,  or  deceived.  In  this  connection  our  attention  has  been  particu- 
larly called  to  the  testimony  of  Price,  that  at  one  time  he  gave  an  order 
to  sell  the-  stock  which  they  failed  to  execute.  His  testimony  is :  "I 
think  about  August,  1857,  I  gave  Josiah  Lee  &  Co.  a  written  order  to 
sell  that  stock  at  $65  per  share,  but  not  less ;  they  did  not  do  it,  and  I 
think  I  called  the  order  in  and  they  tore  it  up,  to  the  best  of  my  knowl- 
edge." But  it  does  not  appear  at  what  time  in  August  this  order  was 
given,  or  that  it  would  have  been  possible  to  obey  it  before  it  was  with- 
drawn by  a  sale  at  $65  per  share.  At  this  period  the  value  of  the  stock 
was  very  fluctuating.  The  record  showB  that  on  the  5th  of  August,  1857, 
the  appellees  purchased  for  Price  150  shares,  at  $52  per  share,  and  that 
the  highest  point  it  reached  between  the  25th  of  June  and  the  6th  of 
October,  1857,  was  $67£  per  share.  This  is  all  we  learn  from  the  record 
on  this  subject,  and  it  is  impossible  for  us  to  infer  fraud  on  the  part  of 
the  appellees  in  not  executing  the  order  referred  to. 

These  are  all  the  questions  in  the  case  we  deem  important  to  be 
decided.  Having  thus  considered  and  disposed  of  them,  the  result  is  that 
the  decree  appealed  from  must  be  affirmed.  Decree  affirmed. 


COURT  OP  THE  UNITED  STATES. 

[December,  1874.] 

common  carrier. — right  of  express  company  to  limit  dura- 
tion of  liability  for  loss  of  package. 

SOUTHERN  EXPRESS  CO.  v.  CALDWELL. 

An  agreement,  that  in  case  a  common  carrier  shall  fail  to  deliver  goods  intrusted  to  it 
to  tne  consignee,  a  claim  for  the  goods  shall  be  made  within  a  specified  time,  is  liable 
to  no  sufficient  objection,  provided  the  period  is  a  reasonable  one. 

In  the  case  of  an  express  company  ninety  days  is  a  proper  limitation. 

The  opinion  of  the  court  was  delivered  by 

Mr.  Justice  Strong.  The  defendants  in  the  court  below,  having  been 
sued  as  common  carriers  for  their  failure  to  deliver  at  New  Orleans  a 
package  received  by  them  on  the  28d  day  of  April,  1862,  at  Jackson, 
Tennessee,  pleaded  that  when  the  package  was  received  "  it  was  agreed 
between  them  and  the  plaintiff,  and  made  one  of  the  express  conditions 
upon  which  the  package  was  received,  that  they  should  not  be  held  liable 
for  any  loss  of,  or  damage  to,  the  package  whatever,  unless  claim  should 
be  made  therefor  within  ninety  days  from  its  delivery  to  them."  The 
plea  further  averred  that  no  claim  was  made  upon  the  defendants,  or  upon 
any  of  their  agents,  until  the  year  1868,  more  than  ninety  days  after 
the  delivery  of  the  package  to  them,  and  not  until  the  present  suit 
was  brought.  To  the  plea  thus  made  the  plaintiff  demurred  generally, 
and  the  circuit  court  sustained  the  demurrer,  giving  judgment  thereon 
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against  the  defendants.    Whether  this  judgment  was  correct  is  the  only 
question  presented  by  the  record  which  we  can  consider. 

Notwithstanding  the  great  rigor  with  which  courts  of  law  have  always 
enforced  the  obligations  assumed  by  common  carriers,  and  notwithstand- 
ing the  reluctance  with  which  modifications  of  that  responsibility,  imposed 
upon  them  by  public  policy,  have  been  allowed,  it  is  undoubtedly  true 
that  special  contracts  with  their  employers  limiting  their  liability*  are 
recognized  as  valid,  if  in  the  judgment  of  the  courts  they  are  just  and 
reasonable, —  if  they  are  not  in  conflict  with  sound  legal  policy.  The 
contract  of  a  common  carrier  ordinarily  is  an  assumption  by  him  of  the 
exact  duty  which  the  law  affixes  to  the  relation  into  which  he  enters  when 
he  undertakes  to  carry.  That  relation  the  law  regards  as  substantially 
one  of  insurance  against  all  loss  or  damage  except  such  as  results  from 
what  is  denominated  the  act  of  God  or  of  the  public  enemy.  But  the 
severe  operation  of  such  a  rule  in  some  cases  has  led  to  a  relaxation  of 
its  stringency,  when  the  consignor  and  the  carrier  agree  to  such  a  relaxar 
tion.  All  the  modern  authorities  concur  in  holding  that,  to  a  certain 
extent,  the  extreme  liability  exacted  by  the  common  law  originally  may 
be  limited  by  express  contract.  The  difficulty  is  in  determining  to  what 
extent,  and  here  the  authorities  differ.  Certainly  it  ought  not  to  be 
admitted  that  a  common  carrier  can  be  relieved  from  the  full  measure  of 
that  responsibility  which  ordinarily  attends  his  occupation  without  a 
clear  and  express  stipulation  to  that  effect  obtained  by  him  from  his 
employer.  And  even  when  such  a  stipulation  has  been  obtained  the 
court  must  be  able  to  see  that  it  is  not  unreasonable.  Common  carriers 
do  not  deal  with  their  employers  on  equal  terms.  There  is,  in  a  very 
important  sense,  a  necessity  for  their  employment.  In  many  cases  they 
are  corporations  chartered  for  the  promotion  of  the  public  convenience. 
They  have  possession  of  the  railroads,  canals,  and  means  of  transporta- 
tion on  the  rivers.  They  can  and  they  do  carry  at  much  cheaper  rates  than 
those  which  private  carriers  must  of  necessity  demand.  They  have  on 
all  important  routes  supplanted  private  carriers.  In  fact  they  are  with- 
out competition,  except  as  between  themselves,  and  that  they  are  thus  is 
in  most  cases  a  consequence  of  advantages  obtained  from  the  public.  It 
is,  therefore,  just  that  they  are  not  allowed  to  take  advantage  of  their 
powers,  and  of  the  necessities  of  the  public,  to  exact  exemptions  from  that 
measure  of  duty  which  public  policy  demands.  But  that  which  was 
public  policy  a  hundred  years  ago  has  undergone  changes  in  the  progress 
of  material  and  social  civilization.  There  is  less  danger  than  there  was 
of  collusion  with  highwaymen.  Intelligence  is  more  rapidly  diffused. 
It  is  more  easy  to  trace  a  consignment  than  it  was.  It  is  more  difficult  to 
conceal  a  fraud.  And,  what  is  of  equal  importance,  the  business  of  com- 
mon carriers  has  been  immensely  increased  and  subdivided.  The  carrier 
who  receives  goods  is  very  often  not  the  one  who  is  expected  to  deliver 
them  to  the  ultimate  consignees.  He  is  but  one  link  of  a  chain.  Thus 
his  hazard  is  greatly  increased.  His  employers  demand  that  he  shall  he 
held  responsible,  not  merely  for  his  own  acts  and  omissions,  and  those  of 
his  agents,  but  for  those  of  other  carriers  whom  he  necessarily  employs 
Jfor  completing  the  transit  of  the  goods.  Hence,  as  we  have  said,  it  is  now 
the  settled  law  that  the  responsibility  of  a  common  carrier  may  be  limited 
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by  an  express  agreement  made  with  his  employer  at  the  time  of  his 
accepting  goods  for  transportation,  provided  the  limitation  be  such  as  the 
law  can  recognize  as  reasonable  and  not  inconsistent  with  sound  public 
policy.  This  subject  has  been  so  fully  considered  of  late  in  this  court 
that  it  is  needless  to  review  the  authorities  at  large.  In  York  Company 
v.  The  Central  Railroad  Company.  3  Wall.  107,  it  is  ruled  that  the  com- 
mon law  liability  of  a  common  carrier  may  be  limited  and  qualified  by 
special  contract  with  the  owner,  provided  such  special  contract  do 
not  attempt  to  cover  losses  by  negligence  or  misconduct.  And  in  a  still 
later  case,  Railroad  Company  v.  Lockwood,  17  Wall.  357 ;  1  Am.  L.  T. 
R.  N.  S.  21,  where  the  decisions  are  extensively  reviewed,  the  same  doc- 
trine is  asserted.'  The  latter  case,  it  is  true,  involved  mainly  an  inquiry 
into  the  reasonableness  of  an  exception  stipulated  for,  but  it  unequivocally 
accepted  the  rule  asserted  in  the  first-mentioned  case.  The  question, 
then,  which  is  presented  to  us  by  this  record  is,  whether  the  stipulation 
asserted  in  the  defendant's  plea  is  a  reasonable  one,  not  inconsistent  with 
sound  public  policy. 

It  may  be  remarked,  in  the  next  place,  that  the  stipulation  is  not  a 
conventional  limitation  of  the  right  of  the  carrier's  employer  to  sue.  He 
is  left  at  liberty  to  sue  at  any  time  within  the  period  fixed  by  the  stat- 
ute of  limitations.  He  is  only  required  to  make  his  claim  within  ninety 
days,  in  season  to  enable  the  carrier  to  ascertain  what  the  facts  are,  and 
having  made  his  claim,  he  may  delay  his  suit. 

It  may  also  be  remarked  that  the  contract  is  not  a  stipulation  for 
exempt^  from  responaibilitjr  for  the  defendant'  nedigenoef  or  for  that 
of  their  servants.  It  is  freely  conceded  that  had  it  been  such,  it  would 
have  been  against  the  policy  of  the  law,  and  inoperative.  Such  was 
our  opinion  in  Railroad  Company  v.  Lockwood,  vupra.  A  common  car- 
rier is  always  responsible  for  his  negligence,  no  matter  what  his  stipu- 
lations may  be.  But  an  agreement  that  in  case  of  failure  by  the  carrier 
to  deliver  the  goods,  a  claim  shall  be  made  by  the  bailor,  or  by  the  con- 
signee, within  a  specified  period,  if  that-  period  be  a  reasonable  one,  is 
altogether  of  a  different  character.  It  contravenes  no  public  policy.  It 
excuses  no  negligence.  It  is  perfectly  consistent  with  holding  the  carrier 
to  the  fullest  measure  of  good  faith,  of  diligence,  and  of  capacity  which 
the  strictest  rules  of  the  common  law  ever  required.  And  it  is  intrinsi- 
cally just,  as  applied  to  the  present  case.  The  defendants  are  an  express 
company.  We  cannot  close  our  eyes  to  the  nature  of  their  business. 
They  carry  small  parcels,  easily  lost  or  mislaid,  and  not  easily  traced. 
They  carry  them  in  great  numbers.  Express  companies  are  modern 
conveniences,  and  notoriously  they  are  very  largely  employed.  They 
may  carry,  they  often  do  carry  hundreds,  even  thousands  of  packages, 
daily.  If  one  be  lost,  or  alleged  to  be  lost,  the  difficulty  of  tracing  it  is 
increased  by  the  fact  that  so  many  are  carried,  and  it  becomes  greater 
the  longer  the  search  is  delayed.  If  a  bailor  may  delay  giving  notice  to 
them  of  a  loss,  or  making  a  claim  indefinitely,  they  may  not  be  able  to 
trace  the  parcels  bailed,  and  to  recover  them,  if  accidentally  missent,  or 
if  they  have  in  fact  been  properly  delivered.  With  the  bailor  the  bail- 
ment is  a  single  transaction,  of  which  he  has  full  knowledge ;  with  the 
bailee,  it  is  one  of  a  multitude.     There  is  no  hardship  in  requiring  the 
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bailor  to  give  notice  of  the  loss,  if  any,  or  make  a  claim  for  compensation 
within  a  reasonably  time  after  he  has  delivered  the  parcel  to  the  carrier. 
There  is  great  hardship  in  requiring  the  carrier  to  account  for  the  parcel 
long  after  that  time,  when  he  has  had  no  notice  of  any  failure  of  duty  on 
his  part,  and  when  the  lapse  of  time  has  made  it  difficult,  if  not  impossi- 
ble, to  ascertain  the  actual  facts.  For  these  reasons  such  limitations  have 
been  valid  in  similar  contracts,  even  when  they  seem  to  be  less  reasonable 
than  in  the  contracts  of  common  carriers. 

Policies  of  fire  insuifence,  it  is  well  known,  usually  contain  stipulations 
that  the  insured  shall  give  notice  of  a  loss,  and  furnish  proofs  thereof 
within  a  brief  period  after  the  fire,  and  it  is  undoubted  that  if  suck 
notice  and  proofs  have  not  been  given  in  the  time  designated  or  havQ  not 
been  waived,  the  insurers  are  not  liable.  Such  conditions  have  always 
been  considered  reasonable,  because  they  give  the  insurers  an  opportunity 
of  inquiring  into  the  circumstances  and  the  amount  of  the  loss,  at  a  time 
when  inquiry  may  be  of  service.  And  still  more,  conditions  in  policies 
of  fire  insurance  that  no  action  shall  be  brought  for  the  recovery  of  a  loss 
unless  it  shall  be  commenced  within  a  specified  time,  less  than  the  statu- 
tory period  of  limitations,  are  enforced,  as  not  against  any  legal  policy. 
See  Riddlesbarger  v.  Hartford  In*.  Co.  7  Wail.  386,  and  the  numerous 
cases  therein  cited. 

Telegraph  companies,  though  not  common  carriers,  are  engaged  in  a 
business  that  is  in  its  nature  almost,  if  not  quite,  as  important  to  the 
public  as  is  that  of  carriers.  like  common  carriers  they  cannot  contract 
with  their  employers  for  exemption  from  liability  for  the  consequences 
of  their  own  negligence.  But  they  may  by  such  contracts,  or  by  their 
rules  and  regulations,  brought  to  the  knowledge  of  their  employers,  limit 
the  measure  of  their  responsibility  to  a  reasonable  extent.  W hether  their 
rules  are  reasonable  or  unreasonable  must  be  determined  with  reference  to 
public  policy,  precisely  as  in  the  case  of  a  carrier.  And  in  a  case  where 
one  of  the  conditions  of  a  telegraph  company,  printed  in  their  blank  forms, 
was  that  the  company  would  not  be  liable  for  damages  in  any  case  where 
the  claim  was  not  presented  in  writing  within  sixty  days  after  sending 
the  message,  it  was  ruled  that  the  condition  was  binding  on  an  employer 
of  the  company  who  sent  his  message  on  the  printed  form.  Wolf  v.  Th* 
Western  Union  Telegraph  Co.  62  renn.  St.  83.  The  condition  printed 
in  the  form  was  considered  a  reasonable  one,  and  it  was  held  that  the 
employer  must  make  claim  according  to  the  condition,  before  he  could 
maintain  an  action.  Exactly  the  same  doctrine  was  asserted  in  Young  v. 
The  Western  Union  Telegraph  Co.  34  N.  Y.  Sup.  390. 

In  Lewis  v.  The  Q-reat  Western  Railway  Co.  5  Hurl.  &  Norm. 
Exchequer,  867,  which  was  an  action  against  the  company  as  common 
carriers,  the  court  sustained  as  reasonable  stipulations  in  a  bill  of  lading, 
that  "  no  claim  for  deficiency,  damage,  or  detention  would  be  allowed, 
unless  made  within  three  days  after  the  delivery  of  the  goods,  nor  for 
loss,  unless  made  within  seven  days  from  the  time  they  should  have  been 
delivered."  Under  the  last  clause  of  this  condition  the  onus  was  imposed 
upon  the  shipper  of  ascertaining  whether  goods  had  been  delivered  at 
the  time  they  should  have  been,  and  in  case  they  had  not,  of  mak- 
ing his  claim  within  seven  days  thereafter.    In  the  case  we  have  now 
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in  hand  the  agreement  allowed  ninety  days  from  the  delivery  of  the  parcel 
to  the  company,  within  which  the  claim  might  be  made,  and  no  claim 
was  made  until  four  years  thereafter.  Possibly  such  a  condition  might 
be  regarded  as  unreasonable,  if  an  insufficient  time  were  allowed  for  the 
shipper  to  learn  whether  the  carrier's  contract  had  been  performed. 
But  that  cannot  be  claimed  here.  The  parcel  was  received  at  Jackson, 
Tennessee,  for  delivery  at  New  Orleans.  The  transit  required  only  about 
one  day.  We  think,  therefore,  the  limitation  of  the  defendant's  com- 
mon law  liability  to  which  the  parties  agreed,  as  averred  in  the  plea, 
was  a  reasonable  one,  and  that  the  plea  set  up  a  sufficient  defence  to  the 
action. 

W£e  have  been  referred  to  one  case  which  seems  to  intimate,  and 
perhaps  should  be  regarded  as  deciding  that  a  stipulation  somewhat  like 
that  pleaded  here  is  insufficient  to  protect  the  carrier.  It  is  the  Southern 
Express  Company  v.  Caperton,  44  Ala.  101.  There  the  receipts  for  the 
goods  contained  a  provision  that  there  should  be  no  liability  for  any  loss 
unless  the  claim  therefor  should  be  made  in  writing,  at  the  office  of  the 
company  at  Stevenson,  within  thirty  days  from  the  date  of  the  receipt,  in 
a  statement  to  which  the  receipt  should  be  annexed.  The  receipt  was 
signed  by  the  agent  of  the  company  alone.  It  will  be  observed  that  it 
was  a  much  more  onerous  requirement  of  the  shipper  than  that  made  in 
the  present  case,  and  more  than  was  necessary  to  give  notice  of  the  loss 
to  the  carrier.  The  court,  after  remarking  that  a  carrier  cannot  avoid 
his  responsibility  by  any  mere  general  notice,  nor  contract  for  exemption 
from  liability  for  his  negligence  or  that  of  his  servants,  added  that  he 
could  not  be  allowed  to  make  a  statute  of  limitations  so  short  as  to  be 
capable  of  becoming  a  means  of  fraud ;  that  it  was  the  duty  of  the 
"  defendant  to  deliver  the  package  to  the  consignee,  and  that  it  was  more 
than  unreasonable  to  allow  it  to  appropriate  the  property  of  another  by  a 
failure  to  perform  a  duty,  and  that  too  under  the  protection  of  a  writing 
signed  only  by  its  agent,  the  assent  to  which  by  the  other  party  was  only 
proven  by  his  acceptance  of  the  paper."  This  case  is  a  very  unsatisfac- 
tory one.  It  appears  to  have  regarded  the  stipulation  as  a  statute  of 
limitations,  which  it  clearly  was  not,  and  it  leaves  us  in  doubt  whether 
the  decision  was  not  rested  on  the  ground  that  there  was  no  sufficient 
evidence  of  a  contract.  The  case  cited  from  36  Ga.  532,  has  no  relation 
to  the  question  before  us.  It  has  reference  to  the  inquiry,  what  is  suffi- 
cient proof  of  an  agreement  between  the  shipper  and  the  carrier,  —  an 
inquiry  that  does  not  arise  in  the  present  case,  for  the  demurrer  admits 
an  express  agreement. 

Our  conclusion,  then,  founded  upon  the  analogous  decisions  of  courts, 
as  well  as  upon  sound  reason,  is  that  the  express  agreement  between  the 
parties  averred  in  the  plea  was  a  reasonable  one,  and  hence  that  it  was 
not  against  the  policy  of  the  law.  It  purported  to  relieve  the  defendants 
from  no  part  of  the  obligations  of  a  common  carrier.  They  were  bound 
to  the  same  diligence,  fidelity  and  care  as  they  would  have  been  required 
to  exercise  if  no  such  agreement  had  been  made.  All  that  the  stipulation 
required  was  that  the  shipper,  in  case  the  package  was  lost  or  damaged, 
should  assert  his  claim  in  season  to  enable  the  defendants  to  ascertain  the 
facts ;  in  other  words,  that  he  should  assert  it  within  ninety  days.     It 
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follows  that  the  circuit  court  erred  in  sustaining  the  plaintiff's  demurrer 
to  the  plea. 

The  second  assignment  of  error  we  need  not  consider.  If  it  is  one 
that  can  properly  be  made,  which  is  at  least  doubtful,  it  is  unimportant 
in  view  or  our  judgment  upon  the  first. 

The  judgment  of  the  circuit?  court  is  reversed,  and  the  cause  is  re- 
manded for  further  proceedings  in  conformity  with  this  opinion. 


SUPREME    COURT    OF   THE   UNITED    STATES. 

[October,  1874.] 

CONSTITUTIONAIj  LAW. — OBLIGATION  OF  CONTRACTS. — CONDEMNATION 

OF  PRIVATE  PROPERTY  FOR  PUBLIC  USE. 

GARRISON  v.  THE  MAYOR  OF  NEW  YORK. 

■ 

1.  An  act  of  the  Legislature  of  the  State  of  New  York,  passed  in  1871,  in  relation  to 
the  widening  and  straightening  of  Broadway,  in  the  city  of  New  York,  authorizing 
the  supreme  court  of  the  state  to  vacate  an  order  made  in  1870,  confirming  the  report 
of  commissioners  of  estimate  and  assessment  respecting  the  property  taken,  from  which 
order  no  appeal  was  allowable,  if  error,  mistake,  irregularity,  or  illegal  acts  appeared 
in  the  proceedings  of  the  commissioners,  or  the  assessments  for  benefit  or  the  awards 
for  damage,  or  either  of  them,  had  been  unfair  and  unjust,  or  inequitable  or  oppressive 
as  respects  the  city  or  any  person  affected  thereby,  and  to  refer  the  matter  back  to 
new  commissioners  to  amend  or  correct  the  report,  or  to  make  a  new  assessment,  is 
not  unconstitutional  as  impairing  the  obligation  of  contracts,  or  depriving  a  person  of 
a  vested  right  without  due  process  of  law. 

2.  In  the  proceeding  to  condemn  property  for  public  use  there  is  nothing  in  the  nature 
of  a  contract  between  the  owner  and  the  state,  or  the  corporation  which  the  state  in 
virtue  of  her  right  of  eminent  domain  authorizes  to  take  the  property;  all  that  the 
Constitution  of  the  state  or  of  the  United  States  or  justice  requires  in  such  cases  be- 
ing that  a  just  compensation  shall  be  made  to  the  owner ;  his  property  can  then  be 
taken  without  his  assent. 

8.  The  proceeding  to  ascertain  the  compensation  to  be  made  to  the  owner  of  property 
taken  for  public  use  is  in  the  nature  of  an  inquest  on  the  part  of  the  state  and  is  under 
her  control ;  and  to  secure  a  just  estimate  of  the  compensation  to  be  made,  she  can 
vacate  or  authorize  the  vacation  of  any  inquest  taken  by  her  direction  where  the  pro- 
ceeding has  been  irregularly  or  fraudulently  conducted,  or  in  which  error  has  inter- 
vened, and  order  a  new  inquest,  provided  such  methods  of  procedure  be  observed  as 
will  secure  a  fair  hearing  from  the  parties  interested  in  the  property.  Until  the  prop- 
erty is  actually  taken  and  the  compensation  is  made  or  provided,  the  power  of  the 
state  over  the  matter  is  not  ended. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

In  May,  1869,  the  Legislature  of  the  State  of  New  York  passed  an  act 
entitled  "  An  act  to  alter  the  map  or  plan  of  the  city  of  New  York  and 
to  carry  the  alterations  into  effect."  Providing  for  the  widening  and 
straightening  of  Broadway,  in  the  city  of  New  York,  between  84th  and 
59th  streets.  It  required  die  commissioners  of  the  Central  Park  of  the 
city,  within  four  months  after  its  passage,  to  lay  out  and  establish  the 
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lines  of  the  street,  so  as  to  widen  and  straighten  it,  and  to  cause  certificates 
and  maps  of  the  location  of  the  new  lines  to  be  filed  in  certain  public  offices 
of  the  city,  and  declared  that  such  certificates  and  maps  should  be  final  and 
conclusive  as  to  the  extent  and  boundaries  of  the  proposed  improvement ; 
and  that  the  part  of  Broadway  thus  laid  out  and  established  should  be  one 
of  the  public  streets  of  the  city,  in  like  manner  and  with  the  same  effect 
a*  if  it  had  been  bo  laid  out  on  the  plan  of  the  city  under  an  act  paaaed  in 
1807,  entitled  "  An  act  relative  to  improvements  touching  the  laying  out 
of  streets  and  roads  in  the  city  of  New  York,  and  for  other  purposes.  It 
also  provided  that  any  part  of  the  street  not  embraced  within  the  new 
lines  should  be  closed,  and  that  the  acts  of  the  legislature  in  force  relat- 
ing to  the  opening,  widening,  and  improving  of  streets  in  the  city  should 
apply  to  that  part  of  Broadway  thus  laid  out,  and  to  proceedings  under 
the  act  so  far  as  they  were  applicable. 

And  the  act  required  the  corporation  council,  when  the  commissioners 
had  filed  their  maps  and  certificates,  to  take  the  proper  steps  on  behalf  of 
the  city  to  acquire  title  to  the  lands  needed,  and  for  that  purpose  to  apply 
to  the  supreme  court,  at  any  special  term  thereof,  for  the  appointment  of 
commissioners  of  estimate  and  assessment,  who  were  authorized  to  assess 
upon  the  city  such  part  of  the  expenses  of  the  improvement  as  in  their 
opinion  would  be  just  and  equitable,  not  exceeding  one  third  of  the  whole, 
and  to  designate  in  their  report,  which  was  to  be  made  within  eight  months 
after  their  appointment,  the  time  for  the  opening  of  the  street. 

The  commissioners  thus  appointed  were  required  to  make  a  just  and 
equitable  estimate  and  assessment  of  the  loss  and  damage,  if  any,  over  and 
above  the  benefit  and  advantage,  or  of  the  benefit  and  advantage,  if  any, 
over  and  above  the  loss  and  damage,  as  the  case  might  be,  to  the  respec- 
tive owners,  lessees,  occupants,  or  owners,  and  persons  entitled  to  or  inter- 
ested in  the  lands  and  premises  required,  or  affected  by  the  proceedings, 
the  assessment  for  benefit  and  advantage  to  be  confined  within  certain 
designated  limits. 

The  act*  further  provided  that  all  awards  to  the  city  should  be  placed 
by  the  chamberlain  (the  treasurer  of  the  city)  to  the  credit  of  the  sinking 
fund,  and  that  all  other  awards  should  be  paid  by  him  to  the  parties  en- 
titled thereto. 

Under  this  act  the  measures  authorized  were  taken,  and  three  commis- 
sioners  of  estimate  and  assessment  were  anpointed  by  the  supreme  courts 
who  made  a  report  of  their  proceedings,  wVich  was  confirmed  by  order  of 
the  court  on  the  28th  of  December,  1870. 

The  report  included,  among  numerous  other  awards,  an  award  of  $40,000 
to  the  plaintiff,  as  his  damages  for  taking  a  portion  of  a  leasehold  estate 
held  by  him  on  Broadway,  and  it  fixed  the  time  for  the  actual  opening  of 
the  new  street  at  the  81st  of  December,  1870. 

On  the  27th  of  February,  1871,  nearly  two  months  after  the  confirma- 
tion of  the  report,  the  legislature  passed  an  act  authorizing  an  appeal 
from  the  order  of  confirmation  on  behalf  of  the  city  to  be  taken  at  any 
time  within  four  months  from  the  date  of  its  entry.  The  act  also  pro- 
vided that  within  this  period,  notwithstanding  the  pendency  of  the  ap- 
peal, a  motion  might  be  made  on  behalf  of  the  city  to  any  justice  of  the 
supreme  court,  at  a  special  term  or  ehaxpbers,  to  vacate  the  order  ;  and 
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made  it  the  duty  of  the  court  or  justice  to  bear  the  same*  and  declared 
that  if  it  should  appear  that  there  was  any  error,  mistake,  or  irregularity, 
or  illegal  act  in  the  proceedings  at  any  stage,  or  that  the  assessments  for 
benefit,  or  the  awards  for  damage,  or  either  of  them,  had  been  unfair  and 
unjust,  or  inequitable  and  oppressive,  as  respects  the  city  or  any  person 
affected  thereby,  the  court  or  justice  should  vacate  the  order  of  confir- 
mation, which  should  then  be  void,  and  refer  the  matter  back  to  new 
commissioners,  who  should  proceed  to  amend  and  correct  the  report,  or 
to  make  a  new  assessment,  in  whole  or  in  part,  as  the  court  or  justice 
should  direct. 

Under  this  act,  upon  notice  to  the  parties  interested,  a  motion  was  made 
on  behalf  of  the  city  at  a  special  term  of  the  supreme  court  to  vacate  the 
order.  Upon  this  motion  affidavits  were  read  and  the  parties  were  heard 
by  counsel.  The  court  vacated  the  order  of  confirmation,  and  appointed 
new  commissioners  to  amend  and  correct  the  report  and  make  a  new 
award  of  damage  and  assessment.  In  its  order  vacating  the  confirma- 
tion, and  as  a  basis  for  the  order,  the  court  declared  that  it  appeared 
that  there  had  been  error,  mistake,  irregularity,  and  illegal  acts  in  the 
proceedings,  and  that  the  assessments  for  benefit  and  the  award  for  dam* 
ages  had  been  unfair,  unjust,  inequitable,  and  oppressive,  as  respects  the 
city  and  others. 

The  present  action  is  brought  to  recover  the  award  of  $40,000  made  to 
the  plaintiff  by  the  report  of  the  first  commissioners,  the  plaintiff  alleging 
in  his  complaint  the  ownership  of  the  leasehold  estate  taken,  the  proceed* 
ings  for  the  estimate  and  assessment  of  damages,  and  the  confirmation  of 
the  report  by  the  supreme  court  on  the  28th  of  December,  1870,  and  in- 
sisting that  by  force  of  the  act  of  the  legislature,  and  the  laws  therein  re* 
f erred  to,  the  proceedings  were  final  and  conclusive,  and  that  the  fee  of  the 
property  had  vested  in  the  city,  and  the  right  to  the  payment  of  the  award 
had  vested  in  the  plaintiff. 

In  answer  to  this  action  the  city  set  up  the  proceedings  by  which  the 
award  was  vacated,  and  insisted  mat  the  title  to  the  premises  mentioned 
had  not  vested  in  the  city,  and  that  the  right  to  the  amount  awarded  had 
not  vested  in  the  plaintiff. 

To  this  plea  the  plaintiff  demurred,  on  the  ground  that  the  act  of  Feb- 
ruary 27, 1871,  was  repugnant  to  the  Constitution  of  the  United  States, 
in  that  it  impairs  the  obligation  of  a  contract,  and  to  the  Constitution  of 
the  state,  in  that  it  undertakes  to  divest  a  vested  right  contrary  to  the  law 
of  the  land  and  without  due  process  of  law. 

The  court  overruled  the  demurrer,  sustained  the  plea  as  a  bar  to  the 
action,  and  gave  judgment  for  the  defendant.  To  reverse  that  judgment 
the  case  is  brought  to  this  court,  and  here  the  plaintiff  renews  the  same 
objections  urged  on  the  demurrer  in  the  court  below.  As  a  basis  for  his 
argument  in  their  support,  he  assumes  that  under  the  statute  of  the  state 
relating  to  the  opening  and  improvement  of  streets  in  the  city  of  New 
York,  passed  in  1813,  and  which  is  one  of  the  laws  referred  to  in  the  act 
of  1869,  and  made  applicable  to  the  improvement  authorized,  the  pro- 
ceedings of  the  commissioners,  when  their  report  was  confirmed  by  the 
supreme  court,  were  so  far  final  and  conclusive  of  the  right  of  the  city  to 
the  property,  and  of  the  plaintiff  to  the  award,  that  neither  were  subject 
to  any  legislative  or  judicial  interference. 
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The  same  positions  here  urged  were  relied  upon  in  the  supreme  court 
and  the  court  of  appeals  of  the  state  on  the  appeal  from  the  order  vacat- 
ing the  confirmation  taken  by  one  of  the  parties  to  whom  an  award  had 
been  rendered.  In  the  matter  of  widening  Broadway  ^  61  Barb.  483,  and 
49  N.  Y.  Rep.  150. 

And  in  both  courts  it  was  held  that  the  provision  in  the  statute  of 
1813,  which  declares  that  the  report  of  the  commissioners  of  estimate  and 
assessment,  when  confirmed  by  the  court,  shall  be  "  final  and  conclusive," 
only  meant  that  no  appeal  should  lie  from  the  order  to  a  higher  court, 
and  that  it  did  not  preclude  an  application  to  the  court  to  vacate  the 
order  for  mistake,  irregularity,  or  fraud  in  the  proceedings  ;  that  the  su- 
preme court  had  power  to  hear  such  motions  in  ordinary  cases  of  judg- 
ments and  orders  in  suits  there  pending,  and  that  no  reason  existed 
against  the  possession  or  exercise  of  the  power  in  cases  of  this  character. 
The  provision  in  question,  said  the  court  of  appeals,  "  plainly  never  in- 
tended to  give  a  vested  interest  in  a  mistake  and  irregularity,  or  fraud, 
whereby  important  rights  of  property  were  acquired  or  lost.  It  had  ref- 
erence simply  to  an  appeal  upon  the  merits,  and  is  satisfied  with  that. 
All  judgments  are  liable  to  be  set  aside  for  fraud,  mistake,  or  irregularity, 
and  a  vested  interest  therein  is  subject  to  that  liability." 

The  supreme  court  held  that  the  act  of  1871  was  constitutional.  The 
court  of  appeals  held  that,  independent  of  the  act  and  without  passing 
upon  its  validity,  the  supreme  court  had  authority  to  set  aside  the  order 
upon  the  grounds  stated. 

If  the  views  of  either  of  these  courts  be  correct,  they  dispose  of  the 
questions  in  this  case.  And  the  construction  of  the  statute  of  the  state 
by  the  court  of  appeals,  and  its  decision  as  to  the  powers  of  the  supreme 
court  of  the  state  to  correct  or  set  aside  its  own  judgments,  upon  applica- 
tion within  reasonable  time,  for  mistake,  irregularity,  or  fraud,  are  con- 
clusive upon  us. 

There  is,  therefore,  no  case  presented  in  which  it  can  be  justly  con- 
tended that  a  contract  has  been  impaired.  It  may  be  doubted  whether 
a  judgment  not  founded  upon  an  agreement,  express  or  implied,  is  a  con- 
tract within  the  meaning  of  the  constitutional  prohibition.  It  is  some- 
times called  by  text  writers  a  contract  of  record,  because  it  establishes  a 
legal  obligation  to  pay  the  amount  recovered,  and,  by  fiction  of  law, 
where  there  is  a  legal  obligation  to  pay,  a  promise  to  pay  is  implied.  It 
is  upon  this  principle,  says  Chitty,  that  an  action  in  form  ex  contractu 
Will  lie  on  a  judgment  of  a  court  of  record.  Chitty  on  Contracts,  Per- 
kins's edition,  page  87.  But  it  is  not  perceived  how  this  fiction  can  con- 
vert the  result  of  a  proceeding  not  founded  upon  an  agreement  express 
or  implied,  but  upon  a  transaction  wanting  the  assent  of  the  parties,  into 
a  contract  within  the  meaning  of  the  clause  of  the  federal  Constitution 
which  forbids  any  legislation  impairing  its  obligation.  The  purpose  of 
the  constitutional  prohibition  was  the  maintenance  of  good  faith  in  the 
stipulations  of  parties  against  any  state  interference.  If  no  assent  be 
given  to  a  transaction  no  faith  is  pledged  in  respect  to  it,  and  there 
would  seem  in  such  case  to  be  no  room  for  the  operation  of  the  pro- 
hibition. 

In  the  proceeding  to  condemn  the  property  of  the  plaintiff  for  a  publio 
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street,  there  was  nothing  in  the  nature  of  a  contract  between  him  and 
the  city.  The  state,  in  virtue  of  her  right  of  eminent  domain,  had  au- 
thorized the  city  to  take  his  property  for  a  public  purpose,  upon  making 
to  him  just  compensation.  All  that  the  Constitution  or  justice  required 
was,  that  a  just  compensation  should  be  made  to  him,  and  his  property 
would  then  be  taken  whether  or  not  he  assented  to  the  measure. 

The  proceeding  to  ascertain  the  benefits  or  losses  which  will  accrue  to 
the  owner  of  property  when  taken  for  public  use,  and  thus  the  compen- 
sation to  be  made  to  him,  is  in  the  nature  of  an  inquest  on  the  part  of 
the  state,  and  is  necessarily  under  her  control.  It  is  her  duty  to  see  that 
the  estimates  made  are  just,  not  merely  to  the  individual  whose  property 
is  taken,  but  to  the  public  which  is  to  pay  for  it.  And  she  can  to  that 
end  vacate  or  authorize  the  vacation  of  any  inquest  taken  by  her  direc- 
tion, to  ascertain  particular  facts  for  her  guidance,  where  the  proceeding 
has  been  irregularly  or  fraudulently  conducted,  or  in  which  .error  has  in- 
tervened, and  order  a  new  inquest,  provided  such  methods  of  procedure 
be  observed  as  will  secure  a  fair  hearing  from  the  parties  interested  in 
the  property.  Nor  do  we  perceive  how  this  power  of  the  state  can  be 
affected  by  the  fact  that  she  makes  the  finding  of  the  commissioners  upon 
the  inquest  subject  to  the  approval  of  one  of  her  courts.  That  is  but  one 
of  the  modes  which  she  may  adopt  to  prevent  error  and  imposition  in  the 
proceedings.  There  is  certainly  nothing  in  the  fact  that  an  appeal  is  not 
allowed  from  the  action  of  the  court  in  such  cases,  which  precludes  a  re- 
sort to  other  methods  for  the  correction  of  the  finding  where  irregularity, 
mistake,  or  fraud  has  intervened. 

Until  the  property  is  actually  taken,  and  the  compensation  is  made  or 

Provided,  the  power  of  the  sta  te  over  the  matter  is  not  ended.  Any 
eclaration  in  the  statute  that  the  title  will  vest  at  a  particular  time, 
must  be  construed  in  subordination  to  the  Constitution,  which  requires, 
except  in  cases  of  emergency  admitting  of  no  delay,  the  payment  of  the 
compensation,  or  provision  for  its  payment,  to  precede  the  taking,  or,  at 
least,  to  be  concurrent  with  it.  The  statute  of  1818  would  also  seem  so 
far  to  modify  the  act  of  1813  as  to  require  a  formal  acceptance  of  the 
land  on  the  part  of  the  corporation  before  the  title  can  vest.  Strang  v. 
New  York  UvJbber  Co.  1  Sweeny,  86,  87. 

The  objection  to  the  act  of  1871,  that  it  impairs  the  vested  rights  of  the 
plaintiff,  and  is,  therefore,  repugnant  to  the  Constitution  of  the  state,  is 
already  disposed  of  by  what  we  have  said  upon  the  first  objection.  There 
is  no  such  vested  right  in  a  judgment,  in  the  party  in  whose  favor  it  is 
rendered,  as  to  preclude  its  reexamination  and  vacation  in  the  ordinary 
modes  provided  by  law,  even  though  an  appeal  from  it  may  not  be  al- 
lowed ;  and  the  award  of  the  commissioners,  even  when  approved  by  the 
court,  possesses  no  greater  sanctity.  Judgment  affirmed. 
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MUNICIPAL    BONDS.  —  MANUFACTURING    ENTERPRISE    NOT    A    PUBLIC 

PURPOSE. 

CITIZENS'  SAVINGS,  ETC.,  ASSOCIATION  *.  CITY  OF  TOPEKA. 

1.  A  statute  which  authorizes  towns  to  contract  debts  or  other  obligations  payable  in 
money  implies  the  duty  to  levy  taxes  to  pay  them,  unless  some  other  fund  or  source  of 
payment  is  provided. 

2.  If  there  is  no  power  in  the  legislature  which  passed  such  a  statute  to  authorize  the 
levy  of  taxes  in  aid  of  the  purpose  for  which  the  obligation  is  to  be  contracted,  the 
statute  is  void,  and  so  are  the  bonds  or  other  forms  of  contract  based  on  the  statute. 

3.  There  is  no  such  thine  in  the  theory  of  our  governments,  state  and  national,  as  un- 
limited power  in  any  of  their  branches.  The  executive,  the  legislative,  and  the  judi- 
cial departments  are  all  of  limited  and  defined  powers. 

4.  There  are  limitations  of  such  powers  which  arise  out  of  the  essential  nature  of  all 
free  governments.  Implied  reservations  of  individual  rights,  without  which  the  so- 
cial compact  could  not  exist,  and  which  are  respected  by  all*  governments  entitled  to 
the  name. 

5.  Among  these  is  the  limitation  of  the  right  of  taxation,  that  it  can  only  be  used  in  aid 
of  a  public  object,  —  an  object  which  is  within  the  purpose  for  which  governments 
are  established. 

6.  It  cannot,  therefore,  be  exercised  in  aid  of  enterprises  strictly  private,  for  the  benefit 
of  individuals,  though  in  a  remote  or  collateral  way  the  local  public  may  be  ben- 
efited thereby. 

7.  Though  the  line  which  distinguishes  the  public  use  for  which  taxes  may  be  assessed 
from  the  private  use  for  which  they  may  not  is  not  always  easy  to  discern,  yet  it  is 
the  duty  of  the  courts,  where  the  case  falls  clearly  within  the. latter  class,  to  inter- 
pose when  properly  called  on  for  the  protection  of  the  rights  of  the  citizen,  and 
aid  to  prevent  his  private  property  from  being  unlawfully  appropriated  to  the  use  of 
others. 

8.  A  statute  which  authorizes  a  town  to  issue  its  bonds  in  the  aid  of  the  manufacturing 
enterprises  of  individuals  is  void,  because  the  taxes  necessary  to  pay  the  bonds  would, 
if  collected,  be  a  transfer  of  the  property  of  individuals  to  aid  in  the  projects  of  gain 
and  profit  of  others,  and  not  for  the  public  use,  in  the  proper  sense  of  that  term. 

9.  And  in  a  suit  brought  on  such  bonds,  or  the  interest  coupons  attached  thereon,  the 
circuit  court  properly  declared  them  void. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

The  plaintiffs  in  error  brought  their  action  in  the  circuit  court  for  the 
District  of  Nebraska,  on  coupons  for  interest  attached  to  bonds  of  the 
city  of  Topeka. 

The  bonds  on  their  face  purported  to  be  payable  to  the  King  Wrought 
Iron  Bridge  Manufacturing  and  Iron  Works  Company,  of  Topeka,  to  aid 
and  encourage  that  company  in  establishing  and  operating  bridge  shops 
in  said  city  of  Topeka,  under  and  in  pursuance  of  section  twenty-six  of 
an  act  of  the  Legislature  of  the  State  of  Kansas,  entitled  "  An  act  to  in- 
corporate cities  of  the  second  class,  approved  February  29, 1872;"  also 
another  act  to  authorize  cities  and  counties  to  issue  bonds  for  the  purpose 
of  building  bridges,  aiding  railroads,  water  power,  or  other  works  of  inter- 
nal improvement,  approved  March  2,  1872. 

The  city  issued  one  hundred  of  these  bonds  for  a  thousand  dollars  each 
as  a  donation^  and  so  it  is  stated  in  the  declaration,  to  encourage  that 
company  in  its  design  of  establishing  a  manufactory  of  iron  bridges  in 
that  city. 

The  declaration  also  alleges  that  the  interest  coupons  first  due  were 
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paid  out  of  a  fund  raised  by  taxation  for  that  purpose,  and  that  after  this 
payment  the  plaintiff  became  the  purchaser  of  the  bonds  and  the  coupons 
on  which  suit  is  brought  for  value. 

A  demurrer  to  this  declaration  was  sustained  by  the  circuit  court,  and 
to  the  judgment  rendered  thereon  in  favor  pf  defendant  the  present  writ 
of  error  is  prosecuted. 

The  section  of  the  act  of  February  29,  on  which  the  main  reliance  is 
placed  for  the  authority  to  issue  these  bonds,  reads  as  follows :  — 

Section  76.  The  council  shall  have  power  to  encourage  the  establish- 
ment of  manufactories  and  such  other  enterprises  as  may  tend  to  develop 
and  improve  such  city,  either  by  direct  appropriation  from  the  general 
fund,  or  by  the  issuance  of  bonds  of  such  amounts  as  the  council  may  de- 
termine :  Provided,  That  no  greater  amount  than  one  thousand  dollars 
shall  be  granted  for  any  one  purpose,  unless  a  majority  of  the  votes  cast 
at  an  election  called  for  that  purpose  shall  authorize  tte  same.  The 
bonds  thus  issued  shall  be  made  payable  at  any  time  within  twenty  yean, 
and  bear  interest  not  exceeding  ten  per  cent,  per  annum. 

It  is  conceded  that  the  steps  required  by  this  act,  prerequisite  as  to  issu- 
ing the  bonds  and  other  details,  were  regular,  and  that  the  language  of 
the  statute  is  sufficient  to  justify  the  action  of  the  city  authorities,  if  the 
statutp  was  within  the  constitutional  competency  of  the  legislature. 

The  single  question,  therefore,  for  consideration  raised  by  the  demurrer 
is  the  authority  of  the  Legislature  of  the  State  of  Kansas  to  enact  this 
part  of  the  statute. 

Two  grounds  are  taken  in  the  opinion  of  the  circuit  judge  and  in  the 
argument  of  counsel  for  defendant,  on  which  it  is  insisted  that  the  statute 
is  unconstitutional. 

The  first  of  these  is,  that  by  section  five  of  article  twelve  of  the  Con- 
stitution of  that  state,  it  is  declared  that  provision  shall  be  made  by  gen- 
eral law  for  the  organization  of  cities,  towns,  and  villages ;  ana  their 
power  of  taxation,  assessment,  borrowing  money,  contracting  debts,  and 
loaning  their  credit  shall  be  so  restricted  as  to  prevent  the  abuse  of  such 
power. 

The  argument  is,  that  the  statute  in  question  is  void  because  it  author- 
ized cities  and  towns  to  contract  debts,  and  does  not  contain  any  restric- 
tion on  the  power  so  conferred.  But  whether  the  statute  which  confers 
power  to  contract  debts  should  always  contain  some  limitation  or  restric- 
tion, or  whether  a  general  restriction  applicable  to  all  cases  should  be 
passed,  and  whether,  in  the  absence  of  both,  the  grant  of  power  to  contract 
is  wholly  void,  are  questions  whose  solution  we  prefer  to  remit  to  the  state 
courts,  as  in  this  case  we  find  ample  reason  to  sustain  the  demurrer  in  the 
second  ground  on  which  it  is  argued  by  counsel  and  sustained  by  the  cir 
cuit  court. 

That  proposition  is,  that  the  act  authorizes  the  towns  and  other  munic- 
ipalities to  which  it  applies,  by  issuing  bonds  or  loaning  their  credit,  to 
take  the  property  of  the  citizen  under  the  guise  of  taxation  to  pay  these 
bonds,  and  use  it  in  aid  of  the  enterprises  of  others  which  are  not  of  a 
public  character,  thus  perverting  the  right  of  taxation,  which  can  only  be 
exercised  for  a  public  use,  to  the  aid  of  individual  interests  and  personal 
purposes  of  profit  and  gain. 
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The  proposition  as  thus  broadly  stated  is  not  new,  nor  is  the  question 
which  it  raises  difficult  of  solution. 

If  these  municipal  corporations,  which  are  in  fact  subdivisions  of  the 
state,  and  which  for  many  reasons  are  vested  with  quasi  legislative  powers, 
have  a  fund  or  other  property  out  of  which  they  can  pay  the  debts  which 
they  contract,  without  resort  to  taxation,  it  may  be  within  the  power  of 
the  legislature  of  the  state  to  authorize  them  to  use  it  in  aid  oi  projects 
strictly  private  or  personal,  but  which  would  in  a  secondary  manner  con- 
tribute to  the  public  good  ;  or  where  there  is  property  or  money  vested 
in  a  corporation  of  the  kind  for  a  particular  use,  as  public  worship,  or 
charity,  the  legislature  may  pass  laws  authorizing  them  to  make  contracts 
in  reference  to  this  property,  and  incur  debts  payable  from  that  source. 

But  such  instances  are  few  and  exceptional,  and  the  proposition  is  a 
very  broad  one,  that  debts  contracted  by  municipal  corporations  must  be 
paid,  if  paid  at  all,  out  of  taxes  which  they  may  lawfully  levy,  and  that 
all  contracts  creating  debts  to  be  paid  in  future,  not  limited  to  payment 
from  some  other  source,  imply  an  obligation  to  pay  by  taxation. 

It  follows  that  in  this  class  of  cases  the  right  to  contract  must  be  lim- 
ited by  the  right  to  tax,  and  if  in  the  given  case  no  tax  can  lawfully  be 
levied  to  pay  the  debt,  the  contract  itself  is  void  for  want  of  authority  to 
make  it. 

If  this  were  not  so,  these  corporations  could  make  valid  promises,  which 
they  have  no  means  of  fulfilling,  and  on  which  even  the  legislature  that 
created  them  can  confer  no  such  power.  The  validity  of  a  contract  which 
can  only  be  fulfilled  by  a  resort  to  taxation,  depends  on  the  power  to  levy 
the  tax  for  that  purpose.  Sharpies*  v.  Mayor  of  Philadelphia,  21  Penn. 
St.  147, 167 ;  Sanson  v.  Vernon*  27  Iowa,  28 ;  Allen  v.  Inhabitants  of  Jay* 
60  Maine,  127  ;  Lowell  v.  City  of  Boston*  S.  C.  Mass.,  not  yet  reportea  ; 
Whiting  v.  Fond  du  Lac*  25  Wis.  188. 

It  is,  therefore,  to  be  inferred  that  when  the  legislature  of  the  state  au- 
thorizes a  county  or  city  to  contract  a  debt  by  bond,  it  intends  to  author- 
ize it  to  levy  such  taxes  as  are  necessary  to  pay  the  debt,  unless  there  is 
in  the  act  itself,  or  in  some  general  statute,  a  limitation  upon  the  power 
of  taxation  which  repels  such  an  inference. 

With  these  remarks,  and  with  the  reference  to  the  authorities  which 
support  them,  we  assume,  that  unless  the  Legislature  of  Kansas  had  the 
right  to  authorize  the  counties  and  towns  in  that  state  to  levy  taxes  to  be 
used  in  aid  of  manufacturing  enterprises  conducted  by  individuals,  or  pri- 
vate corporations,  for  purposes  of  gain,  the  law  is  void,  and  the  bonds 
issued  under  it  are  also  void.  We  proceed  to  the  inquiry  whether  such  a 
power  exists  in  the  Legislature  of  the  State  of  Kansas. 

We  have  already  said  the  question  is  not  new.  The  subject  of  the  aid 
voted  to  railroads  by  counties  and  towns  has  been  brought  to  the  atten- 
tion of  the  courts  of  almost  every  state  in  the  Union.  It  has  been  thor- 
oughly discussed,  and  is  still  the  subject  of  discussion  in  those  courts.  It 
is  quite  true  that  a  decided  preponderance  of  authority  is  to  be  found  in 
favor  of  the  proposition  that  the  legislatures  of  the  states,  unless  restricted 
by  some  special  provisions  of  their  constitutions,  may  confer  upon  these 
municipal  bodies  the  right  to  take  stock  in  corporations  created  to  build 
railroads,  and  to  lend  their  credit  to  such  corporations.     Also  to  levy  the 
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necessary  taxes  on  the  inhabitants,  and  on  property  within  their  limits 
subject  to  general  taxation,  to  enable  them  to  pay  the  debts  thus  in- 
curred. But  very  few  of  these  courts  have  decided  this  without  a  divi- 
sion among  the  judges  of  which  they  were  composed,  while  others  have 
decided  against  the  existence  of  the  power  altogether.  The  State  v. 
Wapello  Co.  13  Iowa,  308  ;  Hanson  v.  Vernon,  supra  ;  Sharpless  v.  The 
Mayor,  ftc,  supra  ;  Whiting  v.  Fond  du  Lac,  supra. 

In  all  cases,  however,  title  decision  has  turned  upon  the  question 
whether  the  taxation  by  which  this  aid  was  afforded  to  the  building  of 
railroads  was  for  a  public  purpose.  Those  who  came  to  the  conclusion 
that  it  was  held  the  laws  for  that  purpose  valid.  Those  who  could  not 
reach  that  conclusion  held  them  void.  In  all  the  controversy  this  has 
been  the  turning  point  of  the  judgments  of  the  courts.  And  it  is  safe  to 
say  that  no  court  has  held  debts  created  in  aid  of  railroad  companies,  by 
counties  or  towns,  valid  on  any  other  ground  than  that  the  purpose  for 
which  the  taxes  were'  levied  was  a  public  use,  a  purpose  or  object  which 
it  was  the  right  and  the  duty  of  state  governments  to  assist  by  money 
raised  from  the  people  by  taxation.  The  argument  in  opposition  to  this 
power  has  been,  that  railroads  built  by  corporations  organized  mainly  for 
purposes  of  gain — the  roads  which  they  built  being  under  their  control, 
and  not  that  of  the  state — were  private  and  not  public  roads,  and  the 
tax  assessed  on  the  people  went  to  swell  the  profits  of  individuals  and  not 
to  the  good  of  the  state,  or  the  benefit  of  the  public,  except  in  a  remote 
and  collateral  way.  On  the  other  hand  it  was  said  that  roads,  canals, 
bridges,  navigable  streams,  and  all  other  highways  had  in  all  times  been 
matter  of  public  concern.  That  such  channels  of  travel  and*  of  the  carry- 
ing business  had  always  been  established,  improved,  regulated  by  the 
state,  and  that  the  railroad  had  not  lost  this  character  because  constructed 
by  individual  enterprise,  aggregated  into  a  corporation. 

We  are  not  prepared  to  say  that  the  latter  view  of  it  is  not  the  true 
one,  especially  as  there  are  other  characteristics  of  a  public  nature  con- 
ferred on  these  corporations,  such  as  the  power  to  obtain  right  of  way, 
their  subjection  to  the  laws  which  govern  common  carriers,  and  the  like, 
which  seem  to  justify  the  proposition.  Of  the  disastrous  consequences 
which  have  followed  its  recognition  by  the  courts,  and  which  were  pre- 
dicted when  it  was  first  established,  there  can  be  no  doubt. 

We  have  referred  to  this  history  of  the  contest  over  aid  to  railroads  by 
taxation  to  show  that  the  strongest  advocates  for  the  validity  of  these 
laws  never  placed  it  on  the  ground  of  the  unlimited  power  in  the  state 
legislature  to  tax  the  people,  but  conceded  that  where  the  purpose  for 
which  the  tax  was  to  be  issued  could  no  longer  be  justly  claimed  to  have 
this  public  character,  but  was  purely  in  aid  of  private  or  personal  objects, 
the  law  authorizing  it  was  beyond  the  legislative  power,  and  was  an  un- 
authorized invasion  of  private  right.  Olcott  v.  Supervisors,  16  Wall 
689  ;  People  v.  Salem,  20  Mich.  452  ;  Jackson  v.  Andover,  103  Mass. 
94;  Dillon  on  Municipal  Corporations,  §  587 ;  1  Redfield's  Law  of  Rail- 
ways, 398,  rule  2. 

It  must  be  conceded  that  there  are  such  rights  in  every  free  govern- 
ment beyond  the  control  of  the  state.  A  government  which  recognized 
no  such  rights,  which  held  the  lives,  the  liberty,  and  the  property  of  its 
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citizens  subject  at  all  times  to  the  absolute  disposition  and  unlimited  con- 
trol of  even  the  most  democratic  depository  of  power  is,  after  all,  but  a 
despotism.    It  is  true  it  is  a  despotism  of  the  many,  of  the  majority,  if 

^ou  choose  to  call  it  so,  but  it  is  none  the  less  a  despotism.  It  may  well 
e  doubted  if  a  man  is  to  hold  all  he  is  accustomed  to  call  his  own,  all  in 
which  he  has  placed  his  happiness,  and  the  security  of  which  is  essential 
to  that  happiness,  under  the  unlimited  dominion  of  others,  whether  it  is 
not  wiser  that  this  power  should  be  exercised  by  one  man  than  by  many. 

The  theory  of  our  governments,  state  and  national,  is  opposed  to  the 
deposit  of  unlimited  power  anywhere.  The  executive,  the  legislative,  and 
the  judicial  branches  of  these  governments  are  all  of  limited  and  defined 
powers. 

There  are  limitations  on  such  power  which  grow  out  of  the  essential 
nature  of  all  free  governments.  Implied  reservations  of  individual  rights, 
without  which  the  social  compact  could  not  exist,  and  which  are  respected 
by  all  governments  entitled  to  the  name.  No  court,  for  instance,  would 
hesitate  to  declare  void  a  statute  which  enacted  that  A  and  B,  who 
were  husband  and  wife  to  each  other,  should  be  so  no  longer,  but  that  A 
should  thereafter  be  the  husband  of  C,  and  B  the  wife  of  D.  Or  which 
should  enact  that  the  homestead  now  owned  by  A  should  no  longer  be 
his,  but  should  henceforth  be  the  property  of  B.  Whiting  v.  Fond  du 
Lac,  supra  ;  Cooley  on  Constitutional  Limitations,  129, 175, 487 ;  Dillon 
on  Municipal  Corp.  §  587. 

Of  all  the  powers  conferred  upon  government,  that  of  taxation  is  most 
liable  to  abuse.  Given  a  purpose  or  object  for  which  taxation  may  be 
lawfully  used,  and  the  extent  of  its  exercise  is  in  its  very  nature  unlimited. 
It  is  true  that  express  limitation  on  the  amount  of  tax  to  be  levied  or  the 
things  to  be  taxed  may  be  imposed  by  Constitution  or  statute ;  but  in  most 
instances  for  which  taxes  are  levied,  as  the  support  of  government,  the 
prosecution  of  war,  the  national  defence,  any  limitation  is  unsafe.  The 
entire  resources  of  the  people,  should  in  some  instances,  be  at  the  disposal 
of  the  government. 

The  power  to  tax  is,  therefore,  the  strongest,  the  most  pervading,  of  all 
the  powers  of  government,  reaching  directly  or  indirectly  to  all  classes  of 
the  people.  It  was  said  by  Chief  Justice  Marshall,  in  the  case  of  McCul- 
louch  v.  The  State  of  Maryland,  4  Wheaton,  816,  that  the  power  to  tax 
is  the  power  to  destroy.  A  striking  instance  of  the  truth  of  the  proposi- 
tion is  seen  in  the  fact  that  the  existing  tax  of  ten  per  cent,  imposed  by 
the  United  States  on  the  circulation  of  all  other  banks  than  the  national 
banks,  drove  out  of  existence  every  state  bank  of  circulation  within  a 
year  or  two  after  its  passage.  This  power  can  as  readily  be  employed 
against  individuals  and  in  favor  of  others,  so  as  to  ruin  the  one  class  and 
give  unlimited  wealth  and  prosperity  to  the  other,  if  there  is  no  implied 
limitation  of  the  uses  for  which  the  power  may  be  exercised. 

To  lay  with  one  hand  the  power  of  the  government  on  the  property  of 
the  citizen,  and  with  the  other  to  bestow  it  upon  favored  individuals  to 
aid  private  enterprises  and  build  up  private  fortunes,  is  none  the  less  a 
robbery  because  it  is  done  under  the  forms  of  law,  and  is  called  taxation. 
This  is  not  legislation.     It  is  a  decree  under  legislative  forms. 

Nor  is  it  taxation.    A  "  Tax,"  says  Webster's  Dictionary,  "  is  a  rate 
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or  sum  of  money  assessed  on  the  person  or  property  of  a  citizen  by  gov- 
ernment for  the  use  of  the  nation  or  state."  "Taxes  are  burdens  or 
charges  imposed  by  the  legislature  upon  persons  or  property  to  raise 
money  for  public  purposes."     Cooley  Const.  Lim.  479. 

Coulter,  Justice,  in  Northern  Liberties  v.  St  Johris  Churchy  18  Penn. 
St.  R.  104,  says,  very  forcibly :  "  I  think  the  common  mind  has  every- 
where taken  in  the  understanding  that  taxes  are  a  public  imposition,  lev- 
ied by  authority  of  the  government  for  the  purpose  of  carrying  on  the 
government  in  all  its  machinery  and  operations  —  that  they  arte  imposed 
for  a  public  purpose."  See  also  Pray  v.  Northern  Liberties,  31  Penn.  St. 
j59 ;  Matter  of  the  Mayor  of  New  York,  11  Johnson  R.  77 ;  Camden  v. 
Allen,  2  Dutcher,  898  ;  Sharpless  v.  Mayor,  fie,  supra  ;  Sanson  v.  Ver- 
non, supra  ;   Whiting  v.  Fond  du  Lac,  supra. 

We  have  established,  we  think,  beyond  cavil,  that  there  can  be  no  law- 
ful tax  which  is  not  laid  for  a  public  purpose.  It  may  not  be  easy  to 
draw  the  line  in  all  cases  so  as  to  decide  what  is  a  public  purpose  in  this 
sense,  and  what  is  not. 

It  is  undoubtedly  the  duty  of  the  legislature  which  imposes  or  author- 
izes municipalities  to  impose  a  tax,  to  see  that  it  is  not  to  be  used  for  pur- 
poses of  private  interest  instead  of  a  public  use,  and  the  courts  can  only 
be  justified  in  interposing  when  a  violation  of  this  principle  is  clear,  and 
the  reason  for  interference  cogent.  And  in  deciding  whether,  in  the 
given  case,  the  object  for  which  the  taxes  are  assessed  falls  upon  the  one 
side  or  the  other  of  this  line,  they  must  be  governed  mainly  by  the  course 
and  usage  of  the  government,  the  objects  for  which  taxes  have  been  cus- 
tomarily and  by  long  course  of  legislation  levied,  what  objects  or  pur- 
poses have  been  considered  necessary  to  the  support  and  for  the  proper 
use  of  the  government,  whether  state  or  municipal.  Whatever  lawfully 
pertains  to  this,  and  is  sanctioned  by  time  and  the  acquiescence  of  the 
people,  may  well  be  held  to  belong  to  the  public  use,  and  proper  for  the 
maintenance  of  good  government,  though  this  may  not  be  the  only  cri- 
terion of  rightful  taxation. 

But  in  the  case  before' us,  in  which  the  towns  are  authorized  to  contrib- 
ute aid  by  way  of  taxation  to  any  class  of  manufactures,  there  is  no  diffi- 
culty in  holding  that  this  is  not  such  a  public  purpose  as  we  have  been 
considering.  If  it  be  said  that  a  benefit  results  to  the  local  public  of  a 
town  by  establishing  manufactures,  the  same  may  be  said  of  any  other 
business  or  pursuit  which  employs  capital  or  labor.  The  merchant,  the 
mechanic,  the  innkeeper,  the  banker,  the  builder,  the  steamboat  owner, 
are  equally  promoters  of  the  public  good,  and  equally  deserving  the  aid 
of  the  citizens  by  forced  contributions.  No  line  can  be  drawn  in  favor 
of  the  manufacturer  which  would  not  open  the  coffers  of  the  public 
treasury  to  the  importunities  of  two  thirds  of  the  business  men  of  the 
city  or  town. 

A  reference  to  one  or  two  cases  adjudicated  by  courts  of  the  highest 
character  will  be  sufficient,  if  any  authority  were  needed,  to  sustain  this 
proposition :  — 

In  the  case  of  Allen  v.  The  Inhabitants  of  Jay,  60  Maine,  124,  the 
town  meeting  had  voted  to  loan  their  credit  to  the  amount  of  $10,000  to 
Hutchins  and  Lane,  if  they  would  invest  $12,000  in  a  steam  saw-mill, 

vol.  n.  12 
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grist-mill,  and  box-factory  machinery,  to  be  built  in  that  town  by  them. 
There  was  a  provision  to  secure  the  town  by  mortgage  on  the  mill,  and 
the  selectmen  were  authorized  to  issue  town  bonds  for  the  amount  of 
the  aid  so  voted.  Ten  of  the  taxable  inhabitants  of  the  town  filed  a  bill 
to  enjoin  the  selectmen  from  issuing  the  bonds. 

The  supreme  judicial  court  of  Maine,  in  an  able  opinion  by  Chief 
Justice  Appleton,  held  that  this  was  not  a  public  purpose,  and  that 
the  town  could  levy  no  taxes  on  the  inhabitants  in  aid  of  the  enterprise, 
and  could  therefore  issue  no  bonds,  though  a  special  act  of  the  legislature 
had  ratified  the  vote  of  the  town,  and  they  granted  the  injunction  as 
prayed  for. 

Shortly  after  the  disastrous  fire  in  Boston,  in  1872,  which  laid  an 
important  part  of  that  city  in  ashes,  the  governor  of  the  state  convened 
the  legislative  body  of  Massachusetts,  called  the  general  court,  for  the 
express  purpose  of  affording  some  relief  to  the  city  and  its  people  from 
the  sufferings  consequent  on  this  great  calamity.  A  statute  was  passed, 
among  others,  which  authorized  the  city  to  issue  its  bonds  to  an  amount 
not  exceeding  twenty  millions  of  dollars ;  which  bonds  were  to  be  loaned, 
under  proper  guards  for  securing  the  city  from  loss,  to  the  owners  of 
the  ground  whose  buildings  had  been  destroyed  by  fire,  to  aid  them  in 
rebuilding. 

In  the  case  of  Lowell  v.  City  of  Boston,  in  the  supreme  judicial  court 
of  Massachusetts,  not  yet  reported,  the  validity  of  this  act  was  consid- 
ered. We  have  been  furnished  a  copy  of  the  opinion,  though  it  is  not 
yet  reported  in  the  regular  series  of  that  court.  The  American  Law 
Review  for  July,  1873,  says,  that  the  question  was  elaborately  and  ably 
argued.  The  court,  in  an  able  and  exhaustive  opinion,  decided  that  the 
law  was  unconstitutional,  as  giving  a  right  to  tax  for  other  than  a  public 
purpose. 

The  same  court  had  previously  decided,  in  the  case  of  Jenkins  v.  An- 
dover,  103  Massachusetts,  94,  that  a  statute  authorizing  the  town  author- 
ities to  aid  by  taxation  a  school  established  by  the  will  of  a  citizen,  and 
governed  by  trustees  selected  by  the  will,  was'  void  because  the  school 
was  not  under  the  control  of  the  town  officers,  and  was  not,  therefore, 
a  public  purpose  for  which  taxes  could  be  levied  on  the  inhabitants. 

The  same  principle  was  decided  by  the  state  court  of  Wisconsin  in 
the  case  of  Curtis  v.  Whipple,  24  Wis.  350.  In  that  case  a  special  stat- 
ute which  authorized  the  town  to  aid  the  Jefferson  Liberal  Institute  was 
declared  void,  because,  though  a  school  of  learning,  it  was  a  private 
enterprise  not  under  the  control  of  the  town  authorities.  In  the  sub- 
sequent case  of  Whiting  v.  Fond  du  Lac,  already  cited,  the  principle  is 
fully  considered  and  reaffirmed. 

tfihese  cases  are  clearly  in  point,  and  they  assert  a  principle  which  meets 
our.eOT**l.approval. 

We  do  not  attach  any  importance  to  the  fact  that  the  town  authorities 
paid  one  instalment  of  interest  on  these  bonds.  Such  a  payment  works 
no  estoppel.  If  the  legislature  was  without  power  to  authorize  the  issue 
of  these  bonds,  and  its  statute  attempting  to  confer  such  authority  is 
void,  the  mere  payment  of  interest,  which  is  equally  unauthorized,  can- 
not create  of  itself  a  power  to  levy  taxes,  resting  on  no  other  foundation 
than  the  fact  that  they  have  once  been  illegally  levied  for  that  purpose. 
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The  act  o£  March  2, 1872,  concerning  internal  improvements,  can  give 
no  assistance  to  these  bonds.  If  we  could  hold  that  the  corporation  for 
manufacturing  wrought  iron  bridges  was  within  the  meaning  of  the  stat- 
ute, which  seems  very  difficult  to  do,  it  would  still  be  liable  to  the  objec- 
tion that  money  raised  to  assist  the  company  was  not  for  a  public  purpose, 
as  we  have  already  demonstrated. 

The  judgment  of  the  circuit  court  affirmed. 


CIRCUIT  COURT  OP    THE  UNITED    STATES.  —  DISTRICT    OP 

CONNECTICUT. 

INSURANCE.  —  PROXIMATE    AND    REMOTE    CAUSE. — CONSTRUCTION    OF 

44  MILITARY  OR  USURPED  POWER." 

BOON  o.  .ETNA  INS.  CO. 

A  policy  contained  a  proviso  that  the  company  would  not  be  liable  for  "  loss  or  damage 
by  fire  which  may  happen  or  take  place  by  means  of  any  invasion,  insurrection,  riot,  or 
civil  commotion,  or  of  any  military  or  usurped  power. "  During  the  late  civil  war,  while 
a  battle  was  going  on,  to  prevent  certain  stores  from  falling  into  the  hands  of  the  en- 
emy, a  United  States  officer  set  fire  to  the  building  in  which  the  stores  had  been  placed, 
from  whence  it  was  communicated  to  the  property  insured,  and  a  loss  ensued.  Held, 
that  the  battle  was  not  the  proximate  cause  of  the  loss,  and  that  the  terms  of  die  pol- 
icy did  not  warrant  a  refusal  to  adjust. 

This  was  an  action  of  assumpsit  on  a  policy  of  fire  insurance,  brought 
to  the  circuit  court  of  the  United  States  for  the  District  of  Connecticut, 
and  tried,  on  an  issue  closed  to  the  court,  before  Woodruff,  Circuit  Judge, 
and  Shipman,  District  Judge,  at  the  April  term,  1874. 

The  facts  are  stated  in  the  opinion. 

F.  Fellowes,  for  plaintiffs. 

G-.  W.  Parsons,  for  defendant. 

Woodruff,  J.  The  facts  in  this  case  are  not  doubtful  nor  in  dispute. 
The  action  is  brought  to  recover  from  the  defendant  the  amount  of  an 
insurance  against  loss  by  fire  upon  the  goods  of  the  plaintiffs  in  their  store 
in  Glasgow,  Missouri,  in  the  sum  of  six  thousand  dollars.  It  is  founded 
on  a  policy  executed  by  the  defendant,  dated  September  2,  1864,  and 
the  goods  were  destroyed  by  fire  on  the  15th  day  of  October,  1864,  within 
the  term  of  the  insurance.  The  loss  was  sufficiently  great  to  entitle  the 
plaintiffs  to  recover,  if  the  defendant  is  liable  at  all,  the  whole  sum  in- 
sured. The  plaintiffs  have  complied  with  all  the  terms  and  conditions  of 
the  policy,  by  the  payment  of  premium,  furnishing  proper  preliminary 
proofs,  and  compliance  with  all  other  requirements.  The  policy  however 
contained  the  following  express  proviso,  annexed  to  the  agreement  of  in- 
surance, and  in  the  body  of  the  policy,  namely  :  — 

"  Provided  always,  and  it  is  hereby  declared,  that  the  company  shall 
not  be  liable  to  make  good  any  loss  or  damage  by  fire  which  may  happen 
or  take  place  by  means  of  any  invasion,  insurrection,  riot,  or  civil  commp- 
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tion,  or  of  any  military  or  usurped  power,  or  any  loss  by  theft  at  or  after 
a  fire." 

The  defence  herein  rests  solely  on  this  proviso,  and  on  the  facts  which 
are  claimed  to  bring  the  plaintiffs'  loss  within  its  operation,  so  as  to  ex- 
empt the  defendant  from  liability  under  the  policy.  At  and  before  the 
time  of  the  fire  in  question,  the  city  of  Glasgow,  within  which  the  said 
store  of  the  plaintiffs  was  situated,  was  occupied  as  a  military  post  by  the 
military  forces  and  portion  of  the  army  of  the  United  States  engaged  in 
the  civil  war,  then,  and  for  more  than  three  years  theretofore,  prevailing 
between  the  government  and  the  citizens  of  several  Southern  States  who 
were  in  rebellion,  and  seeking  to  establish  an  independent  government, 
under  the  name  of  "  The  Confederate  States  of  America." 

As  such  military  post,  the  said  city  of  Glasgow  was  made  the  place  of 
deposit  of  military  stores  for  the  use  of  the  army  of  the  United  States, 
which  stores  were  in  a  building  called  the  city  hall  of  the  said  city  of 
Glasgow,  situated  on  the  same  street,  and  on  the  same  side  of  the  street, 
and  about  one  hundred  and  fifty  feet  distant  from  the  plaintiffs9  store, 
three  buildings  being  located  in  the  intervening  space,  not  however  in 
actual  contact  with  either. 

Colonel  Chester  Harding,  an  officer  of  the  United  States  government, 
and  in  command  of  the  military  forces  of  the  United  States,  held  the 
possession  of  the  city  and  had  lawful  charge  and  control  of  the  military 
stores  aforesaid. 

On  the  said  fifteenth  of  October,  1864,  an  armed  force  of  the  rebels, 
under  military  organization,  surrounded  and  attacked  the  city  at  an  early 
hour  in  the  morning,  and  threw  shot  and  shell  into  the  town,  penetrating 
some  buildings  and  killing  soldiers  and  citizens.  The  city  was  defended 
by  Colonel  Harding  and  the  military  forces  under  his  command,  and  bat- 
tle between  the  loyal  troops  and  the  rebel  forces  continued  for  many 
hours.  The  citizens  fled  to  places  of  security,  and  no  civil  government  pre- 
vailed in  the  city.  The  rebel  forces  were  superior  in  numbers,  and,  after 
a  battle  of  several  hours,  drove  the  forces  of  the  government  from  their 
position,  compelled  their  surrender,  and  entered  and  occupied  the  said  city. 

During  the  battle,  and  when  the  government  troops  had  been  driven 
from  their  exterior  lines  of  defence,  it  became  apparent  to  Colonel  Hard- 
ing that  the  city  could  not  be  successfully  defended,  and  he  thereupon,  in 
order  to  prevent  the  said  military  stores  from  falling  into  the  possession 
of  the  rebels,  ordered  Major  Moore,  one  of  the  officers  under  his  command, 
to  destroy  them.  In  obedience  to  that  order  to  destroy  the  said  stores, 
and  having  no  other  means  of  doing  so,  Major  Moore  set  fire  to  the  city 
hall,  and  thereby  the  said  building,  with  its  contents,  was  consumed. 
Without  other  interference,  agency,  or  instrumentality,  the  firer  spread 
along  the  line  of  the  street  aforesaid  to  the  building  next  adjacent  to  the 
city  hall,  and  from  building  to  building  through  two  other  intermediate 
buildings,  to  the  store  of  the  plaintiffs,  and  destroyed  the  same,  together 
with  its  contents,  including  the  goods  insured  by  the  defendant's  policy 
aforesaid. 

During  this  time,  until  after  the  fire  had  consumed  such  goods,  the  bat- 
tle continued,  and  no  surrender  had  taken  place,  nor  had  the  forces  of  the 
rebels  nor  any  part  thereof  obtained  the  possession  of  or  entered  the  city. 
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Upon  these  facts,  and  in  view  of  the  before  mentioned  proviso  in  the 
policy  of  insurance,  the  question  arises,  is  the  defendant  liable  for  the  loss 
of  the  plaintiffs9  goods,  or  does  that  proviso  exempt  the  defendant  from 
liability  ? 

That  question  depends  upon  the  answer  to  be  given  to  some  other  ques- 
tions, that  is  to  say :  — 

1.  It  is  insisted  that,  within  the'  just  and  proper  meaning  of  the  pro- 
viso, the  fire  happened  by  means  of  the  unlawful  and  rebellious  jattack 
upon  the  city,  by  forces  acting  in  assumption  of  usurped  power,  endeav- 
oring to  capture  the  forces  of  the  United  States,  obtain  possession  of  ter- 
ritory in  the  lawful  possession  and  power  of  the  United  States,  in  aid  of 
the  usurped  rebel  government,  and  to  forcibly  accomplish  its  objects  and 
designs ;  that  the  fire,  and  therefore  the  destruction  of  the  goods,  were  a 
military  necessity  created  by  such  attack  by  an  illegal  armed  force,  and 
that  so  they  happened  by  means  of  the  rebellion  and  the  employment  of 
organised  forces  to  effect  the  object  thereof,  and  the  actual  attempt  of 
such  forces  to  overcome  the  authority  and  government  of  the  United 
States  ;  that  this  was  therefore  the  direct  or  proximate  cause  of  the  loss, 
or,  in  the  words  of  the  proviso,  "  means  "  by  which  the  fire,  destroying 
the  goods,  "  happened." 

We  think  that  this  reasoning  cannot  prevail.  Fire  destroyed  the  goods. 
The  fire  was  not  communicated  to  the  goods,  nor  to  the  building  from 
which  it  spread,  by  the  rebel  forces,  nor  by  any  one  acting  in  cooperation 
with  them  ;  nor  was  it  so  communicated  in  any  wise  in  furtherance  of  the 
rebellion,  its  purposes,  or  objects.  No  act  of  the  rebels,  in  any  physical 
sense,  caused  the  fire  ;  there  is  nothing  to  justify  the  inference  that  the 
rebels  would  have  destroyed  the  government  stores  found  in  the  city  hall, 
by  fire  or  otherwise,  nor  to  justify  the  inference  that  the  destruction  of 
the  goods  or  any  loss  thereof  would  have  happened  to  the  plaintiffs  by  the 
capture  and  the  occupation  of  the  city  by  the  rebels.  As  matter  of  fact, 
there  was  no  connection,  direct  or  by  necessary  inference,  between  such 
destruction  of  the  goods  and  the  attack  of  the  rebels,  the  capture  of  the 
United  States  forces,  and  the  occupation  of  the  city. 

But  it  is  said  that  such  attalbk  by  a  superior  armed  force  created  a 
military  necessity  that  the  government  stores  should  be  destroyed; 
which  destruction,  in  the  manner  in  which  alone  it  could  be  done, 
involved  the  destruction  of  the  plaintiffs'  goods,  and  so  that  destruction 
was  the  necessary  result  of  the  attack  ;  that  the  fire  being  thus  the  neces- 
sary result  of  the  attack,  it  u  happened  by  means  thereof.'* 

The  fire  was  actually  and  voluntarily  communicated  to  the  city  hall 
by  the  military  authority  of  the  United  States.  It  is  conceded  on  this 
trial  that,  in  the  exigency,  it  was  a  lawful  exercise  of  such  military 
authority.  The  power  was  discretionary,  and  if  the  circumstances  were 
such  as  made  it  discreet  —  and  no  doubt  they  were  —  such  setting  fire 
to  the  city  hall  may  have  been  a  duty.  In  saying  that  it  was  voluntary 
we  can  only  mean  that  it  was  not  a  physical  necessity,  nor  the  physical 
result  of  any  agency  or  act  of  the  rebels,  or  of  their  unlawful  or  usurped 
power.  It  was  physically  independent  of  them,  hostile  to  them,  and  an 
act  which  they  not  only  did  not  commit,  but  would  not  have  committed, 
and  would  if  possible  have  prevented. 
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What  is  called  a  military  necessity  was  therefore  nothing  more  than 
this  :  it  constituted  the  motive  and  no  doubt  the  sufficient  motive  to  the 
burning  of  the  city  hall.  This  was  not  even  an  act  of  resistance  to  the 
attack  upon  the  city  ;  it  was  no  part  of  the  defence,  nor  a  force  em- 
ployed in  any  wise  in  maintenance  of  the  authority  or  possession  of  the 
government.  It  was  done  in  the  exercise  of  military  discretion,  for  the 
incidental  purpose  of  preventing  an  accession  to  the  means  of  the  rebels 
for  maintaining  their  rebellion.  The  importance  of  preventing  such  an 
accession  to  their  means  furnished  a  motive,  and  it  may  be  conceded  a 
controlling  motive,  to  the  burning  of  the  city  hall ;  but  that  did  not 
make  the  fire  happen  by  means  of  anything  done  by  them.  In  a  certain 
sense  it  may  be  true  that  the  city  hall  was  set  on  fire  by  reason  of  the 
attack  upon  the  city  by  an  armed  force  of  rebels;  but  between  that 
attack  and  the  fire  was  interposed  another  actor  who  caused  the  fire,  who 
set  in  operation  the  means  by  which  it  happened.  An  efficient  and  a 
sufficient  cause  of  fire,  and  the  means  by  which  it  happened,  intervened 
between  the  acts  of  the  rebels*  and  the  fire  itself,  and  a  cause  or  means 
without  which  (notwithstanding  the  acts  of  the  rebels),  the  fire  would 
not  have  happened  at  all. 

In  the  language  of  Mr.  Justice  Miller,  in  the  supreme  court  of  the 
United  States,  in  Insurance  Co.  v.  Tweed,  7  Wallace,  52,  "  If  a  new 
force  or  power  has  intervened,  of  itself  sufficient  to  stand  as  the  cause 
of  the  misfortune,  the  other  must  be  considered  as  too  remote."  That  lan- 
guage was  used  in  reference  to  a  similar  provision  in  a  policy  of  insur- 
ance, and  in  aid  of  the  inquiry  by  what  "  means "  the  fire  happened. 
There,  as  in  this  case,  there  was  in  some  sense  another  cause  but  for 
which  the  fire  would  not  have  happened  at  all.  And  the  opinion  shows 
that  the  existence  of  just  such  an  influential  cause  is  not  enough  to  bring 
a  case  within  the  proviso.  The  facts  here  are  much  stronger  than  the 
reasoning  there,  in  withdrawal  of  the  case  from  the  operation  of  the 
proviso,  because,  although  the  fire  would  not  have  happened  but  for  the 
existence  of  such  remote  cause  (the  attack  by  the  rebels),  it  is  equally 
true  that  such  remote  cause  would  not  have  produced  the  fire  at  alL 

To  apply  the  criterion  suggested  by  Mr.  Justice  Miller,  there  was  here 
the  intervention  of  distinct,  new,  affirmative  power  and  force,  other  than 
the  acts  of  the  rebels,  not  only  sufficient,  but  efficient  as  the  cause  of  the 
fire  in  the  city  hall,  and  the  actual  means  by  which  it  happened. 

We  think  therefore  that  it  cannot  be  held  that,  within  the  meaning  of 
the  proviso  in  question,  the  fire  which  destroyed  the  plaintiffs'  goods 
happened  by  means  of  the  rebellion,  or  of  anything  done  by  the  rebel 
forces. 

2.  An  obvious  inquiry  is  suggested  by  the  facts  stated  :  Whether  the 
setting  on  fire  of  the  city  hall  was  the  cause  of  the  loss  in  such  sense 
that,  within  the  proviso*  it  was  "  the  means  "  by  which  the  fire  happened  ? 
or  whether  that  also  was  not  the  remote  cause  of  the  fire  which  destroyed 
the  plaintiffs'  goods. 

In  our  preceding  discussion  we  have  assumed  that  the  setting  on  fire  of 
the  city  hall  was  the  means  of  communicating  the  fire  to  the  plaintiffs' 
goods  within  that  proviso,  unless  the  rebellion  or  the  acts  of  the  rebels 
should  be  held  such  means;  that  in  that  sense  the  acts  of  the  lawful  mil* 
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itary  authorities  of  the  United  States  were  the  proximate  and  efficient 
cause  and  means  by  which  the  fire  happened,  and  of  the  destruction  of 
those  goods  by  fire. 

We  do  not  find  it  necessary  to  discuss  the  question,  what  was  the 

Eroximate  and  what  was  the  remote  cause  of  such  destruction,  under  this 
ead.  The  suggestion  that  the  setting  on  fire  of  the  city  hall  was  only 
the  remote  cause,  while  the  casual  and  accidental  communication  of  the 
fire  to  the  plaintiffs'  store  from  the  burning  building  next  adjacent  there- 
to was  the  proximate  cause  of  the  fire  and  the  means  by  which  the  fire 
happened,  is  not  made  by  the  counsel  for  either  of  the  parties.  The 
contrary  is  conceded,  if  not  insisted  upon  by  both.  The  decision  by  the 
supreme  court,  in  Insurance  Co.  v.  Tweed,  was  assumed  by  both  to  be 
decisive  against  such  a  suggestion.  We  are  therefore  not  called  upon  to 
pursue  that  subject. 

8.  It  remains  to  consider  the  claim  of  the  defendant  that  the  fire 
happened  by  means  which  exempt  the  company  from  liability  upon  the 
ground  that  it  was  caused  by  "  military  power,"  and  was  therefore  within 
the  very  words  of  the  proviso. 

It  is  insisted  by  the  plaintiffs  that  the  word  "  military,"  in  the  con- 
nection in  which  it  is  found  in  the  proviso,  does  not  mean  the  lawful 
military  power  of  the  government,  acting  lawfully,  in  the  performance  of 
the  proper  duty  of  the  government  forces,  whether  engaged  in  hostile 
contest  with  an  invading  army  or  in  a  forcible  endeavor  to  suppress  an 
internal  rebellion. 

For  reasons  which  seem  to  us  convincing,  we  are  of  opinion  that  the 
word  u  military,"  in  the  proviso  in  question,  has  no  reference  to  the  law- 
ful acts  of  the  military  power  of  the  government.  Neither  the  reasons 
for  the  insertion  of  the  proviso  in  policies  of  insurance  against  fire,  nor 
the  history  of  that  insertion,  nor  any  judicial  decisions  upon  the  meaning 
and  purport  of  the  proviso,  nor  the  discussions  had  upon  its  construction, 
with  especial  reference  to  the  meaning  of  other  terms  employed  therein, 
sustain  the  interpretation  for  which  the  defendant  contends.  It  is  true 
that  the  precise  question,  what  is  the  import  and  legal  effect  of  the  word 
"  military,"  does  not  appear  to  have  been  decided  in  any  case  to  which 
our  attention  is  called.  And  had  that  proviso  been  now  for  the  first 
time  employed  to  exempt  the  defendant  from  a  portion  of  the  liability 
which  the  preceding  general  agreement  for  insurance  imports,  there 
would  be  much  plausibility  in  the  argument  that  the  defendant  intended 
not  only  to  exclude  liability  for  the  consequences  of  an  insurrection,  in- 
vasion, or  rebellion,  but  for  the  possible  consequences  of  those  violent  and 
forcible  means  which  may  be  necessary  to  repel  or  suppress  it.  And  yet, 
if  this  was  the  intent,  it  may  be  pertinently  asked,  why  was  the  exemp- 
tion limited  to  the  employment  of  military  force,  and  not  made  to  include 
the  forcible  or  violent  measures  which  municipal  authorities  or  police 
organizations  might  find  it  necessary  to  employ  to  suppress  a  riot,  insur- 
rection, or  civil  commotion  ? 

The  proviso  containing  the  words  "  military  or  usurped  power,"  was 
inserted  in  policies  as  early  as  1720,  and  the  history  of  the  subject,  as 

S'ven  in  Ellis  on  Insurance,  page  41,  Park  on  Insurance,  page  657,  and 
arahall  on  Insurance,  page  791,  shows  that  the  occasion  thereof  was 
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manifestly  the  liability  to  loss  by  fire  caused  by  a  foreign  enemy,  and 
invasion.  And  the  terms  "military  or  usurped  power"  were  used  in 
reference  to  the  existence  of  claims  to  the  exercise  of  governmental 
authority,  enforced  within  the  kingdom  and  constituting  rebellion  against 
the  recognized  government.  The  clause  originally  embraced  no  other 
terms  than  were  apt  to  indicate  the  violence  of  enemies  from  abroad,  and 
of  usurpation  exercising  governmental  authority,  or  rebellion  sustained 
by  organized  forces  within  the  kingdom. 

The  exception  as  then  introduced  into  policies  read  as  follows :  "  No 
loss  or  damage  by  fire  happening  by  any  invasion,  foreign  enemy,  or  any 
military  or  usurped  power  whatsoever,  will  be  made  good  by  this 
company."  The  idea  of  interference  with  the  peace  and  safety  of  the 
realm  by  organized  force  from  abroad,  or  rebellion  rising  to  the  propor- 
tions of  actual  or  at  least  formal  usurpation  of  governmental  authority 
(whether  more  or  less  successful),  and  manifestly  hostile  to  the  lawful 
government,  is  indicated  by  this  language.  The  experience  of  the  conn* 
try,  in  those  days  of  not  infrequent  invasion  and  rebellion,  the  result  of 
disputes  touching  the  right  or  the  succession  to  the  crown  of  England, 
gave  occasion  for  the  exception,  and  by  suggesting  its  cause  furnished 
also  an  explanation  of  its  meaning..  Foreign  invading  armies,  and  the 
organized  forces  rallied  in  whole  or  in  part  within  the  kingdom  to  over- 
turn the  government  or  .to  enforce  the  alleged  title  of  a  claimant  to  the 
crown,  usurping  or  endeavoring  forcibly  to  usurp  governmental  authority, 
were  in  view.  Reason  for  refusing  to  become  liable  for  losses  caused  by 
these  forces,  in  either  form,  is  found  not  only  in  helplessness  and  inability 
to  resist  them  and  the  magnitude  of  the  destruction  they  may  effect,  but 
in  the  want  of  recourse  for  indemnity  to  those  who  commit  the  violence. 

It  is  well  and  pertinently  suggested  that,  while  on  the  one  hand  no 
one  would  think  of  obtaining  insurance  against  the  lawful  acts  of  the 
government,  so  on  the  other  an  insurer  would  not  think  of  excepting 
such  lawful  acts  as  a  cause  of  the  fire  against  which  he  insured.  The 
citizen  without  insurance,  and  an  insurer  making  insurance,  if  that  con- 
tingency was  contemplated,  would  regard  his  government  as  bound  and 
presumptively  always  ready  to  idemmfy  against  losses  sustained  by  acts 
done  in  its  own  defence  or  in  maintaining  the  authority  of  the  law. 

The  subsequent  extension  of  the  proviso  to  uriot,  insurrection,  and 
civil  commotion,"  rather  confirms  than  impairs  this  view  of  the  meaning 
and  intent  of  the  original  proviso.  And  these  were  held  to  import 
occasional  local  or  temporary  outbreaks,  or  lawless  violence,  which,  though 
temporarily  destructive  in  their  effects,  did  not  rise  to  the  proportions  of 
organized  rebellion  against  the  government. 

The  observations  made  by  the  court  in  the  few  early  cases  in  which 
this  proviso  came  under  consideration  (although  any  possible  separate 
meaning  of  the  word  "  military "  is  not  suggested)  indicates  that  the 
clause  has  reference  to  acts  done  in  disregard  or  in  subversion  of  lawful 
authority,  and  includes  only  such  affirmative  acts.  Drinkwater  v.  Lon- 
don Assurance  Corporation,  2  Wilson,  863 ;  Longdate  v.  Mason,  refer- 
red to  by  the  text  writers  above  cited. 

In  the  last  named  case,  Lord  Mansfield  uses  this  significant  language : 
"  What  is  meant  by  military  or  usurped  power  ?     Tney  are  ambiguous, 
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and  they  seem  to  have  been  the  subject  of  a  question  and  determination. 
They  must  mean  rebellion  when  the  fire  is  made  by  authority  ;  as  in  the 
year  1745  the  rebels  came  to  Derby,  and,  if  they  had  ordered  any  part 
of  the  town  or  a  single  house  to  be  set  on  fire,  that  would  have  been  by 
authority  of  a  rebellion.  That  is  the  only  distinction  in  the  case.  It 
must  be  by  rebellion  got  to  such  a  head  as  to  be  under  authority." 

The  term  "  military "  is  employed  in  the  proviso  in  a  meaning  synon- 
ymous with  the  "  usurped  power "  intended  to  be  described,  er  as 
qualified  and  explaining  what  was  meant  by  "  usurped  power."  It  was 
in  this  view,  and  as  a  ground  of  distinguishing  between  the  usurped 
power  specified  in  the  proviso  and  the  power  of  a  mob,  that  Mr.  Justice 
Bathurst,  in  the  case  of  Drinkwater  v.  London  Assurance  Corporation^ 
construed  usurped  power  to  mean  either  an  invasion  by  foreign  enemies, 
to  give  laws  and  usurp  the  government  thereof,  or  an  internal  force  or 
rebellion,  assuming  the  power  of  the  government,  by  making  laws  and 
punishing  for  not  obeying  those  laws. 

An  "  invasion  "  necessarily  supposed  organization  and  military  power 
or  force  ;  so  of  the  words  "  foreign  enemy ; "  and  in  the  use  of  a  phrase 
which  should  include  also  violence  within  the  kingdom,  viz.,  "  military 
or  usurped  power,"  something  in  like  manner  hostile  to  or  subversive  of 
the  laws  and  of  lawful  government  was  intended,  as  plainly  as  if  the 
clause  had  been  "  or  any  other  military  or  usurped  power." 

That  the  terms  used  in  the  proviso  have  expressed  application  to  force 
illegally  employed  and  adversely  to  the  government,  is  indirectly  but 
impliedly  involved  in  the  decision  and  opinion  of  the  court  in  the  City 
Fire  Ins.  Co.  v.  Corliss,  21  Wendell,  367.  The  court  deemed  the  mean- 
ing of  the  words  "  usurped  power  "  long  settled.  The  property  there  in 
question  was  destroyed  by  order  of  the  mayor  of  the  city  of  New  York, 
for  the  purpose  of  arresting  a  conflagration.  It  was  claimed  that  this 
was  an  usurpation  of  power  and  authority  in  disregard  of  the  law.  The 
court  deemed  that,  if  the  mayor  bad  no  authority  to  do  the  act,  the 
company  was  still  liable,  for  that  it  was  not  an  usurpation  of  the  power 
of  government,  against  which  the  defendants  intended  to  protect  them- 
selves. 

The  case  of  Sprull  v.  N.  C.  Ins.  Co.  1  Jones  (N.  C),  126,  tends 
strongly  in  the  same  direction  ;  and  if  an  armed  patrol  may  be  deemed  a 
"  military  power,"  that  case  is  especially  pointed  and  significant. 

These  considerations,  and  the  significant  fact  that  every  other  word 
used  in  this  proviso  to  designate  the  means  by  which  a  fire  may  happen 
for  which  the  company  will  not  be  liable,  expresses  clearly  and  unequivo- 
cally what  is  lyilawf ul,  employed  in  disregard  or  in  subversion  of  the 
laws  of  the  government,  furnish  a  strong  case  for  the  application  of 
the  maxim  relied  upon  by  the  plaintiffs,  noscitur  a  so  cits.  This  maxim 
is  not  conclusive ;  but  in  a  case  of  doubt,  and  where  a  like  meaning  will 
satisfy  the  provision,  where  there  is  no  other  clause  or  language  hostile  to 
the  like  interpretation,  and  especially  when  other  considerations  tend  to 
support  it,  the  maxim  has  especial  force  and  significance. 

We  think  it  not  too  much  to  say  that  most,  if  not  all,  intelligent 
readers  of  the  proviso  in  question,  would  at  once  declare  that  the  word 
"  military  "  therein  was  employed  in  a  sense  kindred  to  the  other  terms, 
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i  *  - 

and  that  it  described  an  organization  military  in  its  form,  but  unlawful 
and  hostile  to  the  government  in  its  character  and  purpose. 

Again,  it  is  a  familiar  rule  in  the  construction  of  provisos  and  excep- 
tions of  this  sort,  made  in  qualification  of  the  general  positive  agreement, 
that  words  susceptible  of  either  construction  should  be  taken  most 
strongly  against  the  speaker  or  party  whose  language  is  to  be  interpreted ; 
and  that  the  general  and  positive  agreement  should  have  effect  unless 
the  exception  clearly  withdraws  the  case  from  its  operation.  This  has 
especial  force  when  the  other  considerations  pertaining  to  the  subject 
tend  to  the  same  result. 

To  this  should  be  added,  that  it  is  the  duty  of  an  insurance  company 
seeking  to  limit  the  operation  of  its  contract  of  insurance  by  special 

!>rovisos  or  exceptions,  to  make  such  limitations  in  clear  terms,  and  not 
eave  the  insured  in  a  condition  to  be  misled.  The  uncertainties  arising 
from  provisos,  exceptions,  qualifications,  and  special  conditions,  in  or 
indorsed  upon  policies,  have  been  often  condemned,  and  such  special 
modifications  are  justly  characterized  as  traps  to  deceive  and  catch  the 
unwary.  An  insured  may  reasonably  be  held  entitled  to  rely  an  a  con- 
struction favorable  to  himself  where  the  terms  will  rationally  permit  it. 
Where,  as  in  this  case,  such  construction  gives  a  signification  to  a  word 
ejusdem  generis  with  all  those  with  which  it  is  found  associated  and  in 
harmony  with  the  general  character  and  purpose  of  the  provision  in 
which  they  are  found,  he  is  clearly  entitled  to  insist  upon  such  con- 
struction. 

Our  conclusion  is,  that  the  plaintiffs  are  entitled  to  judgment  for  the 
amount  of  the  insurance,  with  interest  thereon  from  the  expiration  of 
sixty  days  from  the  2d  day  of  May,  1865,  on  which  day  it  is  admitted 
the  preliminary  proofs  of  loss  were  furnished  to  the  defendant,  and 
with  costs. 


CIRCUIT   COURT   OF   THE  UNITED   STATES.  —  NORTHERN 

DISTRICT  OF  FLORIDA. 

[March,  1875.] 

municipal  bonds.  —  subscription.  —  election.  —  repeal  of  char- 
ter of  municipal  corporation. 

MILNER'S  ADM'R  v.  CITY  OF  PENSACOIA. 

1.  Where  an  act  of  the  legislature  authorized  the  mayor  and  aldermen  of  a  city, 
"  with  the  consent  of  a  majority  of  the  corporation  comprising  said  city,"  to  subscribe 
money  to  any  railroad  leading  from  the  city,  and  to  borrow  money  to  pay  the  same, 
held,  that  there  was  thus  conferred  upon  the  municipal  officers  power  to  issue  bonds 
to  pay  the  subscription. 

2.  Under  authority  of  such  a  law,  the  mayor  and  aldermen  of  the  city  of  Pensacola 
subscribed  a  large  sum  to  aid  in  the  construction  of  a  railroad  from  the  city  of  Pen- 
sacola, and,  in  payment  thereof,  issued  negotiable  bonds  payable  to  bearer  in  twenty 
yean,  which,  on  their  face,  stated  that  they  were  issued  m  conformity  with  law.    In 
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.  a  suit  brought  by  an  innocent  holder  for  value  on  the  coupons  belonging  to  said  bonds, 
it  was  held  to  be  no  defence  to  the  action,  that  at  the  election  to  obtain  the  "  consent 
of  a  majority  of  the  corporation  comprising  said  city  "  to  such  subscription,  only  a 
minority  of  the  citizens  voted  ;  nor  that  the  question  submitted  to  the  citizens  was 
whether  the  subscription  should  be  made  to  construct  a  railroad  from  Fensacola  to 
Montgomery,  and  tne  subscription  was  actually  made  to  construct  a  railroad  from 
Pensaeola  to  the  state  line. 
S.  A  construction  of  a  law  which  would  impute  to  the  legislature  a  design  to  perpetrate 
an  unconscionable  and  barefaced  fraud  ought  to  be  avoided,  if  it  can  be  fairly  and 
reasonably  done. 

4.  This  rule  applied  to  the  acts  of  the  Legislature  of  Florida  providing  for  the  incor- 
poration of  cities  and  towns,  approved  August  6,  1868,  and  February  4,  1869. 

5.  It  is  not  within  the  power  of  a  legislature,  by  a  repeal  of  the  charter  of  a  municipal 
corporation,  to  invade  the  rights  of  its  creditors,  and  cancel  its  indebtedness.  Such 
legislation  impairs  the  obligation  of  contracts  and  is  unconstitutional. 

This  cause  was  heard  upon  demurrer  to  the  pleas. 

The  action  was  brought  to  recover  the  amount  due  on  a  large  number 
of  interest  coupons,  attached  to  bonds  issued  by  the  city  of  rensacola. 
The  following  is  a  copy  of  one  of  the  bonds :  — 

"  Issued  in  conformity  with  the  2d  section  of  an  act,  amendatory  of  an 
act  to  amend  the  act  incorporating  the  city  of  Pensaeola,  passed  by  the 
Legislature  of  the  State,  December  29th,  1852,  and  approved  by  the  gov- 
ernor, January  3d,  1853. 

CITY  OF  FENSACOLA :    STATE  OF  FLORIDA. 

Know  all  men  by  these  presents,  that  the  city  of  Pensaeola  is  indebted 
to  the  Alabama  and  Florida  Railroad  Company  of  Florida,  or  bearer, 
in  the  sum  of  Five  Hundred  Dollars,  which  sum  the  said  city  engages  to 
pay  in  current  money  of  the  United  States  at  the  office  of  the  City 
Treasurer  to  the  said  Alabama  and  Florida  Railroad  Company  of 
Florida,  or  bearer,  in  twenty  years  from  the  date  hereof,  with  interest  at 
the  rate  of  seven  per  cent,  per  annum,  payable  semi-annually  on  the  first 
day  of  July  and  the  first  day  of  January  in  each  year,  on  the  delivery  of 
the  Interest  Coupons  attached,  in  the  city  of  New  York,  at  such  bank:  as 
the  Treasurer  of  the  city  of  Pensaeola  shall  direct. 

"  Pensacola,  January  1, 1858.  Fbaxcis  B.  Bob£,  Mayor. 

"  F.  E.  de  la  Rua,  Treasurer." 

The  following  is  a  copy  of  one  of  the  coupons  sued  on :  — 

"$17.50.  City  op  Pensacola.  $17.50. 

"  City  Bond  No.  38,  for  $500. 

"  Interest  Coupon  for  Seventeen  f%  Dollars,  due  in  New  York  Julv  1st, 
1872. 

"  No.  29.  F.  E.  de  la  Rua,  Treasurer." 

The  other  bonds  are  of  the  same  tenor  save  as  to  letter  and  number, 
and  the  coupons,  save  as  to  number  and  date  of  payment. 

The  plaintiff  averred  that  as  the  administrator  of  Willis  J.  Milner,  he 
was  the  owner  and  bearer  of  108  of  these  bonds,  and  of  interest  cou- 
pons cut  therefrom  and  past  maturity,  which  amount  to  $36,662.50,  and 
tor  this  amount  he  asked  judgment. 

The  second  section  of  the  act  approved  January  8,  1858,  referred  to 
upon  the  face  of  the  bonds  as  the  authority  for  their  issue,  is  as  follows :  — 
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"  Sec.  2.  Be  it  further  enacted,  That  the  mayor  and  board  of  alder- 
men of  the  city  of  Pensacola,  with  the  consent  of  a  majority  of  the 
corporation  composing  said  city,  be  and  they  are  hereby  authorized  to 
subscribe  in  the  name  of  the  city  of  Pensacola  any  amount  of  money 
which  they  may  deem  necessary  to  any  plank-road  or  railroad  leading  from 
the  city  of  Pensacola ;  and  for  the  purpose  of  procuring  the  amount  of 
subscription,  the  said  city  of  Pensacola  shall  have  power  to  borrow  the 
same,  and  shall  have  power  to  impose  a  tax  on  real  estate  in  said  city 
at  a  rate  not  exceeding  two  per  centum  on  the  assessed  value  of  such 
property." 

Pensacola  was  incorporated  as  a  town  by  a  special  but  public  act  of  the 
legislature  passed  in  1839.  By  another  special  act  passed  in  1856,  it  was 
incorporated  sas  the  city  of  Pensacola.  Prior  to  the  adoption  of  the 
Constitution  of  1868,  all  the  cities  and  towns  of  the  state  were  incorpo- 
rated by  special  act. 

The  Constitution  of  1868  provided  (article  4f  section  21)  that  "  The 
legislature  shall  establish  a  uniform  system  of  county,  township,  and 
iicipal  government."  _ 

To  carry  out,  as  it  is  presumed,  this  provision  of  the  Constitution,  an 
act  was  passed  by  the  legislature  and  approved  August  6,  1868,  entitled 
"  An  act  to  provide  for  the  incorporation  of  cities  and  towns,  and  to 
establish  a  uniform  system  of  municipal  government  in  this  state." 

This  act  provided  that  the  male  inhabitants  of  any  hamlet,  village, 
or  town  in  the  state,  not  less  than  one  hundred  in  number,  might  establish 
for  themselves  a  municipal  government,  with  corporate  powers  and  priv- 
ileges under  the  provisions  of  the  act. 

It  then  proceeded  to  declare  how  such  municipal  governments  might 
be  organized,  and  what  should  be  their  powers  and  liabilities ;  in  short, 
to  provide  for  a  general  system  of  municipal  government. 

Section  30  of  the  act  was  as  follows :  "  That  all  the  powers  and  priv- 
ileges conferred  in  and  by  this  act  may  be  exercised  by  any  city  or  town 
within  the  limits  of  this  state  heretofore  incorporated ;  and  it  shall  be 
lawful  for  any  previously  incorporated  city  or  town  to  reorganize  their 
municipal  government  under  the  provisions  thereof  by  a  voluntary  sur- 
render of  their  charters  and  privileges,  and  by  an  organization  under  this 
act ;  and  upon  a  failure  upon  the  part  of  any  incorporated  town  or  city 
to  accept  the  provisions  of  this  act  within  six  months  after  its  approval, 
all  the  acts  vesting  such  city  or  town  with  power  are  hereby  repealed." 

Afterwards  the  legislature  passed  an  act  which  was  approved  February 
4, 1869,  having  the  same  title  as  the  act  just  referred  to,  and  having  in 
view  the  same  general  purpose.  The  30th  section  of  this  act  is  identical 
with  the  30th  section  of  the  act  of  August  6,  1868,  save  that  nine  months 
instead  of  six  months  was  prescribed  as  the  time  within  which  cities  and 
towns  were  to*  accept  the  provisions  of  the  act,  and  in  default  of  which 
all  acts  vesting  such  city  or  town  with  corporate  power  were  repealed. 

The  act  approved  February  4,  1869,  repealed  the  act  of  August  6, 
1868. 

It  appears  from  the  pleas  that  the  city  of  Pensacola,  within  six  months 
after  the  passage  of  the  act  of  1868,  surrendered  its  original  charter  and 
privileges,  and  reorganized  its  municipal  government  under  that  act. 
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But  that  the  city  failed  to  surrender  its  charter  and  privileges  within 
nine  months  after  the  approval  of  the  act  of  1869,  and  to  reorganize 
under  that  act,  but  that  the  same  city  of  Pensacola  with  the  same  terri- 
torial limits,  immediately  after  the  expiration  of  said  nine  months,  organ- 
ized under  the  provisions  of  the  first  six  sections  of  the  act  of  1869, 
which  prescribe  how  the  inhabitants  of  any  hamlet,  village,  or  town  in 
the  state,  not  less  than  fifty  in  number,  may  establish  for  themselves  a 
municipal  government. 

On  the  3d  of  February,  1870,  the  following  act  of  the  legislature  was 
approved  and  became  a  law :  — 

u  An  Act  relating  to  Cities.  —  Whereas,  the  legislature  of  this 
state,  by  the  passage  of  an  act  entitled  an  act  to  provide  for  the  incor- 
poration of  cities  and  towns,  and  to  establish  a  uniform  system  of  munic- 
ipal government  in  this  state,  approved  February  4, 1869,  did  not  intend 
said  act  to  affect  the  organization  of  any  city  or  town  made  under  or  by 
virtue  of  an  act  entitled  an  act  to  provide  for  the  incorporation  of  cities 
and  towns,  and  to  establish  a  uniform  system  of  municipal  government  in 
this  state,  approved  August  4, 1868 ;  therefore 

"  The  People  of  the  f&ate  of  Florida,  represented  in  Senate  and  Assem- 
bly, do  enact  as  follows  : 

"  Section  1.  That  all  acts,  doings,  and  proceedings  made  and  had,  or 
hereafter  to  be  made  and  had,  by  any  mayor,  board  of  councilmen,  or 
any  other  city  officer  in  any  city  of  this  state,  organized  in  pursuance  of 
an  act  entitled  an  act  to  provide  for  the  incorporation  of  cities  and 
towns,  and  to  establish  a  uniform  system  of  municipal  government  in  this 
state,  approved  August  4, 1868,  and  while  in  the  performance  of  their 
duties  under  said  organization,  are  hereby  declared  legal  and  valid." 

Messrs.  H.  A.  Herbert  $  A.  P.  Perry,  for  plaintiff. 

Messrs.  A.  JE.  Maxwell  $  Q-.  A.  Stanley,  contra. 

Woods,  C.  J.  The  defendant  pleads  the  general  issue  and  six  special 
pleas,  which,  however,  set  up  but  two  substantive  defences  to  the  action. 

The  first  of  these  special  defences  is  in  effect  as  follows:  That  the 
authority  to  incur  the  indebtedness  for  which  the  bonds  were  issued  was 
dependent  upon  the  consent  of  a  majority  of  the  corporation  composing 
said  city,  and  that  at  the  election  held  to  decide  whether  the  city  would 
incur  said  indebtedness  only  ninety-five  votes  were  cast,  which  was  not 
a  majority  of  said  corporation ;  and  the  question  submitted  to  the  voters 
was  whether  the  city  should  subscribe  to  the  stock  of  a  railroad  leading 
from  Pensacola  to  Montgomery,  in  the  State  of  Alabama,  and  not  to  a 
railroad  leading  from  Pensacola  to  the  Alabama  state  line. 

The  plea  which  sets  up  this  defence  fails  to  present  one  of  the  questions 
which  the  pleader  intended  to  present,  by  neglecting  to  aver  that  the 
subscription  of  stock  was  actually  made  in  a  company  which  was  only 
authorized  to  build,  and  only  did  build  a  railroad  from  Pensacola  to  the 
Alabama  state  line.  We  will,  however,  consider  the  plea  as  if  such  aver- 
ment were  made.  * 

The  evident  meaning  of  the  second  section  of  the  act  approved  Jan- 
uary 3, 1853,  above  quoted,  is  that  the  city  of  Pensacola  may,  upon  a 
condition  therein  named,  subscribe  to  the  capital  stock  of  any  plank-road 
or  railroad  leading  from  the  city  of  Pensacola,  and  may  borrow  the  money 
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to  pay  the  amount  of  its  subscription,  and  may  levy  a  tax  on  the  real 
estate  of  the  city  to  pay  the  sum  so  borrowed,  principal  and  interest. 

The  authority  given  by  this  enactment  is  ample  to  cover  the  acts  done 
by  the  mayor  ana  aldermen  of  the  city.  They  subscribed  the  stock  in  a 
railroad  leading  from  Pensacola,  and,  to  raise  the  money  to  pay  for  it, 
issued  the  bonds,  a  portion  of  which  are  in  controversy  in  this  action. 

The  power  to  borrow  money  conferred  upon  a  municipal  corporation 
implies  the  power  to  issue  bonds  and  interest  coupons  on  which  to 
negotiate  the  loan.     Roger*  v.  Burlington*  3  WalL  654. 

But  the  defendant  insists  that  a  majority  of  the  voters  of  the  city  did 
not  vote  for  the  subscription  of  money  to  the  railroad,  and  that  the  rail- 
road in  behalf  of  which  the  vote  was  taken  was  a  road  leading  from 
Pensacola  to  Montgomery,  and  not  a  road  from  Pensacola  to  the  Alabama 
state  line. 

Do  these  facts  constitute  a  defence  to  these  bonds  and  coupons  in  the 
hands  of  a  bond  fide  holder  ? 

The  authorities  are  adverse. 

"  When  a  corporation  has  power,  under  any  circumstances,  to  issue 
negotiable  securities,  the  bond  fide  holder  has  a  right  to  presume  that 
they  were  issued  under  the  circumstances  which  give  the  requisite  au- 
thority, and  they  are  no  more  liable  to  be  impeached  for  any  infirmity 
in  the  hands  of  such  a  holder  than  any  other  commercial  paper.'1  See 
Gelpeke  v.  Dubuque,  1  Wall.  203,  and  numerous  cases  there  cited.  See 
also  Moran  v.  Miami  Go.  2  Black,  722 ;  Mercer  Co.  v.  Socket,  1  WalL 
83  ;  Van  Hostrup  v.  Madison  City,  lb.  291 ;  Meyer  v.  Muscatine,  lb. 
384 ;  Mygatt  v.  City  of  Green  Bay,  8  Am.  L.  R.  271 ;  Sealing  v."  City  of 
Marine,  lb.  608  ;  Supervisors  v.  Schenck,  5  Wall.  772. 

In  the  case  of  Commissioners  of  Knox  Co.  v.  Aspinwall,  21  How.  545, 
it  was  held  that  when  the  bonds  on  their  face  import  a  compliance  with 
the  law  under  which  they  were  issued,  the  purchaser  is  not  bound  to  look 
further.  The  decision  of  the  board  of  commissioners  may  not  be  con- 
clusive in  a  direct  proceeding  to  inquire  into  the  facts  before  the  rights 
and  interests  of  other  parties  had  attached ;  but  after  the  authority  has 
been  executed,  the  stock  subscribed,  and  the  bonds  issued  and  in  the 
hands  of  innocent  holders,  it  would  be  too  late,  even  in  a  direct  proceeding, 
to  call  it  in  question. 

The  case  of  Marsh  v.  Fulton  Co.  10  Wall.  676,  is  relied  on  to  support 
the  defence  under  consideration. 

All  that  was  decided  in  that  case  was,  that  where  the  commissioners  of 
a  county  are  authorized  to  subscribe  to  the  capital  stock  of  a  particular 
corporate  body,  that  does  not  authorize  a  subscription  to  the  stock  of 
another  corporation,  and  that  the  bonds  issued  to  pay  for  such  stock  are 
issued  without  authority,  and  are  therefore  void.  That  is  not  this  case. 
Here  the  city  was  authorized  to  subscribe  to  any  plank-road  or  railroad 
leading  from  the  city  of  Pensacola.  The  pleas  show  that  the  subscrip- 
tion was  made  to  such  *a  railroad.  The  subscription  was  therefore 
covered  by  the  authority  of  the  law.  If  there  was  any  informality  in  the 
election  by  which  the  consent  of  the  citizens  of  Pensacola  was  to  be 
obtained  to  the  subscription,  that  brings  the  case  precisely  within  the 
authorities  above  cited. 
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I  am  of  opinion,  therefore,  that  the  defence  under  consideration  is  no 
answer  to  the  action. 

The  defence  mainly  relied  on  is  the  second. 

This  may  be  thus  stated :  After  the  bonds  and  coupons,  named  in  the 
declaration  were  issued  by  the  city  of  Pensacola,  the  charter  under  which 
it  was  organized  was  repealed,  and  the  municipal  body  known  as  the  City 
of  Pensacola  ceased  to  exist,  and  the  present  city  of  Pensacola  was  organ- 
ized under  another  law,  and  is  a  distinct  and  different  municipal  corpora- 
tion from  that  which  issued  the  bonds.  Therefore,  the  present  city  of 
Pensacola  is  not  liable  on  these  bonds  and  coupons. 

In  other  words,  it  is  claimed  that  the  city  of  Pensacola,  as  a  mu- 
nicipal corporation,  ceased  to  exist  by  its  failure  to  adopt  the  provi- 
sions of  the  act  of  February  4,  1869,  within  nine  months  after  the 
approval  of  that  act ;  that  as  a  consequence  all  the  debts  and  obligations 
incurred  by  the  city  prior  to  February  4,  1869,  were  cancelled  and  de- 
stroyed ;  and  that  the  present  city  of  Pensacola  haying  been  organized 
under  the  act  of  1869,  by  the  same  inhabitants,  and  covering  the  same 
territory,  and  with  substantially  the  same  powers,  is  relieved  of  any 
obligation  to  pay  the  debts  of  the  city  incurred  prior  to  February  4, 
1869. 

The  legislatioh  which  produces  such  effects  ought  to  be  clear  and 
explicit.  To  ascribe  a  purpose  to  accomplish  such  results  to  the  Legis- 
lature of  Florida  would  be  to  charge  it  with  an  attempt  to  perpetrate  a 
most  unconscionable  and  barefaced  fraud. 

I  do  not  believe  that  the  Legislature  of  Florida  had  any  such  purpose, 
or  that  its  legislation,  fairly  construed,  can  have  any  such  result.  A 
construction  of  the  law  which  sustains  such  a  purpose  ought  to  be 
avoided  if  it  can  be  fairly  and  reasonably  done,  consistently  with  the 
terms  of  the  act. 

A  careful  reading  of  the  acts  of  1868  and  1869  shows  that  the  purpose 
of  those  acts  was  not  to  destroy  the  municipal  corporations  already  exist- 
ing in  the  state,  but  to  carry  out  the  requirement  of  the  Constitution  by 
establishing  a  uniform  system  of  municipal  government  in  the  state,  and 
to  rehabilitate  the  existing  municipal  bodies  with  new  and  uniform 
privileges  and  powers. 

The  language  of  section  thirty  of  both  the  acts  carries  this  idea :  "All 
the  powers  and  privileges  conferred  in  and  by  this  act  may  be  exercised 
by  any  city  or  town  within  the  limits  of-  this  state  heretofore  incorpo- 
rated." Had  the  section  stopped  here,  there  could  be  no  pretence  that  its 
effect  was  to  create  new  corporate  entities.  But  it  proceeds  to  declare 
that  "  it  shall  be  lawful  for  any  previously  incorporated  city  or  town  to 
reorganize  their  municipal  government  under  the  provisions  thereof,  by  a 
voluntary  surrender  of  their  charters  and  privileges,  and  by  an  organiza- 
tion under  this  act." 

This  clause  provides  for  the  "  reorganization,"  not  the  destruction,  of 
municipal  corporations.  It  does  not  provide  for  a  new  corporate  entity. 
If  it  did,  it  would  follow  that  every  time  a  city  or  town  received  a  new 
charter  it  became  a*  new  corporate  body.  The  language  of  the  section 
thus  far  seems  to  recognize  the  continued  and  unbroken  life  of  the  cities 
and  towns  reorganized  under  the  act. 
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The  last  clause  of  the  section  which,  upon  a  failure  of  an  incorporated 
town  or  city  to  accept  the  provisions  of  the  act  within  nine  months,  re- 
peals the  acts  vesting  such  city  or  town  with  power,  does  not  necessarily 
destroy  the  corporate  existence  of  such  city  or  town. 

Judge  Dillon,  in  his  learned  work  on  Municipal  Corporations,  says  (vol. 
1,  sec.  116)  :  "  Where  the  functions  of  an  old  corporation  are  suspended, 
or  where  the  corporation  by  loss  of  all  its  members  or  of  an  integral  part 
is  dissolved  as  to  certain  purposes,  it  may  be  revived  by  a  new  charter,  and 
the  rights  of  the  old  corporation  granted  over  to  the  same  or  a  new  set  of 
corporators,  who  in  such  case  take  all  the  rights  and  are  subject  to  all  the 
liabilities  of  the  old  corporation  of  which  it  is  but  a  continuation." 

The  text  is  sustained  by  the  citation  of  the  following  among  other 
authorities  :  Hex  v.  Passmore,  3  Term  R.  119,  247  ;  Regind  v.  Bewdley, 
1  P.  Wms.  207  ;  Colchester  v.  Brooke^  7  Queen's  Bench,  383. 

My  construction  of  the  latter  part  of  section  30  is,  that  it  provided 
merely  for  a  suspension  of  the  powers  of  the  municipal  corporations  fail- 
ing to  reorganize  under  the  act,  and  not  for  a  dissolution  of  the  corpora- 
tion itself. 

As  soon  therefore  as  the  city  of  Pensacola  organized  under  the  first  six 
sections  of  the  act,  it  was  simply  the  assumption  by  the  city  of  the  new 
powers  and  privileges  which  the.  act  conferred,  and  was  not  the  creation  of 
a  new  corporation. 

That  it  was  not  the  purpose  of  the  legislature  to  give  the  effect  to  the 
act  of  1869  claimed  by  defendant  is  apparent  from  the  enactment  of  the 
Legislature  of  Florida,  approved  February  3, 1870,  entitled  "  An  act  relat- 
ing to  cities,"  and  copied  at  large  in  the  statement  of  the  case. 

I  am  of  opinion,  therefore,  that  the  failure  of  the  city  to  reorganize  un- 
der the  act  of  1869,  within  nine  months  after  its  passage,  did  not  put  an 
end  to  the  corporate  existence  of  the  city  of  Pensacola,  and  that  its  sub- 
sequent reorganization  under  the  first  six  sections  of  the  act  did  not  cre- 
ate a  new,  but  was  merely  the  rehabilitation  of  an  old  corporate  entity. 

But  conceding  that  the  effect  of  the  acts  of  August  6,  1868,  and  Febru- 
ary 4,  1869,  and  of  the  failure  of  the  city  of  Pensacola  to  reorganize  un- 
der the  latter  act  was  what  the  defendant  claims,  and  that  it  was  the  pur- 
pose of  the  legislature  to  accomplish  that  result,  the  question  remains,  Was 
it  competent  for  the  legislature  to  destroy  a  municipal  corporation,  or  to 
put  it  in  its  power  to  destroy  itself,  so  as  to  cancel  and  wipe  out  its  debts 
and  liabilities  ? 

It  was  held  by  Judge  Story,  in  Murnma  v.  Potomac  Company^  8  Pet. 
281,  that  a  private  corporation  might  be  dissolved  by  the  legislature  or 
by  judicial  sentence,  and  that  such  dissolution  did  not  impair  the  obliga- 
tion of  a  contract  any  more  than  the  death  of  an  individual  impairs  the 
obligation  of  his  contract.  He  placed  this  view  on  two  grounds:  (1) 
Because  the  obligation  survives  and  the  creditors  may  enforce  their  claims 
against  any  property  belonging  to  the  corporation;  and  (2)  because  every 
creditor  is  presumed  to  contract  with  reference  to  the  possibility  of  the 
dissolution  of  the  corporate  body. 

The  case  is  different  with  a  municipal  corporation.  The  main,  and  in 
most  cases  the  only  source  from  which  creditors  of  a  municipal  corporation 
can  expect  to  receive  payment  of  their  claims,  is  found  in  the  power  of 


May,  1875.]  THE  AMERICAN  LAW  TIMES  REPORTS.  193 

Vol.  H]  MlLNES's  ADMIK18T&ATOK  V.   ClTT  OF  PeKBACOUL.  [No.  5. 

taxation.  The  dissolution  of  the  corporation  of  course  puts  an  end  to  its 
power  of  taxation  and  renders  the  collection  of  debts  owing  by  it  an  im- 
possibility. 

Now  in  the  case  of  these  bonds,  the  act  which  authorized  the  indebted- 
ness for  which  they  were  issued  also  provided  for  the  levy  of  a  tax  to  pay 
the  indebtedness. 

That  provision  for  taxation  was  as  much  a  part  of  the  contract  between 
the  city  of  Pensacola  and  the  bondholder  as  it  it  had  been  inserted  in  the 
body  of  the  bond,  A  repeal  of  the  tax  provision  would  have  impaired  the 
obligation  of  the  contract,  and  would  have  been  a  violation  of  the  Con- 
stitution of  the  United  States. 

In  the  case  of  Von  Hoffman  v.  Quincy,  4  Wall.  585,  the  result,  the  de- 
cision of  the  court,  was,  that  when  a  statute  authorized  a  municipal  corpo- 
ration to  issue  bonds  and  to  exercise  the  power  of  local  taxation  to  pay 
them,  and  persons  have  bought  and  paid  value  for  bonds  issued  accord- 
ingly, the  power  of  taxation  thus  given  is  a  contract  within  the  meaning 
of  the  Constitution,  and  cannot  be  withdrawn  until  the  contract  is  satisfied. 

The  state  and  the  corporation  in  such  cases  are  equally  bound.  See 
also  Butz  v.  Muscatine,  8  Wall.  583  ;  Welch  v.  St.  Gtenevieve,  1  Dillon, 
135 ;  Lansing  v.  County  Treasurer,  lb.  522. 

If  the  legislature  cannot  take  from  a  municipal  corporation  the  power 
of  taxation  conferred  contemporaneously  with  the  power  to  borrow  money, 
and  for  the  purpose  of  repaying  the  money  borrowed,  it  would  seem  to  fol- 
low a  fortiori  that  it  could  not  utterly  destroy  the  municipal  corporation 
which  had  issued  bonds  on  the  faith  of  a  law  authorizing  taxation  to  pay 
them,  thus  not  only  repealing  the  power  of  taxation,  but  leaving  no  cor- 
porate entity  in  existence  against  which  suit  might  be  brought. 

How  the  obligation  of  a  contract  made  by  a  municipal  corporation  for 
the  payment  of  money  could  be  more  effectually  impaired  it  is  difficult  to 
conceive. 

Upon  this  question  Judge  Dillon,  in  his  work  on  Municipal  Corpora- 
tions, vol.  1,  sec.  114,  says :  — 

"  As  respect*  creditor* i  of  a  municipal  corporation,  their  rights  are  pro- 
tected  from  legislative  invasion  by  the  Constitution  of  the  United  States, 
and  no  repeal  of  a  charter  of  a  municipal  corporation  can  so  dissolve  it  as 
to  impair  the  obligation  of  the  contract,  or,  it  may  probably  be  safely 
added,  preclude  the  creditor  from  recovering  his  debt/9 

In  support  of  this  view  the  learned  author  cites  the  following  authori- 
ties :  Cooley  Con.  Lim.  290,  292 ;  Curran  v.  Arkansas,  15  How.  312 ; 
Thompson  v.  Lee  County,  3  Wall.  827 ;  Havemeyer  v.  Iowa  County, 
lb.  294 ;  2  Kent,  307,  note ;  County  Commissioners  v.  Cox,  6  Ind.  403 ; 
Coulter  v.  Robertson,  24  Miss.  278 ;  Soutter  v.  Madison,  15  Wis.  30 ; 
Blake  v.  Railroad  Co.  89  N.  H.  435. 

My  conclusion  is,  therefore,  that  no  legislation  of  the  State  of  Florida 
could  so  destroy  the  city  of  Pensacola  as  to  relieve  it  from  the  obligation 
to  pay  the  bonds  issued  by  it ;  that  the  present  city  of  Pensacola  is  the 
same  corporate  entity  as  that  by  which  the  bonds  were  issued,  reorganized 
and  clothed  with  a  new  charter  and  with  new  powers  and  privileges,  it  is 
true,  but  still  the  same  municipal  corporation,  and  liable  to  pay  the  bonds 
and  coupons  in  controversy  in  this  suit. 

vol.  n.  13 
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Any  other  conclusion  would  produce  the  most  monstrous  results. 

It  would  put  it  in  the  power  of  every  city  and  town  in  Florida  to  can- 
cel all  its  indebtedness  incurred  prior  to  February  4,  1869,  amounting  to 
many  hundred  thousand  dollars,  and  to  set  their  creditors  at  defiance.  It 
would  enable  every  city  which  receives  a  new  charter  to  repudiate  all  in- 
debtedness contracted  under  its  old  one,  and  leave  the  holders  of  its  bonds 
utterly  without  remedy. 

In  my  judgment  neither  of  the  defences  set  up  by  the  special  pleas  are 
good  in  law. 

The  demurrer  to  the  pleas  must,  therefore,  be  sustained. 


SUPREME  JUDICIAL  COURT  OF  MASSACHUSETTS. 

(To  appear  in  116  Mast.) 

CONSTITUTIONAL     LAW.  —  DIVOBGB*  —  MASSACHUSETTS    ACT    OF    1874, 

C.   897,   §    1,   UNCONSTITUTIONAL. 

SPABHAWK  v.  SPABHAWK. 

The  St.  of  1874,  c  897,  S  1,  providing  that  "  all  divorces  nisi  heretofore  decreed  under 
and  by  authority  of  "  the  St.  of  1870,  c.  404,  "  shall  be  deemed  and  taken  to  be,  and 
have  the  force  and  effect  of,  absolute  divorces  from  the  bonds  of  matrimony,"  and  that 
the  justices  of  this  court,  upon  petition  and  notice,  may  authorize  the  party,  against 
whom  such  divorce  has  been  granted,  to  marry  again,  is  unconstitutional. 

Petitions  under  the  St.  of  1874,  c.  897,  §  1,  for  leave  to  marry  again. 
Each  petitioner  alleged  that  his  wife  had  obtained  from  him  in  1872  a 
divorce  nisi  under  the  St.  of  1870,  c.  404,  for  the  cause,  in  the  first  case, 
of  extreme  cruelty,  and,  in  the  second,  of  cruel  and  abusive  treatment. 

Upon  the  first  petition  being  presented  on  August  13,  1874,  in  vaca- 
tion, with  a  request  for  an  order  of  notice  by  publication,  Gray,  C.  J., 
reserved  for  the  consideration  of  the  full  court  the  question  of  law  whether 
upon  the  facts  alleged  the  petition  could  be  entertained.  The  case  was 
submitted  upon  briefs. 

Q-.  Sparhawk,  pro  se. 

M.  Ct.  Parker ,  as  amicus  curies,  contra. 

In  the  second  case,  an  order  of  notice  having  been  issued  and  returned 
at  September  term,  1874,  it  appeared  that  the  petitioner  had  been  divorced, 
as  alleged,  and  not  otherwise ;  and  Morton,  J.,  found  that  upon  the  evi- 
dence the  prayer  of  the  petitioner  ought  to  be  granted,  if,  upon  the  facts 
above  stated,  it  was  lawful  so  to  do,  and  reserved  that  question  for  the  de- 
termination of  the  full  court. 

J".  D.  Long,  for  the  petitioner. 

Gray,  C.  J.  The  question  presented  by  these  two  cases  is  of  the  valid- 
ity of  the  St.  of  1874,  c.  397,  §  1,  by  which  the  legislature  has  enacted 
that  "  all  divorces  nisi  heretofore  decreed  underhand  oy  authority  of  "  the 
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St.  of  187 09  c.  404,  "  shall  be  deemed  and  taken  to  be,  and  have  the  force 
and  effect  of,  absolute  divorces  from  the  bonds  of  matrimony ;  and  the 
justices  of  the  supreme  judicial  court,  upon  petition  filed  by  the  party 
against  whom  such  divorce  has  been  granted,  and  upon  such  notice  as  the 
court  shall  order,  may  authorize  such  party  to  marry  again." 

The  question  thus  presented  for  the  determination  of  the  court  is  of  the 
greatest  importance,  involving  a  consideration  of  the  constitutional  bound- 
ary between  the  legislative  and  the  judicial  departments  in  this  common- 
wealth, and  deeply  affecting  the  rights  and  duties  of  many  of  its  citizens ; 
for  if  this  enactment  is  invalid,  innocent  persons,  who,  relying  upon  its 
terms,  have  contracted  a  new  marriage  since  its  passage,  may  find  that 
their  marriage  is  unlawful ;  and  if  it  is  valid,  husbands  and  wives,  tem- 
porarily separated,  who  intend  to  return  to  one  another,  or  some  even  who 
are  actually  reunited,  may  find  themselves  absolutely  divorced,  without 
any  petition  by  either,  and  perhaps  against  the  wishes  of  both. 

Owing  to  the  importance  of  the  question,  the  earliest  opportunity  was 
afforded  to  bring  it  before  the  full  court,  and  one  of  these  cases  having 
been  submitted  upon  briefs,  the  subject  has  been  considered  by  all  the 
judges. 

To  declare  a  divorce  between  husband  and  wife  involves  an  investiga- 
tion of  a  judicial  nature.  2  Kent  Com.  (12th  ed.)  106  ;  Shaw  v.  Ghtudy 
L.  R.  8  H.  L.  55,  91.  Whether  such  a  power  can  be  exercised  by  the 
legislative  department  depends  upon  the  Constitution  of  the  state.  The 
authorities  elsewhere  upon  the  subject  are  fully  collected  and  classified  in 
1  Bishop  on  Marriage  &  Divorce  f5th  ed.),  c.  89,  and  in  Cooley  on  Con- 
stitutional Limitations  (3d  ed.),  109  et  seq.  But  it  is  unnecessary  to  con- 
sider them,  because  the  provisions  of  our  own  Constitution  are  decisive. 

The  80th  article  of  the  Declaration  of  Rights  prefixed  to  the  Constitu- 
tion declares  that  in  the  government  of  this  commonwealth  the  legisla- 
tive department  shall  never  exercise  the  executive  and  judicial  powers  or 
either  of  them.  The  third  chapter  of  the  Constitution,  entitled  "  Judi- 
ciary Power,"  contains  this  article :  "All  causes  of  marriage,  divorce  and 
alimony,  and  all  appeals  from  the  judges  of  probate,  shall  be  heard  and 
determined  by  the  governor  and  council,  until  the  legislature  shall  by 
law  make  other  provision."  The  word  "  causes  "  is  evidently  here  used 
as  equivalent  to  "  controversies "  or  "  cases  ;  "  and  the  terms,  as  well  as 
the  position  of  this  article  in  the  Constitution,  manifest  the  intention  of 
the  people,  in  establishing  a  frame  of  government,  to  commit  the  hearing 
and  determination  of  all  cases  of  divorce  and  probate  appeals  to  the  ju- 
diciary only.  The  reason  for  temporarily  intrusting*  the  jurisdiction  of 
these  matters  to  the  governor  and  council  doubtless  was  that  it  had  been 
vested  in  them  under  the  province  charter. 

The  probate  jurisdiction  was  reserved  to  the  governor  and  council  by 
the  terms  otf  the  charter  itself.  One  of  the  earnest  acts  of  the  general 
court  of  the  province  provided  that  "all  controversies  concerning  mar- 
riage and  divorce  shall  be  heard  and  determined  by  the  governor  and 
council;*'  and  another  act,  not  long  after,  authorized  them,  upon  proof 
of  long  absence  of  a  husband  or  wife  without  being  heard  of,  to  declare 
that  the  other  party  should  be  deemed  single  and  unmarried,  and  to  grant 
leave  to  that  party  to  marry  again.     Prov.  Sts.  1692-98  (4  W.  &  M.), 
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c.  25,  §  4 ;  1698  (10  W.  III.),  c.  19 ;  1  Prov.  Laws  (State  ed.),  15,  61, 
854 ;  Anc.  Chart.  32,  243,  322.  The  governor  and  council  having  been 
thus  constituted  a  supreme  court  of  probate,  and  a  court  for  the  decision 
of  cases  of  marriage  and  divorce,  their  proceedings  as  such,  though  not 
according  to  the  course  of  the  common  law,  were  judicial,  and  were  deter- 
mined by  a  vote  of  a  majority  of  those  present,  even  if  the  governor  was 
in  the  minority.  This  was  settled  by  the  privy  council  in  England,  after 
long  differences  between  the  governor  and  the  council  of  the  province,  as 
appears  from  a  message  of  Governor  Hutchinson  and  the  answer  of  the 
House  of  Representatives  in  1774,  the  material  parts  of  which  are  printed 
in  a  collection  of  Massachusetts  State  Papers,  1765-1775,  published  in 
Boston  in  1818,  410,  411.  See  also  Message  of  Governor  Pownall  to  the 
Council  in  1760,  Quincy,  573 ;  Peters  v.  Peters,  8  Cush.  529,  541. 

The  only  instance,  known  to  us,  in  which  the  Legislature  of  Massachu- 
setts passed  an  ust  dissolving  a  marriage,  since  the  province  charter  and 
before  the  adoption  of  the  Constitution,  was  during  the  Revolutionary 
War,  after  the  departure  of  the  royal  governor  and  lieutenant  governor, 
and  while  there  was  no  court  in  the  state  authorized  to  grant  divorces. 
St.  March  Session  1780,  c.  7  ;  Mass.  State  Laws,  1775-1780,  287. 

The  legislature,  in  the  execution  of  the  power  conferred  upon  it  by  the 
Constitution  of  the  commonwealth,  provided  by  the  St.  of  1783,  c.  46,  § 
8,  that  this  court  should  be  the  supreme  court  of  probate  ;  and  by  the  St 
of  1785,  c.  69,  that  all  questions  of  divorce  and  alimony  should  be  heard 
and  tried  by  this  court,  and  that  its  decrees  should  be  final ;  and  the  same 
jurisdiction  has  remained  in  this  court  to  the  present  day.  In  1792,  Gov- 
error  Hancock  disapproved  a  resolve  granting  a  divorc/,  as  being  beyond 
the  constitutional  power  of  the  legislature ;  and  although  a  few  similar 
resolves  or  acts  have  been  passed  in  recent  times,  they  have  never  been 
recognized  as  valid  by  this  court.  Shannon  v.  Shannon,  2  Gray,  285,  287 ; 
White  v.  White,  105  Mass.  325. 

The  legislature  undoubtedly  has  the  power  by  general  laws  to  specify 
the  grounds  and  regulate  the  forms  of  divorce  in  future  cases ;  ana  even 
to  authorize  this  court  to  entertain  applications  for  an  absolute  divorce  for 
causes  already  occurred,  and  which  at  the  time  of  their  occurrence  were 

Sounds  for  a  divorce  from  bed  and  board  only.  Stevens  v.  Stevens,  1 
et.  279. 

But  the  legislature  has  no  power  under  the  Constitution  of  Massachu- 
setts to  grant  divorces.  Nor  can  it  substantially  alter  the  nature  and 
effect  of  judgments  or  decrees  already  rendered  by  the  courts,  without 
violating  the  Constitution  which  prohibits  it  from  exercising  judicial 
power.    Denny  v.  Mattoon,  2  Allen,  361. 

The  General  Statutes,  like  the  earlier  statutes  of  the  commonwealth, 
provided  that  for  certain  causes  this  court  might  grant  a  divorce  from  the 
bond  of  matrimony;  for  certain  other  causes,  a  divorce  from  bed  and 
board ;  and  also,  after  such  a  divorce  from  bed  and  board,  and  the  parties 
had  lived  separately  for  five  consecutive  years,  a  divorce  from  the  bond  of 
matrimony  on  the  petition  of  the  party  who  obtained  the  divorce  from 
bed  and  board,  or,  after  they  had  lived  separately  for  ten  years,  on  the 
application  of  either  party.     Gen.  Sts.  c.  107,  §§  6,  7,  9,  10. 

The  St.  of  1870,  c.  404,  substituted*  for  the  decree  of  divorce  from  bed 
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and  board,  a  decree  of  divorce  nm  under  the  provisions  of  that  act,  to  be- 
come void  if  the  parties  should  live  together  again  at  any  time  before  it 
was  made  absolute,  and  to  be  made  absolute  by  the  court,  on  the  applica- 
tion of  either  party,  and  proof  that  the  parties  had  continued  to  live  sep- 
arately for  five  (or,  at  the  discretion  of  the  court,  three)  consecutive  years 
next  after  the  decree  nisi.  That  statute  did  but  change  names  and  forms 
of  proceeding,  and  shorten  the  time  within  which,  after  a  decree  of  sep- 
aration, an  absolute  and  final  decree  of  divorce  might  be  rendered.  The 
decree  of  divorce  nisi  was  in  substance  and  effect  a  divorce  from  bed  and 
board ;  it  did  not  absolutely  dissolve  the  marriage ;  and  it  could  be  made 
absolute,  even  as  regarded  the  innocent  party,  only  on  a  further  judicial 
hearing  and  determination  upon  a  new  petition  by  one  party  and  notice 
to  the  other.  Bigelow  v.  Bigelow,  108  Mass.  38  ;  Graves  v.  Graves,  lb. 
314  ;  Edgerlyv*  Edgerly,  112  Mass.        ;  Q-amett  v.  Q-arnett,  114  Mass. 

The  St.  of  1873,  c.  371,  expressly  repealed  the  provisions  of  the  St.  of 
1870  as  to  granting  a  divorce  nisi  and  making  the  same  absolute,  and  the 
effect  of  the  parties  living  together  again  ;  and  authorized  this  court  to 
grant  an  absolute  divorce  from  the  bonds  of  matrimony,  either  for  any 
cause  for  which  a  divorce  nisi  might  then  be  granted,  or  on  the  petition 
of  any  party  to  whom  a  divorce  nisi  or  from  bed  and  board  had  been 
decreed,  with  this  limitation  only,  that  when  the  cause  was  desertion,  the 
desertion,  in  the  first  alternative,  and  the  living  apart  since  the  qualified 
divorce,  in  the  second  alternative,  must  have  continued  three  consecutive 
years.  This  statute,  while  it  multiplied  the  causes  which  would  warrant 
the  granting  of  a  divorce  from  the  bonds  of  matrimony,  so  as  to  include 
those  which  had  previously  been  grounds  of  divorce  nisi  or  from  bed  and 
board  only  ;  and  abridged  'the  time  in  which  a  party  who  had  obtained 
a  divorce  of  the  latter  character  might  apply  for  an  absolute  one ;  still 
left  the  question,  whether  an  absolute  divorce  should  be  granted,  to  be  de- 
termined by  the  judicial  discretion  of  the  court,  as  applied  to  the  facts  of 
each  case. 

The  provision  of  the  St.  of  1870,  which  declared  that  a  decree  of  di- 
vorce nisi  under  that  act  should  become  void  if  the  parties  lived  together 
again  before  it  was  made  absolute,  having  been  repealed  by  the  St.  of 
1873,  such  cohabitation,  after  the  passage  of  this  statute,  would  not  of  it- 
self avoid  or  annul  the  decree  of  divorce  nisi  ;  bat  it  was  a  fact  to  be  al- 
lowed such  weight  and  effect,  in  connection  with  the  other  circumstances 
of  the  case,  as  the  court,  at  the  hearing  of  a  petition  for  an  absolute  di- 
vorce, should  adjudge  it  to  be  legally  entitled  to. 

The  provision  of  the  St.  of  1874,  c.  397,  §  1,  that  u  all  divorces  nisi 
heretofore  decreed  "  under  the  St.  of  1870  "  shall  be  deemed  and  taken 
to  be  and  have  the  force  and  effect  of  absolute  divorces  from  the  bonds  of 
matrimony,"  goes  beyond  all  former  statutes.  Giving  it  effect  according 
to  its  terms,  husbands  and  wives,  who,  having  been  divorced  from  bed  and 
board  under  the  St.  of  1870,  had  come  together  again  since  the  St.  of 
1873  took  effect,  would  find  their  marriage  dissolved,  and  their  children, 
bdrn  or  begotten  during  such  cohabitation,  illegitimate.  And,  apart  from 
such  extreme  cases,  it  would,  in  all  to  which  it  purports  to  apply,  sever, 
without  judicial  process,  hearing,  or  decree,  the  existing  bond  of  matri- 
mony between  the  parties  ;  make  those,  who  were  still  husband  and  wife, 
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no  longer  such ;  and  effect  this  result  by  attributing  to  judicial  decrees, 
rendered  before  its  passage,  a  force  and  operation  which  they  did  not  have 
when  they  were  made.  We  are  unanimously  of  opinion  that  this  exceeds 
the  power  of  the  legislature  under  the  Constitution  of  the  Common- 
wealth. 

The  further  provision  of  the  same  section,  that  the  court,  upon  petition 
filed  by  the  party  against  whom  a  divorce  nisi  has  been  granted,  may  au- 
thorize such  party  to  marry  again,  is  so  based  upon  and  connected  with 
the  previous  provision,  that  it  cannot  be  deemed  to  have  been  intended  by 
the  legislature  to  have  any  separate  force.  The  whole  section  is  there- 
fore unconstitutional  and  void.  Warren  v.  Mayor  $  Aldermen  of  Charles- 
town,  2  Gray,  84.  To  hold  otherwise  would  be  to  impute  to  the  legisla- 
ture the  purpose  that  a  man  who  was  still  the  husband  of  one  wife  might 
be  authorized  by  this  court  to  marry  another.  Petitions  dismissed. 


COURT  OF  THE  UNITED  STATES.  —  WESTERN 
DISTRICT  OF  TENNESSEE. 

[Mabch,  1875.] 

THE  "  CIVIL  BIGHTS  ACT  "  UNCONSTITUTIONAL.  —  JUDGE  EMMONS'S 

CHARGE    TO    THB  GBAND*  JUBY. 

Emmons,  C.  J.,  delivered  the  following  charge  to  the  grand  jury :  — 

Gentlemen  of  the  Jury :  It  is  to  be  regretted  that  a  question  of  such 
exceptional  importance,  and  one  which  is  producing  so  much  excitement 
should  come  before  the  court  in  this  form.  At  an  early  day,  however, 
and  during  the  term,  we  are  compelled  by  law  to  decide  the  matter  you 
lay  before  us. 

The  severe  penalties  imposed  by  this  law  upon  prosecuting  attorneys 
and  other  officials  will,  we  are  advised,  be  attempted  to  be  enforced  should 
the  grand  jury  fail  to  indict,  in  the  assumption  that  their  action  will  be 
controlled  by  such  officers  unless  the  court  acts.  Every  consideration 
makes  it  a  duty  to  answer  your  questions  at  once. 

You  ask  whether  it  is  a  crime  for  which  you  have  a  right  to  find  an  in- 
dictment, that  a  negro  has  been  denied  "  the  full  and  equal  enjoyment  of 
the  accommodations,  advantages,  facilities,  and  privileges  of  the  theatres 
and  inns  "  of  the  state.  Such  a  denial  is  not  an  offence  over  which  Con- 
gress can  give  this  court  jurisdiction.  Those  are  matters  which  the  state 
government  alone  control. 

The  parties  who  think  themselves  aggrieved  can  bring  their  civil  action 
in  this  court  at  once.  Any  decision  we  may  then  make  can  be  reviewed 
by  the  supreme  court. 

In  ordinary  circumstances,  this  brief  reply  is  all  which  we  should  make. 
It  is  all  which,  as  a  very  general  rule,  the  proprieties  of  such  occasions 
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authorize.  But  such  are  the  exceptional  conditions  which  attend  these 
complaints  before  you,  and  such  the  excited  condition  of  those  classes 
whom  the  law  was  intended  to  affect,  that  after  much  hesitation  we  have 
yielded  to  an  earnest  request  to  state  in  a  simple  and  untechnical  form 
the  reason  upon  which  our  advice  rests.  To  do  this  successfully,  in  haste, 
and  without  preparation,  is  still  more  difficult  for  a  judge  than  to  treat 
the  matter  technically  when  addressing  the  judicial  and  professional 
mind. 

Until  the  three  recent  amendments  to  the  national  Constitution,  which 
abolished  slavery  and  attempted  to  protect  the  civil  and  political  rights  of 
the  freedmen,  all  parties  conceded  that  the  federal  government  had  no 
power  whatever  to  restrain  such  an  offence  as  this.  The  punishment  of 
murder,  arson,  assaults  and  batteries,  trespasses,  frauds,  injuries  to  repu- 
tation, of  obstructions  to  the  right  of  attending  church,  public  schools, 
theatres,  and  forcing  the  right  of  being  accommodated  in  inns,  and  by 
common  carriers  within  the  state,  were  matters  not  only  not  granted  to 
the  general  government,  but  in  the  Constitution  itself  expressly  reserved 
to  the  states.  The  vast  mass  of  civil  and  political  rights  included  in  the 
compendious  phrase,  the  right  of  "  life,  liberty,  and  the  pursuit  of  happi- 
ness," rested  entirely  under  state  protection.  To  this  familiar  and  un- 
questioned truism,  there  was  universal  assent  then,  and  is  now.  The  only 
question  presented  for  judicial  determination  is,  have  these  amendments 
completely  revolutionized  the  whole  character  of  our  government  ?  Be- 
cause it  is  entirely  evident  that  if  Congress  has  the  power  of  regulating 
the  theatre  and  "  other  places  of  amusement "  in  Memphis  and  other  cities 
of  the  Union,  this  necessarily  involves  the  power  of  protecting  the  more 
sacred  and  important  rights  of  the  colored  citizen. 

The  thirteenth  amendment  abolished  slavery  only,  it  did  no  more.  It 
gave  the  freedman  no  right  of  protection  from  the  federal  government 
superior  to  that  of  his  white  fellow-citizens,  and  no  exemption  from  the 
power  of  state  control  which  might  be  exercised  against  others.  The 
right  of  legislation  secured  to  Congress  in  the  amendment  was  that  only  of 
creating  penalties  for  a  violation  of  its  provisions,  and  providing  securities 
against  the  reestablish ment  of  slavery,  either  generally  or  in  particular 
instances.  It  accords  no  more  authority  to  enact  that  he  should  have  the 
right  to  vote,  to  testify,  to  make  contracts,  to  hold  real  estate,  exercise 
trades,  attend  public  schools,  or  any  other  matter  or  thing  within  the 
limits  of  a  state,  than  it  does  to  enact  the  same  thing  in  reference  to  white 
men.  The  utmost  effect  of  this  great  provision  in  our  Constitution  was 
to  make  the  colored  man  a  citizen,  equal  before  the  laws  with  the  race 
which  had  enslaved  him.  For  this  purpose  the  fourteenth  amendment 
was  by  no  means  necessary.  So  far  as  the  control  of  Congress  is  concerned, 
the  states  were  still  free  to  legislate  in  reference  to  what  persons  should 
attend  theatres,  be  accommodated  at  inns,  or  be  transported  by  common 
carriers  within  the  states.  As  an  illustration  of  unquestioned  local  state 
power  anterior  to  this  amendment,  we  suggest  a  fact  in  the  history  of  the 
state  of  Michigan  :  By  the  voice  of  the  people,  it  three  times  denied  the 
colored  race,  though  taxed,  the  right  of  voting.  The  supreme  court  of 
that  state  sustained  as  lawful  the  action  of  a  steamboat  master  excluding 
a  colored  person  from  the  steamer's  cabin,  compelling  him  to  take  passage 
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on  the  deck.  These  judges  were  high-toned  gentlemen,  of  far  more  than 
ordinary  legal  culture  and  ability,  and  elected  to  their  places  by  a  then 
strongly  predominant  anti-slavery  party  in  the  state.  They  sustained  the 
action  of  the  carrier,  as  a  wholesome  police  regulation,  calculated,  in  view 
of  our  American  education  and  prejudices,  to  secure  peace  and  harmony 
in  that  department  of  commerce  and  business  under  his  control.  It  was 
deemed  injudicious  that  the  law  should  interfere  with  his  action.  The 
state  legislature,  also  overwhelmingly  anti-slavery  in  sentiment,  might 
have  changed  this  rule,  but  refused  to  do  so.  Against  this  action,  political 
and  judicial,  a  large  and  influential  portion  of  the  people  earnestly 
struggled  and  protested.  But  all  understood,  from  the  numerous  rulings 
of  the  supreme  court,  there  was  no  power  in  Congress  to  interfere  with 
the  decision  of  the  judges  and  the  people  of  the  state.  Like  conditions, 
in  a  greater  or  less  degree,  characterized  nearly  every  free  state  in  the 
Union.  A  nearly  similar  judgment,  arising  upon  facts  since  the  amend- 
ment, has  recently  been  pronounced  by  the  learned  judge  of  the  superior 
court  of  Cleveland,  Ohio,  in  which  he  ruled  that  the  manager  of  a  theatre 
might  lawfully  exclude  from  the  dress-circle  a  colored  person  of  ever  so 
much  respectability.  It  would  seem  to  be  clear  that  the  abolition  of 
slavery  placed  the  negro  in  the  former  slave  states  just  where  he  had  be- 
fore stood  in  the  free  states.  What  Congress  could  not  do  in  reference  to 
a  free  negro  in  a  Northern  state,  where  slavery  never  existed,  before  the 
abolition  of  slavery,  it  could  not  afterward  do  in  regard  to  one  living  in 
the  South.  We  conclude  with  confidence  that  the  thirteenth  amendment 
did  not  authorize  Congress  to  interfere  with  the  private  and  internal  reg- 
ulations of  theatre  managers,  hotel-keepers,  or  common  carriers  within  the 
state,  in  reference  to  colored  persons,  any  more  than  it  did  in  regard  to 
their  white  fellow-citizens. 

It  will  simplify  the  subject,  before  considering  the  fourteenth  amend- 
ment ;  to  say  that  the  clauses  forbidding  the  "  states  to  deprive  any  person 
of  life,  liberty,  or  property,  without  due  process  of  law,  or  deny  to  any 
person  the  equal  protection  of  the  laws,"  have  no  application  to  this  sub- 
ject. They  are  intended  solely  to  prevent  the  arbitrary  transfer  of  prop- 
erty from  citizen  to  citizen  without  legal  adjudication  or  process,  and  to 
prevent  the  establishment  of  tribunals  for  one  class  of  persons  varying 
from  those  which  determine  the  rights  of  all.  These  inhibitions,  too,  be- 
yond all  controversy,  are  aimed  at  the  action  of  the  state  only,  and  have 
no  reference  to  individuals. 

The  only  provision  of  the  fourteenth  amendment  which  affects  this 
question  is  that  which  provides  that  "  no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  and  immunities  of  the  citizens  of 
the  United  States."  It  would  be  as  useless  as  it  would  be  improper,  in 
view  of  the  authoritative  judgment  of  the  court  of  last  resort,  to  do  more 
than  to  explain  just  what  it  announces.  In  what  are  known  as  the 
Slaughter-house  Cases  (16th  Wallace)  two  points  were  established :  First, 
that  this  clause  prohibited  the  action  of  the  state  alone,  and  gave  Con- 
gress no  power  to  legislate  against  the  wrongs  and  personal  violence  of  the 
citizen ;  Second,  that  the  privileges  and  immunities  which  a  state  could 
not  abridge  were  only  that  limited  class  which  depended  immediately 
upon  the  Constitution  of  the  United  States.     They  are  few  in  number, 
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and  of  little  importance  to  the  great  mass  of  the  colored  race  in  their 
present  condition.  The  right  to  pass  from  state  to  state  and  to  the  na- 
tional capital ;  to  protection  upon  the  high  seas  and  in  foreign  countries, 
and  a  few  others,  were  stated  as  illustrations.  The  great  body  of  our 
civil  and  political  rights,  that  of  acquiring  and  enjoying  property,  real  and 
personal,  to  exercise  trades,  attend  schools  and  churches,  to  be  protected 
against  personal  violence,  and  enjoy  the  freedom  of  opinion,  were  declared 
to  rest  entirely  under  state  protection,  and  were  not  included  in  this 
amendment. 

In  reference  to  the  first  proposition  that  the  power  of  Congress  was  not 
called  into  action  under  this  clause  until  the  state,  through  its  political 
power  had  violated  its  provisions  by  passing,  or  attempting  to  enforce 
some  law,  obtained  the  unanimous  consent  of  every  member  of  the  court. 
We  do  not  understand  that  this  is  any  where  questioned.  This  legislation, 
therefore,  when  no  such  exigency  has  occurred,  is  without  authority,  and 
it  is  our  duty  for  this  reason  to  advise  you  not  to  find  an  indictment  for  a 
violation  of  its  provisions. 

The  second  proposition,  affirmed  by  a  majority  of  the  court,  just  as 
conclusively  establishes  the  invalidity  of  this  law.  The  character  of  the 
wrong  done  —  that  of  excluding  a  citizen  from  a  hotel  and  a  theatre  —  is 
not  such  as  Congress  has  any  right  to  punish.  They,  say  the  supreme 
court,  are  violations  of  such  rights  as  attach  to  citizens  of  a  state,  and  do 
not  belong  to  those  which  he  enjoys  as'  a  citizen  of  the  United  States.  It 
is  this  latter  limited  class  of  rights  only  which  the  fourteenth  amendment 
protects.  Within  this  judgment,  therefore,  there  is  no  power  of  federal 
legislation  to  provide  penalties  for  the  violation  of  any  privilege  save  the 
few* which  are  enjoyed  peculiarly  under  the  federal  Constitution.  The 
right  to  go  from  state  to  state,  to  visit  the  capital,  and  other  national 
privileges,  Congress  may  protect.  All  others,  among  which  are  the  rights 
claimed  to  have  been  infringed  in  the  present  instance,  are  beyond  its  con- 
trol. For  this  additional  reason,  the  law  which  attempts  to  protect  them 
is  void  for  the  want  of  power  in  the  body  which  passed  it. 

The  Slaughter-house  Cases  were  well  calculated  to  have  elicited  a  differ- 
ent judgment,  if  the  court  had  not  felt  constrained  upon  principle  to 
decide  it  as  it  did.  A  state  law  had  substantially  interfered  with  the 
trade  and  calling  of  a  large  class  of  citizens.  Every  butcher  and  dealer 
in  meats  over  .a  widespread  territory  were  compelled  to  pay  an  onerous 
tribute  to  a  single  corporation.  But  their  right  to  carry  on  a  trade,  to 
acquire  and  dispose  of  property,  was  held  not  to  come  within  the  protec- 
tion of  the  fourteenth  amendment.  There  was  no  middle  ground  for  the 
court;  they  must  hold  either  that  it  completely  revolutionized  the  whole 
theory  of  our  government,  and  transferred  to  federal  control  all  those 
rights  hitherto  alone  protected  by  state  laws,  or  hold,  upon  the  other  hand, 
that  it  referred  only  to  the  few  privileges  secured  by  the  national  Constitu- 
tion. That  court  in  the  same  volume  applied  the  same  principle  where  a 
woman  in  Illinois  was  rejected  as  an  applicant  for  admission  to  the  bar. 
It  again  decided  that  such  right  was  not  one  of  the  immunities  protected 
by  the  amendment.  In  18th  Wallace  a  state  law  having  deprived  a  citi- 
zen of  the  right  to  sell  what  he  owned  and  possessed,  it  held  that  the  sell- 
ing of  property  was  a  privilege  and  immunity  protected  by  state  laws 
and  constitutions  only,  and  was  not  protected  by  this  clause. 
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With  the  fact  that  this  interpretation  was  equivalent  to  expunging  it 
from  the  amendments  altogether,  we  have  nothing  to  do.  It  is  true  un- 
questionably that  any  violation  of  any  privilege  or  immunity  protected  by 
the  federal  Constitution,  by  the  state,  could  be  punished  and  redressed  by 
Congressional  law  before  the  adoption  of  this  amendment.  As  now  judi- 
cially read  by  the  court  of  last  resort,  it  leaves  the  organic  law  in  this  re- 
gard precisely  where  it  was  before.  It  is  one  of  those  constructions  often 
resorted  to,  to  prevent  consequences  serious  and  revolutionary,  which 
courts  believe  were  not  contemplated  by  legislatures  who  pass  laws,  and 
by  the  people  who  adopt  constitutions. 

We  do  not  deem  it  indelicate  to  express  our  sympathy  with  that  large 
and  respectable  class  of  our  fellow-citizens,  including  beyond  question  a 
majority  of  the  more  conservative  Christian  gentlemen  of  the  South,  who 
regret  that  there  exists  nowhere,  in  either  government,  state  or  national, 
the  power  of  punishing  those  mean  and  cowardly  murders  which  are  so 
frequently  disgracing  our  civilization  before  the  world.  Although  we 
have  carried  the  doctrine  of  local  government  in  township  and  county  or- 
gauizations  to  a  great  extreme,  we  find  in  all  its  ordinarf  administrations 
most  beneficial  effects.  To  its  universal  application,  however,  most  states- 
men now  agree  there  should  be  some  exceptions.  In  no  country  but  our 
own  is  the  discreditable  fact  true  that  where  murder,  cruel  and  shocking 
outrages,  are  perpetrated  by  a  dominant  party  in  a  narrow  region  of  coun- 
try, there  is  no  power  of  punishment,  save  through  the  impracticable  in- 
strumentality of  those  who  have  either  committed  or  sympathized  with 
the  crime.  When  conspiracies  and  combinations  against  the  property, 
well-being,  and  life  of  classes  or  persons  in  the  small  civil  divisions  of  our 
country  include  large  portions  of  the  constabulary,  the  magistracy,  and  the 
jurors  grand  and  traverse,  the  inevitable  consequence  must  be  that  the 
offences  they  commit,  or  with  which  they  sympathize,  will  be  perpetrated 
with  impunity.  Unless  our  statesmen,  state  or  national,  create  some  juris- 
diction of  wider  scope  and  which  will  authorize  indictments  and  trial  be- 
yond the  narrow  limits,  a  majority  of  whose  citizens  abet  the  crime  to  be 
punished,  the  nation  must  still  submit  to  the  disgrace  of  yearly  additions 
of  mean  and  courage-wanting  murders  of  the  innocent  and  the  helpless, 
without  the  slightest  infliction  of  any  legal  penalty  upon  the  offenders. 
It  has  been  our  painful  duty  in  repeated  instances  to  charge  juries  that 
the  federal  court  had  no  cognizance  of  offences  where  crimes  so  cruel  and 
shocking  have  been  proved  that  court,  jury,  and  audience  could  scarce  re- 
frain from  tears  of  sympathy,  and  where  the  elegantly  dressed,  socially 
well  connected,  and  shameless  murderers  had,  in  the  communities  where 
they  had  shed  innocent  blood,  not  only  confessed,  but  boasted  of  their 
crimes,  and  who  bad  either  not  been  indicted  at  all,  or  when  tried,  had 
been  acquitted  by  juries,  their  coadjutors  in  crime,  amid  the  acclamations 
of  their  co-conspirators.  In  a  very  recent  case  it  was  proved  that  a  young 
man  of  wealth,  education,  and  most  estimable  moral  character,  was  shot  to 
death  at  midday  in  his  own  house  by  a  band  of  ruffians,  for  no  other  reason 
than  that  he  had  acted  as  the  chairman  of  a  committee  to  wait  upon  the 
governor  of  his  state  to  solicit  his  action  for  the  protection  of  the  negroes 
of  his  county  who  were  being  driven  from  their  homes,  their  houses  burned, 
and  themselves  murdered  by  the  lawless  conspirators  by  whom  he  was 
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killed.  The  mock  trial  by  which  these  infamous  offenders  were  triumph- 
antly acquitted  was  a  still  greater  stain  upon  our  civilization  than  the 
monstrous  crime  it  affected  to  try.  It  is  believed  by  many  of  our  best 
citizens  that  there  should  be  here,  as  in  every  other  government  on  earth, 
some  power  to  bring  such  wicked  men  to  justice  outside  of,  and  uncon- 
trolled by  the  wills  and  hands,  which  have  united  in  their  atrocities.  As 
it  does  not  now  exist,  and  as  no  attempt  at  alteration  is  made  by  the  state 
powers,  it  is  natural  that  all  those  whose  hearts  are  not  of  flint,  and  hope 
to  be  blessed  and  prosper  as  they  do  unto  others  as  they  would  that  others 
should  do  unto  them,  should  strive  to  the  uttermost  to  find  the  source  of 
protection  in  the  federal  Constitution.  In  the  present  condition  of  public 
opinion  the  remedy  should,  perhaps,  be  sought  through  the  political  action 
of  the  state  only.  I  have  but  small  sympathy  with  the  right  of  the  negro 
to  see  the  immodest  and  vulgar  display  in  the  ballet-dance,  which  in 
modern  times  so  universally  disgrace  the  best  theatrical  presentations.  I 
would  have  selected  some  more  precious  and  beneficent  privilege  for  pro- 
tection,  if  the  power  had  existed.  We  turn  from  this  almost  grotesque 
exercise  of  national  authority,  and  express  our  regret  only  that  it  cannot 
be  exerted  to  protect  from  pillage  and  murder  the  humble  homes  of  those 
peaceful  toilers,  who  quietly  and  inoffensively  labor  to  support  their  wives 
and  little  ones,  and  who  do  not  officiously  and  distastefully  thrust  them- 
selves in  the  face  of  those  lighter  and  less  reflective  portions  of  society  so 
frequently  found  among  theatrical  audiences.  We  believe  the  actual  his- 
tory of  this  unhappy  question  demonstrates  that  where  no  legal  force  or 
constraint  is  used,  the  lady  and  gentleman  of  solid  position  and  real  culti- 
vation are  least  annoyed  by  his  presence  when  he  is  really  worthy  and 
cultivated.  That  when  left  unstimulated  by  foreign  and  wicked  influ- 
ences, his  own  good  sense,  guided  by  public  opinion,  keeps  him  in  his 
proper  position  as  uniformly  as  all  other  classes  of  society. 

A  recent  judgment  of  one  of  the  learned  justices  of  the  supreme  court, 
after  enjoying  the  benefits  of  the  elaborate  arguments,  and  participat- 
ing in  the  dissenting  opinions  -in  the  Slaughter-house  Cases,  still  affirms 
that  violence  upon  the  negro,  simply  because  he  is  such,  finding  its  sole 
animus  in  his  race  and  color,  may  be  made  penal  by  Congressional  enact- 
ment. This  utterance  suggests  what  otherwise  we  should  have  deemed 
impossible,  that  the  supreme  court  may  still  find  in  the  thirteenth  amend- 
ment which  abolishes  slavery,  or,  the  first  clause  in  the  fourteenth,  which 
creates  citizenship,  so  much  incidental  power  to  protect  what  they  create, 
as  will  sustain  a  national  law  punishing  the  crime,  where  life,  liberty,  and 
property  are  violently  taken,  solely  on  account  of  the  race  and  color  of 
the  party  injured.  Our  sympathies  are  in  that  direction.  Could  we  see 
a  plausible  path,  leading  to  such  ground,  after  what  that  court  has  said* 
we  would  gladly  stand  upon  it.  But  so  demonstrative  appears  to  us  the 
arguments,  in  view  of  the  judgments  of  the  supreme  court  already  ren- 
dered, that  a  crime  perpetrated  by  one  citizen  of  Tennessee  upon  another, 
when  it  consists  in  the  violation  of  some  right  which  is  enjoyed  solely  as 
the  citizen  of  the  state,  and  depends  in  no  degree  upon  the  national  Con- 
stitution, that  we  feel  at  liberty  to  give  no  different  advice. 
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SUPREME  COURT  OP  NEW  HAMPSHIRE. 

(To  appear  in  64  N.  H.) 

8TATUTE    OF    FRAUDS.  —  PAROL    PROMI8E    TO   PAY  THE  DEBT  OF  AN- 
OTHER.—  PROMISE  TO  PAY  WORKMEN. 

LANG  v.  HENRY. 

An  averment  that  the  defendant,  in  consideration  that  the  plaintiff,  to  whom  a  third  per- 
son was  indebted,  would  forbear  to  collect  his  debt,  promised  to  pay  it,  is  to  be  taken 
as  referring  to  forbearance  to  collect  of  the  original  debtor  ;  it  therefore  describes  a 
collateral  undertaking,  upon  which  no  action  can  be  sustained  without  proof  of  a 
written  note  or  memorandum  of  the  agreement. 

It  is  as  much  a  violation  of  the  statute  of  frauds  to  prove  by  parol  testimony  an  essential 
part  as  the  whole  of  an  agreement,  of  which  the  statute  requires  a  note  or  memoran- 
dum in  writing. 

The  rule  of  law  which  authorizes  the  maintenance  of  an  action  upon  a  verbal  promise  to 
pay  the  debt  of  another,  made  upon  a  new  and  independent  consideration,  moving 
between  the  plaintiff  and  the  defendant,  for  the  purpose  of  conferring  a  benefit  not 
upon  the  original  debtor,  but  upon  the  promisor,  .considered,  and  held  inapplicable  to 
the  existing  facts. 

A  promise  to  pay  the  workmen  in  a  shop,  made  as  a  part  of  the  consideration  for  the 
purchase  of  the  stock  in  the  shop  from  the  original  debtor,  which  does  not  name  the 
workmen,  or  mention  the  sum  due  to  each,  or  the  gross  sum  due  to  all  of  them,  though 
not  invalid  because  the  consideration  moves  wholly  from  the  original  debtor,  if  subse- 
quently assented  to  by  the  workmen,  is  insufficient  to  entitle  them  to  recover  the  re- 
spective sums  due  them. 

Assumpsit,  by  Charles  E.  Lang  against  John  J.  Henry,  on  the  com- 
mon counts,  with  a  special  count,  alleging  that,  on  September  25, 1869, 
one  Charles  A.  Lang  was  indebted  to  the  plaintiff  in  the  sum  of  $200, 
and  the  defendant,  in  consideration  that  the  plaintiff  would  forbear  to 
collect  the  claim,  promised  to  pay  him  that  sum  ;  that  the  plaintiff  did 
forbear,  and  the  defendant  thereupon  becdine  liable  to  pay. 

It  appeared  that  before  August  21,  1869,  Charles  A.  Lang,  a  son  of 
the  plaintiff,  had  been  engaged  in  the  manufacture  of  shoes  at  Boscawen ; 
that  on  that  day  the  defendant,  who  was  a  commission  merchant  in  Bos- 
ton, purchased  his  entire  stock,  and  took  a  bill  of  sale  of  it,  as  follows : 
"  Boston,  Aug.  21,  1869.  John  J.  Henry  to  C.  A.  Lang,  Dr.,  for  the 
following  goods  at  Boscawen,  N.  H.,  partly  finished  and  to  be  finished  by 
said  Lang,  but  at  the  expense  of  said  Henry,  and  according  to  his  direc- 
tions. [Then  follows  a  list  of  the  goods.]  Received  payment,  Charles 
A.  Lang." 

The  plaintiff  claimed  to  recover  a  balance  due  him  for  work  done  partly 
before  and  partly  after  said  August  21.  It  appeared  that  after  the  sale 
the  plaintiff  continued  to  work  in  the  shop  in  which  his  son  was  engaged 
in  finishing  the  stock,  but  he  received,  from  money  furnished  by  the  de- 
fendant, more  than  sufficient  to  pay  for  the  labor  performed  by  him  after 
August  21. 

Charles  A.  Lang  testified  that,  at  the  time  of  the  sale  of  the  stock  to 
Henry,  the  understanding  was  that  Henry  should  pay  the  balances  due 
the  workmen.     This  the  defendant  denied,  and  there  was  no  evidence  of 
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any  understanding  or  communication  directly  between  the  plaintiff  and 
the  defendant  on  the  subject,  except  as  contained  in  the  bill  of  sale. 

He  further  testified  that,  in  September  following  the  sale,  the  workmen 
in  the  shop  became  uneasy  about  their  pay ;  that  he  went  to  Boston  to 
see  Henry  about  it,  who  gave  him  the  following,  which  he  authorized  him 
to  show  to  the  workmen :  — 

"Boston,  September  25,  1869. 

u  Chas.  A.  Lang  : 

Dear  Sir,  —  In  relation  to  your  workmen's  pay,  have  no  fear;  they 
shall  be  paid  for  all  their  labor  on  the  shoes  made  and  sent  to 

Yours  truly,  John  J.  Henry." 

It  appeared  that  this  was  shown  to  the  plaintiff  within  a  day  or  two 
afterwards,  and  no  suits  were  commenced ;  and  about  $1,200  worth  of 
shoes,  then  finished  and  in  the  shop,  were  immediately,  and,  as  the  plain* 
tiff  claimed,  in  consequence  of  this  letter,  forwarded  to  the  defendant. 

There  was  no  evidence  that  the  plaintiff  ever  released  his  claim  for 
labor  prior  to  August  21  against  Charles  A.  Lang,  or  agreed  to  take  the 
defendant  paymaster  for  it,  or  that  the  debt  was  in  any  way  extinguished. 

The  grounds  upon  which  the  plaintiff  at  the  trial  claimed  to  be  entitled 
to  recover  are  stated  in  the  opinion  of  the  court. 

The  defendant  moved  for  a  nonsuit,  on  the  ground  that  there  was  no 
competent  evidence  on  which  he  could  be  charged  for  the  indebtedness  of 
Charles  A.  Lang  to  the  plaintiff,  which  accrued  prior  to  August  21, 1869, 
under  the  statute  of  frauds,  and  that  there  was  no  evidence  of  a  substitu- 
tion or  novation ;  and  the  court,  being  of  the  same  opinion,  ordered  a  non- 
suit, and  the  plaintiff  excepted. 

Barnard,  for  the  plaintiff,  made  an  elaborate  argument.  The  positions 
taken  by  him  and  the  authorities  he  cited  are  considered  in  the  opinion  of 
the  court. 

Sanborn  $  Glark,  for  the  defendant,  besides  cases  referred  to  in  the 
opinion,  cited  1  Pars,  on  Cont.  188  et  seq. 

HiBBABD,  J.  I.  It  is  not  disputed  that  all  the  labor  which  can  be  said 
to  have  been  performed  by  the  plaintiff  for  the  defendant  has  been  paid 
for  in  full.  But  the  plaintiff  claims  to  recover  for  labor  performed  by 
him  for  Charles  A.  Lang,  the  plaintiff's  son.  The  court  having  ordered 
a  nonsuit,  the  question  for  our  determination  is,  whether  upon  any  evi- 
dence reported  the  jury  would  have  been  authorized  to  find  a  verdict  for 
the  plaintiff  if  the  case  had  been  submitted  to  them. 

The  plaintiff  at  the  trial  appears  to  have  relied  wholly  upon  his  special 
count,  and  it  is  obvious  that  he  is  not  entitled  to  recover  on  the  common 
counts.  The  agreement  stated  in  the  special  count  is,  that  on  September 
25,  1869,  Charles  A.  Lang  was  indebted  to  the  plaintiff,  and  the  defend- 
ant, in  consideration  that  the  plaintiff  would  forbear  to  collect  his  claim, 
promised  to  pay  it  ;  that  the  plaintiff  did  forbear,  and  the  defendant  be- 
came liable.  A  good  cause  of  action  is  here  set  forjth,  but  the  promise  as 
stated  must  be  deemed  to  have  been  a  promise  to  answer  for  the  debt  of 
another  in  consideration  of  forbearance  to  collect  it  of  the  debtor.  It  has 
been  truly  said,  that  the  conflicting  decisions  of  respectable  courts,  in  re- 
lation to  the  application  of  the  statute  of  frauds  in  particular  cases,  are 
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irreconcilable;  but,  according  to  every  reliable  authority,  ancient  or 
modern,  a  promise  to  guarantee  a  debt  in  consideration  of  forbearance  to 
collect  it  of  the  debtor  is  a  collateral  undertaking  upon  which  no  action 
can  be  supported  by  parol  evidence. 

II,  Was  the  defendant's  letter  a  sufficient  note  or  memorandum  of  the 
alleged  contract?  A  letter  may  be  a  sufficient  note  or  memorandum 
within  the  meaning  of  the  statute.  Browne  on  Frauds,  sec.  846  ;  3  Pars, 
on  Cont.  (5th  ed.)  30.  And  it  is  not  indispensable  that  it  should  be 
addressed  to  the  promisee.  Browne  on  Frauds,  sec.  354.  The  considera- 
tion is  not  stated  in  the  letter,  but  it  is  now  settled  in  this  state  that  this 
is  not  necessary.  Britton  v.  Angier,  48  N.  H.  420.  It  is  laid  down  that 
the  written  memorandum  must  contain  the  names  of  both  of  the  contract- 
ing parties.  Browne  on  Frauds,  sec.  872 ;  Sherburne  v.  Shaw,  1  N.  H. 
157.  To  this  rule  there  are  some  exceptions,  but  we  know  of  none  going 
so  far  as  to  hold  this  letter  sufficient  in  that  respect.  According  to  Dow 
v.  Clark,  7  Gray,  198,  the  names  of  the  workman  should  have  been  in-, 
serted  in  order  to  make  the  memorandum  sufficient ;  but  if  we  allow  the 
plaintiff  to  be  identified  as  one  of  the  workmen  by  parol  evidence,  as  ib  is 
intimated,  in  Webster  v.  Ma,  5  N.  H.  540,  may  under  some  circumstances 
be  done,  we  encounter  other  difficulties. 

Must  not  the  whole  contract  appear  in  the  written  memorandum  ?  Is 
it  not  as  much  a  violation  of  the  statute  of  frauds  to  permit  an  essential 
part  of  it  as  all  of  it  to  be  proved  by  parol  evidence  ?  Parol  evidence  is 
admissible  to  apply  the  contract  to  the  parties,  —  as,  to  show  that  one  of 
the  signers  acted  as  agent  for  the  plaintiff  or  the  defendant ;  Trueman 
v.  Loder,  11  Ad.  A  E.  589 ;  Wiggins  v.  Senior,  8M.4W.  884,  885 ; 
Gowen  v.  Klous,  101  Mass.  454 ;  Browne  on  Frauds,  sec.  364 ;  or  that 
Benjamin  Mussey,  mentioned  in  a  written  memorandum,  refers  to  Benja- 
min B.  Mussey ;  Fessenden  v.  Mussey,  11  Cush.  127 ;  or  to  fix  the  con- 
sideration where  the  agreement  provides  that  it  shall  be  the  same  as  was 
paid  by  the  defendant  to  the  plaintiff  for  the  same  property  ;  Atwood  v. 
Cobb,  16  Pick.  227 ;  but  not  to  connect  another  memorandum  with  the 
one  signed  by  the  parties  ;  Morton  v.  Dean,  13  Met.  888  ;  Boardman  v. 
Spooner,- 18  Allen  358  ;  Browne  on  Frauds,  sec.  350  ;  nor  to  show  what 
land  was  intended  by  the  words  in  the  memorandum,  "  a  piece  of  land  I 
have  sold  her  before  witness  ;  "  Whelan  v.  Sullivan,  102  Mass.  205  ;  nor, 
where  the  defendant  indorsed  in  blank  a  note  not  payable  to  him,  to  show 
what  he  said  as  authority  for  subsequently  entering  a  guaranty  over  his 
signature.    Hodgkins  v.  Bond^  1  N.  H.  284,  288. 

Ill  the  case  before  us,  the  letter  relied  on  does  not  contain  evidence  of 
a  contract  with  the  plaintiff.  At  the  best,  it  only  contains  evidence  of  a 
contract  with  Charles  A.  Lang  that  the  workmen  shall  be  paid.  For 
aught  that  appears  in  it,  Charles  alone  and  not  the  workmen  may  have 
been  uneasy,  and  desirous  that  the  defendant  should  guarantee  the  pay- 
ment of  their  claims.  Without  parol  evidence  that  the  letter  was  written 
because  Charles  had  informed  the  defendant  that  the  workmen  were  un- 
easy, and  that  he  authorized  him  to  show  it  to  them,  the  plaintiff  is  in  no 
manner  connected  with  it.  Had  the  defendant,  in  this  letter,  authorized 
Charles  to  show  it  to  the  plaintiff,  and  distinctly  promised  to  pay  the 
plaintiff  provided  that  he  would  not  attempt  to  collect  his  debt  of  Charles. 
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it  might  have  been  a  sufficient  compliance  with  the  statute  of  frauds,  and, 
when  shown  to  him  and  acted  on  by  him,  it  might  have  entitled  him  to 
recover.  But  an  important  part  of  this  is  omitted  in  the  letter,  and  it  is 
no  more  competent  to  admit  parol  proof  of  a  vital  and  indispensable  por- 
tion of  the  terms  of  a  contract,  than  of  the  whole.  3  Pars,  on  Cont.  (5th 
ed.)  13.  We  are  therefore  of  the  opinion  that  the  letter  of  September  25 
does  not  contain  any  sufficient  note  or  memorandum  of  the  alleged  con- 
tract, within  the  meaning  of  the  statute  of  frauds,  and  that  it  does  not 
entitle  the  plaintiff  to  recover  in  this  action.  To  hold  otherwise  would  be 
simply  to  nullify  the  statute  in  order  to  do  justice  in  an  individual  case. 

III.  But  the  plaintiff  seeks  to  maintain  his  action  upon  the  ground  that 
here  was  a  new  and  independent  consideration,  moving  between  the 
plaintiff  and  the  defendant,  sufficient  to  take  the  case  out  of  the  statute  ; 
and  he  relies  upon  Allen  v.  Thompson,  10  N.  H.  32,  and  Robinson  v.  Gil- 
man,  43  N.  H.  485,  as  decisive  in  his  favor.  A  portion  of  the  authorities 
cited  in  those  cases  fall  little  short  of  repealing  the  statute  of  frauds,  by 
judicial  construction,  in  a  large  class  of  cases  in  which  the  purpose  of  an 
agreement  to  pay  the  debt  of  another  was,  not  to  confer  a  benefit  on  the 
original  debtor,  but  that  the  promisor  might  derive  one  for  himself.  Sup- 
pose A  owes  B  $100  ;  B  pays  C  $10,  in  consideration  of  which  C  verbally 
promises  to  guarantee  the  payment  of  the  debt.  There  are  numerous  de- 
cisions, some  of  which  were  pronounced  by  judges  of  high  authority,  going 
far  enough  to  sustain  an  action  upon  this  promise ;  yet  it  is  very  plain 
that  this  is  squarely  prohibited  by  the  statute. 

In  no  well  considered  case  has  it  been  held  that  forbearance  to  the 
debtor,  or  discharging  a  suit  against  him,  or  releasing  an  attachment  or  a 
lien  upon  his  property,  is  sufficient  to  sustain  an  action  against  a  guarantor 
of  the  original  liability,  in  the  absence  of  any  written  note  or  memorandum 
of  the  agreement.  But  in  many  cases,  although  the  only  promise  was  to 
answer  for  the  debt  of  another,  yet,  as  the  leading  object  of  the  promisor 
was  to  induce  the  promisee  to  forego  some  lien,  interest,  or  advantage,  and 
thereby  confer  on  the  promisor  a  privilege  or  benefit,  such  an  agreement 
has  been  held  to  be  an  original  rather  than  a  collateral  undertaking,  al- 
though the  effect  of  it  may  be  incidentally  to  discharge  the  debt  of  another. 
Jepherton  v.  Hunt,  2  Allen,  423  ;  Burr  v.  Wilcox,  13  Allen,  278  ;  3  Pars, 
on  Cont.  (5th  ed.)  24.  "  If  the  principal  and  immediate  object  of  the 
transaction  is  to  benefit  the  promisor,  not  to  secure  the  debt  of  another 
person,  the  promise  is  considered  not  as  collateral  to  the  debt  of  another, 
but  as  creating  an  original  debt  from  the  promisor,  which  is  not  within 
the  statute."     Furbish  v.  Qoodnow,  98  Mass.  297. 

The  cases  on  this  subject  are  analyzed  in  Browne  on  Frauds,  sees.  192- 
213,  and  the  proper  limitation  of  the  rule  is  stated  to  be  (sec  212),  that, 
"  wherever  the  primary  and  distinctive  obligation  assumed  by  the  defend- 
ant is  different  from  that  of  a  guarantor,  although  as  incidental  to  and 
in  the  course  of  the  discharge  of  that  obligation  the  debt  of  another  is  sat- 
isfied, the  defendant's  promise  is  not  within  the  statute,"  otherwise  it  is. 
In  some  authorities  it  is  said  that  the  debt  thus  becomes  his  own  instead 
of  the  debt  of  another  ;  in  others,  that  in  this  way  the  promisor  becomes 
the  principal,  and  the  original  debtor  a  surety  or  guarantor  for  him  ;  in 
others,  that  the  transaction  amounts  practically  to  a  purchase  by  the 
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promisor  of  some  lien,  security,  or  advantage,  the  price  being  the  amount 
of  the  debt  guaranteed :  but  these  theories  are  rarely  satisfactory. 

Allen  v.  Thompson  and  Robinson  v.  Oilman,  before  cited,  come  strictly 
within  the  reliable  cases  of  the  class  previously  mentioned.  In  the  former, 
the  promise  relied  on  was  made  in  consideration  that  the  plaintiff  would 
surrender  a  certain  book  of  accounts ;  in  the  latter,  it  was  in  consideration 
that  the  plaintiff  would  forbear  to  bring  a  suit  against  the  defendant  as 
trustee ;  in  neither  was  it  in  consideration  that  the  original  debtor  owed 
the  debt.  May  the  present  action  be  sustained  on  a  similar  ground?  The 
promise  alleged  in  the  special  count  is,  that  the  defendant  would  pay  in 
consideration  that  the  plaintiff  would  forbear  to  collect  his  claim.  We 
have  already  stated  that  this  must  be  construed  as  referring  to  forbearance 
to  collect  of  the  original  debtor ;  but  the  plaintiff's  counsel  has  assumed 
that,  if  the  plaintiff  forbore  to  sue  and  attach  the  shoes  then  in  the  shop, 
or  to  enforce  a  lien  upon  them,  this  would  be  a  forbearance  to  collect  the 
claim,  within  the  meaning  of  the  declaration  ;  and  we  may  for  the  present 
purpose  concede  that  it  would  be  so.  The  case  finds  that  "  the  plaintiff 
claimed  that  if  the  jury  found  that  the  letter  of  September  25  was  in- 
tended by  the  defendant  to  be  shown  to  the  workmen,  including  the  plain- 
tiff, to  keep  them  quiet  and  to  prevent  them  from  bringing  suits  to  secure 
their  debts,  as  they  threatened,  and  that  the  letter  was  shown  to  the  work- 
men, including  the  plaintiff,  and  that  the  plaintiff  acted  upon  the  assur- 
ance held  out  in  the  letter  and  brought  no  suit  by  reason  thereof,  he 
would  be  entitled  to  recover  for  all  labor  performed  on  shoes  made  and 
sent  to  the  defendant."  It  is  not  stated  that  the  plaintiff  specified  in 
what  way  he  should  or  might  have  brought  a  suit  and  secured  his  claim, 
had  the  defendant  not  promised  to  pay  it  —  whether  by  attaching  the 
shoes  as  the  property  of  Charles  A.  Lang,  fraudulently  sold  to  the  defend- 
ant, by  bringing  a' trustee  process  against  him,  or  in  some  other  way. 
Had  the  defendant  verbally  promised  to  pay  the  plaintiff's  debt,  in  con- 
sideration that  he  would  not  attach  the  shoes  or  would  not  commence  a 
trustee  process  against  the  defendant,  he  might  have  been  liable,  upon  the 
authority  of  Robinson  v.  Oilman^  before  cited.  That  there  was  no  evi- 
dence that  Charles  had  any  attachable  interest  in  the  shoes,  or  that  the 
defendant  could  have  been  held  liable  as  trustee,  probably  would  be  im- 
material ;  but  it  does  not  appear  that  there  was  any  evidence  that  the 
defendant  was  ever  informed  that  the  plaintiff  claimed  a  right  to  attach 
the  property,  or  to  hold  him  liable  as  trustee ;  and  if  the  defendant  had 
no  notice  that  the  plaintiff  set  up  such  a  claim,  he  cannot  be  supposed  to 
have  contracted  with  reference  to  it.  The  case  even  fails  to  find  that  the 
plaintiff  ever  threatened  to  bring  a  suit,  or  contemplated  bringing  one,  to 
secure  his  debt  before  he  commenced  this  action. 

But  it  was  claimed,  in  the  argument  for  the  plaintiff,  that  he,  in  con- 
sideration of  the  promise  contained  in  the  defendant's  letter  of  September 
25,  released  a  lien  he  had  upon  the  shoes  on  which  he  had  worked.  Upon 
that  state  of  facts  he  might  maintain  this  action,  as  decided  in  authorities 
collected  in  Robinson  v.  Oilman,  43  N.  H.  492.  There  does  not  appear 
to  have  been  any  evidence  that  the  plaintiff  had  any  such  lien  on  that 
day.  He  might  have  a  lien  for  work  done  either  after  or  before  the  sale 
by  Charles  A.  Lang  to  the  defendant,  by  virtue  of  retaining  the  property 
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in  his  possession  on  September  25,  but  it  is  not  stated  that  he  then  had 
any  of  the  shoes  in  his  possession.  For  aught  that  appears,  the  shoes  on 
which  all  the  workmen  had  worked  remained  in  the  possession  of  Charles 
until  they  were  sent  to  the  defendant.  If,  however,  the  plaintiff  claimed 
to  have  a  lien  on  the  shoes,  and  the  defendant  yielded  to  it,  he  is  now 
estopped  from  denying  that  the  lien  existed.  Cross  v.  Richardson,  80 
Vt.  646  ;  Fish  v.  Thomas  5  Gray,  48.  It  does  not,  however,  appear  that 
the  defendant  was  ever  informed  that  the  plaintiff  claimed  such  a  lien, 
nor  even  that  the  plaintiff  at  any  time  before  or  during  the  trial  did  claim 
it,  and  the  defendant  certainly  could  not  yield  to  it  until  he  was  aware 
that  it  was  claimed. 

Upon  the  facts  reported,  we  are  unable  to  bring  this  case  within  any 
recognized  principle  which  dispenses  with  the  necessity  for  a  note  or  mem- 
orandum in  writing,  and  we  are  of  the  opinion  that  the  plaintiff  is  not  en- 
titled, upon  the  authority  of  any  of  the  cases  upon  which  his  counsel  relies, 
to  maintain  an  action  by  virtue  of  the  transaction  of  September  25. 

IV.  The  plaintiff's  counsel  has  suggested  one  additional  ground  on  which 
he  claims  that  the  jury  might  have  returned  a  Verdict  in  his  favor.  The 
case  finds  that  "  Charles  A.  Lang  testified  that,  at  the  time  of  the  sale  of 
the  stock  to  Henry,'  the  understanding  was  that  Henry  should  pay  the 
balances  due  the  workmen."  However  this  may  contradict  the  contract 
stated  in  the  bill  of  sale,  it  is  well  settled  that  the  plaintiff,  not  being  a 
party  to  the  instrument,  is  not  precluded  from  contradicting  it.  1  Gr. 
Ev.  sec.  279.  It  is  claimed  that  this  testimony  not  only  means  that  it 
was  agreed  between  the  defendant  and  Charles  that  the  defendant  should 
pay  the  balances  due  the  workmen,  but  that  this  should  constitute  a  part 
of  the  consideration  for  the  purchase  of  the  stock.  We  need  not  deter- 
mine whether  the  testimony  reported  will  bear  this  construction.  Such 
an  agreement  upon  such  a  consideration,  though  entered  into  by  the  plain- 
tiff, the  defendant,  and  the  original  debtor,  is  held-  in  Massachusetts  to  be 
within  the  statute  of  frauds,  because  the  consideration  moves  wholly  from 
the  original  debtor,  the  plaintiff  being  unconnected  with  it.  Ourti$  v. 
Brown^  5  Cush.  488 ;  Furbish  v.  Q-oodnow,  98  Mass.  296.  The  weight 
of  authority,  however,  is,  that  it  is  not  within  the  statute  for  that  reason. 
Browne  on  Frauds,  sees.  166  - 169 ;  Dearborn  v.  Parks,  5  Gr.  Ev.  81 ; 
Maxwell  v.  Haynes,  41  Me.  559 ;  Fvllam  v.  Adams,  87  Vt.  891 ;  D.  $ 
JET.  Canal  Go.  v.  Westchester  County  Bank,  4  Den.  97 ;  Bobbins  v.  Ayres, 
10  Mo.  588  ;  Brown  v.  Strait,  19  ifi.  88. 

But  this  agreement,  if  made  at  all,  was  not  made  with  the  plaintiff, 
and  does  not  appear  to  have  been  assented  to  by  him  after  it  was  made. 
How  does  this  circumstance  affect  the  question  ?  Had  there  been  a  definite 
agreement  that  the  defendant,  as  a  part  of  the  consideration  for  the  stock, 
would  pay  a  specified  sum  to  the  plaintiff,  there  are  numerous  authorities 
to  the  point  that,  although  the  plaintiff  was  not  a  party  to  the  contract, 
and  the  consideration  did  not  move  from  him,  the  want  of  privity  would 
not  present  an  insuperable  difficulty.  Dearborn  v.  Parks,  5  Gr.  Ev.  81 ; 
Arnold  v.  Lyman,  17  Mass.  400 ;  Hall  v.  Marston,  lb.  575 ;  Brewer  v. 
Dyer,  7  Cush.  840 ;  Mellen  v.  Whipple,  1  Gray,  822 ;  Brown  v.  Strait, 
19  HI.  88 ;  Barber  v.  Bueklin,  2  Den.  45 ;  Lawrence  v.  Fox,  20  N.  T. 
269 ;  Burr  v.  Beers,  24  N.  Y.  178 ;  Cotter  v.  Albany,  48  N.  T.  411. 

vol.  n.  14 
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In  many  of  these  cases  it  does  not  appear  that  the  plaintiff  assented  to 
the  agreement  in  any  other  way  than  by  bringing  a  suit  upon  it.  In 
some  of  them  it  is  expressly  stated  that  that  is  sufficient.  "The  law, 
operating  upon  the  act  of  the  parties,  creates  the  duty,  establishes  the 

{>rivity,  and  implies  the  promise  and  obligation  on  which  the  action  is 
ounded."  Shaw,  C.  J.,  in  Carnegie  v.  Morrison,  2  Met.  396.  But  in 
this  state  it  has  been  uniformly  held,  that,  in  order  to  maintain  such  an 
action,  the  plaintiff  must  at  least  give  his  assent  by  making  a  demand  be- 
fore he  will  be  entitled  to  commence  his  action.  Butterfteld  v.  Hartshorn, 
7  N.  H.  849;  Warren  v.  Batchelder,  16  N.  H.  580.  In  the  last  named 
case,  when  first  before  the  court,  — 15  N.  H.  129, 136, —  it  was  held  that 
there  must  be  proof  of  an  agreement  by  the  plaintiff  to  accept  the  defend- 
ant as  his  debtor,  so  as  to  extinguish  his  original  debt ;  but  in  the  same 
case  as  last  reported,  — 16  N.  H.  580,  581,  —  a  demand  and  refusal,  fol- 
lowed by  a  suit,  were  held  to  be  such  evidence  of  an  election  to  accept  the 
new  arrangement,  as  a  substitute  for  the  original  debt,  as  would  extin- 
guish it. 

The  objection  to  allowing  a  plaintiff  to  sue  in  such  a  case,  before  the 
antecedent  debt  is  discharged,  may  not,  on  principle,  be  more  serious  than 
in  many  familiar  cases,  where,  upon  a  collateral  undertaking  made  di- 
rectly with  the  plaintiff,  a  right  of  action  has  been  sustained,  although  the 
antecedent  debt  still  subsisted.  Browne  on  Frauds,  sec.  212  ;  Fullam  v. 
Adams,  37  Vt.  394.  But  the  whole  doctrine,  of  allowing  an  action  to  be 
maintained  on  a  contract  made  for  the  benefit  of  the  plaintiff  by  a  third 
person  not  his  agent,  is  at  war  with  established  principles  on  the  subject 
of  parties  to  actions  ;  and  it  seems  that  in  Massachusetts  we  may  expect 
no  further  "  extension  of  that  anomalous  doctrine."  Field  v.  Crawford, 
6  Gray,  117. 

In  the  present  case  it  not  only  is  not  stated  that  the  plaintiff  made  a 
demand,  from  which  the  extinguishment  of  his  antecedent  debt  may  be 
inferred,  but  the  case  expressly  states  that  there  was  no  evidence  that  he 
"  ever  released  his  claim  for  labor  prior  to  August  21  against  Charles  A. 
Lang,  or  agreed  to  take  the  defendant  as  paymaster  for  it,  or  that  the  debt 
was  in  any  way  extinguished."  It  does  not  even  appear  that  he  brought 
this  suit  to  recover  upon  such  a  contract.  On  the  contrary,  it  seems  that 
the  plaintiff  did  not  at  the  time  this  action  was  commenced,  nor  even 
at  the  trial,  rely  on  a  promise  of  the  defendant  to  pay,  in  consideration 
that  Charles  A.  Lang  had  placed  or  would  place  goods  or  money  in  his 
hands  for  the  purpose. 

But  the  evidence  reported,  which  it  is  claimed  entitles  the  plaintiff  to 
recover  upon  this  ground,  is  fatally  defective  for  another  reason.  The 
promise  relied  on  is,  to  "  pay  the  balances  due  the  workmen,"  without 
naming  them,  or  stating  the  sum  due  to  each  or  to  any  one  of  them,  or 
the  gross  sum  due  to  all  of  them.  That  no  action  can  be  maintained  by 
the  workmen  upon  this  loose  and  indefinite  promise  is  conclusively  settled 
in  the  well  considered  case  of  Dow  v.  Clark,  7  Gray,  198,  to  which  we 
have  already  referred  in  considering  whether  a  written  note  or  memoran- 
dum of  an  agreement  which  is  within  the  statute  of  frauds,  if  sufficient 
in  other  respects,  is  defective,  unless  the  names  of  both  of  the  contracting 
parties  appear  in  it.     Metcalf,  J.,  in  delivering  the  opinion  of  the  court 
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in  that  case,  uses  a  portion  of  the  following  language,  which  we  have 
altered  to  adapt  it  to  the  present  case.  If  the  plaintiff  can  maintain  this 
action  upon  this  ground,  so  may  each  of  the  other  workmen,  whatever 
may  be  their  number  or  the  amount  of  their  respective  claims,  and  the 
defendant  may  be  held  answerable  to  persons  of  whom  he  has  never  heard. 
And  he  will  be  bound  in  such  actions  to  litigate  the  question,  whether  the 
party  who  sues  has  a  legal  claim  on  Charles  A.  Lang,  or  to  pay  the  re- 
spective sums  claimed,  whatever  they  may  be.  Our  attention  has  not 
been  called  to  any  case,  ancient  or  modern,  nor  do  we  know  of  any  in 
England  or  in  America,  which  goes  so  far  as  to  hold  a  party  liable  to  pay 
the  debt  of  another  upon  a  promise  so  vague  and  indeterminate  as  this. 

It  may  also  be  observed,  that  there  appears  to  be  no  count  in  the  plain- 
tiff's declaration  upon  which  he  could  recover  if  the  proof  were  clear  that 
the  defendant,  as  a  part  of  the  consideration  for  the  stock  purchased, 
promised  to  pay  him  a  specific  sum,  and  that  he  duly  assented  to  it. 

The  plaintiff  clearly  was  not  entitled  to  go  to  the  jury  upon  this  ques- 
tion, and  as  he  was  not  entitled  to  go  to  the  jury  upon  any  other  question, 
there  must  be  Judgment  on  the  nonwit. 


SUPREME  COURT   OF  OHIO. 

(To  appear  in  84  Ohio  8tate. ) 

NEGLIGENCE. — DUTY  OF  PEB80N  IN  APPROACHING  RAILROAD  CROSS- 
ING EXPOUNDED.  —  WHEN  NEGLIGENCE  IS  A  QUESTION  OF  LAW 
AND  WHEN  A  QUESTION  OF  FACT.  —  EVIDENCE  IN  ACTION  FOR 
DAMAGES  FOR  DEATH  THROUGH  NEGLIGENCE  OF  DEFENDANT. 

CLEVELAND,  COLUMBUS,  AND  CINCINNATI  R.  R.  CO.  v.  CRAWFORD, 

ADAPR. 

SAME  v.  SAME,  aa  Administrator  of  Sipbs. 

1.  Ordinary  prudence  requires  that  a  person  in  the  full  enjoyment  of  the  faculties  of 
hearing  and  seeing,  before  attempting  to  pass  over  a  known  railroad  crossing,  should 
use  them  for  the  purpose  of  discovering  and  avoiding  danger  from  an  approaching 
train  ;  and  the  omission  to  do  so,  without  a  reasonable  excuse  therefor,  is  negligence, 
and  will  defeat  an  action  by  such  person  for  an  injury  to  which  such  negligence  con- 
tributed. 

2.  But  the  omission  to  use  such  precautions,  by  a  person  injured,  will  not  defeat  his  ac- 
tion, if,  by  due  diligence  in  tneir  use,  the  consequence  of  the  defendant's  negligence 
would  not  have  been  avoided. 

8.  Nor  will  the  failure  to  use  such  precautions  be  regarded  as  negligence  on  the  part  of 
the  plaintiff,  if,  under  all  the  circumstances  of  the  case,  a  person  of  ordinary  care  and 
prudence  would  be  justified  in  omitting  to  use  them. 

4.  In  an  action  for  damages  for  alleged  negligence,  the  question  of  negligence  on  the  part 
of  the  defendant,  or  of  contributory  negligence  on  the  part  of  the  plaintiff,  is  a  mixed 
question  of  law  and  fact,  to  be  decided  by  the  jury,  under  proper  instructions  from  the 
court. 

5.  But,  if  all  the  material  facts  touching  the  alleged  negligence  be  undisputed,  or  be 
found  by  the  jury,  and  admit  of  no  rational  inference  but  that  of  negligence,  in  such 
case  the  question  of  negligence  becomes  a  matter  of  law  merely,  and  the  court  should 
so  charge  the  jury. 
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6.  If,  however,  the  testimony  be  conflicting,  the  facto  uncertain,  or  the  proper  inferences 
to  be  drawn  therefrom  doubtful,  in  such  case  it  would  be  error  for  tne  court  to  with- 
draw the  case  from  the  jury,  or  direct  them  to  return  a  particular  verdict. 

7.  A  party  is  not  entitled  to  have  the  jury  instructed  to  render  a  verdict  in  his  favor 
upon  a  hypothetical  statement  of  the  facts  of  a  case,  if  the  statement  omits  material 
facts  upon  which  testimony  has  been  offered,  and  where  the  finding  of  the  omitted 
facts  against  the  party  would  change  the  result  of  the  case. 

8.  In  an  action  under  the  act  of  March  25,  1851  (S.  &  C.  1139),  by  the  personal  repre- 
sentative, for  damages  resulting  from  the  death  of  his  intestate,  caused  by  the  wrong- 
ful act  or  neglect  of  the  defendant,  it  Is  not  competent  for  the  defendant,  in  order  to 
defeat  the  action,  to  prove  that  some  of  the  next  of  kin  of  the  intestate  for  whose  ben- 
efit the  action  is  prosecuted,  were  guilty  of  negligence  which  contributed  to  the  injury 
that  resulted  in  tne  death. 

Error  to  the  court  of  common  pleas  of  Morrow  County.  Reserved 
in  district  court. 

These  cases  grow  out  of  the  same  state  of  facts,  and  are  so  essentially 
similar,  that  a  statement  of  one  will  suffice  for  a  statement  of  the  other. 
The  original  actions  were  prosecuted  by  John  Crawford,  as  administrator 
of  Wilson  Sipes,  and  as  administrator  of  Eleanor  Sipes,  against  the  Cleve- 
land, Columbus,  and  Cincinnati  Railroad  Company,  under  the  statute,  to 
recover  damages  resulting  from  the  deaths  of  his  intestates  (husband  and 
wife),  which  were  caused,  as  was  alleged,  by  the  wrongful  acts  and  negli- 
gence of  the  defendant.  It  is  conceded  that  Mr.  and  Mrs.  Sipes  were 
killed  by  a  train  of  defendant's  cars  on  June  22, 1867,  at  the  crossing 
of  defendant's  road  and  a  public  highway,  situate  about  a  mile  and  a  half 
south  from  the  town  of  Galion. 

The  highway  leads  from  the  centre  of  the  town  to  the  crossing,  on  a 
line  running  due  south.  From  the  town  to  a  point  twelve  or  fifteen  rods 
north  of  the  crossing,  it  passes  over  a  slightly  undulating  surface  ;  bat  at 
that  point  it  descends  to  a  creek  bottom,  nine  or  ten  feet  below  the  level 
of  the  upper  plain,  and  thence  continues  in  the  same  direction  on  the 
lower  level  until  it  reaches  within  a  few  feet  of  the  crossing,  where  it 
ascends  on  a  slight  embankment  to  the  level  of  the  railroad  track,  and, 
turning  to  the  left,  crosses  the  railroad  at  nearly  right  angles. 

The  railroad  track  extends  from  the  eastern  portion  of  the  town  to  the 
crossing,  on  a  straight  line,  bearing  a  few  degrees  west  of  south,  and  on 
a  descending  grade  of  ten  or  twelve  feet  to  the  mile.  From  the  crossing 
northwardly  for  about  two  hundred  feet,  the  railroad  track  is  two  or  three 
feet  above  the  level  of  the  creek  bottom ;  and  at  this  point  it  enters  a  cut 
seven  or  eight  feet  deep  and  about  thirty  feet  wide.  This  cut  extends  to 
the  northward,  increasing  slightly  in  depth  for  twenty-five  or  thirty  rods, 
and  thence  diminishing  in  depth,  until  the  grade  reaches  the  level  of  the 
upper  plain. 

From  the  crossing  northward,  the  departure  of  the  railroad  from  the 
highway  is  about  fifteen  feet  in  a  distance  of  forty  feet.  All  the  upper 
plain  between  the  highway  and  the  railroad  was  fenced  and  under  culti- 
vation. Oh  June  22, 1867,  the  date  of  the  collision,  the  upper  plain  land 
situate  between  the  roads,  for  the  distance  of  fifty  rods  from  the  crossing 
northward,  was  occupied  by  growing  rye,  and  north  of  the  rye-field  were 
several  tenement  houses  and  other  farm  structures,  which  more  or  less  ob- 
structed the  view  from  the  highway  to  the  railroad.  * 
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About  ten  o'clock  in  the  morning  of  this  day,  the  deceased,  with  three 
of  their  children,  started  from  Galion  for  their  home,  in  a  two-horse 
farm  wagon,  and  drove  at  the  rate  of  about  four  miles  per  hour.  Wilson 
Sipes,  the  husband  and  father,  was  driving  the  team,  and  occupied  the 
right  side  of  the  front  seat  on  the  wagon,  with  two  of  the  children  on  his 
left.  Mrs.  Sipes  occupied  the  left  side  of  a  back  seat,  with  a  daughter  on 
her  right. 

Shortly  afterward,  and  while  Sipes  and  his  family  were  thus  on  the 
road  approaching  the  crossing,  an  express  train  of  the  defendant  left  Gal- 
ion for  the  South,  about  seven  or  eight  minutes  behind  time  ;  and  before 
reaching  the  croadng  the  train  had  attained  the  speed  of  not  leu  than 
forty-five  miles  per  hour. 

At  the  crossing  the  train  collided  with  the  wagon,  striking  it  between 
the  front  and  hind  wheels,  instantly  killing  Mr.  and  Mrs.  Sipes.  The 
children  escaped  with  slight  injuries. 

It  is  quite  certain  from  the  testimony  (the  whole  of  which  is  set  out  in 
the  record),  that  the  occupants  of  the  wagon  did  not  see  or  hear  the  ap- 
proaching train  until  the  horses  attached  to  the  wagon  were  within  ten  or 
twelve  feet  of  the  crossing ;  and  that  the  officers  of  the  train  did  not  see 
the  wagon  until  the  train  was  within  three  huudred  feet  of  the  crossing. 

Each  of  these  cases  has  been  twice  tried  to  separate  juries,  with  a  ver- 
dict on  each  trial  against  the  defendant.  The  judgments  are  now  sought 
to  be  reversed,  chiefly  upon  the  grounds  that  the  verdicts  upon  which  the 
judgments  were  rendered  were  contrary  to  the  evidence,  and  that  the 
court  erred  in  refusing  to  charge  the  jury  as  requested  by  the  defendant 
below. 

A  further  statement  of  the  case  appears  in  the  opinion  of  the  court. 

Messrs.  Estep  ft  Burke,  for  plaintiff  in  error. 

Mr.  F.  Douthitt  and  Beid  ft  Powell,  contra. 

The  following  are  the  citations  of  counsel  alluded  to  in  the  opinion  of 
the  court,  which  were  used  in  connection  with  these  and  two  other  cases. 

Hoadly,  Jackson  ft  Johnson,  with  whom  was  E.  L.  Anderson,  for  plain- 
tiff in  error.  Negligence  on  the  part  of  the  person  injured,  proximate  or 
contributing  to  the  injury,  however  slight,  prevents  a  recovery.  Potter, 
AdmW,  v.  The  C.  ft  N.  B.  W  Co.  21  Wis.  372 ;  lb.  266 ;  17  lb.  428, 488 ; 
Dascomb  v.  B.  ft  S.  B.  B.  Co.  27  Barb.  221. 

It  is  the  imperative  duty  of  a  person  travelling  on  a  public  road,  crossed 
by  a  railroad,  to  use  all  the  faculties  he  has,  on  approaching  a  crossing, 
to  discover  whether  a  train  is  about  to  pass,  even  though  the  bell  is  not 
rung  or  the  whistle  sounded ;  and  if  he  fail  to  do  so,  he  is  guilty  of  ex* 
treme  negligence. .  The  Chicago  ft  Bock  Island  B.  B.  v.  McKean,  40 
111.  218  ;  C.  ft  A.  B.  B.  v.  Gret&r,  46  lb.  82 ;  C.  ft  B.  I.  B.  B.  v.  Still, 
19  lb.  500  ;  G.  ft  C.  U.  B.  B.  v.  Dills,  22  lb.  264 ;  Steves  v.  The  0.  ft 
S.  B.  B.  Co.  18  N.  Y.  422 ;  Beiseigel  v.  The  N.  Y.  C.  B.  B.  34  lb. 
625 ;  Ernst  v.  The  Hudson  B.  B.  B.  Co.  89  lb.  61 ;  Wilcox  v.  The  Borne, 
Watertown  ft  Off.  B.  B.  Co.  39  lb.  358 ;  Beisiegel  v.  The  N.  T.  C.  B. 
B.  40  lb.  9 ;  Ghiffin  v.  The  N.  T.  C.  KB.  40  lb.  35 ;  North  Penn.  B. 
B.  v.  Heileman,  49  Penn.  60 ;  Pittsburg,  Ft.  Wayne  ft  Chicago  B.  B. 
v.  Dunn,  56  lb.  280 ;  Telfer,  AdmW,  v.  The  Northern  B.  B.  Co.  1 
Vroome,  188. 
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The  English  authorities  are  in  consonance  with  those  of  this  country. 
Stubley  v.  The  London  ft  Northwestern  R.  R.  Co.  L.  R.  1  Exch.  13 ; 
Stupley  et  ol.,  EzWs,  v.  The  London,  Brighton  ft  S.  C.  R.  R.  Co.  lb. 
21 ;  Skelton  v.  London  ft  N.  W.  R.  R.  Co.  L.  R.  2  Common  Pleas, 
681. 

The  court  refused  to  give  the  following  charge  to  the  jury,  as  requested 
by  counsel  for  plaintiff  in  error.  We  think  this  was  error.  The  charge 
was  as  f ollow8 :  — 

"  I  charge  you  that  if  you  find  that  plaintiff  approached  and  attempted 
to  cross  the  line  of  the  defendant's  railroad,  without  first  looking  along 
the  line  to  ascertain  whether  there  was  a  train  coming,  and  while  so  at- 
tempting  or  about  to  attempt  to  cross,  sustained  the  injury  complained  of, 
he  was  in  law  guilty  of  such  contributory  negligence  as  will  defeat  his 
right  to  recover  in  this  case,  unless  you  find  that  defendant,  through  its 
servants,  was,,  in  the  conduct  of  its  locomotive  and  train,  guilty  of  wilful 
negligence." 

The  charge  certainly  contains  the  law,  nor  does  it  ask  or  require  the 
court  in  any  way  to  infringe  upon  the  province  of  the  jury. 

Negligence  is  generally  a  mixed  question  of  law  and  fact;  in  other 
words,  requiring  the  jury  to  ascertain  the  facts  and  the  court  to  pronounce 
the  law:  it  is  not  a  question  that  can  ever  be  solely  for  the  jury  to  deter- 
mine, though  it  may  resolve  itself  into  a  simple  proposition  of  law. 
When,  however,  the  jury  have  ascertained  the  facts,  their  functions  are  at 
an  end,  and  it  becomes  the  duty  of  the  court  to  pronounce  upon  the  facts 
so  found,  as  a  question  of  law.  The  North  Penn.  R.  R.  v.  Heileman,  49 
Penn.  60 ;  Catawissa  R.  R.  Co.  v.  Armstrong,  52  lb.  285 ;  Pittsburg 
ft  Connellsville  R.  R.  v.  Mc Clung,  56  lb.  297 ;  Gahagan,  Adm'x,  v. 
Boston  ft  Lowell  R.  R.  Co.  1  Allen,  187  ;  Todd  v.  The  Old  Colony  ft 
Fall  R.  R.  R.  Co.  3  lb.  18  5  S.  C.  7  lb.  207 ;  Hickey  v.  Boston  ft  Lowell 
R.  R.  Co.  14  lb.  429 ;  Harper  v.  Erie  R.  R.  Co.  8  Vroome,  90  ;  Trow  v. 
Vermont  C.  R.  R.  Co.  24  Vt.  497  ;  Dascomb  v.  Buffalo  ft  State  Line  R. 
R.  Co.  27  Barb.  227  ;  Steves  v.  The  Oswego  ft  Syracuse  R.  R.  Co.  18 
N.  Y.  422  ;  Ernst  v.  Hudson  R.  R.  R.  Co.  39  lb.  61 ;  Wilcox  v.  Rome, 
Watertown  ft  Og.  R.  R.  39  lb.  358 ;  Beiseigel  v.  N.  Y.  C.  R.  R.  Co.  4 
lb.  9  5  Ghiffen  v.  The  N.  Y  C.  R.  R.  40  lb.  35 ;  Hartfield  v.  Roper,  21 
Wend.  615 ;  Spencer  v.  Utica  ft  S.  R.  R.  5  Barb.  837 ;  Sheffield  v. 
Rochester  ft  Syracuse  R.  R.  21  lb.  889 ;  Harring  v.  The  N.  Y  ft  E.  R. 
R.  18  Barb.  9 ;  Stubley  v.  The  London  ft  N.  R.  R.  Co.  L.  R.  1  Exch. 
18 ;  Skelton  v.  The  London  ft  N.  W.  R.  R.  Co.  L.  R.  2  Com.  Pleas, 
681. 

It  cannot  be  claimed  that  the  plaintiff  in  error  was  guilty  of  wilful 
negligence.  * 

Edward  Colston  and  Jordan,  Jordan  ft  Williams,  for  defendant  in 
error. 

What  is  such  contributory  negligence  as  will  defeat  a  plaintiff's  action 
in  Ohio? 

One  indispensable  feature  is,  that  .the  fault  imputed  to  a  plaintiff  must 
be  a  proximate  cause  of  the  injury.  8  Ohio  St.  173.  And  in  the  use  of 
the  words  "  proximate  cause  "  is  meant  negligence  occurring  at  the  time 
the  injury  happened.     6  lb.  109. 
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The  court  referred  the  question  of  the  plaintiff's  negligence  to  the  jury, 
under  full  instructions.  Was  this  error  ?  It  was  a  question  for  the  jury 
to  determine,  looking  at  all  the  circumstances  surrounding  the  transaction, 
whether  Picksley's  conduct  was  consistent  with  reasonable  and  ordinary 
care  or  not. 

It  is  undeniable  that  negligence  is  generally  a  question  for  the  jury  to 
determine.  The  following  authorities,  if  any  are  needed,  are  directly  in 
point :  Marriot  v.  Stanley,  1  Man.  &  Gran.  568  (39  E.  C.  L.)  ;  Pater* 
sonr.  Wallace,  1  McQueen,  748;  Foy  v.  London,  Brighton  ft  C.  R.  R. 
18  Com.  B.  (N.  S.)  225 ;  Reeves  v.  Delaware  ft  C.  R.  R.  Co.  30  Penn. 
St.  (6  Casey)  455 ;  Penn.  R.  R.  Co.  v.  Ogier,  35  lb.  (11  Casey)  60 ; 
MeCulley  v.  Thaw  ft  Wright,  40  lb.  (5  Wright)  899 ;  Citizens'  Ins.  Co. 
v.  Marsh,  41  lb.  (5  Wright)  386 ;  Penn.  R.  R.  v.  Barnet,  59  lb.  (9 
P.  F.  Smith)  259 ;  Johnson  v.  Brunerd,  61  lb.  (11  P.  F.  Smith)  58 ; 
West  Chester  R.  R.  v.  MeElwee,  67  lb.  (17  P.  F.  Smith)  311 ;  Bradley 
v.  Boston  ft  Maine  R.  R.  2  Cush.  539 ;  Warren  v.  Fitchburg  R.  R.  8 
Allen,  227  ;  Lucas  v.  New  Bedford  R.  R.  6  Gray,  646  ;  Q-ahagan  v.  Bos- 
ton ft  Lowell  R.  R.  8  Allen,  187 ;  May  v.  Boston  ft  Maine  R.  R.  104 
Mass.  137 ;  Briggs  v.  Taylor,  28  Vermont,  180 ;  Vinton  v.  Schwab,  32 
lb.  612 ;  Beer  v.  Housatonic  R.  R.  19  Conn.  566 ;  S.  C.  2  Amer. 
Railway  Cas.  114 ;  Langhoff  v.  Milwaukee  ft  C.  R.  R.  19  Wis.  489 ; 
Detroit  ft  Milwaukee  R.  R.  v.  Van  Steinburg,  17  Mich.  99 ;  84  N.  Y. 
622;  85  lb.  9;  86  lb.  182;  84  lb.  (1  Keyes)  28;  1  Greenleaf  Ev. 
sec.  48. 

It  is  therefore  only  in  exceptional  cases  that  a  court  can  declare  from 
the  bench  that  a  party  plaintiff  or  defendant  has  been  guilty  of  negligence 
in  any  given  case. 

The  following  authorities  settle  the  question  when  this  can  be  done : 
Frnst  v.  Hudson  &  R.  R.  35  N.  Y.  10  ;  Mc  Cully  v.  Clarke  ft  Thaw,  40 
Penn.  St.  399 ;  Q-avett  v.  Manchester,  ftc.  R.  R.  6  Gray,  505,  and  cases 
before  cited. 

From  these  authorities  the  following  proposition  is  plainly  .deduci- 
ble:  — 

Where  the  question  whether  the  plaintiff's  conduct  was  negligent  or  not 
depends  on  conflicting  evidence,  or  upon  inferences  to  be  deduced  from  a 
variety  of  circumstances,  and  those  circumstances  are  such  as  to  leave 
room  for  a  fair  difference  of  opinion  between  persons  of  honesty  and  in* 
telligence,  or  where  the  surrounding  circumstances  and  the  conduct  of  the 
plaintiff  in  relation  thereto  afford  ground  for  a  diversity  of  inference  — 
in  such  case  the  verdict  is  the  only  proper  means  of  determining  the  ques- 
tion of  negligence. 

The  court  can  declare  the  plaintiff's  conduct  to  be  negligent  only  where : 
1.  The  evidence  presents  such  clear  and  unmistakable  features  of  care- 
lessness as  to  force  the  conviction  of  negligence  upon  the  mind,  leaving 
no  avenue  of  escape  from  that  conviction  ;  for  in  such  cases,  where  there 
is  no  room  for  a  doubt,  no  ground  is  left  on  which  a  question  for  the  jury 
can  be  made.  2.  Where  there  has. been  a  clear  and  unmistakable  trans- 
gression of  some  definite  rule  of  action  applicable  to  the  plaintiff,  and 
continuing  the  same  under  every  variety  and  change  of  circumstance. 

It  is  impossible  to  conceal  the  fact  that  an  important  point  in  the  case 
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is  as  to  the  signals ;  the  question  of  the  company's  negligence  rests  upon 
that  in  a  great  measure,  and  so  does  that  of  Picksley  s.  By  a  long-con- 
tinued practice  of  signalling  with  bells  and  whistle,  the  neighboring  peo- 
ple had  been  given  to  understand  that  it  was  safe  to  cross  the  track  in 
absence  of  alarms.  Experience  had  taught  these  people  that  it  was  per- 
fectly safe  for  them  to  rely  on  these  signals,  and  a  confidence  had  been 
inspired,  to  which  the  company  was  surely  a  party,  that  the  crossing  was 
entirely  safe  so  long  as  they  received  no  notification  from  the  bell  or 
whistle  that  a  train  was  coming. 

Who  is  it  that  takes  measures  against  danger  when  he  has  every  assur- 
ance that  he  is  in  a  state  of  security  ?  The  omission  of  the  signals,  then, 
is  not  only  negligence  on  the  part  of  the  plaintiff  in  error,  but  also  re- 
moves from  Picksley  almost  all  imputation  of  negligence.  Then  is  not 
this  question  the  most  important  one  in  the  case  ?  Is  it  not  the  key  of 
the  position?  The  question  of  signals  regulates  the  amount  of  care 
Picksley  was  to  observe.  It  is  the  most  prominent  and  most  controverted 
fact  in  the  case.  Can  any  mind  determine  the  question  rationally,  whether 
Picksley  was  negligent  or  not,  without  first  settling  to  its  own  satisfaction 
the  dispute  about  the  signals  ?  Of  course  not.  Because  that  exerts  a 
controlling  influence  through  the  whole  case. 

Neither  could  the  court.  The  jury  alone  could  determine  the  question, 
and  therefore  the  case  was  left  to  them.  The  court  could  not  say  whether 
it  was  necessary  to  look,  because  that  might  depend  upon  other  consider- 
ations and  controverted  facts.  Fero  v.  The  Buffalo  ft  State  Line  R.  R. 
Co.  22  N.  Y.  209 ;  Wild*  v.  The  Hud.  River  R.  R.  24  N.  Y.  431 ;  New- 
ton,  Adm'z,  v.  New  York  C.  R.  R.  29  N.  Y.  388  ;  Brown  v.  New  York 
C.  R.  R.  32  N.  Y.  597  ;  Beueigel  v.  New  York  C.  R.  R.  84  N.  Y.  622  ; 
Em*t  v.  Hud.  River  R.  R.  39  N.  Y.  61 ;  Mackay  v.  New  York  C.  R.  R. 
86  N.  Y.  75  ;  Renwiek  v.  New  York  0.  R.  R.  36  N.  Y.  132  ;  Wolfkeil  v. 
The  Sixth  Avenue  R.  R.  Co.  38  N.  Y.  49 ;  Gonzales  v.  New  York  ft 
Harlem  R.  R.  Co.  38  N.  Y.  440 ;  VMara  v.  Hud.  River  R.  R.  Co.  38 
N.  Y.  445 ;  Orippen  v.  New  York  C.  R.  R.  40  N.  Y.  34 ;  41  N.  Y.  296, 
502 ;  42  N.  Y.  468 ;  44  N.  Y.  465  ;  45  N.  Y.  846  ;  Kinnayde  v.  Pac.  R. 
R.  45  Mo.  255 ;  Tabor  v.  M.  Valley  R.  R.  46  Mo.  853 ;  B.  ft  0.  R.  R. 
Co.  v.  Fitzpatrick,  85  Md.  82;  Railway  Co.  v.  Whitton,  13  Wallace, 
270. 

The  New  York  authorities  are  marked  by  considerable  conflict  of  opin- 
ion on  the  part  of  individual  judges.  There  is  some  disposition  in  the 
later  cases,  those  of  1870-1871,  to  lay  down  more  stringent  rules  in  favor 
of  railroads.  But  we  think  that  it  is  easy  to  deduce  a  rule  in  accordance 
with  which  all  these  authorities  can  be  reconciled.  A  searching  investi- 
gation of  the  cases  show  that  they  point  to  the  following  as  the  true 
rule. 

In  a  plain  case  of  a  person  walking  across  a  railroad  track  with  knowl- 
edge of  the  existence  of  the  track,  where  he  can  see  up  and  down  the 
track,  and  fails  to  make  any  observation,  and  such  observation,  had  he 
made  it,  would  have  disclosed  the  approach  of  the  train,  then  in  such 
case  his  failure  to  look  is  negligence  —  unless  there  are  circumstances 
that  render  it  at  least  doubtful  that  the  party  was  in  fault  in  not  look- 
ing. 
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What  those  circumstances  are,  most  be  determined  by  each  case.  It  is 
sufficient  if  the  doubt  exists,  and  any  circumstance  that  gives  rise  to  a 
doubt  in  the  mind  of  the  judge  is  such  a  circumstance  as  will  take  the 
case  to  a  jury. 

There  is  one  strong  feature  in  Picksley's  case  that  is  not  found  in  any 
of  the  New  York  cases  except  one,  and  that  one  is  decided  in  our  favor. 
We  allude  to  the  fact  that  Pioksley  surveyed  the  track  when  within  sev- 
enty or  seventy-five  feet  of  it.  Tne  only  New  York  case  that  possessed 
this  feature  is  that  of  Renwick  v.  New  York  Central  R.  22.  Co.  36  N.  Y. 
(9  Tiffany)  182. 

Picksley  looked  for  the  train  as  he  left  the  grocery,  and  relying  upon 
the  ordinary  rate  of  speed,  as  he  had  a  right  to,  he  knew  that  there  was 
no  train  on  that  road  which,  if  run  at  the  usual  and  prescribed  speed, 
could  reach  him  before  he  had  safely  passed  the  crossing.  He  had  abun- 
dant reason  to  believe  that  there  was  ample  time  to  cross  the  track  before 
any  train  that  was  not  in  sight  from  the  grocery  could,  in  the  ordinary 
course  of  running,  possibly  arrive  at  the  crossing.  He  lived  in  the  neigh- 
borhood, and  knew  what  the  usual  mode  of  running  was.  He  had  a  right 
to  rely  upon  its  being  pursued  on  this  occasion.  He  therefore  very  prop- 
erly and  naturally  concluded  that  he  could  not  be  in  any  possible  danger 
in  crossing  the  track  under  the  circumstances ;  and  the  more  so,  as  after 
leaving  the  grocery  he  heard  no  bell,  which,  if  a  train  was  coming,  he 
had  a  right  to  expect  to  hear.  Under  these  circumstances,  what  occasion 
was  there  for  his  looking  at  the  time  he  reached  the  track  ?  Was  he  to 
anticipate  that  a  train,  contrary  to  all  former  precedent,  would  rush  down 
at  that  time  without  any  note  of  warning,  at  more  than  treble  its  usual 
speed,  and  thus  put  him  in  sudden  peril,  and  in  a  flash  show  how  futile 
all  his  calculations  were  ? 

The  Massachusetts  rule  clearly  maintains  the  doctrine  for  which  we 
contend.  The  whole  current  of  Massachusetts  authority  is  contained  in 
two  cases :  Warren  v.  Fitchburg  R.  R.  8  Allen,  227 ;  May  v.  Boston  ft 
Maine  R.  R  Co.  104  Mass.  137. 

In  most,  if  not  all  the  cases  cited  by  counsel  for  plaintiff  in  error, 
there  is  nothing  that  conflicts  with  any  views  that  we  contend  for  in  this 
case. 

Trow  v.  Vermont  C.  R.  R.  24  Vt.  497,  has  been  overruled  by  Vinton 
v.  Schwab,  82  Vt.  612.  And  see  Detroit  ft  Milwaukee  R.  M.  Co.  v. 
Van  Steinberg,  17  Mich.  122 ;  Ireland  v.  Oswego  ft  S.  R.  R.  Co.  18  N. 
Y.  588. 

A  man  who  is  in  the  habit  of  crossing  a  track  at  a  crossing  where 
warnings  have  invariably  heralded  approaching  trains,  and  the  man's 
experience  has  taught  him  that  reliance  could  be  placed  upon  these  warn- 
ings, is  not  negligent  in  assuming  that  when  no  warning  can  be  heard 
the  crossing  is  safe ;  especially  where  the  sounding  the  warnings  is  a 
statutory  requirement,  or  is  a  measure  of  precaution  on  the  part  of  the 
company,  dictated  by  the  common  law  injunction  to  observe  such  care  as 
the  place,  time,  and  circumstances  render  necessary,  in  order  so  to  use  its 
own  as  not  to  injure  others. 

To  deny  this  proposition,  is  to  say  that  we  must  live  in  constant 
anticipation  that  others,  in  their  behavior  to  us,  will  disregard  their  legal 
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and  moral  duty  toward  us,  and  that  we  are  negligent  unless  we,  on  all 
occasions,  so  shape  our  conduct  as  to  meet  such  results. 

Apart  from  the  sound  reason  and  sense  that  is  at  the  bottom  of  this 
proposition,  it  has  been  approved  by  many  of  the  ablest  courts  in  this 
country,  and  by  the  highest  tribunals  in  England.  29  N.  Y.  383  ;  32  lb. 
597 ;  84  lb.  622 ;  85  lb.  9  ;  39  lb.  61 ;  30  Penn.  St.  455 ;  85  lb.  60 ; 
47  lb.  244 ;  45  Mo.  255 ;  46  lb.  853 ;  17  Mich.  100 ;  19  Wis.  499 ;  8 
Allen,  227 ;  104  Mass.  187  ;  19  Conn.  556 ;  1  Exchequer  CL.  R.  S.),  21 
(1865)  ;  6  Queen's  Bench  (L.  R.  S.),  481  (1871). 

The  mere  fact  that  one  person  is  in  the  wrong  does  not  necessarily  dis- 
charge another  from  the  exercise  of  due  care  towards  him  ;  and  therefore, 
no  matter  how  Picksley  passed  on  to  the  track,  if  the  engineer,  by  the 
exercise  of  due  care,  could  have  seen  Picksley  in  time  to  have  sounded 
the  sharp  whistle  to  advertise  him  of  his  danger  and  give  him  an  oppor- 
tunity to  retreat,  then  the  company  is  liable  for  this  omission  of  care. 
Kerwhacher  v.  C.  C.  #  C.  R.  R  Co.  3  Ohio  St.  172 ;  Vere  v.  Lord  Caw- 
dor ft  King,  11  East,  568 ;  Davis  v.  Mann,  10  Mees.  ft  Wei.  545 ;  Chap- 
line  v.  Howes  et  al.  3  Carr.  ft  Payne,  554 ;  Chi.  Bur.  ft  Q.  R.  R.  Co.  v. 
Cauffman,  38  111.  424 ;  Chi.  Bur.  ft  Q.  R.  R.  Co.  v.  Triplet*,  lb.  483 ; 
Louisville  ft  Nashville  R.  R.  Co.  v.  Collins,  2  Duvall,  114 ;  Macon  ft  W. 
R.  R.  Co.  v.  Davis,  AdmW,  18  Ga.  669  ;  Robinson  v.  Cone,  22  Vt.  218 ; 
Needham  v.  San  F.  ft  San  J.  R.  R.  Co.  37  Cal.  409 ;  Card  v.  N.  Y.  ft  Har- 
lem R.  &  Co.  50  Barb.  39 ;  C.  C.  A  C.  R.  R.  Co.  v.  Elliot,  4  Ohio  St.  474 ; 
Butterfieldv.  Forrester,  11  East,  60  ;  Mayor  of  Colchester  v.  Brooke,  7  A.  ft 
E.  (N.  S.)  839  ;  Tuff  v.  Warman,  5  Com.  B.  (N.  S.)  573 ;  Scott  v.  D. 
ft  W.  R.  R.  Co.  11  Irish  C.  L.  877  ;  Isbell  v.  N.  T.  ft  N.  Haven  R.  R. 
Co.  27  Conn.  893. 

Contributory  negligence ,  in  order  to  defeat  a  plaintiff's  action,  must 
have  at  least  two  elements,  ex  vi  termini  :  — 

First,  There  must  be  a  want  of  that  care  which  the  law  devolved 
upon  the  plaintiff,  under  the  circumstances  of  the  particular  case  ;  other- 
wise, it  is  not  negligence.  This  branch  of  our  subject  we  have  already 
discussed,  in  considering  whether  a  failure  to  look  up  and  down  is  negli- 
gence or  not. 

Second.  The  negligence  must  be  contributive  to  the  injury  ;  that  is,  it 
must  have  had  a  share  in  producing  the  injury.  It  must*  have  been  in- 
strumental in  the  consummation  of  the  fatal  transaction.  Therefore, 
where  the  occurrence  producing  the  injury  would  have  happened,  notwith- 
standing the  exercise  by  the  plaintiff  of  all  the  care  the  law  required  of 
him,  then  his  action  is  not  barred,  although  by  the  exercise  of  greater  care 
on  his  part  it  might  have  been  averted.  So  again,  although  the  plaintiff 
may  have  been  negligent,  yet  if  the  defendant  (the  other  party  to  the 
transaction)  could  have  avoided  the  infliction  of  injury,  by  the  use  of  that 
care  which  was  appropriate  to  the  place  and  occasion,  and  did  not,  then 
the  blame  attaches  to  the  defendant. 

It  is  safe  to  say  that  in  the  present  case,  where  the  crossing  was  a  busy 
thoroughfare,  in  a  densely  populated  city,  and  the  hour  of  reaching  the 
crossing  one  at  which  it  was  especially  crowded,  the  utmost  vigilance  was 
requisite  on  the  part  of  those  in  charge  of  the  engine.  Kelsey  v.  Barney* 
12  N.  Y.  425. 
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Hoadly  ft  Johnson,  in  reply.  If  the  city  ordinance,  prescribing  the 
speed  for  trains  within  the  city  limits,  should  be  disregarded,  that,  in 
itself,  is  no  evidence  of  negligence  ;  it  simply  subjects  the  offender  to  the 
penalties  prescribed  thereby.  Brown  v.  B.  ft  S.  L.  R.  R.  Co.  22  N.  Y. 
191 ;  Hatty  v.  Cent.  R.  R.  Co.  of  N.  J.  42  N.  Y.  468. 

As  to  the  duty  of  a  railroad  engineer  on  nearing  a  public  road  crossing, 
see  St.  L.  A.  ft  T.  H.  R.  R.  Co.  v.  Manly,  58  111.  300 ;  Pierce  on  Rail- 
roads, 280 ;  The  Phila.  ft  Reading  R.  R.  Co.  v.  Spearen,  47  Penn.  St. 
300. 

Conceding,  for  the  sake  of  argument,  that  Picksley  did  look  for  an  ap- 

I>roaching  train  when  he  left  the  grocery,  it  cannot  be  claimed  that  he 
ooked  again  at  any  time  before  he  was  struck ;  otherwise,  the  accident 
would  have  been  avoided.  He  does  not  pretend  himself  to  have  done  so, 
but  simply  claims  that  there  was  a  possibility  that  he  may  have,  though 
he  has  no  recollection  of  so  doing. 

And  this  bare  possibility,  counsel  for  defendant  in  error  claim,  is  suffi- 
cient to  put  the  question  of  negligence  to  the  jury,  because  they  claim  that 
there  is  evidence  to  go  to  the  jury  that  Picksley  did  exercise  due  caution 
in  looking  for  an  approaching  tram. 

The  language  used  by  the  supreme  court  of  Iowa,  in  Ariz  v.  C.  R.  I. 
ft  P.  R.  R.  Co.  34  Iowa,  154,  seems  to  be  peculiarly  applicable  to  this 
theory  of  the  case. 

On  the  question  of  contributive  negligence,  we  desire  to  refer  the  court 
to  the  following  authorities,  which  have  appeared  since  our  original  brief 
herein  was  written :  Baxter  v.  The  Troy  ft  Boston  R.  R.  Co.  41.  N.  Y. 
502 ;  Nicholson  v.  The  Erie  R.  R  Co.  41  N.  Y.  526 ;  Marty  v.  Central 
R.  R.  Co.  of  N.  J.  42  N.  Y.  468  ;  Barker  v.  Savage  ft  Gormley,  45  N. 
Y.  191 ;  Gorton  v.  The  Erie  R.  R.  Co.  45  N.  Y.  660 ;  Davis  v.  N.  Y. 
C.  ft  H.R.  R.  47  N.  Y.  400 ;  Penn.  Canal  Co.  v.  Bentley,  66  Penn.  St. 
80  ;  The  Penn.  R.  R.  Co.  v.  Beale,  5  Legal  Gazette,  252 ;  Butterfield  v. 
Western  R.  R.  Corporation,  10  Allen,  552 ;  Burns  v.  Boston  ft  Lowell 
R.  R.  Co.  101  Mass.  50 ;  Artz  v.  C.  R.  I.  ft  P.  R.  R.  Co.  34  Iowa,  154 ; 
The  Belief ontaine  R.  R.  Co.  v.  Hunter,  Admr,  33  Ind.  336  ;  Bridges  v. 
The  North  London  R.  R.  Co.  L.  R.  6  Queen's  Bench,  379. 

McIlvainjs,  J.  We  will  first  consider  the  objections  made  to  the  ver- 
dicts. 

1.  It  is  claimed  that  the  testimony  did  not  warrant  the  findings  that 
the  deaths  of  plaintiff's  intestates  were  caused  in  whole  or  in  part  by  the 
negligence  of  the  defendant. 

We  think  the  testimony  shows  that  the  crossing  where  Mr.  and  Mrs. 
Sipes  were  killed  was  a  dangerous  one  —  approached  by  the  railroad  from 
the  north  through  a  cut  which  tended  to  deprive  persons  on  the  highway 
approaching  the  crossing  of  the  opportunity  of  either  seeing  or  hearing  an 
approaching  train.  Conceding  that  the  train-bell  was  rung  during  its 
passage  through  the  whole  length  of  the  cut,  it  is  nevertheless  quite  cer- 
tain that  the  whistle  was  not  used  to  signal  the  approach  of  the  train 
until  it  had  reached  a  point  within  300  feet  of  the  crossing — a  distance 
over  which  the  train  passed  in  four  seconds  of  time. 

That  the  whistle  is  a  more  effective  signal  of  warning  than  a  bell,  can- 
not be  doubted ;  and  where  the  approach  to  the  crossing  is  such  as  this,  it 


220  THE  AMERICAN  LAW  TIME8  REPORTS.  [Maj,  1876. 

Vol.  II.]      Clevblahd,  Columbus,  ahd  Cihcinwati  R.  R.  Co%  p.  Cbawvokd.        [No.  f . 

is  perhaps  the  only  efficient  signal.  This  was  a  question  for  the  jury ;  and 
we  cannot  say  that  the  omission  to  blow  the  whistle  at  a  greater  distance 
from  the  crossing,  considering  the  character  of  the  approach  and  the 
rapidity  of  the  train,  did  not  justify  the  jury  in  finding  that  the  collision 
was  caused  by  the  negligence  of  those  in  charge  of  the  train. 

2.  It  is  also  claimed  that  the  findings  of  fact,  that  the  deceased  did  not 
contribute  to  their  deaths  by  their  own  negligence,  were  contrary  to  the 
testimony. 

It  must  be  admitted  that  each  jury  must  have  so  found,  in  order  to 
arrive  at  the  verdicts  rendered. 

In  cases  where  such  issues  are  made,  the  question  of  contributory  negli- 
gence on  the  part  of  the  plaintiff  or  his  intestate,  and  of  negligence  on  the 
part  of  the  defendant  causing  the  injury  complained  of,  should  be  consid- 
ered and  determined  upon  the  same  principles  and  by  the  same  rules  ex- 
actly. There  is  no  presumption  of  negligence,  as  against  either  party, 
except  such  as  arises  upon  the  facts  proved.  Indeed,  the  presumption  of 
law  is  that  neither  party  was  guilty  of  negligence,  and  such  presumption 
must  prevail,  until  overcome  by  proof.  As  a  general  rule,  the  existence 
of  negligence  on  either  side  is  a  fact  to  be  ascertained  by  the  jury,  under 
proper  instructions  from  the  court.  In  these  cases,  the  question  of  con- 
tributory negligence  was  submitted  to  the  jury,  with  instructions  from 
the  court,  which,  we  may  say,  were  unusually  instructive  and  proper. 
(Whether  the  defendant  was  entitled  to  certain  instructions  which  were 
refused,  will  be  hereafter  considered.)  Each  of  these  cases,  upon  the 
whole  testimony  bearing  on  the  question  of  contributory  negligence,  was 
such,  that,  in  our  judgment,  it  would  have  been  error  for  the  court  to 
have  withdrawn  it  from  the  jury,  or  to  have  instructed  them  to  find  that 
contributory  negligence  existed.  The  jury  found  the  non-existence  of 
such  negligence,  and  we  cannot  say  the  finding  was  clearly  against  the 
weight  of  evidence. 

The  testimony  undoubtedly  shows  that  the  deceased  were  well  ac- 
quainted with  the  crossing,  and  knew  its  dangerous  character ;  and  it  also 
seems  clear  that  they  did  not,  in  fact,  discover  the  approach  of  the  train 
until  they  had  reached,  or  were  within  a  few  feet  of  the  crossing.  But  to 
say  nothing  of  the  conflict  of  the  testimony,  we  think  the  circumstances 
which  surrounded  them:  the  doubt  whether  they  could  have  heard  or 
seen  the  approaching  train  before  they  did  ;  and  as  to  their  exact  location 
at  the  time  it  w$s  discovered  approaching ;  their  situation,  not  only  in 
reference  to  the  track  and  the  train,  but  also  as  to  other  conditions  which 
may  have  required  their  attention,  Ac,  brought  the  case  so  peculiarly 
within  the  province  of  the  jury,  for  the  purpose  of  weighing  the  circum- 
stances, drawing  inferences,  and  testing  their  conclusions  by  the  rule  of 
ordinary  prudence,  that  a  majority  of  the  court  do  not  feel  authorized  to 
interfere  with  the  verdict,  especially  as  the  same  result  has  been  reached, 
upon  substantially  the  same  state  of  proof,  by  four  separate  and  distinct 
juries. 

3.  The  court  refused,  in  the  case  of  Wilson  Sipes,  to  instruct  the  jury  as 
follows :  "  That  plaintiff's  intestate  was  bound,  under  any  circumstances, 
without  signs  or  signals,  to  use  his  eyes  and  ears  to  the  extent  of  his  op- 
portunity, to  hear,  see,  and  avoid  danger,  and  an  omission  to  do  so  was 
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negligence  on  his  part,  which  will  prevent  a  recovery.'*     In  refusing  to 
charge  the  above,  as  requested,  it  is  claimed  there  was  error. 

After  defining  ordinary  care,  such  as  the  law  required  the  plaintiffs 
intestate  to  exercise,  the  court  did  charge  the  jury,  however,  as  follows :  — 

"And  therefore  if  the  intestate,  before  going  upon  the  crossing,  did 
not  look  up  and  down  the  track  to  see  whether  a  train  was  approaching, 
or  if  he  did  not  use  his  ears  and  eyes  so  far  as  he  had  an  opportunity  to 
do  so,  or  if  his  hearing  was  defective,  or  if  the  noise  of  the  wagon  pre- 
vented his  hearing  in  any  degree,  you  will  take  the  same  into  considera- 
tion, or  any  other  circumstances  calculated  to  influence  the  conduct  of  a 
prudent  person,  bearing  in  mind  that  whatever  the  facts  and  circumstances 
in  the  case  may  be,  the  proposition  you  have  to  determine  is,  whether  Mr. 
Sipes  exhibited  ordinary  care  under  the  circumstances.  If,  in  the  ex- 
ercise of  common  prudence  and  caution,  the  intestate  could  have  avoided 
the  accident,  then  the  plaintiff  cannot  recover If  the  intes- 
tate, under  a  mistaken  judgment  that  he  could  do  so  safely,  after  seeing 
the  train,  and  before  going  upon  the  crossing,  undertook  to  cross  ahead 
of  the  train,  this  would  be  such  negligence  as  would  defeat  a  recovery." 

A  similar  request  was  refused,  and  a  similar  charge  was  given  in  the 
Eleanor  Sipes  case. 

In  the  presentation  of  these  cases,  as  well  as  two  other  cases  which  have 
been  considered  in  connection  with  them,  able  arguments  and  many  au- 
thorities have  been  made  and  cited,  pro  and  con,  on  the  question,  whether 
an  omission  to  look  and  listen  for  an  approaching  train,  before  attempting 
to  oroQs  a  railroad  track,  is,  as  matter  of  law,  such  negligence  on  the  part 
of  the  person  attempting  to  cross  as  will  preclude  his  recovery  for  an  in- 
jury done  by  a  passing  train  while  crossing  the  track.1 

Within  the  compass  to  which  I  intend  to  limit  this  opinion,  it  is  im- 
possible to  review  the  cases  cited,  but  nevertheless  it  is  proper  to  acknowl- 
edge the  substantial  aid  we  have  received  from  counsel  and  adjudicated 
cases,  in  coming  to  the  conclusions  about  to  be  announced. 

It  is  unquestionably  true  that  ordinary  prudence  requires  a  person  in 
the  full  enjoyment  of  his  faculties  and  senses  to  use  them,  before  attempt- 
ing to  cross  a  known  railroad  track,  for  the  purpose  of  discovering  and 
avoiding  danger  from  a  passing  train ;  and  a  failure  to  do  so,  without  a 
reasonable  excuse  therefor,  is  negligence,  and  will  defeat  an  action  for  an 
injury  to  which  such  negligence  contributed. 

This  rule  does  not,  in  anywise,  impinge  on  the  doctrine  which  recog- 
nizes the  right  of  a  traveller  on  a  public  highway  to  the  use  of  the  cross- 
ing as  coordinate  with  the  right  of  the  railroad  company,  but  it  results  as 
a  necessity  from  the  difference  of  the  modes  in  which  the  respective  roads 
are  made  subservient  to  the  public  use. 

It  must  be  observed,  that  the  rule  as  above  stated  does  not  preclude  a 
recovery  in  all  cases  where  the  injured  party  omits  to  employ  nis  senses 
to  discover  and  avoid  injury,  even  though  the  omission  may  be  regarded 
as  negligent ;  but  only  in  those  cases  where  the  omission  contributes  to 
the  injury.  The  law  in  cases  of  mutual  negligence  is,  that  although  there 
may  have  been  negligence  on  the  part  of  the  plaintiff,  yet,  unless  he 
might,  by  the  exercise  of  ordinary  care,  have  avoided  the  consequences  of 

1  See  ante,  page  SIS  et  teg. 
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the  defendant's  negligence,  he  is  entitled  to  recover.  Timmon%  v.  Central 
Ohio  R.  B.  Co.  6  Ohio  St.  105.  It  is  no  case  of  mutual  contribution  to 
an  injury  where  the  injured  party  could  not,  by  the  exercise  of  due  care, 
have  avoided  the  consequences  of  another's  carelessness. 

Again,  the  failure  to  look  or  listen  for  an  approaching  train,  though 
such  failure  may  contribute  to  the  injury,  cannot,  under  all  circumstances, 
be  regarded  as  negligent.  Whether  it  is  so  or  not  depends  on  the  circum- 
stances of  the  particular  case.  For  instance,  other  dangers,  as  well  as 
those  from  the  approaching  train,  may  be  impending,  and  they  may  be 
such  as  demand  the  entire  attention  of  the  person  about  to  cross  the  track ; 
and  if  so,  a  prudent  person  would  be  excused  from  looking  or  listening 
for  the  train.  Indeed,  the  exercise  of  ordinary  care  to  avoid  an  injury 
is  all  the  law  requires ;  and  no  one  can  be  held  to  be  negligent  who  exer- 
cises such  care.  True,  when  the  danger  is  imminent  and  human  life  is 
at  stake,  great  precaution  should  be  exercised ;  but  this  is  only  ordinary 
care  under  the  circumstances ;  because  persons  of  ordinary  prudence, 
under  such  circumstances,  exercise  great  caution  and  care.  When,  there- 
fore, a  person  about  to  cross  a  railroad  track,  under  a  given  state  of  cir- 
cumstances, exercises'  that  degree  and  amount  of  care  which  prudent 
persons  usually  exercise  under  like  circumstances,  he  is  without  fault.  In 
other  words,  when  the  circumstances  are  such  that  prudent  persons  would 
not  ordinarily  look  or  listen  for  an  approaching  train,  there  is  no  negli- 
gence in  omitting  to  look  or  listen. 

If  this  view  be  correct,  it  is  plain  as  a  general  tfule,  that  whether  con- 
tributory negligence  existed  or  not  is  a  mixed  question  of  law  and  fact ; 
that  is  to  say,  a  fact  for  the  jury  to  find  from  such  testimony  as  the  law 
regards  as  competent  to  prove  it ;  and  to  be  found  in  accordance  with 
such  rules  as  the  court  may  give  to  the  jury  for  their  guidance. 

Where,  however,  all  the  material  facts  in  the  case  are  undisputed,  or 
are  found  by  the  jury,  and  admit  of  no  rational  inference  but  that  of  neg- 
ligence, or  that  of  due  care,  it  is  no  doubt  the  duty  of  the  court  to  say  to 
the  jury,  that,  as  matter  of  law,  the  facts  so  appearing;  amount  to  negli- 
gence, or  to  due  care,  as  the  case  may  be ;  as  it  would  be  the  duty  of  the 
court  to  determine,  as  a  question  of  law,  what  judgment  should  be  ren- 
dered upon  a  special  verdict.  But,  on  the  oilier  hand,  if  the  testimony 
is  conflicting,  the  facts  uncertain,  or  the  proper  inferences  to  be  drawn 
from  the  facts  and  circumstances  doubtful,  then  it  would  be  error  for  the 
court  to  withdraw  the  case  from  the  jury,  or  direct  them  to  return  a  par- 
ticular verdict. 

From  what  has  been  said,  it  follows  that  where  a  party  requests  the 
court  upon  a  hypothetical  statement  of  the  case,  such  as  would  entitle 
him  to  a  verdict,  to  instruct  the  jury  to  render  a  verdict  in  his  favor,  it  is 
the  duty  of  the  court  to  instruct  the  jury  to  so  render  their  verdict,  if 
they  find  the  facts  to  be  as  assumed,  provided  the  assumed  statement  em- 
braces all  the  material  facts  in  the  case ;  but  if  the  statement  omits  ma- 
terial facts  upon  which  testimony  has  been  offered,  and  which,  if  found 
by  the  jury  to  be  against  the  party  asking  the  instruction,  would  change 
the  result  of  the  case,  then  the  court  may  properly  refuse  to  give  any  in- 
struction in  relation  to  the  hypothetical  case. 

When  tested  by  the  principles  above  stated,  it  is  clear  that  there  was 
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no  error  in  refusing  to  give  the  instruction  asked  for  by  the  defendant 
below. 

It  is  not  true,  as  matter  of  law  or  fact,  that  the  plaintiff's  intestate 
was  guilty  of  negligence  which  would  prevent  a  recovery,  if  under  any 
circumstance*,  without  signs  and  signals,  be  omitted  to  use  his  eyes  and 
ears  to  the  extent  of  his  opportunity,  to  see,  hear,  and  avoid  danger. 

In  the  first  place,  if  the  use  of  his  eyes  and  ears  to  the  extent  of  his 
opportunity  would  not  have  prevented  the  collision,  he  was  not  guilty  of 
contributory  negligence. 

In  the  second  place,  if  the  circumstances  were  such  as  would  have  ex- 
cused a  person  of  ordinary  prudence  from  looking  or  listening  for  the  ap- 
proaching train,  he  was  not  guilty  of  negligence  at  all. 

In  the  third  place,  the  qualifying  words  found  in  the  request  —  to  wit, 
44  to  the  extent  of  his  opportunity  "  —  do  not  relieve  the  proposition  from 
objection.  It  was  claimed  on  the  trial,  and  the  testimony  tended  to  prove 
the  fact,  that  the  deceased  had  no  opportunity  to  see  or  hear  the  train 
until  it  was  too  late  to  avoid  the  collision.  If  the  jury  had  so  found  the 
fact  to  be,  the  verdict  should  have  been  for  the  defendant,  according  to 
the  request,  although  the  exercise  of  due  care  on  the  part  of  the  intestate 
44  to  the  extent  of  his  opportunity,"  could  not  have  avoided  the  conse- 
quences of  the  defendant's  negligence.  This,  as  we  above  stated,  is  not 
the  law. 

4.  The  original  actions  were  prosecuted  under  the  statute  for  the  ben- 
efit of  the  next  of  kin  of  the  intestates.  The  next  of  kin  were  their  four 
children,  three  of  whom  were  with  their  parents  in  the  wagon  at  the  time 
of  the  collision.  On  the  trial,  defendant  requested  the  court  to  charge 
the  jury  that  if  the  persons  for  whose  benefit  the  actions  were  brought 
were  guilty  of  a  want  of  ordinary  care  which  contributed  to  the  injury, 
a  recovery  could  not  be  had  for  their  benefit.  This  request  was  properly 
refused ;  because,  first,  the  statute  gives  the  right  of  action  to  the  per- 
sonal representative  upon  the  same  conditions  that  would  have  entitled 
the  party  injured  to  an  action  if  death  had  not  ensued.  If  Mr.  and  Mrs. 
Sipes  had  not  died,  and  had  not  been  guilty  of  contributory  negligence, 
their  right  of  action  for  the  negligence  of  the  defendant  would  not  have 
been  defeated  by  reason  of  the  negligence  of  third  persons,  although  such 
persons  may  have  stood  to  them  in  the  relation  of  next  of  kin. 

Again,  the  amount  recovered  in  such  cases  is  a  gpross  sum,  which  the 
statute  directs  to  be  distributed  to  the  next  of  km,  in  the  proportions 
provided  by  law  in  relation  to  the  distribution  of  personal  estates.  If 
contributory  negligence  on  the  part  of  some  of  the  next  of  kin  would 
defeat  a  recovery  as  to  them,  it  would  also  defeat  a  recovery  for  the  ben- 
efit of  those  who  in  nowise  contributed  to  the  injury. 

We  find  no  error  in  these  records  for  which  the  judgments,  or  either  of 
them,  should  be  reversed.  Judgment  affirmed. 

White  and  Rbx,  JJ.,  concurred. 

Day,  C.  J.,  and  Welch,  J.,  concurred  in  the  syllabus,  but  dissented 
from  the  judgment,  on  the  ground  that  the  verdicts  were  against  the 
evidence. 
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COURT  OF  APPEALS  OF  MARYLAND. 

(To  appear  in  40  Md.) 

NATIONAL  BANK.  —  ATTACHMENT  ON  WARRANT  ISSUED  BY  STATE  OOUBT 
AGAINST  NATIONAL  BANK,  ILLEGAL.  —  VALIDITY  OF  SEC.  2  OF  ACT 
OF  MAROH  8,  '73. 

CHESAPEAKE  BANK  v.  FIRST  NATIONAL  BANK. 

An  attachment  on  warrant  issued  by  a  state  court  to  affect  the  funds  of  a  national  bank 
is  illegal  and  void,  being  in  violation  of  section  67  of  the  Act  of  Congress,  approved 
June  8,  1864,  as  amended  by  section  2  of  the  Act  of  Congress,  approved  March  3, 
1878,  —  the  latter  section  providing,' "  That  no  attachment,  injunction,  or  execution 
shall  be  issued  against  such  (banking)  association  or  its  property,  before  final  judg- 
ment in  any  such  suit,  action,  orproceeding  in  any  state,  county,  or  municipal  court." 

The  second  section  of  the  Act  of  Congress,  approved  March  3,  1878,  amending  section 
67  of  the  Act  of  Congress,  approved  June  8,  1864,  is  constitutional  and  valid,  being 
a  provision  to  promote  the  efficiency  of  the  national  banks  in  performing  the  functions 
by  which  they  were  designed  to  serve  the  government,  and  to  protect  them  not  only 
against  interfering  state  legislation,  but  also  against  suits  or  proceedings  in  state 
courts,  by  which  their  efficiency  would  be  impaired. 

Appeal  from  the  superior  court  of  Baltimore  city. 

The  case  is  stated  in  the  opinion  of  the  court. 

The  cause  was  argued  before  Bartol,  C.  J.,  Miller,  Alvey,  and  Robin- 
son, J. 

George  H.  Williams,  for  the  appellant.  While  it  is  not  denied  that 
Congress  has  full  power  to  charter  banks  as  and  for  instrumentalities  of 
the  government,  and  to  prevent  state  sovereignties  from  taxing  them  or 
otherwise  interfering  with  their  existence,  yet  it  is  not  within  the  power 
of  Congress  to  clothe  them,  as  to  their  contracts  and  dealings  with  the 
world,  with  any  special  immunities  and  privileges  exempting  them  in 
their  said  trade  and  intercourse  with  others  from  the  laws  and  remedies 
applicable  in  like  cases  between  other  citizens.  National  Bank  v.  Com- 
monwealth, 9  Wallace,  858. 

The  power  to  create  these  banks  is  justified  as  an  act  of  constructive 
power;  it  is  not  pretended  there  is  any  express  power  given,  but  as 
where  express  powers  are  given,  e.  g.  to  lay  and  collect  taxes,  imports, 
Ac.,  they  are  restricted  to  uniformity,  they  cannot  create  a  favored  con- 
tracting class  in  society  not  subject  to  the  uniform  rights  and  remedies  as 
between  other  citizens  of  the  Union.  The  order  of  the  court  below  quash- 
ing the  attachment  should  be  reversed  and  a  procedendo  awarded. 

A.  Stirling,  Jr.,  contra.  The  57th  section  of  the  Act  of  1864,  and  the 
2d  section  of  the  Act  of  1878,  are  constitutional. 

The  appellant  admits  the  constitutionality  of  the  national  banking  act 
generally,  but  contends  that  the  sections  above  mentioned,  or  at  least  sec- 
tion 2  of  1878,  is  unconstitutional,  as  giving  the  associations  organized 
under  the  Act  of  1864  privileges  or  immunities  different  from  those  of 
citizens  generally  in  the  states  where  their  business  is  carried  on. 

If  the  constitutionality  of  the  acts  of  1864  and  1878,  generally,  be  con- 
ceded, then  under  all  the  principles  governing  the  construction  of  the 
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powers  of  Congress,  the  provisions  of  the  57th  section  of  the  Act  of  1864, 
and  the  2d  section  of  the  Act  of  1873,  are  on  their  face  evidently  appro- 
priate and  necessary,  to  carry  out  the  powers  which  are  admitted  to  jus- 
tify the  law  generally ;  and  not  only  this,  but  are  wise  and  beneficial,  and 
under  no  principle  laid  down  by  the  court  of  appeals  or  the  supreme  court, 
can  they  De  held  unconstitutional.  M'Oullocn  v.  Maryland,  4  Wheat. 
816 ;  Fletcher  v.  Peck,  6  Cranch,  87 ;  Livingstone  v.  Moore,  7  Peters, 
469 ;  National  Bank  v.  Commonwealth,  9  Wall.  858 ;  Veazie  Bank  v. 
Fenno,  8  lb.  588 ;  Hepburn  v.  Qriswold,  lb.  603 ;  State  v.  Buchanan,  5 
H.  &  J.  362  ;  Mayor,  $c.  v.  Board  of  Police,  15  Md.  376. 

Miller,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  on  the  18th  of  September,  1873,  caused  an  attachment 
on  warrant  to  be  issued  out  of  the  superior  court  of  Baltimore  city  to  af- 
fect the  property  and  credits  of  the  First  National  Bank  of  the  City  of 
Washington,  District  of  Columbia,  as  a  non-resident  debtor,  which  was 
laid  in  the  hands  of  the  First  National  Bank  of  Baltimore,  as  garnishee. 
In  October  following,  the  garnishee  filed  a  motion  to  quash  for  reasons  al- 
leged, and  from  the  judgment  of  the  court  quashing  the  writ  this  appeal 
is  taken.  It  is  conceded  the  decision  of  the  superior  court  was  based 
upon  the  first  reason  stated  in  the  motion,  as  follows :  — 

That  said  First  National  Bank  of  Washington  was,  before  said  attach- 
ment and  at  the  time  of  the  issue  thereof,  and  still  is  an  association  for 
the  purpose  of  carrying  on  the  business  of  banking,  organized  duly  under 
the  Act  of  Congress  of  June  3,  1864,  and  tfrat  by  the  2d  section  of  the 
Act  of  Congress,  approved  March  3,  1873,  it  is  enacted  that  the  57th 
section  of  the  first  mentioned  act  be  amended  by  adding  thereto  the  fol- 
lowing :  "  That  no  attachment,  injunction,  or  execution  shall  be  issued 
against  such  association  or  its  property  before  final  judgment  in  any  such 
suit,  action,  or  proceeding  in  any  state,  county,  or  municipal  court/'  and 
that  by  the  force  of  said  section  of  said  acts,  the  said  attachment  is  illegal 
and  void. 

We  shall  not  stop  to  inquire  what  is  the  true  construction  of  the  origi- 
nal 57th  section  of  the  Act  of  1864,  because  it  is  clear  the  case  before  us 
is  embraced  by  the  terms  of  the  amendment  thereto  made  by  the  Act  of 
1873.  The  constitutionality  of  the  national  banking  acts  is  admitted, 
their  purpose  being,  as  expressed  in  the  title  to  the  original  Act  of  1864, 
"  To  provide  a  national  currency  secured  by  a  pledge  of  United  States 
bonds,  and  to  provide  for  the  circulation  and  redemption  thereof ;'.'  but 
it  is  insisted  these  particular  provisions  or  features  of  them  are  unconsti- 
tutional and  void.  The  argument  is  that  it  is  not  within  the  power  of 
Congress  to  clothe  these  banking  associations,  as  to  their  contracts  and 
dealings  with  the  world,  with  any  special  immunities  and  privileges  ex- 
empting them  in  their  trade  and  intercourse  with  others,  from  the  laws 
and  remedies  applicable  in  like  cases  to  other  citizens.  But  the  power 
to  create  these  banks  as  instrumentalities  of  the  government,  being,  as  it 
confessedly  is,  within  the  rightful  powers  of  Congress,  we  cannot  say  that 
provisions  like  these,  defining  in  what  tribunals  they  shall  be  sued  and  to 
what  suits  or  actions  they  shall  be  subjected,  are  not  appropriate  and 
necessary  to  carry  out  this  admitted  power.  It  must  plainly  appear  that 
such  provisions  are  inappropriate  and  unnecessary  for  this  purpose,  in 

vol.  n.  16 
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order  to  justify  a  court  in  declaring  tbat  Congress  has  transcended  its 
authority  in  enacting  them.  In  our  opinion  Congress  has  the  power  to 
make  any  provisions  which  tend  to  promote  the  efficiency  of  these  banks 
in  performing  the  functions  by  which  they  were  designed  to  serve  the 

Ewernment,  and  to  protect  them,  not  only  against  interfering  state  lega- 
tion, but  also  against  suits  or  proceedings  in  state  courts  by  which  that 
efficiency  would  be  impaired.  We  are  unable  to  perceive  that  the  pro- 
visions here  assailed  are  not  of  that  character,  and  therefore  cannot  pro- 
nounce them  void.  Judgment  affirmed. 


SUPREME   COURT   OF   THE  UNITED   STATES. 

[October,  1874.] 

internal  revenue.  —  construction  of  the  word  "capital"  as 
used  in  §  110  of  the  act  of  july  18,  1866. 

BAILEY  v.  CLARE. 

The  term  "  capital,"  employed  by  a  banker  in  the  business  of  banking,  in  the  110th 
section  of  the  revenue  act  of  July  13,  1866,  does  not  include  moneys  borrowed  by 
him  from  time  to  time  temporarily  in  the  ordinary  course  of  his  business.  It  applies 
only  to  the  property  or  moneys  of  the  banker  set  apart  from  other  uses  and  perma- 
nently invested  in  the  business. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  one  hundred  and  tenth  section  of  the  revenue  act  of  the  United 
States,  as  amended  on  the  thirteenth  of  July,  1866,  14  Stat,  at  Large, 
136,  enacts,  u  that  there  shall  be  levied,  collected,  and  paid,  a  tax  of  one 
twenty-fourth  of  one  per  centum  each  month  ....  upon  the  capital 
of  any  bank,  association,  company,  or  corporation,  and  on  the  capital 
employed  by  any  person  in  the  business  of  banking  beyond  the  average 
amount  invested  in  United  States  bonds."  And  the  seventy-ninth  sec- 
tion of  the  same  act  as  amended  declares,  "  that  every  incorporated  or 
other  bank,  and  every  person,  firm,  or  company  having  a  place  of  busi- 
ness where  credits  are  opened  by  the  deposit  or  collection  of  money  or 
currency,  subject  to  be  paid  or  remitted  upon  draft,  check,  or  order ;  or 
where  money  is  advanced  or  loaned  on  stocks,  bonds,  bullion,  bills  of 
exchange,  or  promissory  notes ;  or  where  stocks,  bonds,  bullion,  bills  of 
exchange,  or  promissory  notes  are  received  for  .discount  or  for  sale,  shall 
be  regarded  as  a  bank  or  as  a  banker."     14  Stat,  at  Large,  115. 

During  the  years  1869  and  1870,  the  plaintiffs  were  bankers  within  the 
meaning  of  this  statute,  doing  business  in  the  city  of  New  York,  under 
the  name  of  Clark,  Dodge  &  Company ;  and  at  various  times  between 
the  first  of  April,  1869,  and  the  first  of  February,  1870,  they  made  re- 
turns, as  required  by  law,  to  the  assessor  of  internal  revenue  for  the  dis- 
trict, of  the  amount  of  their  fixed  .capital  employed  in  banking,  and  of 
the  amount  of  moneys  deposited  with  them  oy  their  customers.     The 
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assessor  required  more  than  this :  he  insisted,  against  the  objection  of  the 
plaintiffs,  that  all  moneys  borrowed  by  them  from  time  to  time,  and  tern* 
porarily  in  the  ordinary  course  of  their  business,  formed  a  part  of  their 
capital  employed  in  the  business  of  banking,  and  were  subject  to  the  tax 
imposed  upon  capital,  under  the  section  cited.  He  accordingly  assessed 
a  tax  upon  the  several  amounts  thus  borrowed  within  the  dates  men- 
tioned, as  part  of  the  capital  of  the  company. 

The  defendant  was  at  the  time  collector  of  internal  revenue  in  the  dis- 
trict, and  as  such  officer  enforced  the  payment  of  the  taxes  thus  assessed, 
amounting  to  over  six  thousand  dollars.  The  plaintiffs  protested  at  the 
time  against  the  legality  of  the  assessment,  and  appealed  from  the  decision 
of  the  assessor  to  tne  commissioner  of  internal  revenue.  Failing  to  obtain 
any  rescission  of  the  assessment  or  restitution  of  the  moneys  paid,  they 
brought  the  present  action  for  their  recovery. 

The  action  was  tried  by  the  court  without  the  intervention  of  a  jury, 
by  stipulation  of  the  parties,  under  the  recent  act  of  Congress.  The  court 
found  the  facts  we  have  stated,  but  with  greater  fulness  of  detail,  and 
held  that  the  moneys  thus  temporarily  borrowed  by  the  plaintiffs  in  the 
ordinary  course  of  their  business  was  not  capital  of  the  company  em- 
ployed in  the  business  of  banking,  and  was  not,  therefore,  liable  to  assess- 
ment as  part  of  such  capital ;  and  that  the  assessment  and  collection  of  the 
tax  was,  therefore,  illegal  and  unauthorized.  The  court  accordingly  gave 
judgment  for  the  plaintiffs.  To  review  that  judgment,  the  case  is  brought 
here  on  writ  of  error. 

As  appears  from  this  statement  of  the  case  the  only  question  for  deter- 
mination relates  to  the  meaning  to  be  given  to  the  term  capital  in  the 
one  hundred  and  tenth  section  of  the  revenue  act.  The  term  is  not  there 
used  in  any  technical  sense,  but  in  its  natural  and  ordinary  signification. 
And  it  is  capital  not  merely  of  individuals,  but  of  corporations  and  asso- 
ciations, which  is  subject  to  the  tax  in  question.  When  used  with  respect 
to  the  property  of  a  corporation  or  association,  the  term  has  a  settled 
meaning ;  it  applies  only  to  the  property  or  means  contributed  by  the 
stockholders  as  the  fund  or  basis  for  the  business  or  enterprise  for  which 
the  corporation  or  association  was  formed.  As  to  them,  the  term  does 
not  embrace  temporary  loans,  though  the  moneys  borrowed  be  directly 
appropriated  in  their  business  or  undertakings.  And  when  used  with  re- 
spect to  the  property  of  individuals  in  any  particular  business,  the  term 
has  substantially  the  same  import;  it  then  means  the  property  taken  from 
other  investments  or  uses  and  set  apart  for  and  invested  m  the  special 
business,  and  in  the  increase,  proceeds,  or  earnings  of  which  property  be- 
yond expenditures  incurred  in  its  use  consists  the  profits  made  in  the  busi- 
ness. It  does  not,  any  more  than  when  used  with  respect  to  corporations, 
embrace  temporary  loans  made  in  the  regular  course  of  business.  As  very 
justly  observed  by  the  circuit  judge,  "  it  would  not  satisfy  the  demands  of 
common  honesty  if  a  man  engaged  in  business  of  any  kind,  being  asked 
the  amount  of  capital  employed  in  his  business,  should  include  in  his  re- 
ply all  the  sums  which,  in  the  conduct  of  his  business,  he  had  borrowed 
and  had  not  yet  repaid." 

There  is  no  difference  in  the  business  of  banking  as  conducted  by  indi- 
viduals from  the  business  as  conducted  by  corporations,  which  would 
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warrant  any  different  meaning  to  be  given  to  the  term  capital  in  the  two 
cases.  Nor  can  any  good  reason  be  stated  why  a  distinction  should  be 
made  between  banking  corporations  and  individual  bankers  in  this  re- 
spect* 

Independently  of  these  considerations  there  would  be  great  practical 
difficulty  in  administering  the  law  upon  the  theory  that  moneys  tem- 
porarily borrowed  are  to  be  treated  as  capital  and  taxable  as  such.  The 
amounts  borrowed  from  time  to  time  must  necessarily  vary,  and,  if  they 
are  treated  as  additions  to  the  capital,  the  aggregate  amount  of  the  cap- 
ital must  be  constantly  changing.  It  would,  therefore,  be  necessary  for 
die  assessors  of  the  government,  in  order  to  determine  the  capital  to  be 
taxed  every  month,  to  average  the  sums  borrowed,  and  in  adopting  any 
such  course  they  would  be  obliged  to  interpolate  into  the  statute  the  word 
average,  which  was  stricken  out  by  the  amendment  of  1866. 

We  are  satisfied  that  the  term  as  used  in  the  statute  was  intended  to 
embrace  only  the  fixed  capital  employed  in  the  business  of  banking,  as 
distinguished  from  deposits  and  temporary  loans  made  in  the  regular 
course  of  business,  and  that  no  distinction  is  to  be  made  in  this  respect 
between  the  capital  of  individual  bankers  and  that  of  banking  corpora- 
tions. 

It  is  undoubtedly  true,  as  stated  by  the  attorney  general,  that  cap- 
ital used  in  the  business  of  banking  is  none  the  less  so  because  it  is  bor- 
rowed. The  mere  fact  that  the  money  permanently  invested  in  the 
business  is  borrowed  does  not  alter  its  character  as  capital.  The  ques- 
tion here  is  whether  money  not  thus  permanently  invested,  but  bor- 
rowed temporarily  in  the  ordinary  course  of  business  to  meet  an  emer- 
gency, is  capital;  and  we  are  clear  that  the  term  does  not,  either  in 
common  acceptation  or  within  the  meaning  of  the  statute,  embrace  loans 
of  that  character. 

After  controversies  had  arisen  as  to  the  interpretation  to  be  given  to 
the  statute  upon  the  question  at  issue  in  this  case  between  bankers  and 
the  government,  Congress  passed  the  Act  of  1872,  defining  the  meaning 
of  the  terms  u  capital  employed,"  in  the  one  hundred  and  tenth  section, 
and  enacted  that  they  "  shall  not  include  money  borrowed  or  received 
from  day  to  day  in  the  usual  course  of  business  from  any  person  not  a 
partner  of,  or  interested  in,  the  said  bank,  association,  or  firm."  17 
Stat,  at  Large,  256.  This  enactment  was  evidently  intended  to  remove 
any  doubt  previously  existing  as  to  the  meaning  of  the  statute  and  de- 
clare its  true  construction  and  meaning.  Had  it  been  intended  to  apply 
only  to  cases  subsequently  arising  it  would  undoubtedly  have  so  provided 
in  terms.  Judgment  affirmed. 
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COURT  OF  APPEALS  OP  VIRGINIA. 

(To  tppear  in  95  Grattan.) 

CONTRACTS  OF  CITIZENS  OF    THE  CONFEDERATE    STATES  INTER   SB.  — 

PUBLIC  POLICY. 

BIER  0.  DOZIER. 

1.  During  the  war  neither  the  law  of  the  United  States,  nor  any  policy  of  their  govern- 
ment, was  in  force  in  any  part  of  the  Confederate  States,  not  in  the  possession  or 
under  the  control  of  the  United  States. 

2.  On  the  1st  of  February,  1865,  B.,  representing  himself  to  be  the  agent  of  the  Confed- 
erate States  government,  to  take  tobacco  into  Maryland  and  exchange  it  for  bacon, 
applied  to  D.,  living  near  the  Potomac  River  in  W.  County,  to  store  for  him  in  D.  's  barn 
for  the  night  eighty-four  boxes  of  tobacco.  D.  being  unwilling  to  do  it,  B.  agreed  with 
him  that  if  he  would  receive  the  tobacco  in  his  barn,  and  should  sustain  any  damage 
or  injury  from  the  forces  of  the  United  States  in  consequence  of  the  tobacco  being 
there  deposited,  B.  would  make  good  all  losses  he  might  sustain  thereby.  Under  this 
agreement  the  tobacco  was  deposited  in  D.'s  barn,  where  it  remained  until  the  17th  of 
March,  B.  undertaking  to  pay  for  any  loss  D.  might  sustain  thereby.  At  that  time  the 
enemy's  gun-boats  on  the  river  approaching  D.'s 'house  he  removed  and  concealed  the 
tobacco,  and  his  houses  and  out-buildings  and  furniture  were  destroyed  by  the  enemy  ; 
his  loss  amounting  to  $6, 85 2.     Held: 

(1.)  B.  being  the  agent  of  the  Confederate  government,  which  could  enforce  obedience 
upon  all  within  its  jurisdiction,  the  contract  was  valid,  and  B.  is  bound  to  pay  D.  for 
the  loss  which  he  sustained. 

(2.)  If  B.  was  not  the  agent  of  the  Confederate  government,  and  was  prosecuting  a  private 
enterprise,  against  the  laws  and  policy  of  that  government,  D.  is  not  particeps  criminis 
with  B. ,  in  an  equal  degree,  if  at  all,  and  he  is  entitled  to  recover. 

(S.J)  To  make  a  contract  unlawful  as  being  against  public  policy  or  law,  it  must  be  mani- 
festly and  directly  so  ;  and  it  is  not  enough  that  the  contract  is  connected  with  some 
violation  of  the  law,  however  remotely  or  indirectly. 

This  is  a  writ  of  error  to  a  judgment  of  the  late  district  court  held 
at  Fredericksburg,  affirming  a  judgment  of  the  circuit  court  of  Essex 
County,  rendered  in  favor  of  the  defendant  in  error,  the  plaintiff  in  the 
said  circuit  court,  William  R.  Dozier,  against  the  plaintiffs  in  error,  the 
defendants  in  the  said  circuit  court,  B.  Bier  and  S.  Mann,  who,  with 
Samuel  Strooke  and  L.  Bowman  composed  a  partnership  firm,  trading 
in  the  name  and  style  of  S.  Strooke  &  Co.  The  action  was  in  assumpit. 
The  declaration  contained  two  counts,  and  was  in  substance  as  follows : 
The  first  count  stated  that  the  defendants,  on  the  first  day  of  February, 
1865,  at  the  county  of  Westmoreland,  in  consideration  that  the  plaintiff, 
at  the  special  instance  and  request  of  the  defendants,  would  receive  on 
storage  upon  his  premises,  to  wit,  in  his  barn,  and  take  care  of  a  large 
lot  of  tobacco,  the  property  of  the  defendants,  for  their  use  and  at  their 
risk,  for  a  short  time,  to  wit,  for  the  space  of  forty-eight  hours,  under- 
took and  promised  that  they,  the  defendants,  would  make  good  to  the 
plaintiff,  and  pay  him  for  all  loss  and  damage  done  to  him  or  to  his 
property  by  the  army  of  the  United  States,  or  any  person  or  persons 
in  the  employment  of  the  United  States,  by  reason  of  said  tobacco 
having  been  stored  upon  the  said  premises,  it  having  been  admitted  by 
the  defendants  that  the  said  tobacco  was  intended  to  be  transported  from 
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said  premises  into  the  State  of  Maryland,  and  that  such  transportation 
was  forbidden  by  the  government  of  the  United  States :  That  the  plain- 
tiff, confiding  in  said  promise  and  undertaking  of  the  defendants,  did  then 
and  there  receive  on  storage  upon  his  premises,  to  wit,  in  his  barn,  the 
said  tobacco,  and  did  take  care  of  the  same,  and  afterwards  safely  deliver 
it  to  the  defendants :  That  the  defendants  did  not  regard  their  said  prom- 
ise and  undertaking,  but  deceived  the  plaintiff  in  this,  to  wit,  that  the 
said  tobacco  was  permitted  to  remain  upon  the  premises  for  a  long  space 
of  time,  to  wit,  for  the  space  of  three  months,  and  until  the  officers  and 
men  on  the  United  States  gun-boats  and  vessels  of  war  on  the  Potomac 
River  had  been  informed  of  the  fact  that  said  tobacco  was  so  stored  upon 
the  premises  of  the  plaintiff  ;  and  coming  in  search  of  the  same  upon  said 
premises,  and  failing  to  find  it,  by  reason  of  the  care  and  attention  of  the 
plaintiff  in  concealing  it,  they,  the  said  officers  and  men,  did  great  dam- 
age to  the  property  of  the  plaintiff,  by  burning  his  dwelling-house,  furni- 
ture, stable,  grain,  and  other  property  in  and  upon  the  said  premises, 
whereby  he  was  put  to  great  expense  and  loss,  &c,  in  the  whole  amount- 
ing to  a  large  sum  of  money,  to  wit,  to  the  sum  of  $6,352.  The  second 
count  stated  that  on,  &c,  at,  Ac,  in  consideration  that  the  plaintiff,  at 
the  like  special  instance,  Ac,  would  receive  into  his  possession,  upon  his 
premises,  in  said  county  of  Westmoreland,  a  large  and  very  valuable  lot 
of  tobacco,  the  property  of  the  defendants,  which  they  were  attempting  to 
carry  to  Maryland  for  sale,  they,  the  defendants,  undertook  and  promised 
the  plaintiff  that  they  would  pay  to  him  any  damage  or  loss  sustained  by 
him  at  the  hands  of  the  United  States  forces,  by  reason  of  said  tobacco 
being  put  into  the  possession  and  upon  the  premises  of  the  plaintiff  by  the 
defendants  :  That  the  plaintiff  did  so  receive  said  tobacco  into  his  posses- 
sion and  upon  his  premises,  upon  the  conditions  aforesaid ;  and  that  the 
United  States  forces  did,  having  sought  for  said  tobacco  and  failing  to 
find  it,  burn  and  destroy  the  houses,  furniture,  and  other  property  of  the 
plaintiff,  of  great  value,  to  wit,  of  the  value  of  $6,352  ;  of  which  the  de- 
fendants afterwards,  to  wit,  on  the  10th  day  of  May  1865,  at,  &c,  were 
duly  informed :  And  that  the  defendants  failed  and  refused  to  pay  the 
loss  and  damage  sustained  by  the  burning  and  destruction  aforesaid. 
Wherefore,  the  plaintiff  said  that  he  was  injured  and  had  sustained  dam- 
age to  the  amount  of  $ .     There  was,  at  the  conclusion  of  both  counts, 

a  statement  apparently  applicable  to  each,  that  afterwards,  to  wit,  on  the 
10th  day  of  May,  1865,  in  consideration  of  the  premises  respectively,  the 
defendants  promised  to  pay  the  said  several  sums  of  money,  on  request, 
to  the  plaintiff;  yet  they  had  not  paid  the  same,  or  any  part  thereof, 
"  to  the  plaintiff's  damage  $12,000  ;  and  thereupon  he  brings  suit,"  Ac. 
The  defendants  filed  a  general  demurrer  to  the  declaration,  and  the 
plaintiff  joined  in  the  demurrer ;  which,  upon  argument,  was  overruled. 
And  then  the  defendants  plead  not  guilty  to  the  first  count,  non-assumpit 
to  the  second,  and  filed  a  special  plea  that  they  were  not  partners,  as  al- 
leged in  the  declaration.  To  all  these  pleas  the  plaintiff  replied  gener- 
ally ;  and  issues  being  thus  joined  by  the  parties,  were  tried  by  a  jury, 
which  found  a  verdict  for  the  plaintiff  on  all  the  issues,  and  assessed  his 
damages  at  $5,937,  with  interest  thereon  from  the  17th  day  of  March, 
1865,  till  paid ;  and  judgment  was  rendered  accordingly* 
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Two  bills  of  exceptions  taken  by  the  defendants  to  opinions  given  by 
the  circuit  court  during  the  trial  of  the  cause  were  made  a  part  of  the  rec- 
ord. The  first  states  that  after  all  the  evidence  had  been  given  to  the 
jury,  the  counsel  for  the  defendants  moved  the  court  to  instruct  the  jury 
as  follows — that  is  to  say :  That  if  the  jury  believe,  from  the  evidence, 
that  the  contract  between  the  plaintiff  and  defendants,  stated  in  the  dec- 
laration, was  made  for  or  about  any  matter  or  thing  which  was,  at  the 
time,  prohibited  and  made  unlawful  by  any  law  of  the  United  States,  or 
in  violation  of  the  policy  of  the  United  States  government,  then  said  con- 
tract is  void,  and  they  must  find  for  the  defendants.  But  the  court  re- 
fused to  give  the  said  instruction ;  and  the  defendants  excepted. 

The  second  bill  of  exceptions  states,  in  substance,  as  follows :  That  after 
the  jury  were  sworn  to  try  the  issues  joined,  the  plaintiff  (who  testified 
for  himself),  to  maintain  the  said  issues  on  his  part,  proved  the  following 
facts,  to  wit :  that  in  the  latter  part  of  January,  or  the  first  of  February, 
1865,  two  men,  representing  themselves  by  the  names  of  Strooke  and 
Bier,  came  to  the  home  of  the  plaintiff,  situate  near  the  Potomac  River, 

.  in  the  county  of  Westmoreland,  near  night,  and  requested  of  the  plain- 
tiff permission  to  deposit  in  his  barn,  until  the  next  morning,  a  large 
quantity  (about  eighty-two  boxes)  of  tobacco ;  which  deposit  he  declined 
to  allow.  They  then  represented  to  him  that  they  were  taking  the  said 
tobacco  to  Maryland,  to  be  exchanged  for  bacon  for  the  Confederate 
States  government ;  and  that  they  had  full  authority  to  take  the  said 
tobacco  to  Maryland.  The  plaintiff  then  consented  to  receive  the  said 
tobacco  until  the  next  day.  The  said  Strooke  and  Bier  then  agreed  with 
the  plaintiff,  that  if  he  would  receive  said  tobacco  in  his  barn,  and  he 
should  sustain  any  damage  or  injury  from  the  forces  of  the  United  States, 
in  consequence  of  the  said  tobacco  being  there  deposited,  they  would  make 
good  all  losses  which  he  might  sustain.  They  were  wealthy,  and  good 
for  any  agreement  they  might  make.  The  weather  was  very  cold,  and 
the  river  and  creek  were  blocked  up  with  ice.  Said  Strooke  remained  at 
the  house  of  the  plaintiff  three  weeks.  While  there  the  plaintiff  fre- 
quently manifested  his  uneasiness  about  the  tobacco  being  on  his  prem- 
ises, and  was  told  by  said  Strooke  that  if  ever  he  was  injured  thereby,  he 
would  pay  all  losses  which  he  might  sustain.  The  said  tobacco  remained 
in  the  barn  of  the  plaintiff,  on  storage,  till  the  17th  of  March,  1865, 
when  the  Potomac  flotilla,  under  Commodore  Parker,  made  its  appear- 
ance and  began  to  shell  the  premises  of  the  plaintiff.  The  plaintiff,  with 
such  assistance  as  he  could  get,  removed  the  said  tobacco  to  the  woods, 
and  concealed  the  same  ;  and  it  not  being  found  by  the  forces  of  Commo- 

-  dore  Parker,  the  said  forces  of  the  United  States  government  burned  the 
dwelling-house,  the  barn,  stable,  and  all  the  houses  of  the  plaintiff,  ex- 
cept the  overseer's  house,  all  the  furniture,  except  their  beds,  the  agri- 
cultural implements,  and  one  year's  provisions.  The  loss  of  the  plaintiff, 
in  consequence  of  said  burning,  was  not  less  than  $6,352.  Between  the 
time  of  the  deposit  of  the  tobacco  and  its  removal,  he  had  interviews 
with  the*  partners,  Strooke,  Boreman,  Bier,  and  Mann,  each  of  whom 
acknowledged  himself  a  member  and  partner  of  the  firm  of  Strooke  & 
Co.,  and  all  promised  him  indemnity  for  any  loss  he  might  sustain.  After 
the  burning,  Bier  and  Mann  came  to  his  house  and  renewed  the  promise 


882  THB  AMERICAN  LAW  TIMES  REPORTS.  [Mjy,  1875. 

Vol.  II.]  Bism  v.  Dosibm.  [No.  5. 

to  reimburse  him  for  bis  loss.  Mann  stated  that  Strooke  proposed  to 
send  plaintiff  $5,000  by  him,  bnt  feared,  from  the  unsettled  state  of  the 
country,  it  might  be  lost.  On  the  27th  of  May,  1865,  Bier  and  Mann 
came  to  the  house  of  the  plaintiff  with  what  purported  to  be  an  order 
from  the  secretary  of  the  treasury  of  the  United  States,  indorsed  by  the 
president,  for  the  delivery  of  the  tobacco  to  them ;' and  upon  consultation 
with  his  friends,  he  determined  to  give  up  the  tobacco,  though  he  had 
previously  determined  to  hold  on  to  it  until  paid  for  the  loss  he  had  sus- 
tained. On  motion  of  the  defendant's  counsel,  the  evidence  touching 
the  said  order  was  excluded  from  the  jury,  unless  the  order  was  produced. 
All  the  tobacco,  except  three  boxes,  which  plaintiff  bad  used,  and  two 
boxes  of  damaged  tobacco,  and  a  half  a  box  of  sound  tobacco  given  to  the 
plaintiff  by  the  defendants,  was  delivered  to  Bier  and  Mann. 

Dr.  Harvey  also  proved  substantially  the  same  facts  as  above.  Another 
witness  also  proved  that  Strooke  and  Bier  came  to  his  house,  and  in  con- 
versation with  the  daughter  of  the  plaintiff,  who  was  staying  there,  con- 
cerning the  loss  of  her  father's  property,  Strooke  told  her  not  to  be  sad, 
he  would  build  her  father  a  better  house  than  the  one  he  had  lost,  and 
fully  reimburse  to  him  the  loss  he  had  sustained. 

On  cross-examination  of  the  plaintiff's  witnesses,  it  was  further  proved, 
that  the  plaintiff  resided  near  the  Potomac  River,  and  was  in  the  habit 
of  entertaining  at  his  house  refugees  from  Maryland  and  Virginia ;  that 
a  signal  corps  of  the  Confederate  States  was  stationed  during  the  war  in 
one  and  a  half  miles  from  the  plaintiff's  house,  and  the  members  of  said 
corps  were  frequently  at  his  house ;  that  some  of  Colonel  Mosby's  men 
had  been  there  on  one  occasion ;  and  the  blockade  runners  had  stopped 
at  the  plaintiff's  house  sometimes,  though  the  plaintiff  had  not  been 
engaged  in  the  blockade  business ;  that  when  Strooke  and  Bier  came  to  the 
house  of  the  plaintiff  with  the  tobacco,  they  exhibited  to  him  and  a  friend 
stopping  with  him,  Dr.  Harvey,  a  paper  writing  from  an  officer  of  the 
Confederate  States,  approved  by  the  secretary  of  war  of  the  Confederate 
States,  giving  Strooke  &  Co.  full  authority  to  carry  tobacco  into  Mary- 
land to  exchange  for  bacon  for  the  use  of  the  Confederate  States,  which 
paper  showed  that  Strooke  &  Co.  had  given  bond  to  the  Confederate 
States  before  the  said  paper  was  furnished  to  them ;  and  Strooke  stated 
the  bond  was  for  $100,000  or  more.  And  these  were  all  the  facts  proved 
in  the  cause.  Thereupon,  the  defendants  moved  the  court  to  give  die  fol- 
lowing instructions  to  the  jury :  — 

If  the  jury  shall  believe  from  the  evidence  that  the  consideration  of  the 
contract  set  forth  in  the  declaration  was  in  violation  of  any  statute  of  the 
Confederate  government,  or  in  violation  of  its  policy,  then  said  contract 
is  void,  and  they  must  find  for  the  defendants. 

2.  If  the  jury  shall  believe  that  said  contract  was  for  an  illegal  trans- 
action, then  said  contract  is  void,  and  they  must  find  for  the  defend- 
ants. 

8.  If  the  jury  believe  from  the  evidence  that  the  consideration  of  said 
contract  is  altogether  illegal,  it  is  insufficient  to  sustain  a  promise,  and 
the  agreement  is  wholly  void,  whether  the  law  violated  be  the  common 
law  or  statute. 

4.  If  the  jury  believe  from  the  evidence  that  the  said  contract  was 
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made  for  or  about  any  matter  or  thing  which  was  at  the  time  prohibited 
and  made  unlawful  by  any  law  of  the  United  States,  or  in  violation  of 
the  policy  of  the  United  States  government,  then  said  contract  is  void, 
and  they  must  find  for  the  defendants. 

5.  Unless  the  jury  shall  believe  from  the  evidence  that  the  property 
of  the  plaintiff  was  burned  and  destroyed  by  the  forces  or  troops  of  the 
United  States  government,  because  the  tobacco  of  the  defendants  had  been 
stored  in  the  houses  of  the  plaintiff,  they  must  find  for  the  defendants. 

6.  If  the  jury  find  for  the  plaintiff,  then  they  must  deduct  from  the 
amount  they  shall  find  such  an  amount  as  shall  be  the  value  of  the  tobacco 
used  by  him. 

All  of  which  instructions  the  court  gave,  except  the  one  marked  4 ; 
which  the  court  refused  to  give. 

And  the  plaintiff  moved  the  court  to  give  the  following  instruction ; 
which  the  court  gave :  — 

If  the  jury  shall  believe  from  the  evidence  that  S.  Strooke  &  Co.  did 
deposit  on  storage  with  the  plaintiff  tobacco  which  they  had. authority 
from  the  secretary  of  war  of  the  Confederate  States  to  take  into  Mary- 
land, to  exchange  for  bacon  for  the  Confederate  States  government,  and 
promised  to  pay  all  damage  done  to  the  property  of  the  plaintiff  by  the 
United  States  forces,  by-  reason  of  the  said  tobacco  being  so  stored,  and 
that  the  said  property  was  destroyed  by  the  United  States  forces,  and 
that  after  its  destruction  the  said  Strooke  &  Co.  assumed  to  pay  such 
damage  as  the  plaintiff  had  sustained  thereby,  then  they  should  find  for 
the  plaintiff. 

Thereupon,  the  jury  found  a  verdict  for  the  plaintiff,  as  aforesaid  ;  and 
the  defendants  moved  the  court  to  set  aside  said  verdict  and  grant  them  a 
new  trial,  upon  the  ground  that  said  verdict  was  contrary  to  law  and  evi- 
dence ;  which  motion  the  court  overruled,  and  the  defendants  excepted 
to  the  opinion  of  the  court  overruling  said  motion. 

The  case  was  argued  by  Orump,  for  the  appellants.  There  was  no 
counsel  for  the  appellee. 

Monoxtbb,  P.,  after  stating  the  case,  proceeded :  — 

First.  Did  the  circuit  court  err  in  refusing  to  give  the  instruction 
asked  for  by  the  defendants,  as  mentioned  in  their  first  bill  of  exceptions  ? 

This  instruction  was  asked  for  after  all  the  evidence  had  been  given  to 
the  jury.  All  the  facts  proved  by  the  evidence  are  certified  by  the  court 
in  the  second  bill  of  exceptions  ;  and  though  none  of  the  evidence  or  facts 
proved  are  set  out  in  the  first  bill  of  exceptions,  I  will  consider  the  ques- 
tion as  to  the  propriety  of  giving  the  instruction  therein  mentioned  in 
reference  to  the  facts  of  the  case,  as  certified  in  the  second  bill  of  excep- 
tions. So  considering  it,  the  question  was  not  an  abstract  one,  and  could 
not,  properly,  have  teen  refused  on  the  ground  that  it  was.  Then,  was 
it  proper  to  refuse  it  on  any  other  ground  ? 

During  the  war,  neither  the  law  of  the  United  States,  nor  any  policy 
of  their  government,  was  in  force  in  any  part  of  the  Confederate  States 
not  in  the  possession  or  under  the  control  of  the  United  States.  That 
law  and  that  policy,  in  contemplation  of  law,  are  presumed  to  have  been, 
and  actually  may  nave  been,  unknown  to  the  citizens  of  the  Confederate 
States,  who  were  alien  enemies  to  the  citizens  of  the  United  States,  be- 
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tween  whom  all  intercourse,  social,  commercial,  or  otherwise,  was  inter- 
dicted by  the  laws  of  both  countries  and  the  law  of  nations;  and  the 
interdiction  was  enforced  by  the  armies  of  both  countries.  The  law  and 
the  policy  of  the  Confederate  States  were  binding  on  the  citizens  thereof, 
and  the  obligation  was  enforced  by  the  power  of  those  States,  which 
was  perfectly  irresistible  by  the  citizens  thereof,  however  much  they 
may  nave  been  disposed  to  make  such  resistance.  The  power  of  the 
United  States  was  wholly  insufficient  to  enable  such  citizens  to  make  such 
resistance,  or  to  afford  them  any  protection  against  the  consequences  of 
making  it.  According  to  the  facts  as  certified,  the  defendants  were 
agents  of  the  Confederate  government,  to  exchange  tobacco  with  the 
enemy  for  bacon,  one  of  the  prime  necessaries  of  life,  which  could  not  be 
otherwise  procured  ;  and  it  cannot  be  supposed  that  all  the  power  of  that 
government  would  not,  if  necessary,  have  been  exerted  to  compel  its 
citizens  to  afford  all  the  facilities  in  their  power  to  the  only  operation  by 
which  bacon  could  be  procured  for  the  use  of  the  government,  in  that 
part  of  the  country  in  which  the  plaintiff  resided,  during  that  period  of 
the  war  in  which  the  transaction  in  controversy  occurred.  So  that,  if  it 
was  not  the  patriotic  duty  of  the  plaintiff,  as  a  good  citizen  of  the  govern- 
ment under  which  he  lived,  and  which  alone  afforded  him  protection,  to 
render  any  facilities  he  may  possibly  have  rendered  to  the  defendants,  in 
regard  to  that  transaction,  he  was,  in  contemplation  of  law,  under  the 
necessity  of  doing  so.  The  law  on  this  subject  is  so  fully  and  clearly  laid 
down  by  Judge  Staples,  in  his  opinion  in  the  case  of  Newton's  Ex* or 
v.  Bushong  ft  al.  22  Grat.  628,  that  it  is  only  necessary  here  to  refer  to 
that  case. 

I  will  now  proceed  to  consider  the  next  question,  which  is  :  — 

Secondly.  Did  the  circuit  court  err.  in  overruling  the  motion  of  the 
defendants  to  set  aside  the  verdict  and  grant  them  a  new  trial,  upon  the 
ground  that  the  said  verdict  was  contrary  to  law  and  evidence,  as  men* 
tioned  in  their  second  bill  of  exceptions. 

Now,  the  facts  proved,  which  are  certified  by  the  court  and  repeated  in 
the  statement  of  the  case,  fully  sustain  the  contract,  as  set  out  in  the 
declaration ;  and  moreover  show,  what  is  not  there  set  out,  that  the  de- 
fendants were  acting,  as  represented  to  the  plaintiff  that  they  were  acting, 
as  agents  of  the  Confederate  States  government,  and  exhibited  to  him  the 
written  authority  under  which  they  professed  to  be  acting.  They  also 
show,  or  strongly  tend  to  show,  that  the  plaintiff  fully  complied  with  the 
contract  on  his  part ;  that  he  received  the  tobacco  in  his  Darn  and  took 
good  care  of  it ;  that  in  consequence  of  the  tobacco  being  there  deposited 
his  property  was  burned  by  the  forces  of  the  United  States,  whereby  he 
sustained  damage  to  the  amount  of  $6,852,  of  which  the  defendants  had 
due  notice,  and  which  they  were  requested  to  pay,  but  wholly  failed  and 
refused  to  pay  to  the  plaintiff. 

That  the  plaintiff's  property  was  burned  in  consequence  of  the  tobacco 
having  been  deposited  in  his  barn,  was  expressly  found  by  the  jury,  who 
were  instructed  by  the  court,  on  the  motion  of  the  defendants,  that  "  un- 
less they  should  believe  from  the  evidence  that  the  property  of  the  plain* 
tiff  was  burned  and  destroyed  by  the  forces  or  troops  of  the  United  States 
government,  because  the  tobacco  of  the  defendants  had  been  stored  in  the 
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houses  of  the  plaintiff,  then  they  must  find  for  the  defendants."  On  the 
contrary,  they  found  for  the  plaintiff ;  and  the  evidence  well  warranted 
them  in  so  finding.  It  is  more  reasonable  to  believe  that  the  prop- 
erty was  burned  because  the  tobacco  had  been  deposited  in  the  barn, 
than  that  it  was  burned  because  the  plaintiff,  who  resided  near  the  river, 
had  been  in  the  habit  of  entertaining  at  his  house  refugees  from  Maryland 
and  Virginia,  or  because  the  members  of  a  signal  corps  of  the  Confederate 
States,  stationed  near  his  house,  had  frequently  been  at  his  house  ;  or  be- 
cause some  of  Moeby's  men  had  been  there  on  one  occasion.  Such  hospi- 
talities were  universally  practised  by  our  citizens  residing  near  the  river  ; 
and  if  the  property  of  every  man  who  practised  them  had  been  destroyed, 
there  would  have  been  a  general  destruction  of  all  the  buildings  in  that 
locality.  The  plaintiff  had  not  himself  been  engaged  in  the  blockade  busi- 
ness. There  is  not  sufficient  reason  for  believing  that  the  property  would 
not  have  been  burned,  if  the  tobacco  had  not  been  removed  and  con- 
cealed by  the  plaintiff.  The  plaintiff,  if  he  was  not  bound  as  bailee,  had 
certainly  a  right  to  try  to  save  the  defendant's  tobacco  ;  and  if  the  effect 
of  his  effort  has  been  to  save  the  tobacco,  but  to  lose  his  own  property, 
the  defence  that  he  was  not  bound  by  his  contract  to  try  to  save  the  to- 
bacco by  removing  and  concealing  it,  comes  with  very  ill  grace  from  the 
defendants.  If  he  had  not  removed  the  tobacco,  it  would  certainly  have 
been  lost  by  the  defendants ;  and  probably  the  plaintiff's  property  would 
still  have  been  burned  ;  the  loss  of  which  would  also  have  fallen  on  the 
defendants  by  the  very  terms  of  the  contract.  The  plaintiff,  by  his  act  of 
removing  the  tobacco,  at  least  saved  them  from  one  of  these  losses.  But 
it  was  for  the  jury  to  decide  the  question  of  fact,  upon  the  evidence ;  and 
they  did  expressly  decide  that  the  burning  was  in  consequence  of  the  to- 
bacco having  been  stored  in  the  houses  of  die  plaintiff. 

Then,  the  case  of  the  plaintiff  is  fully  made  out  by  the  facts  proved. 
In  other  words,  the  verdict  is  clearly  not  against  evidence.  Is  it  against 
law  ?  Is  there  anything  in  the  facts  proved,  which  shows  that  the  plaintiff 
is  not  legally  entitled  to  recover  ? 

I  have  already  shown  that,  considering  the  defendants  as  agents  of  the 
Confederate  States  government,  in  exchanging  tobacco  for  bacon  for  the 
use  of  that  government,  the  plaintiff  might  lawfully  have  contracted  with 
them  to  receive  the  tobacco  in  his  barn,  even  though  he  might  thereby 
facilitate  the  operation  by  which  that  exchange  was  sought  to  be  effected. 
And  the  defendants  must  be  so  considered  in  this  case,  whether  they 
were  in  fact  so  or  not ;  because  they  so  represented  themselves  to  the 
plaintiff,  and  are  estopped  from  denying  that  they  were  such  agents. 
Indeed  they  do  not  now  deny  the  fact,  or  attempt  to  deny  it.  I  deem  it 
unnecessary  to  say  anything  further  on  that  subject. 

But  suppose  the  defendants  were  not  the  agents  of  the  Confederate 
States  government,  to  exchange  tobacco  for  bacon,  and  that  they  were  en- 
gaged m  an  unlawful  act  on  their  own  account,  in  carrying  or  attempting 
to  carry  tobacco  to  Maryland,  to  exchange  it  for  bacon :  Is  there  anything 
in  the  act  of  the  plaintiff,  in  receiving  the  tobacco  in  his  barn,  which 
makes  the  contract  of  the  defendants,  for  whose  benefit  the  act  was  done, 
unlawful,  and  enables  them  to  get  rid  of  their  promise  to  indemnify  him 
against  loss  arising  from  that  act  ?     Did  he  thereby  become  a  particep* 
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criminis  in  the  supposed  unlawful  act  ?  And  does  the  maxim  Ex  turpi 
causa  nan  oritur  actio  apply  to  his  case  ?  I  think  not.  He  was  not  at 
all  engaged  in  any  act  of  running  the  blockade,  in  which  the  defendants 
may  have  been  engaged.  On  the  contrary,  it  is  expressly  certified  as  a 
fact  proved  in  the  cause,  "  that  the  plaintiff  had  not  been  engaged  in  the 
blockade  business ; "  and  of  course  was  not  engaged  in  this  blockade 
business,  if  that  was  its  nature.  He  was  to  derive  no  benefit  from  it.  He 
knew  nothing  of  it,  until  the  defendants  presented  themselves  at  his  house, 
near  night,  and  requested  him  to  permit  them  to  deposit  the  tobacco,  for 
the  night,  in  his  barn  ;  which  he  refused  tp  do,  until  he  was  assured  that 
they  were  armed  with  the  authority  of  the  Confederate  government  to  do 
the  act  in  which  they  were  engaged  ;  and  not  then,  until  they  promised  to 
indemnify  him  against  all  loss.  He  knew  that  whether  he  was  in  fact 
concerned  in  blockade  running  or  not,  he  would  be  suspected  of  being 
guilty  by  the  enemy,  if  the  tobacco  was  found  by  them  on  his  premises  ; 
and  therefore  he  properly  stipulated  with  the  defendants  for  his  indemnity 
by  them.  He  afterwards  removed  and  concealed  the  tobacco,  both  for  his 
own  benefit  and  that  of  the  defendants,  and  especially  of  the  defendants, 
who  were  bound  for  his  indemnity.  He  hoped  thereby  to  have  saved  the 
property  of  both.  He  did  save  that  of  the  defendants,  but  lost  his  own. 
He  did  not  contract  to  conceal  the  tobacco,  but  merely  to  afford  it  shelter 
and  house  room,  —  which  were  necessary,  whether  the  tobacco  was  to  be 
used  in  a  lawful  or  an  unlawful  purpose.  It  was  no  part  of  the  process  of 
**  running  the  blockade  ;  "  of  carrying  the  tobacco  into  Maryland.  The 
defendants  arrived  near  night  at  the  plaintiff's  house,  near  the  river.  The 
river  was  then  blocked  up  with  ice  ;  and  the  defendants  wanted  accommo- 
dation and  shelter  for  themselves  and  their  tobacco ;  and  the  plaintiff 
reluctantly,  on  account  of  the  danger  of  doing  so,  afforded  them  the  hospi- 
tality which  they  needed,  on  their  promise  to  indemnify  him  against  loss. 
Did  he  thereby  make  himself  a  particeps  criminis  t  —commit  an  act  of 
turpitude,  from  which  no  action  can  arise,  even  against  the  defendants,  at 
whose  instance  and  for  whose  benefit  the  act  was  done  ?  If  there  be  any, 
the  least,  guilt  on  his  part,  is  not  their  guilt  infinitely  greater,  and  would 
they  not,  even  on  that  ground,  be  liable  to  the  plaintiff  ?  The  plaintiff 
did  not  expect  any  favors  from  the  forces  of  the  United  States,  if  they 
found  the  tobacco  in  his  barn  ;  but  he  did  expect,  and  had  a  right  to  ex- 
pect, that  the  defendants  would  stand  up  to  their  bargain.  What  is  it  to 
the  government — how  can  it  be  against  the  policy  of  the  law  —  if  the 
defendants  be  compelled  to  comply  with  their  contract?  Suppose  the 
plaintiff  had  given  a  meal  of  victuals,  or  a  night's  lodging,  to  those  sup- 
posed blockade  runners,  would  that  have  made  him  a  particeps  criminis  t 
He  not  only  did  that,  but  he  afforded  them  shelter  and  a  place  of  deposit 
for  their  tobacco  which  they  had  along  with  them.  Did  that  any  more 
make  him  a  particeps  criminis  t  Must  he,  of  necessity,  permit  their 
tobacco  to  remain  exposed  to  the  weather,  and  be  thus  destroyed  ?  We 
must  bear  in  mind  that  there  is  no  evidence  tending  to  show  that  there 
was  any  purpose  of  concealment  of  the  tobacco  in  view  of  the  parties,  or 
any  other  purpose  than  that  of  affording  temporary  shelter  to  the  defend- 
ants and  their  tobacco,  during  the  night,  or  until  they  could  carry  it  away. 
We  know  very  well,  that  to  make  a  contract  unlawful,  as  being  against 
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law  or  public  policy,  "  it  must  be  manifestly  and  directly  so  ;  and  it  is  not 
enough  that  the  contract  is  connected  with  some  violation  of  the  law,  how- 
ever remotely  or  indirectly."  Let  it  be  remembered  that  this  is  not  a 
controversy  between  a  citizen  of  the  Confederate  States  and  a  citizen  of 
the  United  States ;  nor  between  a  citizen  of  the  Confederate  States  and 
the  government,  either  of  the  Confederate  States  or  United  States ;  but 
between  citizens  of  the  Confederate  States  inter  se  ;  and  that  the  effort  of 
the  defendants  is  to  get  rid  of  the  obligation  of  their  express  promise,  of 
which  they  have  received  the  full  benefit,  upon  the  ground  that  it  was 
contrary  to  the  policy  of  a  law  of  which  they  have  been  the  chief,  if  not 
the  only,  violators. 

I  am  therefore  of  opinion  that  the  verdict  is  not  against  law,  any  more 
than  it  is  against  evidence,  and  that  the  circuit  court  did  not  err  in  over- 
ruling the  motion  of  the  defendants  to  set  it  aside. 

I  The  court  gave  to  the  jury  an  instruction,  on  the  motion  of  the  plaintiff, 

which  is  embodied  in  the  defendant's  second  bill  of  exceptions.  But  that 
exception  was  taken  only  to  the  opinion  of  the  court  overruling  the 
motion  of  the  defendants  for  a  new  trial,  and  not  to  the  opinion  of  the 
court  in  giving  that  instruction.  There  was  no  exception  to  that  instruc- 
tion ;  and  therefore  it  cannot  be  objected  to,  for  the  first  time,  in  the  ap- 
pellate court.  But,  in  fact,  it  is  not  liable  to  any  well  founded  objection. 
It  presents  a  case  which  made  the  defendants  liable,  according  to  what 'has 

I  been  already  said.     That  it  proceeds  further  to  state  that  the  defendants, 

after  becoming  so  liable,  assumed  to  pay  such  damage  as  the  plaintiff  had 
sustained  by  the  destruction  of  his  property,  can  do  no  harm,  if  it  does  no 
good.     The  next  and  last  question,  is :  — 

Thirdly.  Did  the  circuit  court  err  in  overruling  the  demurrer  to  the 
declaration  ? 

This  question  would  seem  properly  to  be  the  first  which  should  have 
been  considered  in  regular  order,  but  I  thought  it  more  convenient  to  con- 
sider it  lastly.  The  declaration  contains  two  counts,  which  seem  not 
materially,  to   vary  from  each  other.     The  demurrer  is  general  to   the 

j>  whole  declaration,  and  not  to  each  count ;  so  that,  if  either  be  sufficient, 

the  demurrer  was  properly  overruled.  I  think  both  are  sufficient.  The 
declaration  says  nothing  about  the  authority  of  the  defendants,  as  agents 
of  the  Confederate  States,  to  exchange  tobacco  for  bacon ;  and  therefore 
it  presents  the  question,  whether  the  contract,  without  reference  to  that 
fact,  was  legal ;  and  upon  that  question  I  have  already  fully  expressed 
my  opinion,  that  there  was  nothing  in  the  contract,  as  stated  in  the  decla- 
ration, which  made  it  illegal  or  void.  As  to  the  addendum  to  the  declara- 
tion, concerning  which  the  learned  counsel  for  the  defendants  seemed  to  be 
at  a  loss  whether  it  was  intended  by  the  pleader  to  be  a  separate  count, 
or  what  else  —  I  do  not  consider  it  as  a  separate  count,  nor  that  it  was  in- 
tended to  be  such.  It  is  not  accurately  drawn  though  it  may  have  been 
intended  as  a  common  breach  to  the  two  counts;  and  may  well  serve  as  a 

|  breach  to  the  first  count,  which  otherwise  seems  to  be  without  a  breach. 

The  second  count  has  a  breach,  and  is  a  perfect  count.  At  all  events,  the 
addendum  does  no  harm. 

Upon  the  whole,  I  think  there  is  no  error  in  the  judgment,  and  that  it 
ought  to  be  affirmed. 
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The  other  judges  concurred  in  the  opinion  of  MoNCURE,  P. 

Bouldin,  J.,  did  not  sit  in  the  case, — he  not  having  been  on  the  bench 
when  it  was  argued;  but  he  said  he  concurred  in  the  first  proposition 
considered  by  Judge  Moncure.  Judgment  affirmed. 


DISTRICT   COURT  OF  THE  UNITED  STATES.  —  EASTERN 

DISTRICT   OF   MICHIGAN. 

[April,  1875.] 

construction  of  §  8893  revised  statutes  concerning  the  trans- 
mission op  scurrilous  communications  in  the  mail.  —  "epi- 
thet "  defined.  —  postal  cards. 

UNITED  STATES  t;.  PRATT. 

A  mailed  a  postal  card  directed  to  B,  having  written  upon  it  certain  words  which  im- 
puted illicit  intercourse  to  C  and  another,  but  in  which  no  epithet,  in  the  form  of  a 
substantive  or  adjective,  was  used.  Held,  that  the  offence  was  within  the  terms  of 
section  3893  of  the  Revised  Statutes. 

This  was  a  motion  to  quash  an  indictment.  The  prisoner  was  charged 
with  the  offence  of  depositing  and  causing  to  be  deposited  in  the  post- 
office  for  mailing,  a  postal  card,  upon  which  was  written  indecent  epithets, 
contrary  to  the  provisions  of  section  3893  of  the  Revised  Statutes,  which 
reads  as  follows :  — 

"  No  obscene,  lewd,  or  lascivious  book,  pamphlet,  picture,  paper,  print, 
N  or  other  publication  of  an  indecent  character,  or  any  article  or  thing  de- 
signed or  intended  for  the  prevention  of  conception  or  procuring  of  abor- 
tion, nor  any  article  or  thing  intended  or  adapted  for  any  indecent  or 
immoral  use  or  nature,  nor  any  written  or  printed  card,  circular,  book, 
pamphlet,  advertisement,  or  notice  of  any  kind,  giving  information, 
directly  or  indirectly,  where  or  how  or  of  whom  or  by  what  means  either 
of  the  things  before  mentioned  may  be  obtained  or  made,  nor  any  letter 
upon  the  envelope  of  which,  or  postal  card  upon  which,  indecent  or  scur- 
rilous epithets  may  be  written  or  printed,  shall  be  carried  in  the  mail ; 
and  any  person  who  shall  knowingly  deposit  or  cause  to  be  deposited,, 
for  mailing  or  delivery,  any  of  the  herein  before  mentioned  articles  or 
things,  or  any  notice  or  paper  containing  any  advertisement  relating  to 
the  aforesaid  articles  or  things,  and  any  person  who,  in  pursuance  of  any 
plan  or  scheme  for  disposing  of  any  of  the  herein  before  mentioned  ar- 
ticles or  things,  shall  take  or  cause  to  be  taken  from  the  mail  any  such 
letter  or  package,  shall  be  deemed  guilty  of  a  misdemeanor,"  Ac. 

The  prisoner  was  charged  with  having  mailed,  at  Jackson,  a  postal 
card,  addressed  to  Geo.  A.  Mills,  of  Reilly,  Muskegon  Gounty,  Mich., 
upon  which  was  written  the  following :  — 

"  Jackson,  Dec.  Zth,  1874. 

"  To  Mb.  Mills  :  How  does  you  and  Mrs.  (giving  name)  get  along, 
that  you  show  your  private  letters  to  and  persuade  her  to  stay  away  from 
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her  little  ones.  Tour  taste  must  be  low  after  she  has  been  catched  locked 
up  in  a  room  with  a  man  that  had  fanny  curly  hair  and  such  funny  eyes. 
My  advice  to  you  is  not  to  read  her  any  more  of  your  private  letters ;  she 
will  expose  you." 

Pasted  upon  the  back  of  this  card,  and  in  immediate  proximity  to  the 
writing,  was  a  picture  representing  the  head  of  a  colored  man. 

It  was  argued,  by  the  counsel  for  the  prisoner :  — 

1.  That  the  section  relied  upon  by  the  government  provides  no  punish- 
ment for  the  mailing  of  scurrilous  postal  cards. 

2.  That  the  matter  written  upon  the  postal  card  in  question  contains 
no  "  indecent  epithets/'  and  therefore  is  not  within  the  statute. 

Mr.  Henry  M.  Cheever,  for  the  prisoner. 

Messrs.  J".  W.  Finney  $  2Z".  H.  Swan,  Assistant  District  Attorneys,  for 
the  United  States. 

Brown  J.  The  section  under  which  the  indictment  in  this  case  is 
framed  contains  two  distinct  clauses,  one  prohibitory  and  the  other  penal. 
The  prohibitory  clause  provides  that  the  following  articles  shall  not  be  car- 
ried in  the  mails :  First,  no  obscene  publication  or  picture  ;  second,  no  arti- 
cle or  thing  intended  for  the  prevention  of  conception  or  procuring  of  an 
abortion ;  third,  no  article  or  thing  intended  for  an  immoral  use ;  fourth, 
no  advertisement  or  notice  giving  information  how  or  where  either  of  the 
things  before  mentioned  may  be  obtained  or  made;  fifth,  no  envelope  or 
postal  card  containing  indecent  or  scurrilous  epithets. 

The  penal  clause  imposes  punishment  in  terms  for  the  following  of- 
fences :  Depositing  for  mailing  or  delivery  any  of  the  herein  before  men- 
tioned articles  or  things,  or  any  notice  or  paper  containing  any  advertise- 
ment relating  to  the  aforesaid  articles  or  things  ;  second,  taking  from  the 
mail  any  letter  or  package  in  pursuance  of  any  plan  or  scheme  for  dispos- 
ing of  any  of  the  herein  before  mentioned  articles  or  things. 

It  is  claimed  by  the  counsel  for  the  prisoner,  and  argued  with  great  in- 
genuity that  the  words  "  articles  or  things  "  mentioned  in  the  penal  clause 
refer  only  to  the  "  articles  or  things  "  described  by  that  name  in  the  pro- 
hibitory clause,  and  set  forth  in  the  second  and  third  subdivision  of  this 
clause,  as  above  pointed  out.     Section  3895  provides  that  "all  letters, 

Cickets,  or  other  matter  which  may  be  seized  or  detained  for  violation  of 
w  shall  be  returned  to  the  owner  or  sender,  or  otherwise  disposed  of ; " 
and  it  was  claimed  that  Congress  intended  simply  to  empower  postmasters 
to  seize  postal  cards  upon  which  indecent  or  scurrilous  epithets  are  writ- 
ten, but  did  not  intend  to  punish  the  mailing  of  them.  Had  the  words 
44  articles  or  things  "  not  appeared  in  the  prohibitory  clause  of  the  statute, 
it  would  scarcely  have  been  argued  that  a  postal  card  was  not  an  article 
or  thing  within  the  meaning  of  the  penal  clause,  and  the  only  question  is 
whether,  by  using  those  words  in  the  prohibitory  clause,  Congress  designed 
thereby  to  restrict  the  application  of  the  penal  clause.  Clearly  it  has  not 
done  so  in  terms.  If  Congress  has  failed  to  provide  a  punishment  for  the 
sending  of  scurrilous  postal  cards,  it  has  also  failed  to  provide  one  for  the 
articles  mentioned  in  the  first  and  fourth  subdivisions,  namely  :  obscene 
publications  and  pictures,  as  well  as  cards,  advertisements,  and  notices  giv- 
ing information  where  these  things  may  be  obtained  or  made.  It  would 
also  follow  that  the  word  44  things,"  in  the  fourth  subdivision,  would  be 
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restricted  to  the  "  things  mentioned  in  the  second  and  third  subdivisions, 
and  that  the  sending  of  advertisements  or  notices  where  indecent  publica- 
tions and  pictures  might  be  obtained  would  not  be  illegal.  A  reference 
to  the  history  of  the  postal  card  system,  and  the  evident  design  of  the  en- 
actment in  question,  will  show  that  the  objection  is  wholly  untenable. 
Although  postal  cards  have  been  in  use  for  a  very  few  years  their  great 
convenience  has  made  them  universally  popular  as  means  of  sending  short 
messages  to  correspondents  and  of  circulating  business  advertisements. 
At  the  same  time,  as  they  are  in  the  nature  of  an  open  letter,  the  tempta- 
tion afforded  by  the  fact  that  they  may  be  read  by  anybody  has  subjected 
them  to  great  abuse,  and  in  England  has  caused  the  abolition  of  the 
whole  system  to  be  seriously  discussed.  Congress  evidently  designed  by 
this  section  to  prohibit  this  abuse,  and  to  punish  the  sending  of  all  inde- 
cent and  scurrilous  matter  through  the  mails,  so  far  as  it  had  the  power 
to  do  this  without  violating  the  sanctity  of  private  correspondence. 

So  far  as  I  am  able  to  ascertain,  the  section  in  question  has  received 
judicial  construction  in  but  one  case,  namely,  U.  ti.  v.  Botty  11  Blatch. 
846,  where  it  was  held,  that  under  the  clause  punishing  the  sending  of 
"  articles  designed  for  the  prevention  of  conception  or  the  procuring  of 
abortion,"  the  defendant  could  not  show  that  the  article  deposited  would 
not,  in  fact,  have  any  tendency  to  produce  this  effect,  and  that  its  harm- 
less character  was  known  to  him  when  he  deposited  it,  it  being  sufficient 
that  the  article,  when  deposited,  was  put  up  in  a  form  described  in  and 
manner  calculated  to  insure  its  use  for  that  purpose.  It  was  also  assumed 
in  this  case,  though  the  point  was  not  discussed,  that  it  was  also  a  mis- 
demeanor to  mail  any  advertisement  or  notice,  giving  information  where 
any  such  article  could  be  obtained,  and  that  it  was  immaterial  whether, 
in  fact,  the  article  or  thing  was  at  the  place  designated* 

I  can  see  no  good  reason  Why  Congress  should  not  punish  the  mailing 
of  the  articles  specified  in  the  first,  fourth,  and  fifth  subdivisions,  as  well 
as  those  specified  in  the  second  and  third.  Indeed  the  offence  of  sending 
scurrilous  postal  cards  is  more  purely  personal,  more  exasperating  to  the 
receiver,  and  more  likelv  to  lead  to  bad  blood  and  to  breaches  of  the  peace 
than  any  other  specified  in  the  act.  Had  the  words  "  articles  or  things  " 
been  contained  in  the  subdivisions  immediately  preceding  the  penal  clause, 
there  might  be  some  foundation  for  the  claim  that  it  referred  only  to 
them ;  but  I  cannot  believe  that  Congress  intended  to  select  out  from  the 
middle  of  the  prohibitory  clause  certain  offences,  and  provide  a  punish- 
ment for  them,  without  expressing  such  intent  in  clearer  words  than  it 
has  done  in  this  section.  It  would  certainly  be  a  forced  construction  of 
the  law  to  hold  that  Congress  did  not  intend  to  punish  the  mailing  of  ob- 
scene publications,  when  by  sec.  1785  it  imposes  a  penalty  upon  employes 
of  the  government  who  aid  and  abet  persons  engaged  in  dealing  in,  send- 
ing or  receiving  them,  thus  punishing  the  accessary,  but  allowing  the 
principal  to  escape. 

I  have  been  somewhat  aided  in  the  interpretation  of  this  act  by  the  case 
of  the  U.  &.  v.  Hartwell,  6  Wall.  885.  The  prisoner  in  that  case  was 
charged  with  embezzlement,  under  the  act  of  1846,  known  as  the  sub- 
treasury  act,  the  16th  section  of  which  provided  :  — 

1.  That  if  any  officer  to  whom  it  applied  should  convert  to  his  own  use, 


I 

» 


June,  1875.]  THE  AMERICAN  LAW  TIMES  REPORTS.  241 

Vol.  II.]  United  States  v.  Pratt.  [No.  6. 

except  as  permitted  by  the  act,  any  public  money,  every  such  act  should 
be  deemed  an  embezzlement. 

2.  That  if  any  officer  charged  with  the  disbursement  of  public  money 
should  take  a  false  voucher,  every  such  act  should  be  deemed  a  conversion 
of  the  amount  specified. 

The  penal  clause  then  follows :  "And  any  officer  or  agent  of  the  United 
States,  and  all  persons  participating  in  such  act,  being  convicted  before 
any  court,  shall  be  sentenced,"  &c.  It  was  held  that  this  clause  was  to  be 
taken  distributively,  and  that  it  was  clearly  intended  to  apply  to  all  the 
acts  of  embezzlement  specified  in  the  section,  to  those  relating  to  moneys 
in  the  first  category,  as  well  as  those  relating  to  vouchers  in  the  second. 

Further  objection  is  made  to  this  indictment  that  the  writing  upon  the 
postal  card  contains  no  "  indecent  epithet,"  within  the  proper  meaning  of 
the  term.  The  word  epithet,  as  defined  in  dictionaries,  is  apparently 
limited  to  adjectives  and  nouns,  expressive  of  some  character,  quality,  or 
attribute.  In  the  earlier  edition  of  Webster  it  is  extended  to  nouns  as 
well  as  to  adjectives  ;  in  the  later  editions,  however,  it  seems  to  be  con- 
fined to  adjectives,  the  exact  meaning  of  the  word  is  discussed  there,  and 
its  use  in  the  sense  of  phrase,  name,  or  expression  is  pronounced  improper. 
Now  if  the  court  were  confined,  in  the  interpretation  of  this  section,  to  the 
strict  grammatical  definition  of  the  word  epithet,  I  should  be  of  the  opin- 
ion that  the  writing  upon  this  card  contains  no  indecent  epithet.  Obvi- 
ously, however,  it  could  not  have  been  the  intent  of  Congress  that  the 
word  should  receive  this  restricted  meaning,  or  that  the  conviction  or 
acquittal  of  a  prisoner  should  depend  upon  the  fact  whether  he  employed 
adjectives  or  verbs  to  express  his  indecent  or  scurrilous  ideas.  Clearly,  to 
call  a  man  a  "  thief,"  or  "  thieving  rascal,"  would  be  within  the  statute. 
Would  it  not  be  equally  within  the  intent  of  the  statute  to  say  of  him 
that  he  is  in  the  habit  of  stealing  ? 

It  is  unnecessary  here  to  decide  whether  the  words  "  Indecent  and  scur- 
rilous epithets  "  were  intended  to  include  all  indecent  and  scurrilous  ex- 
pressions or  language  —  such  for  instance  as  threats  couched  in  indecent 
terms,  although  there  is  much  force  in  the  argument  that  Congress  in- 
tended to  prohibit  the  use  of  postal  cards  for  the  purpose  of  sending  any 
indecent  expressions.  I  am  clearly  of  the  opinion  that  it  was  not  intended 
to  confine  the  use  of  the  words  to  nouns  or  adjectives  ;  but  that  any  form 
of  expression  which  imputes  to  a  person  any  indecent  or  scurrilous  charac- 
teristic or  quality  is  within  the  statute.  The  original  signification  of  the 
word  epithet  is  sometimes  put  upon,  attributed,  charged,  or  imputed, 
whatever  might  be  the  form  of  words  employed.  It  so  happens  that 
adjectives  are  most  frequently  used  for  this  purpose,  and  hence  the  mean- 
ing of  the  word  has  been  gradually  restricted  to  nouns  and  adjectives, 
and,  finally,  according  to  the  present  usage,  to  adjectives  alone.  The  gist 
of  the  word  epithet  in  this  section  is  the  thought  or  imputation  conveyed 
by  the  words  employed,  and  not  the  particular  parts  of  speech  used  to 
convey  it.  I  am  satisfied  that  Congress  did  not  intend  to  employ  the 
word  epithet  in  its  restricted  sense,  and  my  only  doubt  is  whether  the 
statute  was  not  intended  to  embrace  all  scurrilous  and  indecent  communi- 
cation. 
•I  think  the  jury  are  at  liberty  to  infer,  from  the  postal  card  in  question 

vol.  n.  16 
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in  this  case,  that  the  writer  intended  to  impute  to  the  woman  whose  name 
is  mentioned  an  illicit  connection  with  a  colored  man,  and  hence  that  it 
contains  an  indecent  epithet  within  the  meaning  of  the  statute. 

It  is  true  that  penal  statutes  must  be  construed  strictly.  That  is,  as 
observed  by  Mr.  Justice  Story,  in  The  United  States  v.  Winn,  3  Sumn. 
211:  "That  penal  statutes  are  not  to  be  enlarged  by  implication,  or 
extended  to  cases  not  obviously  within  their  words  and  purport;  but 
where  the  words  are  general,  and  include  various  classes  of  persons,  I 
know  of  no  authority  which  would  justify  the  court  in  restricting  them  to 
one  class,  or  in  giving  them  the  narrowest  interpretation,  where  the  mis- 
chief to  be  redressed  by  the  statute  is  equally  applicable  to  all  of  them. 
But  where  a  word  is  used  in  a  statute  which  has  various  known  significa- 
tions, I  know  of  no  rule  which  requires  the  court  to  adopt  one  in  prefer- 
ence to  another,  simply  because  it  is  more  restrained,  if  the  objects  of  the 
statute  equally  apply  to  the  largest  and  broadest  sense  of  the  word.  In 
short,  it  appears  to  me  that  the  proper  course  in  all  these  cases  is  to  search 
out  and  follow  the  true  intent  of  the  legislature,  and  to  adopt  that  sense 
of  the  word  which  harmonizes  best  with  the  context,  and  promotes  in  the 
fullest  manner  the  apparent  policy  and  objects  of  the  legislature." 

While  the  liberty  of  the  citizen  is  not  to  be  taken  away  by  an  applica- 
tion of  the  statute  to  cases  not  clearly  falling  within  the  intent  of  the  leg- 
islature, society  also  has  its  right,  and  the  beneficent  purpose  of  penal 
laws  should  not  be  frittered  away  by  a  rigid  adherence  to  literalisms  and 
grammatical  definitions.  In  Winn's  case,  above  cited,  the  word  "  crew," 
as  applied  to  seamen,  was  held  to  include  the  first  mate ;  and  in  EartwelVs 
ease  (jupr<C),  a  clerk  in  the  office  of  the  assistant  treasurer  was  held  to 
be  an  officer  within  the  meaning  of  the  sub-treasury  act. 

See,  also,  The  Industry,  1  Gall.  117  ;  U.  S.  v.  mattock,  2  Sawyer,  148 ; 
U.  S.  v.  Wiltberger,  5  Wheat.  76 ;  The  Enterprise,  1  Paine,  32;  CT.  S. 
v.  Hartwelly  supra.  The  motion  to  quash  must  be  denied. 


CIRCUIT  COURT  OF  THE  UNITED  STATES.  —  NORTHERN 

DISTRICT  OF  ILLINOIS. 

[April,  1875.] 
constbuotion  of  act  of  march  8,  1875,  concerning  removal  of 

CAUSES. 

OSGOOD  v.  CHICAGO,  DANVILLE,  AND  VINCENNES  R.  R.  CO. 

The  Act  of  March  3,  1875,  providing  for  the  removal  of  causes,  permits  a  removal  in  any 
suit  mentioned  where  the  controversy  is  wholly  between  citizens  of  different  states, 
and  which  can  be  fully  determined  as  between  them.  And  any  one  or  more  of  the 
parties,  either  plaintiff  or  defendant,  may  make  the  removal. 

The  fact  that  the  res  has  been  seized  by  the  state  court  does  not  affect  the  right  of  ly- 
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moral.    The  removal  of  the  cause  transfers  the  res  as  a  necessary  part  of  the  proceed- 
ings. 

The  petition  for  removal  may  be  filed  in  vacation.         * 

The  bond  must  be  good  and  sufficient  security,  but  need  not  be  approved  by  the  state  court. 

It  is  not  essential  fat  least  in  the  State  of  Illinois)  that  the  record  be  certified  other  than 
by  the  clerk  of  the  state  court,  under  the  seal  of  the  court. 

Nor  is  it  necessary  that  the  petition  be  verified  by  affidavit. 

On  the  22d  of  February,  1875,  plaintiff,  a  bondholder  of  the  railroad  company  defendant, 
filed  a  bill  in  a  state  court  against  defendant  and  others  (trustees  of  mortgages  given 
by  it,  including  the  president,  treasurer,  and  directors),  to  foreclose  the  mortgages,  and 
an  injunction  was  issued  and  receivers  appointed.  On  the  28d  of  February,  a  peti- 
tion tor  removal  was  filed  by  certain  non-resident  defendants.  February  24th  the 
bill  was  amended  by  making  divers  judgment  creditors  defendants,  one  of  whom,  on 
the  same  day,  filed  a  cross-bill.  February  26th  other  creditors  were  made  defendants 
with  leave  to  file  cross-bills.  March  1st  other  persons  petitioned  to  be  made  co-plain- 
tiffs. No  action  was  taken  on  the  petition  last  mentioned,  nor  had  more  than  the  one 
cross-bill  been  filed  ;  but  a  demurrer  had  been  argued  and  taken  under  advisement, 
and  the  court  had  adjourned  for  the  term. 

On  March  22d,  during  vacation,  a  petition  for  removal  under  the  Act  of  March  8,  1875, 
was  filed  by  the  company,  a  corporation  of  the  state  in  which  the  bill  had  been  filed, 
in  which  the  president,  treasurer,  and  trustees  joined.  A  bond,  which  had  not  been 
approved  by  the  state  court,  was  also  filed,  and  a  copy  of  the  record  without  the 
certificate  of  the  judge,  bearing,  however,  the  signature  of  the  clerk  and  seal  of  the 
court.  Held :  (1.)  It  appearing  that  the  rights  of  the  judgment  creditors  were  subject  to 
the  prior  liens  of  the  Dondholders,  that  their  interposition  could  not  affect  the  power 
of  removal. 

(2.)  That  the  fact  that  a  cross-bill  had  been  filed  by  a  judgment  creditor  was  equally 
ineffectual  to  prevent  the  removal. 

(8.)  That  the  cause  was  removable  under  the  statute. 

f4.)  That  the  petition  for  removal  was  seasonably  filed. 
5.)  That  the  facts  constituted  a  legal  removal  of  the  cause. 

the  court  discusses  the  statute  in  divers  aspects,  defining  its  scope  and  operation,  the 
relations  of  the  federal  and  state  courts  thereunder,  and  other  points. 

The  facts  are  stated  in  the  opinions. 

The  Act  of  March  3, 1875,  appears  in  full  in  the  American  Law  Times 
for  April,  1875. 

Mr.  Crawford  <f  Mr.  McDonald,  for  plaintiff. 

Mr.  Walker  $  Mr.  Campbell,  contra. 

Dkummond,  J.  On  the  22d  of  February,  1875,  the  plaintiff,  as  a  bond* 
holder  of  the  railroad  company,  filed  a  bill  in  the  Will  County  circuit 
court  against  the  company  and  certain  defendants  (trustees  of  mortgages 
amounting  to  several  millions  of  dollars,  given  by  the  railroad  company, 
including  the  president  and  treasurer  and  members  of  the  board  of  di- 
rectors), to  foreclose  the  mortgage.  The  bill  charges  various  breaches  of 
trust  on  the  part  of  the  officers  of  the  company,  and  asks  for  an  injunction 
to  prevent  them  from  negotiating  certain  Donds  of  the  company,  and  for 
a  receiver.  The  court,  without  notice  to  the  defendants,  issued  the  in- 
junction and  appointed  receivers  at  the  time  the  bill  was  filed.  On  the 
23d  of  February,  a  petition  was  filed  by  some  of  the  non-resident  defend- 
ants to  remove  the  suit  into  this  court,  which  was  refused  by  the  state 
court.  On  the  24th  of  February,  the  bill  was  amended  by  making  vari- 
ous judgment  creditors  defendants.  On  the  same  day,  one  of  the  judg- 
ment creditors  answered  and  filed  a  cross-bill,  praying  the  court  to  enforce 
the  lien  against  the  company,  and  that  the  receivers  should  pay  the  same. 
On  the  26th  of  February,  on  petition,  other  creditors  of  the  company 
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were  made  defendants,  who  asked  leave  to  file  cross-bills.  These  claims 
of  the  judgment  and  other  creditors  were  all  subsequent  in  point  of  time 
and  right  to  those  of  the  bondholders  under  the  mortgages.  On  the  1st 
of  March  certain  persons  petitioned  to  be  made  co-plaintiffs. 

There  was  no  action  of  the  court  on  the  petition  last  referred  to,  and 
the  only  cross-bill  filed  was  that  of  the  24th  of  February,  already  men- 
tioned. There  was  a  demurrer  to  the  bill,  which  had  been  argued  and 
taken  under  advisement  by  the  court.  There  had  also  been  some  inci- 
dental motions  made  in  the  case,  which  need  not  be  particularly  referred 
to.  The  court  had  adjourned  for  the  term.  This  was  accordingly  the 
position  of  the  case  when,  on  the  22d  day  of  March,  petitions  were  filed 
in  the  suit  with  the  clerk  of  the  court  by  the  railroad  company,  a  corpora- 
tion of  this  state ;  Judson,  the  president,  and  Tenney,  the  treasurer, 
and  by  the  trustees,  Roberts,  Fosdick,  and  Fish,  asking  for  the  removal  of 
the  cause  from  the  state  court  to  this  court,  under  the  act  of  Congress  of 
the  3d  of  March,  1875.  The  petitions  alleged  that  the  amount  in  contro- 
versy was  of  the  value  of  more  than  $500 ;  that  the  plaintiff  was  a  citizen 
of  Massachusetts ;  that  the  parties  who  had  petitioned  to  be  made  co-plain- 
tiffs were  citizens  of  Pennsylvania ;  and  that  Judson,  Tenney,  and  Fish 
were  citizens  of  New  York  ;  Fosdick  a  citizen  of  Connecticut,  and  Roberts 
a  citizen  of  Illinois.  Bonds  were  filed,  conditioned  as  required  by  the  act 
of  Congress-  A  transcript  of  the  record  of  the  suit  in  the  state  court  was 
filed  in  this  court  March  24.  A  motion  is  made  to  dismiss  the  suit,  on 
the  ground  that  this  court  has  no  jurisdiction  of  the  case. 

It  seems  to  have  been  the  intention;  in  the  recent  act,  to  consolidate 
into  one  act  all  the  previous  general  acts  of  Congress  conferring  jurisdic- 
tion upon  the  circuit  court,  and  at  the  same  time  to  give  the  court  juris- 
diction in  some  cases  where  no  previous  act  of  Congress  had  conferred  it. 
The  court  has  now  jurisdiction  in  suits  between  the  citizens  of  different 
states,  without  regard  to  the  fact  whether  or  not  one  of  the  parties  is  a 
citizen  of  the  state  where  the  suit  is  brought.  The  act  also  authorizes  a 
case  to  be  removed  from  the  state  to  the  federal  court  under  such  circum- 
stances. The  Judiciary  Act  of  1789,  as  construed  by  the  supreme  court, 
required  that  each  of  the  parties  plaintiff  should  have  the  right  to  sue 
each  of  the  parties  defendant,  in  a  suit  between  citizens  of  different  states, 
and  equally  so  in  the  case  of  removal  from  the  state  to  the  federal  court 
under  the  authority  conferred  by  the  twelfth  section  of  that  act.  The  act 
of  1866  declared  that  when  a  suit  was  brought  in  a  state  court  by  a  citi- 
zen of  that  state  against  a  citizen  of  another  state,  and  a  citizen  or  citizens 
of  the  same  state  as  the  plaintiff,  that  if  the  controversy  might  finally  be 
determined  between  the  plaintiff  and  the  citizen  of  the  other  state  without 
the  presence  of  the  co-defendants,  it  might  be  removed  to  the  federal 
court.  The  recent  act  of  Congress  declares  that  in  any  suit  mentioned  in 
the  law  when  there  shall  be  a  controversy  which  is  wholly  between  citi- 
zens of  different  states,  and  which  can  fully  be  determined  as  between 
them,  then  either  one  or  more  of  the  plaintiffs  or  defendants  actually  in- 
terested in  such  controversy  may  remove  the  suit  into  the  federal  court. 
This  is  the  first  time  that  Congress  has  authorized  a  defendant,  a  citizen 
of  the  state  where  the  suit  is  brought,  to  remove  the  case  from  the  state 
to  the  federal  court.    As  this  is  a  case  where  there  are  several  defend- 
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ants,  some  of  whom  have  not  joined  in  the  petition  for  removal,  the  ques- 
tion is  whether  there  is  a  controversy  wholly  between  the  plaintiff  and 
those  who  have  petitioned  for  a  removal  and  which  can  be  fully  deter- 
mined as  between  them.  The  controversy  in  this  case,  as  between  these 
parties,  is  whether  the  bonds  referred  to  in  the  bill  are  valid  debts  against 
the  company,  and  the  mortgages  can  be  foreclosed  and  the  claim  enforced 
against  the  company ;  and  whether  the  officers  of  the  company  have  been 
guilty  of  any  of  the  breaches  of  trust  alleged  against  them.  The  officers 
named  as  defendants,  and  the  railroad  company,  would  seem  to  be  par- 
ties whose  rights,  as  between  them  and  the  plaintiff,  can  be  fully  deter- 
mined as  being  a  controversy  wholly  between  them.  The  other  parties 
who  have  joined  in  the  petition  for  removal  are  mere  trustees.  It  is  a 
controversy  wholly  between  citizens  of  different  states. 

The  fact  that  there  are  various  judgment  creditors,  whose  rights  are 
subject  to  the  prior  liens  of  the  bondholders  cannot  affect  the  power  of 
removal,  —  their  rights  remaining  unchanged.  Neither  can  the  fact  that 
a  judgment  creditor  has  filed  a  cross-bill,  for  then  it  would  always  be  in 
the  power  of  a. creditor  to  prevent  the  operation  of  the  statute.  The  diffi- 
culty arising  from  the  possession  of  the  res  or  property  by  the  state  court 
is  more  apparent  than  real.  If  the  res  has  been  seized  as  an  incident  of 
the  controversy  between  the  citizens  of  different  states,  then  the  removal 
of  the  cause  into  the  federal  court  transfers  the  res  with  it  as  a  necessary 
part  of  the  proceedings,  and  the  fact  that  collateral  issues,  as  connected 
with  the  reSy  have  sprung  up  in  the  state  court,  cannot  destroy  the  right 
of  removal,  provided  the  parties  seeking  it  bring  themselves  within  the 
terms  of  the  statute.  The  language  of  the  third  section  is  that  the  peti- 
tion for  the  removal  must  be  filed  in  the  state  court  before  or  at  the  term 
at  which  the  cause  can  first  be  tried.  It  may  prove  in  some  cases,  partic- 
ularly those  of  equity,  difficult  to  determine  the  term  when  the  cause  can 
first  be  tried.  It  is  not  claimed  in  this  case  that  the  petition  was  not  filed 
in  due  time,  but  it  is  objected  that  it  was  filed  in  vacation,  and  not  during 
any  term  of  the  court,  and  that  there  was  no  action  of  the  court  upon  the 
petition  or  on  the  bond.  I  do  not  think  the  objection  can  be  sustained  on 
either  ground.  The  law  requires  the  petition  to  be  filed  in  the  suit,  and 
it  may  be  before  the  term,  and,  in  fact,  it  is  often  desirable  immediately 
after  a  suit  is  commenced  in  the  state  court  to  remove  it  into  the  federal 
court  before  there  is  any  action  of  the  state  court  in  the  case.  It  is  true, 
that  under  the  statute  the  bond  must  be  good  and  sufficient  security,  but 
it  does  not  declare  that  it  shall  be  approved  by  the  judge.  It  requires 
the  state  court  to  accept  the  petition  and  bond  and  proceed  no  further  in 
the  case.  Now  suppose  the  state  court  should  refuse  to  accept  the  petition 
or  the  bond,  or  should  decide  that  a  bond,  valid  under  the  law  and  with 
good  and  sufficient  security,  was  not  so,  would  that  deprive  the  party  of 
the  right  of  removal  ?  Clearly  not.  This  statute  seems  to  have  been 
passed  with  a  full  knowledge  of  the  difficulties  growing  out  of  the  action 
or  non-action  of  the  state  courts  under  previous  laws,  and  with  a  determi- 
nation to  make  the  power  of  removal  independent  of  the  action  of  the 
state  court.  It  is  not  stated  in  every  case  under  this  statute,  as  in  those 
of  1789  and  of  1866,  that  certain  facts  are  to  appear  to  the  satisfaction  of 
the  court.     And  this  is  the  more  apparent  from  the  authority  conferred 
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on  the  circuit  court,  by  the  seventh  section,  to  issue  writs  of  certiorari  to 
the  state  courts  with  power  to  enforce  them,  and  from  what  is  stated  in 
the  same  section  as  to  the  time  of  removal  if  the  circuit  court  of  the 
United  States  shall  hold  its  next  term  within  twenty  days  after  the  peti- 
tion and  bond  are  filed  in  the  state  court.  The  fifth  section  was  intended 
to  protect  a  party  in  case  of  the  improper  removal  of  a  suit  from  the  state 
to  the  federal  court,  but  the  language  of  that  section  is  peculiarly  signifi- 
cant as  affecting  the  motion  now  before  the  court.  The  copy  of  the  record 
has  been  filed  in  this  court,  and  the  law  seems  to  indicate  under  what  cir- 
cumstances only,  in  such  an  event,  the  case  should  be  remanded  back  to 
the  state  court.  It  is  when  it  shall  appear  to  the  satisfaction  of  the 
federal  court  that  the  suit  does  not  really  and  substantially  involve  a  dis- 
pute or  controversy  properly  within  the  jurisdiction  of  the  court,  or  that 
the  parties  have  been  improperly  or  collusively  made,  or  joined,  for  the 
purpose  of  creating  a  case  cognizable  under  the  act.  It  is  true  that  the 
act  prescribes  the  manner  in  which  the  removal  shall  be  made,  and  the 
directions  of  the  law  should  be  complied  with.  But  the  fifth  section  does 
not  authorize  the  court  to  remand  or  dismiss  the  cause,  for  the  reason  that 
it  may  appear  that  there  was  any  irregularity  in  the  means  taken  to  pro- 
cure the  removal.  The  purpose  obviously  was,  if  the  record  was  filed  in 
the  federal  court  under  the  law,  and  the  court  could  see  that  it  had  juris- 
diction of  the  case,  it  should  retain  it,  notwithstanding  there  might  be 
defects  in  the  manner  of  removal. 

It  is  also  objected  that  the  record  from  the  state  court,  while  certified 
by  the  clerk  under  the  seal  of  the  court,  has  not  also  the  certificate  of 
the  judge.  This  last  has  never  been  considered  necessary  where  the  rec- 
ord comes  from  a  court  of  this  state.  The  attestation  of  the  clerk  under 
the  seal  of  the  court  is  sufficient  in  any  court  of  this  state,  and  is  so  in 
this  court.  A  further  objection  is  that  the  petition  for  removal  is  not 
verified  by  affidavit.  That  is  not  required  by  the  act  of  1789,  or  the  act 
of  1866,  nor  is  it  by  the  act  of  1875,  though  it  was  by  the  act  of  1867. 
The  Sewing  Machine  cases,  18  Wallace,  552 ;  1  Am.  L.  T.  R.  N.  S.  389. 
So  that  on  the  whole  1  think  it  is  the  duty  of  the  court  to  allow  the  case 
to  stand  as  between  the  plaintiff  and  the  parties  defendant  who  have 
petitioned  for  its  removal  into  this  court,  and  to  overrule  the  motion  to 
dismiss ;  and  it  will  be  so  ordered. 

After  the  foregoing  opinion  was  prepared,  on  application  of  plaintiff's 
counsel,  a  reargument  was  allowed  before  Drummond  and  Blodgett,  J  J., 
subsequent  to  which  the  following  supplemental  opinion  was  delivered :  — 

Drummond,  J.  It  has  been  insisted  on  the  reargument,  that  this 
court  cannot  take  jurisdiction  of  the  case,  on  two  grounds : 

1st.  The  case  itself  is  of  such  a  character  that  it  is  not  removable 
under  the  statute. 

2d.  The  case  cannot  be  removed  independent  of  the  action  of  the  state 
court. 

The  first  clause  of  the  second  section  of  the  act  of  1875,  states  when  a 
case  can  be  removed  to  the  federal  court.  It  must  be  a  suit  of  a  civil 
nature  at  law  or  in  equity,  pending  at  the  date  of  the  act,  or  brought 
thereafter  in  the  state  court.    The  matter  in  dispute  must  exceed  $500. 
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It  must  be  a  suit  arising  under  the  Constitution  or  laws  of  the  United 
States,  ....  or  in  which  there  shall  be  a  controversy  between  citizens 

of  different  states This  clause  refers  to  a  removal  by  either  party  ; 

that  is,  by  the  whole  of  what  constitutes  the  one  side  or  the  other. 

The  second  clause  of  that  section  states  when  a  case  can  be  removed 
by  either  party,  less  than  the  whole.  There  must  be  in  a  suit  in  the 
state  court  a  controversy  wholly  between  citizens  of  different  states,  and 
such  that  it  can  be  fully  determined  as  between  them ;  if  so,  then  any  one 
or  more  of  the  plaintiffs  or  defendants  actually  interested  in  the  con- 
troversy may  remove  "said  suit"  into  the  circuit  court  of  the  United 
States. 

There  was  here  a  civil  suit  in  equity  pending  in  the  state  court  at  the 
date  of  the  act,  where  the  matter  in  dispute  exceeded,  exclusive  of  costs, 
the  sum  or  value  of  $500. 

Was  there  in  this  suit  a  controversy  wholly  between  citizens  of  different 
states  ?  The  plaintiff  was  a  citizen  of  Massachusetts,  the  railroad  com- 
pany a  citizen  of  Illinois.  The  railroad  company  had  executed  to  trus- 
tees certain  mortgages  on  its  property  to  secure  an  indebtedness  due  from 
the  company,  of  which  the  plaintiff  held  a  part.  He  was  not  a  trustee 
of  either  of  the  mortgages.  The  trustees  and  some  of  the  officers  of  the 
company  made  defendants,  and  all  of  them  citizens  of  different  states  from 
that  of  the  plaintiff  and  the  company,  petitioned  for  the  removal. of  the 
cause. 

Now,  the  controversy  between  these  parties  was  wholly  as  to  the  debt 
and  the  validity  of  the  mortgages  and  the  enforcement  of  the  same. 

The  trustees  represented  the  other  creditors  as  well  as  the  plaintiff.  It 
was  then  in  effect  a  controversy  wholly  between  the  trustees  as  the  repre- 
sentatives of  the  creditors,  and  the  railroad  company.  There  can  be  no 
doubt  that,  so  far  as  it  relates  to  citizenship,  it  was  entirely  competent  for 
the  plaintiff  to  bring  his  suit  in  this  court  instead  of  the  state  court.  And 
having  done  the  latter,  that  it  was  equally  competent  for  the  defendants, 
as  the  case  then  stood,  to  remove  it  to  the  federal  court.  Was  this  right 
lost  by  the  subsequent  facts  which  appear  in  the  case  ? 

After  the  bill  was  filed  receivers  were  appointed,  and  certain  judgment 
and  other  creditors  were  made  defendants,  one  of  whom  filed  a  cross-bill. 

The  mere  possession  of  the  property  clearly  could  not  affect  the  result, 
as  appears  from  the  fourth  section  of  the  recent  act.  That  was  connected 
wholly  with  the  controversy  of  the  original  parties,  and  did  not  prevent  it 
from  being  exclusively  between  them.  It  does  not  appear  that  any  of  the 
creditors  were  citizens  of  the  same  state  as  the  plaintiff,  but  conceding 
that  there  was  a  controversy  in  the  suit  whether  the  judgments  were  valid 
liens  on  the  property,  and  whether  the  debts  of  the  other  creditors  were 
binding  on  the  company,  and  that  some  of  the  creditors  were  citizens  of 
the  same  state  as  the  company,  was  the  right  of  removal  gone  ? 

It  is  said  that  the  language  of  the  second  section  of  the  act  of  1875  is 
different  from  the  act  of  1866,  the  former  declaring  that  either  one  or 
more  of  the  parties  "  may  remove  said  suit  "  into  the  federal  court.  It  is 
insisted  that  means  the  whole  suit  and  not  the  part  which  involves  merely 
a  controversy  between  citizens  of  different  states,  and  therefore,  if  there 
should  be  incidentally  a  controversy  in  the  suit  between  citizens  of  the 
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same  state,  the  effect  would  be  to  remove  this  last  as  well  as  the  other, 
and  therefore,  the  federal  court  would  take  jurisdiction  of  a  controversy 
between  citizens  of  the  same  state,  which  would  be  unconstitutional. 

If  we  were  to  admit  the  premises  we  hardly  think  the  conclusion  would 
follow.  If  the  whole  suit  is  removed  because  of  the  principal  controversy 
between  citizens  of  different  states,  and  in  order  to  fully  determine  that, 
as  between  them,  other  controversies  between  citizens  of  the  same  state 
arise  in  the  suit,  there  is  no  objection  to  the  federal  court  taking  jurisdic- 
tion of  the  latter.  It  is  a  matter  of  common  practice  to  do  this  in  the 
settlement  of  legal  and  equitable  rights.  Having  control  and  jurisdiction 
of  the  principal,  the  incidents  go  with  it.  In  every  case  where  this  court 
forecloses  a  railroad  mortgage,  this  doctrine  is  enforced ;  so  that  the  true 
rule  even  on  the  hypothesis  stated,  would  seem  to  be  to  ascertain  whether 
this  court  had  jurisdiction  of  what  may  be  regarded  as  the  main  contro- 
versy, and  whether  the  others,  between  citizens  of  the  same  state,  are  mere 
incidents  of  such  controversy.  In  this  case  the  claims  of  the  defendant 
creditors,  it  is  presumed,  depend  on  the  effect  and  validity  of  the  mort- 
gages, which,  if  sustained,  give  the  bondholders  the  paramount  claim. 
The  former  may  therefore  be  said  to  attend  the  mortgage  debts.  If  this  is 
so,  there  is  no  good  reason  why  the  whole  suit  may  not  be  removed  to  this 
court.  Whether  the  act  intends  to  authorize  the  removal  of  the  whole 
suit,  in  every  case  where  there  is  a  controversy  between  citizens  of  differ- 
ent states,  and  which  can  be  fully  determined  as  between  them,  without 
regard  to  other  controversies  in  the  same  suit,  and  the  citizenship  of  the 
parties  in  the  suit,  and  whether,  if  so,  the  act  is  in  that  respect  consti- 
tutional, need  not  be  here  decided.  Neither  is  it  necessary  to  decide 
whether  the  act,  in  any  case  where  there  may  be  in  the  suit  controversies 
between  citizens  of  the  same  state,  permits  them  to  remain  to  be  deter- 
mined by  the  state  court. 

Upon  the  second  ground  we  commence  with  two  admissions  made  by 
plaintiff's  counsel.     They  concede :  — 

1st.  Under  the  third  section  of  the  act  of  1875,  the  petition  for  re- 
moval and  the  bond  required  can  be  filed  in  the  suit  pending  in  the  state 
court  in  vacation. 

2d.  If  the  statute  is  complied  with,  the  state  court  has  no  discretion, 
and  its  refusal  to  accept  the  petition  and  bond,  and  the  omission  to  note 
the  refusal  on  the  record,  would  not  deprive  the  party  entitled  thereto  of 
the  right  of  removal. 

These  admissions  necessarily  grow  out  of  the  words  of  the  statute.  If 
the  facts  as  named  therein  exist,  then  the  party  entitled  to  remove  the 
suit  may  file  a  petition  in  such  suit  in  the  state  court  before  the  term  at 
which  the  cause  could  be  first  tried,  and  file  therewith  a  bond  with  good 
and  sufficient  security.  The  bond  and  petition  may  therefore  both  be 
filed  out  of  term  time;  they  are  to  be  filed  in  the  suit  pending  in  the  state 
court,  that  is,  with  the  clerk,  in  the  ordinary  way  in  which  papers  are 
marked  and  filed  in  a  suit.  Now,  if  the  proper  petition  and  bond  are 
filed  with  the  clerk  in  the  suit  pending  in  the  state  court  by  the  party  en- 
titled to  do  so,  in  vacation,  what  is  the  status  of  the  case  from  the  time  of 
filing  the  same  until  the  meeting  of  the  state  court  ? 

According  to  the  view  of  plaintiff's  counsel,  the  court  having  had  no 
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opportunity  in  open  court  to  accept  or  refuse  the  bond  and  petition,  there 
is  jurisdiction  still  in  the  state  court,  and  the  judge  of  that  court  can 
make  any  order  in  the  case  permitted  to  a  judge  under  such  circum- 
stances ;  that  is,  he  can,  if  necessary,  grant  an  injunction  and  (in  this 
state)  appoint  a  receiver  of  property.  There  ought  to  be  authority  some- 
where to  protect  the  rights  of  parties  in  the  contingency  named.  Having 
filed  the  petition  and  bond  with  the  clerk  in  the  given  case,  the  applicant 
has  done  all  that  the  statute  requires.  He  need  not  call  upon  the  court 
to  act  at  all.  No  order  is  to  be  made  in  court,  at  least  the  statute  names 
none,  unless  the  mandate  that  the  court  "  shall  accept  the  petition  and 
bond  "  implies  one. 

The  language  is  somewhat  different  in  the  other  statutes :  "  Shall  ac- 
cept the  surety." 

When  is  it  that  the  court  shall  "  proceed  no  further  in  such  suit  ?  "  It 
is  well  to  notice  the  different  language  in  another  part  of  the  section. 
When  the  suit  relates  to  the  title  of  land,  and  is  between  citizens  of  the 
same  state,  then  the  value  must  be  made  to  appear,  and  certain  state- 
ments (and  affidavit  if  required  by  the  court)  must  be  made,  all  showing 
the  court  is  called  on  to  act.  But  it  is  said  that,  in  this  case,  the  court 
must  judge  whether  the  bond  has  good  and  sufficient  security,  and  must 
accept  that  and  the  petition. 

It  may  be  proper  to  consider  the  former  legislation  on  this  point.  The 
act  of  1789  required,  in  order  to  effect  a  removal  from  the  state  to  the 
federal  court,  that  the  defendant  should,  at  the  time  of  entering  his  ap- 
pearance in  the  state  court,  file  the  petition  for  removal. 

The  act  of  1866  declared  that  the  petition  might  be  filed  "  at  any  time 
before  the  trial  or  final  hearing  of  the  cause  ; "  but  nothing  is  said  as  to 
the  manner  of  filing  other  than  by  the  use  of  such  general  words.  The 
act  of  1867  required  an  affidavit  and  petition  to  be  filed  in  the  state  court 
at  any  time  before  the  final  hearing  or  trial  of  the  suit. 

These  acts  were  all  repealed  by  the  Revised  Statutes  of  the  United 
States,  which,  however,  incorporated  their  substantial  provisions  in  sec- 
tion 639. 

The  law  in  force  upon  the  subject  of  removal,  at  the  date  of  the  act  of 
1875,  was  as  follows :  "  In  order  to  such  removal,  the  petitioner  in  the 
cases  aforesaid  must,  at  the  time  of  filing  his  petition  therefor,  offer  in 
said  state  court  good  and  sufficient  security,*'  &c. 

The  act  of  1875  for  the  first  time  expressly  authorized  the  petition  and 
bond  to  be  filed  out  of  term  time.  There  must  have  been  some  object  in 
this  change.  We  think  it  was  to  prevent  the  state  court  from  proceeding 
further  in  the  case  after  the  proper  papers  were  filed  in  the  suit  with  the 
clerk. 

There  was  nothing  more  to  be  done  in  order  to  perfect  the  right.  A 
condition  of  the  bond  is  that  the  petitioner  shall  enter  in  the  circuit  court 
of  the  United  States  at  its  next  term  a  copy  of  the  record  of  the  suit,  and 
pay  the  costs  if  the  suit  be  wrongfully  removed,  and  is  for  the  benefit  of 
the  opposite  party. 

The  seventh  section  of  the  statute  has  an  important  bearing  on  the 
question.  It  often  happens  that  the  terms  of  the  state  court  are  only  once 
or  twice  a  year.     If  after  the  filing  of  the  petition  and  bond  in  the  suit  in 
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the  state  court  not  in  term,  the  circuit  court  of  the  United  States  should 
sit  before  the  state  court ;  for  example,  the  former  in  one  month  and  the 
latter  in  two  months  from  the  time  of  filing  the  petition  and  bond,  if 
there  must  be  an  opportunity  for  the  state  court  to  act  on  them  before 
the  right  of  removal  is  perfected,  how  is  it  possible  for  the  petitioner  to 
comply  with  the  condition  of  the  bond  ? 

The  only  answer  that  can  be  given  is,  that  in  spite  of  the  words  of  the 
third  section,  that  the  bond  and  petition  may  be  filed  before  the  term, 
there  is  in  fact  and  law  no  filing  of  the  petition  and  bond  until  the  court 
is  in  session,  in  effect  thereby  striking  those  words  out  of  the  statute;  and 
thus  the  state  judge  has  power  over  the  case  from  the  commencement  till 
the  petition  and  bond  are  presented  to  him  while  holding  court,  which  we 
think  Congress  intended  he  should  not  have  when  they  were  duly  filed  in 
vacation. 

Under  previous  laws,  in  some  instances  the  clerks  of  the  state  court 
would  not  give  copies  of  the  record  when  a  petition  for  removal  was  filed. 
The  recent  act  imposes  a  severe  penalty  in  case  of  their  refusal  to  furnish 
a  copy  of  the  record  after  tender  of  the  legal  fees,  to  any  one  applying  for 
removal,  not  when  the  removal  is  ordered  or  refused  by  the  court.  It  is 
said,  there  must  be  a  power  in  the  state  court  to  determine  whether  the 
petition  and  bond  are  sufficient,  and  whether  the  case  is  removable  under 
the  statute.  It  is  true  that  the  party  seeking  the  removal  of  the  cause 
must  be  entitled  to  the  same,  but  we  think  the  statute  did  not  intend  to 
permit  the  state  court  to  judge  in  such  a  case  as  this  whether  a  proper 
case  was  made.  That  was  one  of  the  difficulties  under  former  statutes. 
If  the  state  court  chose  to  proceed,  the  only  remedy  was  supposed  to  be 
through  the  highest  court  of  the  state,  to  the  supreme  court  of  the  United 
States.  See  Hough  v.  W.  T.  Company,  1  Bissell  R.  425;  Akerlyv.  Vilas, 
2  lb.  110 ;  In  re  Cromie,  lb.  160,  and  authorities  cited  in  those  cases 
and  notes.  This  statute  gives  the  circuit  court  of  the  United  States  power 
to  issue  the  writ  of  certiorari  to  the  state  court  in  any  cause  removable 
under  the  act,  and  therefore  to  the  federal  court  the  right  to  determine 
whether  the  cause  is  properly  removable. 

It  is  claimed  by  the  plaintiff's  counsel  that  is  given  when  the  state 
court  refuses  to  act.  But  the  state  court  may  omit  to  place  on  the  record 
the  refusal  or  non-action,  and  whether  it  does  or  not  there  can  be  no  ob- 
ject in  issuing  a  writ  of  certiorari,  the  sole  effect  of  which  is  to  bring  the 
record  into  the  federal  court,  if  it  is  already  there  duly  certified  by  the 
clerk  under  the  seal  of  the  state  court.  This  statute  has  not  given  power 
to  the  circuit  court  of  the  United  States  to  compel  the  state  court  to  act 
by  writ  of  mandamus  or  otherwise.  The  sole  object  of  the  writ  of  cer- 
tiorari, as  the  statute  itself  says,  is  to  make  return  of  the  record. 

The  fifth  section  contains  provisions  which  are  new.  It  is  true  that  in 
practice  under  previous  laws,  when  a  case  came  into  the  federal  court  by 
removal  from  the  state  court,  motions  could  be  made  to  dismiss  and  re- 
mand the  case,  but  their  decision  depended  on  general  principles.  Now, 
the  fifth  section  controls  the  action  of  the  federal  court,  both  as  to  the 
dismissal  and  remanding  of  cases.  It  did  not  intend  the  suit  should  be 
dismissed  or  remanded,  on  account  of  irregularities,  provided  it  satisfac- 
torily appeared  that  the  court  had  jurisdiction  of  the  cause.     Here  the 
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only  thing  to  which  objection  is  now  made  is  as  to  the  character  of  the 
suit,  and  the  want  of  opportunity  of  the  state  court,  as  a  court,  to  act  or 
refuse  to  act.  There  is  no  complaint  made  against  the  sufficiency  of  the 
bond. 

It  is  said,  we  treat  the  state  courts  with  disrespect  in  not  allowing  them 
to  pass  upon  the  case  under  the  statute.  We  would  treat  them  more  dis- 
respectfully if  we  disregarded  and  overruled  their  action,  as  it  is  admitted 
we  would  nave  the  right  to  do  in  a  proper  case. 

What  might  be  the  effect  of  the  record  of  the  state  court  being  filed  in 
the  federal  court  before  the  term  next  after  the  filing  of  the  bond  and  pe- 
tition in  the  suit  in  the  state  court,  upon  the  general  status  of  the  case,  it 
is  net  necessary  to  consider.  There  possibly  might  be  a  question  whether 
the  case  would  be  in  every  respect  before  the  federal  court  prior  to  its 
next  term. 

It  may  be  admitted  there  are  difficulties  in  any  view  we  may  take  of 
this  part  of  the  case,  but  we  are  at  a  loss  to  understand  how  the  fact  that 
the  state  court  has  had  the  opportunity  to  pass  upon  the  application  can 
alone  confer  the  right  of  removal,  when  it  is  admitted  that  the  action  or 
non-action  of  the  state  court  may  be  immaterial. 

If  the  petitioner  has  brought  himself  and  is  within  the  terms  of  the 
law,  and  the  right  of  removal  is  complete,  then  when  there  is  added  to 
that  a  copy  of  the  record  duly  filed  in  the  federal  court  (and  special  bail 
given  when  requisite),  the  Act  of  removal  has  taken  place. 


SUPREME  COURT   OF  NBW  HAMPSHIRE. 

(To  appear  in  54  N.  H.) 
HOMESTEAD  EXEMPTION. — APPRAISAL.  —  PARTITION. 

BARNEY  t>.  LEEDS. 

« 

The  appraisal  of  a  committee  setting  off  a  debtor's  homestead  upon  the  levy  of  an  execu- 
tion is  conclusive  upon  the  question  of  its  value,  until  invalidated  by  some  proceeding 
brought  for  the  purpose  of  vacating  or  revising  the  record  thereof.  It  cannot  be  called 
in  question  upon  a  subsequent  proceeding  for  partition  between  the  debtor  and  his 
creditor,  to  whom  the  residue  of  the  estate  nas  been  assigned. 

Whenever  the  estate  of  tenants  in  common  is  practically  incapable  of  division  by  as- 
signing to  each  owner  thereof  his  equal  portion  in  severalty,  he  cannot  be  compelled, 
by  force  of  the  provisions  of  sec.  25,  ch.  228,  Gen.  Stats.,  either  to  sell  his  own  share 
or  purchase  that  of  his  co-tenant ;  but,  in  such  case,  resort  may  be  had  to  a  court  of 
equity,  which  has  power  to  compel  a  sale  of  the  entire  estate,  and  order  distribution 
of  its  proceeds  upon  equitable  principles. 

Petition  for  partition,  under  the  statute,  by  Eleazer  Barney  against 
Carey  Leeds.  At  the  March  term,  1873,  there  was  judgment  that  par- 
tition be  made,  and,  by  agreement  of  the  parties,  N.  B.  Felton,  Esq., 
alone,  was  appointed  a  committee  to  make  partition. 

At  the  September  term,  1878,  his  report  comes  in,  wherein  he  finds  (1) 
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that  the  premises  cannot  be  divided  without  great  prejudice;  (2)  that 
the  value  of  the  whole,  September  22,  1866,  was  $800 ;  (3)  that  on  said 
twenty-second  day  of  September,  1866,  said  Barney's  interest  in  the 
premises  accrued  to  him  by  the  levy  of  an  execution  thereon ;  (4)  that 
the  right  of  said  Leeds  therein  is  a  right  of  homestead  existing  at  the 
time  of  said  levy ;  (5)  that  the  whole  premises  were  appraised  at  $600 
in  making  said  levy ;  (7)  that  said  Leeds,  at  the  hearing  before  said 
Felton,  demanded  that  the  whole  or  a  part  of  said  premises  should  be 
set  off  to  him  by  metes  and  bounds  as  and  for  a  homestead,  and  claimed 
that  said  Barney  was  estopped  from  showing  that  the  value  of  said 
premises  was  more  than  $600  at  the  time  of  said  levy;  (8)  but  the 
committee  recommends  "  that  the  whole  of  said  premises  be  assigned  to 
said  Barney,  he  paying  to  said  Leeds,  or  securing  to  him  in  such  manner 
as  the  court  may  order,  the  sum  of  $500  and  interest  thereon,  unless 
said  Leeds  shall  pay  to  said  Barney,  or  secure  to  him  in  such  manner 
as  the  court  may  order,  the  sum  of  $300  and  interest  thereon,  or  $100 
and  interest  thereon,  whichever  of  said  sums  the  court  may  direct,  —  in 
which  case  I  recommend  that  the  whole  of  said  premises  be  assigned  to 
said  Leeds  ;  (9)  subject  to  the  exception  of  said  Leeds,  said  Barney  was 
permitted  by  the  committee  to  testify  as  to  his  opinion  of  the  value  of 
said  premises  at  the  time  of  the  levy,  that  it  was  much  more  than  the 
sum  at  which  they  were  appraised ;  and  the  committee  reports  that  if 
said  Barney's  opinion  in  reference  thereto  ^as  not  competent,  then  he 
appraises  the  same  at  $600. 

As  to  the  qualification  of  said  Barney  to  give  such  opinion,  the  com- 
mittee finds  certain  facts,  which  were  referred  to  the  court  and  which 
appear  in  the  opinion. 

The  defendant  moved  that  the  report  be  set  aside,  and  also  that  it  be 
recommitted,  and  filed  eleven  objections  in  writing  thereto,  as  follows :  — 

I.  The  plaintiff  at  the  hearing  before  said  committee  failed  to  show 
himself  competent,  either  as  an  expert  or  otherwise,  to  give  an  opinion 
as  to  the  value  of  the  premises  bounded,  described,  and  appraised  by  the 
levy  of  September  22, 1866. 

II.  The  plaintiff's  rights  depend  upon  and  are  measured  by  said  extent, 
of  which  the  appraisal  was  an  integral  part,  and  by  which,  as  the  court 
have  decided  (51  N.  H.  285),  "  the  whole  estate  "  was  "  appraised  "  u  at 
$600."  The  committee,  in  substance,  reports  what  was  true,  that  there 
was  no  testimony  before  him,  except  that  of  the  plaintiff,  tending  to  show 
that  the  premises  were  worth  at  the  date  of  the  levy  more  than  $600,  and 
that  he  found  the  premises  to  be  worth  more  upon  the  unsupported  opin- 
ion of  the  plaintiff,  —  he  (subject  to  the  defendant's  exception)  having 
testified  that,  at  the  time  of  the  completion  of  the  levy  and  the  appraisal, 
the  entire  premises  levied  upon  were  worth  $1,000. 

The  plaintiff  cannot  be  permitted  by  his  opinion  to  diminish  the  de- 
fendant's share  and  add  $400  to  the  $100  set  off  to  him  by  his  own  ap- 
praisers, by  showing  that  they  made  a  false  or  fraudulent  appraisal. 

III.  The  plaintiff  is  estopped  from  contradicting  by  his  own  opinion 
the  appraisal,  by  men  of  his  own  selection,  upon  which  his  title  rests. 

IV.  The  order  of  the  court  (51  N.  H.  287)  was,  that  the  defendant's 
Bhare  should  be  set  out  to  him  "  by  metes  and  bounds."     The  order  of 
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the  committee,  that  the  defendant  should  buy  or  sell  real  estate,  contra- 
dicts and  is  in  violation  of  the  mandate  of  the  court. 

V.  The  defendant,  under  the  homestead  act,  had  the  right  to  have  set  off 
to  him  "  a  homestead  of  the  estate  of  the  debtor,  such  as  he  may  select, 
not  exceeding  $500  in  value."  So  far  as  was  in  human  power,  to  do  it, 
under  the  circumstances  of  the  case,  —  for  it  was  beyond  his  power  to  fore- 
see what  values  the  committee  might  put  upon  the  different  parts  of  the 

S remises,  —  the  defendant,  at  the  hearing,  made  that  selection  or  election, 
[either  the  committee  nor  the  court,  by  a  fair  construction  of  the  two 
statutes,  has  the  power,  under  the  statute  authorizing  an  assignment,  to 
destroy  the  right  of  selection  which  the  homestead  act  gives  die  defend- 
ant. 

VI.  Sec.  25  of  ch.  228,  Gen.  Stats,  is  permissive  and  not  mandatory. 

VII.  The  phrase  "  one  of  the  owners  "  must  be  construed  to  mean  the 
same  as  one  of  the  petitioners. 

VIII.  This  statute  gives  no  power  to  compel  a  defendant  tenant  in 
common  to  buy  real  estate. 

IX.  It  gives  no  power  to  compel  him  to  sell  his  real  estate. 

X.  The  statute  gives  no  power  to  compel  a  conveyance. 

XI.  If  the  statute  confers  upon  the  committee  or  the  court  the  power 
to  compel  the  defendant  to  buy  the  plaintiff's  property  and  pay  him  $800, 
or  to  compel  the  plaintiff  to  buy  the  defendant's  property  and  pay  him 
$500,  it  is  unconstitutional  and  void. 

The  questions  of  law  thus  raised  were  transferred  for  the  consideration 
of  the  full  bench. 

Murray,  for  the  plaintiff.  I.  The  plaintiff  was  a  competent  witness ; 
he  had  bought  and  sold  land  near  these  premises  at  or  about  the  time  of 
levy  ;  he  knew  of  other  sales  of  land  near  these  premises  at  or  about  the 
same  time.  See  committee's  report  of  facts.  Gen.  Stats,  ch.  209,  sec. 
24.  He  was  a  qualified  witness,  in  the  opinion  of  the  committee,  to 
judge  of  such  value. 

II.  The  plaintiff  was  not  estopped  from  showing  the  value  of  the 
premises  after  the  committee  found  that  the  premises  could  not  be  divided 
without  great  prejudice  or  inconvenience.  What  is  the  meaning  of  estop- 
pel ?  An  estoppel  is  a  preclusion  of  law,  which  prevents  a  man  from 
alleging  or  denying  a  fact,  in  consequence  of  his  own  previous  act,  allega- 
tion, or  denial  of  a  contrary  tenor.  Steph.  PI.  239.  Lord  Coke  said, 
"  An  estoppel  is  where  a  man  is  concluded  by  his  own  act  or  acceptance 
to  say  the  truth."  Co.  Lit.  352  a.  Blackstone  defines  an  estoppel  to  be 
"  a  special  plea  in  bar,  which  happens  where  a  man  hath  done  some  act 
or  executed  some  deed  which  estops  or  precludes  him  from  averring  any- 
thing to  the  contrary."  3  Com.  308.  The  law  authorized  the  plaintiff  to 
appoint  one  disinterested  freeholder  in  the  county  as  appraiser,  the  sheriff 
one,  and  the  debtor  one  ;  and  if  the  debtor  refuses  or  neglects,  the  sheriff 
is  then  to  appoint.  They  go  on  and  make  an  appraisal,  which,  if  it  is  too 
small,  the  debtor  has  the  right  to  redeem  within  a  year.  Afterwards  it 
becomes  material  for  the  creditor  to  show  the  true  value  of  the  premises. 
He  has  appointed  one  disinterested  freeholder  only :  now  what  act  has  he 
done  which  precludes  him  from  showing  the  truth  ?  The  plaintiff  has  not 
been  guilty  of  misrepresentation  or  concealment  of  material  facts,  upon 
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which  the  defendant  has  been  induced  to  act,  —  both  essential  elements 
in  the  question  of  estoppel.  All  the  elements  of  estoppel  are  wanting  in 
the  case  at  bar,  either  by  deed,  judgment,  or  in  pais  ;  no  question  of  es- 
toppel can  arise,  for  the  estate  of  both  is  fixed  by  law ;  the  defendant  has 
an  estate  of  $500  in  value,  and  the  plaintiff  the  residue.  The  court  say, 
in  Barney  v.  Leeds,  No.  2,  that  the  share  taken  and  the  share  left  are 
fixed  by  law,  —  the  debtor  to  have  $500  in  value,  and  the  creditor  the 
residue.  The  precise  quantity  of  the  estate  of  each  is  fixed  by  law,  and 
is  ascertainable  at  the  option  and  upon  the  application  of  either  tenant  in 
common  of  the  entire  estate  for  a  partition  of  it. 

III.  The  plaintiff  and  the  defendant  were  tenants  in  common,  and  the 
court  say  that  under  Gen.  Stats,  ch.  228,  the  tenant,  or  the  demandant, 
may  cause  partition  to  be  made.  Barney  v.  Leeds,  51  N.  H.  281.  The 
committee  is  to  be  governed  by  the  provisions  of  said  chapter.  He  upon 
his  oath  finds  that  the  estate  is  so  situated  that  it  cannot  be  divided  so  as 
to  give  each  owner  his  equal  share  therein  without  great  prejudice  or  in- 
convenience. His  duty  was  plain,  for  he  had  written  instructions  in  his 
commission  to  be  governed  by  said  statute. 

IV.  The  defendant  holds  under  the  act  of  1851,  and  claims  that  he  is 
entitled  to  a  homestead  by  metes  and  bounds ;  but  sec.  4  of  the  act  of 
1851  provides,  that  when  the  premises  cannot  be  divided  without  injury 
and  inconvenience,  an  appraisal  of  the  whole  value  thereof  is  to  be  made, 
and,  unless  the  execution  debtor  pays  to  the  officer  the  surplus  over  and 
above  the  $500  within  sixty  days,  the  premises  are  to  be  sold.  The  same 
is  done  here  in  substance.  He  can  have  the  whole  by  payment  of  $300 ; 
but  if  he  refuses,  then  the  plaintiff  may  take  it  and  pay  him  $500,  —  so 
that  in  effect  the  defendant's  right  is  not  changed,  and  stands  by  these 
proceedings  as  well  as  by  the  other.  The  act  does  not  contemplate  that  a 
debtor  shall  have  homestead  in  all  cases  by  metes  and  bounds,  only  when 
the  premises  can  be  divided  without  injury  or  inconvenience.  Com. 
Stats,  ch.  196,  sec.  4. 

V.  The  phrase  "  one  of  the  owners  "  means  one  of  the  owners.  See 
Comm'rs  Supp.  Rep.  p.  11,  where  they  say,  "  Erase  '  petitioners,'  and  in- 
sert instead  thereof  *  owners.' " 

VI.  Partition  is  a  matter  of  right.  Morrill  v.  Morrill,  5  N.  H.  186 ; 
Pickering  v.  Pickering,  20  N.  H.  541.  And  there  can  be  no  constitu- 
tional objection,  for  such  were  the  law  and  practice  before  the  adoption  of 
the  Constitution.  See  Act  of  February  4, 1789.  Sec.  25  of  ch.  228  is 
like  the  act  of  1789.  See  Constitution,  art.  90 ;  Mayo  v.  Wilson,  1  N. 
H.  56  ;  State  v.  Rollins,  8  N.  H.  550 ;  Pierce  v.  State,  18  N.  H.  586. 

Shirley,  for  the  defendant 

Foster,  J.  The  plaintiff,  as  a  creditor  of  the  defendant,  caused  the 
estate  of  the  latter  to  be  set  off  on  execution.  The  entire  value  of  the 
premises,  including  the  homestead  right,  was  appraised  by  the  committee 
at*  $600,  and  they  were  set  off  to  the  creditor,  "  subject  to  a  family  home- 
stead." As  the  result  of  these  proceedings,  the  parties  became  tenants  in 
common. 

Upon  petition  by  the  creditor  for  partition,  the  court  decreed  that  the 
committee  to  be  appointed  to  make  partition  should  assign  to  the  debtor 
so  much  of  the  estate  as  they  might  find  to  have  been  of  the  value  of 
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9500  on  the  day  of  the  completion  of  the  levy  thereon,  September  22, 
1866.  Barney  v.  Leeds,  51  N.  H.  254.  By  agreement  of  the  parties,  N. 
B.  Felton,  alone,  was  appointed  a  committee  to  make  partition.  That 
committee  has  made  his  report,  wherein  he  finds  that  the  premises  cannot 
be  divided  without  great  prejudice.  He  also  finds  that  the  value  of  the 
whole,  September  22, 1866,  was  $800,  or  $200  more  than  the  value  ap- 
praised by  the  committee  on  that  occasion.  Upon  the  question  of  the 
value  of  the  premises,  the  plaintiff  was  permitted  to  testify,  subject  to  the 
defendant's  exception ;  and  the  committee  reports  that  if  the  plaintiff's 
opinion  in  reference  thereto  was  not  competent,  then  he  appraises  the 
premises  at  $600. 

The  first  question,  therefore,  naturally  presented  relates  to  the  compe- 
tency of  this  testimony,  concerning  which  the  committee  reports  as  fol- 
lows :  — 

"  To  qualify  himself  to  give  his  said  opinion,  said  Barney  first  testified 
that  he  had  lived  in  the  village  in  which  said  premises  are  situated  for 
twenty  years  and  over  last  past,  and  knew  said  premises  in  1866,  and 
about  the  time  of  the  completion  of  said  levy  bought  and  sold  similar  real 
estate  situated  in  said  village,  and  near  said  premises,  and  had  known 
other  similar  real  estate  in  said  village  bought  and  sold  by  other  persons 
about  the  same  time,  and  at  other  times,  and  the  prices  at  which  the  same 
was  bought  and  sold." 

We  think  the  plaintiff's  testimony  indicated  that  he  was  abundantly 
qualified  to  express  an  opinion  as  to  the  value  of  the  property,  and  if  he 
was  a  competent  witness  concerning  the  subject  upon  other  grounds, 
there  was  no  error  in  the  reception  of  this  evidence. 

But  the  defendant  contends  that  the  plaintiff  is  estopped  by  the  pro- 
ceedings of  the  extent  upon  which  his  title  depends  (a  part  of  the  ma- 
chinery of  which  was  a  legal  appraisal  of  the  whole  estate  at  $600),  to 
aver  a  fact,  or  express  an  opinion,  at  variance  with  the  result  of  that 
appraisal. 

This  position,  if  not  technically  correct,  is  so  far  practically  sufficient 
for  the  defendant's  case  that  the  judgment  of  the  appraisers  upon  the  levy 
of  the  execution  must  be  regarded  as  a  conclusive  determination  of  the 
value  of  the  estate  at  that  time.  Although  a  man  cannot  probably  be 
precluded  by  the  doctrine  of  estoppel  from  entertaining  and  even  express- 
ing an  opinion  merely,  that  opinion  is  of  no  consequence  if  not  available 
as  evidence. 

The  appraisal  was  the  solemn  adjudication  of  the  tribunal  appointed  by 
law  to  assess  the  "  just  value  "  of  the  premises.  Comp.  Stats,  ch.  201, 
sec.  1 ;  Mead  v.  Harvey,  2  .N.  H.  496  ;  Hovey  v.  Bartlett,  34  N.  H.  281. 

'It  is  as  conclusive  as  a  judgment  rendered  upon  a  legal  verdict,  and 
cannot  be  attacked  in  this  way.  The  record  must  be  held  conclusive, 
until,  by  some  proceeding  brought  to  operate  directly  upon  the  record 
itself,  the  levy  is  avoided.    Pratt  v.  Jones,  22  Vt.  845. 

A  petition  for  partition  is  not  a  proceeding  to  impeach,  revise,  or  vacate 
the  record  of  a  former  legal  proceeding.  A  judgment,  "bo  long  as  it 
stands  in  force,  pro  veritate  accipitur,  and  cannot  oe  contradicted.  Co. 
lit.  168  a;  Ladd  v.  Dudley,  45  N.  H.  61,  66. 

In  Fletcher  v.  The  State  Capital  Bank,  37  N.  H.  369,  at  page  401, 
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Sawyer,  J.,  says :  "  The  return  of  the  officer  and  the  certificate  of  the 
appraisers  embodied  in  it  or  accompanying  it,  and  thus  constituting  an 
essential  part  of  the  return,  which  makes  the  record  title,  bo  far  as  it  sets 
forth  their  acts  and  proceedings  required  by  law  in  making  the  extent, 
must  be  held  to  be  conclusive  when  set  up  by  one  claiming  title  under 
the  extent.  The  case  falls  within  the  general  doctrine  in  relation  to  the 
returns  of  officers  upon  process,  that  as  to  the  parties,  and  those  claiming 
as  privies,  and  all  others  whose  rights  and  liabilities  are  dependent  upon 
the  proceedings,  the  return  of  matters  material  to  be  returned  is  so  far 
conclusive  that  it  cannot  be  contradicted  for  the  purpose  of  invalidating 
the  proceedings  or  defeating  any  right  acquired  under  them.  And  the 
principle,  in  its  application  to  the  return  of  an  extent,  derives  a  double 
support  from  the  record  nature  of  the  title  acquired,  and  the  infinite  mis- 
chief that  must  result  from  holding  that  as  such  record  title  of  real  estate 
it  is  open  to  the  uncertainties  of  parol  proof,  in  reference  to  the  acts  and 
doings  of  those  whose  proceedings  are  essential  to  its  validity."  The 
proposition  here  is  to  snow  by  parol  that  the  appraisers  erred  in  their 
judgment  as  to  the  value  of  the  estate  set  off.  Upon  that  question,  in  the 
absence  of  any  proof  of  fraud,  their  judgment  is  conclusive. 

But  the  defendant  insists  that  the  court  has  no  power  under  the  statute 
to  require  either  one  of  these  parties  to  sell  or  purchase  the  surplus  of  the 
estate  after  the  assignment  of  the  exempted  portion. 

The  position  is :  1.  The  court,  in  passing  judgment  upon  the  former 
case  reserved  between  these  parties,  and  reported  in  51  N.  H.  287,  pre- 
scribed and  directed  that  partition  should  be  made  between  these  parties 
"  by  metes  and  bounds,"  and  not  otherwise.  2.  By  virtue  of  the  home- 
stead act,  Comp.  Stats,  ch.  196,  the  whole  estate  cannot  be  assigned  either 
to  the  creditor  or  the  debtor,  except  under  the  provisions  of  section  4  of 
that  act,  which  it  is  said  apply  only  to  the  case  where  the  debtor  does  not 
make  application  to  have  his  homestead  set  out,  as  provided  in  section  3. 
3.  Since  the  homestead  act  provides  in  section  3  for  setting  out  to  the 
debtor  a  homestead  such  as  he  "  may  select,"  it  follows  that,  if  he  does 
make  such  application  and  selection,  he  is  entitled  at  all  events  to  have 
and  to  hold  his  homestead  in  severalty,  and  cannot  be  compelled  to 
sell  it  to  his  creditor,  for  the  reason  that  it  cannot  be  conveniently  divided 
and  set  off  by  metes  and  bounds  ;  and  as  the  result  of  all  this,  that,  in  a 
case  like  the  present,  where  the  estate  cannot  be  divided,  no  partition  can 
be  had :  hence  the  conclusion  would  seem  to  follow,  that  the  party  entitled 
to  the  homestead  is  also  entitled  to  all  the  rest  of  the  estate.  4.  If  the 
statutes  relating  to  partition  do  not  subserve  this  view  of  the  law,  they 
are  unconstitutional. 

These  views  are  advocated  in  an  able,  lengthy,  and  ingenious  argument; 
but  whatever  weight  may  be  due  to  the  argument  or  to  portions  of  it,  we 
fail  to  fecognize  and  cannot  reach  the  result  indicated  by  the  defend- 
ant's counsel. 

In  the  first  place,  with  regard  to  the  purport  of  the  judgment  pro- 
nounced in  the  former  case  (51  N.  H.  287),  we  think  it  ought  to  be  as 
manifest  to  the  learned  counsel  as  it  is  certain  in  the  minds  of  the  court, 
that  neither  the  court  as  a  body,  nor  the  author  of  the  opinion,  ever  for  a 
moment  entertained  the  idea  of  directing  that  partition  should  not  be 
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made  otherwise  than  by  an  actual  setting  out  of  a  portion  of  the  estate 
to  each  party  by  prescribed  metes  and  bounds,  provided  it  should  turn 
out  that  the  estate  was  practically  incapable  of  such  a  division.  That 
contingency  was  not  contemplated  or  suggested,  nor,  indeed,  was  any 
formal  order  or  judgment  concerning  the  method  of  partition  made  ;  but 
the  court,  quite  naturally,  followed  the  language  of  the  statute  in  suggest- 
ing that  the  committee  "  should  [not  must]  assign  to  the  defendant  by 
metes  and  bounds"  his  interest  in  the  premises  at  the  value  existing  on  the 
date  of  the  levy, —  the  only  question  raised  by  the  case  being  simply  as  to 
the  date  of  the  computation  of  that  value. 

We  have  recently  had  occasion  to  reiterate  and  affirm  the  settled  doc- 
trine, that  in  this  country  the  power  of  compelling  partition  is  incident 
to  all  estates  held  by  tenants  in  common.  In  this  state  it  is  matter  of 
right,  and  does  not  require  equity  for  its  enforcement.  1  Washb.  Real 
Prop.  581 ;  Morrill  v.  Morrill,  5  N.  H.  186  ;  Hoyt  v.  Kimball,  49  N.  H. 
322,328. 

We  fail  to  discover  in  section  4  of  the  homestead  act  any  limitation  of 
the  provisions  of  the  section  to  the  case  only  in  which  the  debtor  has 
made  application  to  have  the  homestead  set  out  to  him,  nor  does  any 
reason  for  such  limitation  occur  to  us ;  neither  can  we  regard  the  plaintiff 
as  estopped  to  ask  for  partition,  by  his  failure  to  pursue  the  remedy  given 
him  by  section  4,  which  remedy  was  not  indicated  by  the  form  of  the 
proceeding  adopted  by  the  appraisers  at  the  time  of  the  extent.  We  do 
not  regard  the  form  of  the  appraisal  and  extent,  namely,  an  appraisal  of 
the  estate  at  $600,  and  the  setting  off  the  creditor's  interest  in  the  same 
as  of  the  value  of  $100,  subject  to  the  debtor's  right  of  homestead 
therein,  as  any  indication  of  opinion,  much  less  a  formal  judgment  of  the 
appraisers  that  the  estate  was  incapable  of  partition. 

Now  this  estate  is  found  to  be  incapable  of  partition  by  metes  and 
bounds,  and  the  debtor  is  entitled  to  his  homestead,  —  but  just  as  much 
is  his  creditor  entitled  to  the  payment  of  his  honest  demands  out  of  the 
residue  of  the  estate  ;  and  we  cannot  conceive  that  the  homestead  act  was 
ever  intended  to  receive  a  construction  that  should  enable  a  dishonest 
debtor  to  hold,  exclusively,  a  large  estate,  including  a  homestead  which 
could  not  be  conveniently  separated  from  it,  without  yielding  up  some- 
thing to  the  creditor  by  way  of  equivalent  for  the  surplus  estate. 

The  law  intended  a  favorable  regard  for  a  poor  deotor,  but  not  immu- 
nity and  protection  for  a  dishonest  one.  In  providing  for  the  debtor's 
relief,  it  does  not  ignore  the  creditor's  rights.  But  the  defendant  insists 
that  he  ought  not  to  be  compelled  to  sell  his  own  homestead  right,  which' 
is  absolutely  secured  to  him  by  the  law,  nor  to  purchase  contrary  to  his 
will  the  residue  of  the  premises.  And  there  is  very  great  cogency  in  the 
sstion.  However  it  may  be  in  this  particular  instance,  a  case  may 
Sly  be  supposed  in  which  such  a  requirement  would  be,  if  not  impos- 
sible of  execution,  at  least  productive  of  great  hardship  and  injustice. 
Suppose  a  piece  of  real  estate  absolutely  incapable,  in  the  judgment  of 
the  court's  committee,  of  division,  and  worth  $20,000,  the  property  of  two 
brothers,  derived  by  inheritance  from  their  father,  and  that  neither  of 
them  has  any  other  property :  the  right  of  both  to  have  partition,  so  that 
each  may  have  and  enjoy  his  estate  in  severalty,  is  beyond  question  to  be 
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regarded  as  the  law  in  this  state.  This  right,  of  course,  is  and  must  be 
qualified  so  far  as  this,  —  that  if  the  estate  is  absolutely  indivisible,  an 
actual  share  or  part  of  the  premises  cannot  be  given  to  each.  But  in  the 
recent  case  of  Urowell  v.  Woodbury^  52  N.  H.  613,  615,  it  was  shown  that 
"  long  before  any  court  having  general  chancery  powers  was  established 
in  this  state,  the  concurrent  jurisdiction  of  equity,  in  making  partition  of 
land  held  in  common  by  co-parceners  and  tenants  in  common,  had  become 
perfectly  established,"  and  that  since  1832,  when  full  equity  powers  were 
conferred  upon  the  court,  the  nearest  practicable  approach  to  a  literal  di- 
vision of  the  thing  itself  may  be  secured  by  an  application  of  the  modes 
adopted  by  courts  of  equity  to>  effect  the  object,  —  that  is,  by  decreeing  a 
sale  of  the  whole  and  a  division  of  the  proceeds,  or  such  other  means  as 
are  appropriate  to  the  special  circumstances  and  situation  of  each  particu- 
lar case.     This  makes  it  certain  that  the  right  to  a  partition  is  sustained. 

But  nothing  can  be  clearer  than  that  an  assignment  of  the  whole  to  one, 
and  an  order  that  he  shall  pay  to  the  other  the  estimated  value  of  his 
share,  is  no  partition  at  all.  it  is,  in  effect,  a  forced  sale  of  the  share  of 
one  to  the  other,  —  a  compelling  of  one  to  purchase  the  portion  of  the 
other,  whether  he  wants  the  property  or  not,  and  whether  he  has  the 
means  to  buy  it  or  not,  at  a  price  which  he  has  nothing  to  do  with  fix- 
ing. 

It  is  thus  observable  that  serious,  and,  as  it  seems  to  me,  insuperable 
difficulties,  both  practical  and  legal,  stand  in  the  way  of  giving  to  sec. 
25,  ch.  228,  Gen.  Stats,  a  construction  whereby  such  forced  purchase  is 
compelled. 

Now,  in  the  case  supposed  of  the  two  brothers,  who  have  inherited  an 
indivisible  estate  of  large  value,  and  who  have  no  other  property,  the 
whole  being  assigned  to  one  against  his  will,  a  debt  of  $10,000  is  imposed 
upon  him  against  his  will :  how  is  he  to  pay  or  secure  it  ?  He  may,  per- 
haps, —  not  certainly,  —  if  he  so  chooses,  make  security  by  way  of  a  mort- 
gage of  the  whole.  But  suppose  he  objects  to  the  burden  of  so  large 
a  debt,  and  declines  to  execute  the  mortgage :  what  then  ?  The  other 
party  must  sue  the  judgment,  and,  there  being  no  other  property,  he 
must  seek  security  by  an  attachment  of  the  whole  estate  which  has  passed 
to  his  brother  by  force  of  the  judgment  upon  the  so-called  partition.  A 
levy  of  an  execution  makes  the  parties  tenants  in  common  again,  inas- 
much as  the  premises  cannot  be  divided ;  Gen.  Stats,  ch.  218,  sec.  8 ; 
and  the  parties  find  themselves  at  last  just  where  they  started,  except 
that  they  have  incurred  the  expense  and  annoyance  of  fruitless  litigation. 
All  this  is  but  folly,  injustice,  and  oppression. 

We  are  therefore  of  the  opinion  that  the  statute  under  consideration 
(Gen.  Stats,  ch.  228,  sec.  25)  is  capable  of  no  other  construction,  when  ap- 
plied to  a  case  like  the  present,  than  that  the  whole  estate  may  be  assigned 
to  one  party,  provided  he  is  willing  to  take  it,  he  paying  the  other  party 
the  sum  awarded  by  the  committee  ;  and  that  in  all  cases  where  division 
by  partition  under  the  statute  cannot  be  made,  by  reason  of  the  nature 
and  situation  of  the  property,  the  parties  are  left  to  the  ample,  flexible, 
and  more  appropriate  remedies  of  equity,  whereby  the  entire  estate  may 
be  sold,  and  the  rights  of  the  parties  settled  and  determined  upon  equita- 
ble principles. 
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The  plaintiff  may,  if  he  chooses,  pay  to  the  defendant  $500,  with  in- 
terest from  the  date  of  the  levy,  whereby  the  defendant  will  receive  the 
value  of  his  homestead  right ;  or,  the  defendant  (who  may  have  the  right 
of  election  in  this  matter)  may  purchase  of  the  plaintiff  the  surplus  of 
the  estate  at  the  price  of  $100,  with  interest  from  the  same  date. 

The  report  may  be  recommitted  for  amendment  in  accordance  with 
these  views,  and  if  the  parties  act  upon  the  foregoing  suggestions,  there 
may  be  judgment  on  the  report  as  thus  amended.  Otherwise  this  peti- 
tion 

Must  be  dismissed,  and  the  parties  left  to  seek  relief  by  proceedings  in 
equity. 


SUPREME   COURT   OF  THE  UNITED   STATES. 

[OCTOBEB,  1874.] 

BANKBTJPTCY.  —  ACCBTTED  INTEBEST  PABT  OF  DEBT,  —  PBACHCE. 

SLOAN  v.  LEWIS. 

Accrued  interest  constitutes  part  of  a  debt  provable  against  the  estate  of  a  bankrupt. 
Where  a  record  shows  jurisdiction,  an  adjudication  can  only  be  assailed  by  direct  pro- 
ceedings in  a  competent  court 

Mb.  Chief  Justice  Waite  delivered  the  opinion  of  the  court. 

This  action  was  commenced  by  an  assignee  in  bankruptcy  in  a  state 
court  to  set  aside  certain  conveyances  made  by  the  bankrupt,  in  fraud  of 
the  bankrupt  law,  as  is  alleged.  The  proceedings  in  bankruptcy,  under 
which  the  assignee  was  appointed,  were  involuntary,  and  one  of  the  de- 
fences in  the  action  is,  that  the  adjudication  of  bankruptcy  was  void,  be- 
cause the  record  shows  that  the  debt  owing  to  the  petitioning  creditor 
was  less  than  $250,  and,  consequently,  the  court  had  no  jurisdiction  in 
the  premises.  This  defence  presents  the  only  federal  question  there  is  in 
the  case.  If  this  is  decided  against  the  plaintiff  in  error,  our  jurisdiction 
is  at  an  end,  and  we  need  not  look  further  into  the  record. 

The  principal  of  the  debt  owing  to  the  petitioner,  as  described  in  the 
petition,  is  a  few  cents  less  than  $250  ;  but,  by  adding  the  interest  to  the 
time  of  filing  the  petition,  the  indebtedness  is  increased  to  an  amount  far 
in  excess  of  the  requisite  sum.  The  bankrupt  act  (§  39)  provides  for  an 
adjudication  of  involuntary  bankruptcy  upon  the  petition  of  one  or  more 
creditors,  the  aggregate  of  whose  debts  provable  under  the  act  amounts  to 
at  least  $250.  It  becomes  necessary,  therefore,  to  ascertain  what  consti- 
tutes a  debt  that  may  be  proved.  The  plaintiff  in  error  contends  that  it 
is  limited  to  the  principal  of  a  sum  of  money  owing,  while  the  assignee 
claims  that  it  includes  the  principal  and  all  accrued  interest.  To  deter- 
mine this  question,  we  must  look,  in  the  first  place,  to  the  act  itself.  If 
the  intention  of  Congress  is  manifest  from  what  there  appears,  we  need  ' 
not  go  further.      Section  19  provides  "  that  all  debts  due  and  payable 
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from  the  bankrupt  at  the  time  of  the  adjudication  of  bankruptcy,  and  all 
debts  then  existing  but  not  payable  until  a  future  day,  a  rebate  of  inter- 
est being  made  when  no  interest  is  payable  by  the  terms  of  the  contract, 
may  be  proved  against  the  estate  of  the  bankrupt."  And  again:  "AH  de- 
mands against  the  bankrupt,  for  or  on  account  of  any  goods  or  chattels 
wrongfully  taken  or  withheld  by  him,  may  be  proved  and  allowed  as  debts 
to  the  amount  of  the  value  of  the  property  so  taken  or  withheld,  with 
interest." 

There  is  certainly  nothing  here  which  in  express  terms  excludes  inter- 
est from  the  provable  debt.  *  On  the  contrary,  there  is  the  strongest  im- 
plication in  favor  of  including  it.  The  object  is  to  ascertain  the  total 
amount  of  the  indebtedness  of  the  bankrupt  at  the  time  of  the  commence- 
ment of  the  proceedings,  and  also  the  amount  of  this  indebtedness  owing 
to  each  one  of  the  separate  creditors.  Accrued  interest  is  as  much  a  part 
of  this  indebtedness  as  the  principal.  It  participates  in  dividends  when 
declared  precisely  the  same  as  the  principal.  One  has  no  preference  over 
the  other,  and  for  all  the  purposes  of  the  settlement  of  the  estate  the 
bankrupt  owes  one  as  much  as  he  does  the  other.  Creditors  prove  their 
debts  in  order  that  they  may  participate  in  the  management  and  distri- 
bution of  the  estate.  Their  influence  in  the  management  and  their  share 
on  the  distribution  depend  upon  the  amount  of  their  several  debts  which 
have  been  proven.  Hence,  in  order  to  fix  the  equitable  representative 
value  of  a  debt  not  due,  provision  is  made  for  a  rebate  of  interest.  But 
if  interest  is  to  be  rebated  on  debts  not  due,  why  not,  upon  the  same 
principle,  add  it  to  such  as  are  past  due  ? 

The  provision  for  adding  interest  to  the  value  of  goods  wrongfully 
taken  and  converted  is  equally  significant.  Certainly  no  good  reason  can 
be  given  for  withholding  interest  in  cases  arising  upon  contract  and  al- 
lowing it  in  cases  of  tort ;  and  because  it  is  expressly  given  in  the  last,  and 
no  provision  is  made  for  it  in  the  first,  the  conclusion  is  irresistible  that 
it  was  expected  to  follow  the  contract  as  part  of  the  obligation. 

We  are  all,  therefore,  clearly  of  the  opinion  that  accrued  interest  con- 
stitutes part  of  a  debt  provable  against  the  estate  of  the  bankrupt ;  and 
if  it  does,  it  is  necessarily  part  of  a  debt  which  may  be  used  to  uphold 
involuntary  proceedings.  It  is  only  necessary,  upon  this  point  of  juris- 
diction, that  the  petitioning  creditors  should  have  owing  to  them  from 
the  debtor  they  wish  to  pursue,  debts  provable  under  the  act  to  the  re- 
quired amount.  The  English  cases  referred  to  in  the  argument,  in  our 
opinion,  have  no  application  here.  They  are  predicated  upon  the  English 
statutes  and  the  established  practice  under  them.  Our  statute  is  differ- 
ent in  its  provisions,  and  requires,  as  we  think,  a  different  practice. 

This  is  conclusive  of  the  case.  The  petition  filed  in  the  bankrupt  pro- 
ceedings distinctly  averred  that  the  debts  due  the  petitioner  exceeded  the 
sum  of  $250,  and,  if  interest  is  added,  the  particular  indebtedness  specified 
amounts  to  more  than  that  sum.  The  court  found  this  allegation  true. 
That  finding  is  conclusive  in  a  collateral  action.  We  have  so  decided  in 
Michael  v.  jro$£  at  the  present  term. 

Where  the  record  shows  jurisdiction,  an  adjudication  of  bankruptcy 
can  only  be  assailed  by  a  direct  proceeding  in  a  competent  court.  Evi- 
dence, therefore,  to  show  that  payments  had  been  made  which  reduced 
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the  indebtedness  below  the  required  amount  was  inadmissible  under  any 
form  of  pleading  in  an  action  like  this ;  but  it  is  especially  so  in  this  case, 
because  there  is  no  averment  in  the  pleadings  contradicting  the  record. 
The  sole  objection  is,  that  upon  the  face  of  the  record  the  error  is  appar- 
ent. A  record  cannot  be  impeached  without  previous  notice  by  proper 
form  of  pleading.  The  judgment  is  affirmed. 


COURT  OP  APPEALS   OP  MARYLAND. 

(To  appear  in  40  Md.) 

EVIDENCE.  —  CORROBORATION  OF  WITNESS  BY  HEABSAY  PROOF  OF 
PREVIOUS  UNSWORN  STATEMENTS.  —  LIABILITY  OF  MAKER  OF  AC- 
COMMODATION NOTE  GIVEN  AS  COLLATERAL  SECURITY  FOR  PRE- 
EXISTING INDEBTEDNESS.  —  HOW  FAR  HOLDER  OF  SUCH  NOTE  CAN 
BE  AFFECTED  BY  FRAUDULENT  TRANSFER  TO  HIM  FOR  PURPOSE 
NOT  CONTEMPLATED  BY  MAKER. — BURDEN  OF  PROOF  TO  ESTAB- 
LISH SUCH  FRAUD.  —  MEASURE  OF  RIGHT  OF  RECOVERY  ON  SUCH 
NOTE,  AND  UPON  WHOM  BURDEN  OF  PROOF  LIES  TO  SHOW  AMOUNT 
DUE. 

MAITLAND  v.  THE  CITIZENS'  NATIONAL  BANK  OF  BALTIMORE. 

The  firm  of  P.  &  M.  kept  an  account  with  a  bank  in  Baltimore  and  received  from  it  dis- 
counts of  drafts  or  bills  to  a  considerable  amount.  While  the  account  was  still  run- 
ning, the  bank  instructed  G.  its  cashier  to  call  upon  M.,  a  member  of  the  firm,  for 
collateral  security.  G.  did  so  on  the  10th  of  January,  1872,  and  suggested  the  giving 
of  the  note  of  M.'s  father  as  such  security.  M.,  the  father,  upon  the  request  of  his 
son,  gave  him  his  promissory  note  in  favor  of  the  firm  for  $10,000,  which  was  in- 
dorsed by  the  firm  and  delivered  to  the  bank.  P.  &  M.  failed  on  the  15th  of  January, 
1872,  owing  the  bank,  on  account  of  drafts  discounted  on  and  after  the  10th  of  Janu- 
ary, $5,681,  and  on  account  of  drafts  discounted  prior  to  said  10th  of  January,  $15,000. 
In  an  action  brought  by  the  bank  against  M.,  Sen.,  on  the  note  for  $10,000,  one  of  the 
questions  raised  was  whether  or  not  this  note  was  given  as  collateral  security  for  the 
payment  only  of  the  drafts  discounted,  on  and  after  the  said  10th  of  January,  1872, 
or  was  also  intended  to  cover  drafts  discounted  prior  to  that  day:  G.,  the  cashier,  tes- 
tified that  the  demand  which  he  made  was  for  collateral  security,  for  all  drafts  then  held 
by  the  bank,  as  well  as  for  all  others  that  might  thereafter  be  discounted  for  the  firm. 
On  the  other  hand,  it  was  testified  on  the  part  of  the  defendant,  that  security  was 
only  required,  and  therefore  only  given  for  drafts  thereafter  to  be  discounted,  includ- 
ing the  draft 8  discounted  on  the  10th  of  January,  1872.  The  plaintiff  then,  in  order 
to  corroborate  the  testimony  of  G.,  offered  to  prove  by  its  president  and  two  of  its 
directors,  that  G.,  a  few  days  after  the  11th  day  of  January,  1872,  and  before  the  failure 
of  P.  &  M.,  stated  to  the  board  of  directors,  that  he  had  obtained  from  P.  &  M.  the 
defendant's  note  for  $10,000,  "  which  was  to  be  held  by  the  bank  as  collateral  security 
for  all  drafts  which  it  was  carrying;  that  is,  which  it  had  discounted  at  the  date  of 
said  note,  as  well  as  for  all  drafts  which  should  be  discounted  by  it  for  said  house 
subsequently  to  the  date  of  said  note."  Held,  that  this  evidence  was  inadmissible, 
on  the  ground  that  there  was  no  real  or  substantial  similarity  in  facts  and  circum- 
stances between  the  unsworn  and  the  sworn  statements  of  G. 

An  indorsee  of  a  negotiable  promissory  note  made  for  the  accommodation  of  the  indorser, 
taking  the  note  in  good  faith  as  collateral  security  for  an  antecedent  debt,  and  with- 
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out  other  consideration,  is  entitled  to  the  position  of  holder  of  such  paper  for  value, 
and  therefore  not  affected  by  the  defence  of  the  want  of  consideration  to  the  maker. 

It  is  no  defence  that  the  note  sued  on  was  known  to  the  plaintiff  to  be  an  accommodation 
note  between  the  maker  and  the  payees,  provided  the  plaintiff  took  the  note  for  value 
bond  fide  before  it  was  due. 

Where  the  payee  of  the  note  received  it  from  the  maker,  with  authority  to  use  it  as  col- 
lateral security  for  a  specified  indebtedness,  and  the  payee  exceeds  his  authority,  and 
transfers  it  to  the  indorsee  as  collateral  security  for  a  larger  indebtedness,  the  latter 
is  not  to  bear  the  consequence  of  this  excess  of  authority,  unless  it  be  shown  that  it 
was  taken  with  knowledge  of  the  fact,  that  the  payee  had  so  exceeded  his  authority. 

But  if  the  fact  of  such  knowledge  be  established,  the  indorsee  would  be  affected  by  it, 
and  could  have  no  right  to  recover,  except  for  amounts  due  on  the  indebtedness  for 
which  the  note  was  authorized  to  be  pledged. 

Where  the  maker  of  the  note,  in  an  action  against  him  brought  by  the  indorsee,  seeks  to 
avail  himself  of  the  defence  of  such  excess  of  authority,  it  is  for  him  to  prove  it. 

In  such  action  in  order  to  make  the  defence  effectual,  on  the  ground  of  the  want  of  au- 
thority in  the  payee  to  pledge  the  note  for  past  discounts,  there  should  be  such  proof 
as  would  justify  the  conclusion,  that  the  indorsee  had  actual  knowledge  of  the  limited 
purpose  for  which  the  note  was  made,  and  consequently  of  the  excess  of  authority  by 
the  payee  in  applying  it  to  a  different  purpose. 

The  plaintiff  was  not  bound  to  make  inquiry,  and  mere  negligence  however  gross,  not 
amounting  to  wilful  and  fraudulent  blindness,  while  it  may  be  evidence  of  mala  fides, 
is  not  the  same  thing. 

The  question  whether  the  plaintiff  had  such  knowledge  or  not  is  one  of  fact  for  the  jury. 

Where  prayers  are  objected  to  because  some  of  the  propositions  of  fact  contained  in 
them  are  not  supported  by  the  evidence,  the  objection  ought  not  to  prevail,  where 
the  defects  pointed  out  by  the  objection  amount  to  nothing  more  than  discrepancies 
between  the  evidence  of  the  witnesses,  and  the  facts  stated  in  the  prayers  in  regard 
to  immaterial  matters. 

In  an  action  against  the  maker  of  a  promissory  note,  brought  by  the  indorsee  to  whom 
it  was  passed  as  collateral  security  for  the  payment  of  notes  discounted  by  the  indorsee 
for  the  benefit  of  the  indorser,  the  measure  of  the  plaintiff's  right  of  recovery  is  the 
amount  due  on  the  debts  embraced  by  the  security.  And  it  is  incumbent  on  the 
plaintiff  to  show  what  debts  were  intended  to  be  secured  by  the  note,  and  the  amounts 
remaining  due  in  respect  thereof. 

Appeal  from  the  superior  court  of  Baltimore  city. 

The  suit  in  which  this  appeal  is  taken  was  brought  by  the  appellee 
against  the  appellant  on  an  accommodation  promissory  note.  The  case  is 
stated  in  the  opinion  of  the  court. 

First  exception.     Stated  in  the  opinion  of  the  court. 

Second  exception.     The  plaintiff  offered  the  following  prayers :  — 

1.  If  the  jury  shall  find  from  the  evidence,  that  the  plaintiff  had  been 
in  the  habit  of  discounting  drafts  for  the  firm  of  Phillips  &  Maitland, 
prior  to  the  10th  of  January,  1872,  and  that  upon  that  day  the  said  firm 
applied  to  the  plaintiff  to  discount  two  drafts  which  the  plaintiff  declined 
to  do,  unless  the  said  firm  would  furnish  them  with  security,  to  the 
amount  of  $10,000  or  $15,000,  to  cover  any  drafts  which  had  theretofore 
been  or  should  thereafter  be  discounted  by  the  said  plaintiff,  for  or  on 
account  of  said  firm,  and  that  Burgwyn  Maitland,  being  a  member  of  the 
said  firm,  stated  to  the  cashier  of  the  plaintiff  that  the  said  firm  was 
anxious  to  obtain  the  money  on  the  said  drafts  on  that  day,  and  that  if  the 
said  plaintiff  would  discount  them,  he  would  bring  the  defendant's  note 
for  the  amount  named  as  such  security  on  the  next  day ;  and  shall  further 
find  that  the  said  plaintiff  did  discount  the  said  drafts  on  the  faith  of  the 
said  promise,  and  that  on  the  following  day  the  said  Maitland  brought 
and  delivered  to  the  plaintiff  the  note  offered  in  evidence  by  the  plaintiff, 
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and  agreed  that  the  plaintiff  should  hold  the  same  as  collateral  security 
for  drafts  discounted,  or  to  be  discounted,  as  aforesaid ;  and  if  they  shall 
further  find,  that  at  the  time  of  the  institution  of  this  suit  there  was  due 
from  the  said  Phillips  &  Maitland  to  the  plaintiff,  on  account  of  drafts 
discounted  prior  and  subsequent  to  the  promise  of  the  said  Maitland  to 
furnish  such  security,  a  sum  greater  than  the  amount  of  the  said  note,  then 
the  plaintiff  is  entitled  to  recover  the  full  amount  of  the  said  note,  with 
interest  in  their  discretion,  from  the  maturity  thereof. 

2.  If  the  jury  shall  find  the  facts  set  out  in  the  plaintiff's  first  prayer, 
and  shall  further  find  that  the  said  note  was  signed  and  given  by  the  de- 
fendant to  said  Burgwyn  Maitland,  under  the  circumstances  stated  in  the 
evidence  of  the  defendant,  but  that  the  said  circumstances  were  not  com- 
municated to  the  plaintiff,  and  that  the  plaintiff  took  the  said  note,  as 
stated  in  said  first  prayer,  without  any  knowledge  or  notice  of  any  limita- 
tion upon  the  authority  of  the  said  Burgwyn  Maitland,  as  to  the  purpose 
for  which  the  said  note  was  to  be  used  by  him,  then  the  plaintiff  is  enti- 
tled to  recover  th'e  full  amount  of  said  note,  with  interest  from  the  matu- 
rity thereof,  in  their  discretion  ;  and  there  is  no  evidence  in  the  case  from 
which  they  can  find  that  the  plaintiff  had  such  knowledge  or  notice. 

3.  If  the  jury  shall  find  from  the  evidence  that  the  promissory  note 
mentioned  in  the  evidence  was  signed  and  given  by  the  defendant  to  his 
son,  under  the  circumstances  stated  in  the  evidence  of  the  defendant,  and 
shall  further  find  that  neither  the  defendant  nor  his  said  son  informed  the 
plaintiff  that  the  authority  of  the  said  son  of  the  defendant  to  use  the 
said  note  had  been  in  any  way  limited  by  the  said  defendant,  as  stated 
in  his  the  said  defendant's  testimony,  and  that  the  said  plaintiff  had  no 
notice  of  such  limitation  of  authority,  and  if  they  shall  further  find  that 
the  said  note  was  indorsed  and  delivered  by  the  payees  therein  named  to 
the  plaintiff,  as  security  for  any  indebtedness  on  the  part  of  the  said 
payees  to  the  plaintiff,  on  account  of  transactions  prior  or  subsequent  to 
the  date  of  the  said  note,  and  shall  further  find  that  the  plaintiff,  upon  the 
faith  of  such  indorsement  and  delivery,  or  promise  of  the  said  payee  to 
indorse  and  deliver  the  same  as  such  security  as  aforesaid,  advanced 
money  to  the  said  payees,  then  the  plaintiff  is  entitled  to  recover  against 
the  defendant  the  full  amount  of  the  said  note,  provided  they  shall  find 
that  there  was  due  at  the  time  of  the  institution  of  the  suit,  from  the  said 
payees  to  the  plaintiff  on  account  of  such  transactions,  an  amount  equal 
to  the  amount  of  said  note. 

And  the  defendant  offered  the  following  prayers  :  — 

1.  If  the  jury  shall  believe  from  the  evidence,  that  at  the  time  when 
the  promissory  note  of  the  defendant  here  sued  upon  was  deposited  with 
the  plaintiff's  cashier,  the  said  cashier  knew  that  it  was  an  accommodation 
note  drawn  in  favor  of  and  lent  by  the  defendant  to  Phillips  &  Maitland 
for  the  purpose  of  being  deposited  with  the  plaintiff  as  collateral  security, 
and  received  and  accepted  it  as  such  with  that  knowledge;  and  shall 
further  find  that  the  defendant,  in  lending  his  said  note  to  be  deposited  as 
aforesaid  with  the  plaintiff,  authorized  and  consented  only  to  its  being 
pledged  as  security  for  the  two  drafts  discounted  on  January  10, 1872, 
and  such  other  paper  as  plaintiff  might  subsequently  discount  for  Phillips 
&  Maitland  and  for  none  other,  and  executed  and  lent  the  said  note  to 
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that  fiim  for  such  specific  purpose  and  application  and  none  other  ;  then 
the  plaintiff  is  not  entitled  to  recover  against  defendant  on  account  of  any 
indebtedness  or  liability  of  Phillips  &  Maitland  to  plaintiff  for  discounts 
prior  to  January  10,  1872,  of  paper  not  matured  when  said  pledge  was 
made,  even  although  the  jury  shall  find  that  Burgwyn  Maitland  did  in 
fact  pledge  the  said  note  to  the  plaintiff  to  secure  it  against  loss  from 
such  previous  discounts  as  testified  to  by  Mr.  Guest,  and  that  Mr.  Guest 
believed  he  had  authority  to  do  so. 

2.  If  the  jury  believe  that  the  note  sued  on  was  an  accommodation  note, 
known  to  and  received  by  Mr.  Guest  as  such,  and  was  lent  by  defendant 
to  Phillips  &  Maitland  to  be  lodged  with  the  plaintiff,  as  collateral  secu- 
rity, to  the  knowledge  of  Mr.  Guest ;  and  shall  further  find,  that  the 
defendant  did  not  authorize  Phillips  &  Maitland,  in  lending  said  note  to 
them,  to  pledge  it  for  any  liability  of  theirs  upon  any  transactions  with 
plaintiff  prior  to  January  10, 1872,  and  that  they  had  no  right  as  between 
turn  and  them  to  do  so,  but  that  Burgwyn  Maitland  did,  nevertheless, 
pledge  it,  qa  testified  to  by  Guest,  as  security  for  prior  discounts  of  paper 
not  then  matured,  and  in  excess  of  the  authority  given  to  him  by  the  de- 
fendant as  aforesaid ;  the  existence  of  such  preexisting  liability  on  the 
part  of  Phillips  &  Maitland  to  plaintiff  furnishes  no  sufficient  considera- 
tion for  such  pledge  to  bind  the  defendant  therefor ;  and  he  is  not  liable 
thereunder  in  this  action. 

3.  If  the  jury  shall  find  from  the  evidence,  that  the  promissory  note 
sued  on  in  this  case  was  made  by  the  defendant  for  the  accommodation  of 
Phillips  &  Maitland,  the  payees  thereof,  and  without  any  value  or  consid- 
eration  paid  by  them  to  him  therefor,  and  wa3  given  by  him  and  received 
by  them,  with  the  agreement  that  the  said  note  should  be  left  with  the 
plaintiff  as  collateral  security,  for  the  payment  of  the  two  drafts  of  Janu- 
ary 10,  1872,  drawn  by  said  Phillips  &  Maitland,  and  discounted  by  the 

?laintiff  for  them,  and  for  the  payment  of  any  other  drafts  which  said 
'hillips  &  Maitland  might  thereafter  draw  and  have  discounted  by  the 
Elaintiff,  and  for  no  other  purpose ;  and  that  the  procurement  of  said  note 
y  said  Phillips  &  Maitland  from  the  defendant  was  obtained  because  of 
the  suggestion  of  the  cashier  of  the  plaintiff,  that  said  firm  should  obtain 
from  the  defendant  his  note  to  be  left  with  the  plaintiff  as  collateral 
security ;  and  shall  further  find,  that  said  note  was  left  by  said  Phillips 
&  Maitland,  with  the  plaintiff,  on  the  11th  January,  1872,  as  collateral 
security,  not  only  for  the  said  drafts,  dated  January  10,  1872,  and  all 
drafts  which  might  thereafter  be  drawn  by  the  said  Phillips  &  Maitland, 
and  discounted  by  the  plaintiff  for  them,  but  also  for  all  drafts  of  said 
Phillips  &  Maitland,  which  had  been  discounted  by  said  plaintiff  prior  to 
the  said  10th  January,  1872,  and  were  then  running,  then  the  plaintiff  is 
not  entitled  to  recover  against  the  defendant  the  amount  of  any  drafts 
which  had  been  drawn  by  said  Phillips  &  Maitland,  and  discounted  by  the 
plaintiff  prior  to  the  10th  January,  1872,  nor  for  any  other  indebtedness 
on  the  part  of  said  Phillips  &  Maitland,  except  the  amount  of  such  of  the 
drafts  drawn  by  the  said  Phillips  &  Maitland  on  or  after  the  10th  Janu- 
ary, 1872,  and  discounted  by  the  plaintiff,  as  were  not  paid  to  the  plaintiff. 

4.  If  the  jury  find  from  the  evidence  that  the  promissory  note  sued  on 
was  lent  ana  delivered  by  the  defendant  to  Phillips  &  Maitland  with  the 
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limited  authority,  for  the  use  and  application  thereof  as  collateral  secu- 
rity to  the  plaintiff,  which  is  testified  to  by  the  defendant's  witnesses,  the 
burden  of  proof  is  upon  the  plaintiff  to  satisfy  the  jury  that  the  said  note 
was  pledged  to  the  plaintiff  to  any  extent,  or  for  any  purpose  not  so 
authorized  by  the  defendant;  provided,  the  plaintiff  seeks  to  recover 
under  such  unauthorized  pledge. 

5.  If  the  jury  find  from  the  evidence  that  the  note  sued  upon  was  not 
pledged  by  Phillips  &  Maitland  to  the  plaintiff,  as  security  for  previous 
discounts,  but  only  as  security  for  the  drafts  discounted  on  January  10, 1872, 
and  thereafter  to  be  discounted,  as  testified  to  by  Burgwyn  Maitland,  the 
plaintiff  is  not  entitled  to  recover  in  this  case,  on  account  of  any  liability 
of  Phillips  &  Maitland,  by  reason  of  such  previous  discounts,  and  can 
only  recover  for  such  loss  as  the  plaintiff  may  have  incurred  by  the  dis- 
count of  the  drafts  of  January  10, 1872,  and  of  drafts  discounted  thereafter. 

The  defendant  excepted  specially  to  the  plaintiff's  prayers,  as  follows : — 

The  defendant  objects  to  the  granting  of  the  plaintiff's  first  and  second 
prayers,  because  there  is  no  evideace  in  the  cause  that  the  plaintiff  re- 
fused to  discount  any  drafts  from  Phillips  &  Maitland  on  10th  January, 
1872,  unless  said  firm  would  furnish  them  with  security  to  the  amount  of 
H0,000  or  $15,000,  to  cover  any  drafts  which  had  been  theretofore  or 
should  thereafter  be  discounted  by  plaintiff  for  and  on  account  of  said 
firm ;  or  that  Burgwyn  Maitland  stated  to  the  plaintiff's  cashier  that  if 
the  plaintiff  would  discount  any  bills  on  said  10th  January,  1872,  he 
would  bring  defendant's  note  for  the  amount  aforesaid  as  such  security,  of 
all  of  which  facts  the  said  prayers  wrongfully  asstime  that  there  is  evi- 
dence to  go  to  the  jury.  Defendant  further  objects  to  the  said  prayers, 
because  they  assume  that  the  jury  may  find  that  the  plaintiff  discounted 
the  two  drafts  therein  particularly  referred  to,  on  the  faith  of  a  promise  of 
B.  Maitland  to  give  security  to  the  amount  of  $10,000  or  $15,000,  to 
cover  the  drafts  previously  discounted  by  the  plaintiff,  or  drafts  thereafter 
to  be  discounted  by  it,  of  which  facts  defendant  submits  there  is  no  evi- 
dence to  go  to  the  jury.  Defendant  objects  to  plaintiff's  third  prayer,  be- 
cause there  is  no  evidence,  as  it  assumes,  to  show  that  plaintiff  would  not 
have  discounted  certain  drafts  therein  referred  to,  but  for  the  indorse- 
ment and  delivery  to  plaintiff  of  defendant's  note  as  security  for  ante- 
cedent discounts.  Defendant  further  objects  to  the  granting  of  the  said 
first,  second,  and  third  prayers  of  plaintiff,  because  they  leave  to  the  jury 
to  find  that  plaintiff  had  no  knowledge  or  notice  of  the  limitation  of  au- 
thority on  the  part  of  Burgwyn  Maitland,  or  Phillips  &  Maitland,  as  to 
the  use  to  be  made  of  defendant's  note,  which  knowledge  and  notice  in 
this  case  defendant  submits  are  matters  of  law. 

The  court  (Dobbin,  J.)  granted  the  prayers  of  the  plaintiff,  and  re- 
jected the  first,  second,  third,  and  fourth  prayers  of  the  defendant.  The 
fifth  prayer  of  the  defendant  was  conceded.  The  defendant  excepted,  and 
the  verdict  and  judgment  being  against  him,  he  appealed. 

The  cause  was  argued  before  Bartol,  C.  J.,  Miller,  Alvey,  and  Robin- 
son, JJ. 

Bernard  Carter  $  S.  Teachle  Wallis,  for  the  appellant.  The  court 
erred  in  allowing  the  question  excepted  to  to  be  asked,  and  in  admitting 
the  evidence  of  the  witnesses  given  in  response  thereto.     The  appellee, 


266  .THE  AMERICAN  LAW  TIME8  REPORTS.  [June,  1875. 

Vol.  n.]  Ma.itli.nd  v.  The  Citizens'  National  Bank  of  Baltimobb.  [No.  6. 

when  objection  was  made  to  the  propounding  of  the  question,  stated  its 
object  to  be,  to  corroborate  the  statements  made  on  the  witness  stand  by 
Mr.  Guest,  its  cashier,  by  showing  he  had  made  similar  statements  shortly 
after  the  giving  of  the  promissory  note  sued  on  in  this  case. 

There  is  no  disposition  to  call  in  question  the  principle  established  by 
the  decisions  of  this  court,  in  the  cases  of  McAleer  v.  Horsey,  35  Md. 
441,  462 ;  Washington  F.  Ins.  Co.  v.  Davison,  30  lb.  104 ;  Cook  v.  Cur- 
tis, 6  H.  &  J.  93. 

Accepting  the  proposition  on  this  subject,  announced  in  these  cases, 
and  remembering  at  the  same  time  the  remark  of  the  court  in  35  Md. 
463,  464,  that  "  it  would  not  be  safe  to  extend  or  enlarge  the  application 
of  the  rule,"  we  yet  contend  that  the  question  allowed  to  be  asked,  and 
evidence  admitted  under  it  in  this  case,  was  not  properly  allowed  to  be 
asked  or  admitted. 

The  principle  established  in  the  cases  cited  is,  that  in  order  to  corrob- 
orate the  witness,  if  may  be  shown  that  on  a  previous  occasion  he  has 
made  the  same  statements  as  those  made  on  the  witness  stand.  And  ac- 
cordingly the  appellee's  counsel  stated  to  the  court  below  that  its  object 
in  offering  the  evidence  was  for  the  purpose  of  corroborating  the  state- 
ments made  on  the  witness  stand,  by  showing  he  had  made  similar  state- 
ments shortly  after  giving  the  note  in  question.  To  determine,  therefore, 
whether  the  question  as  propounded,  and  the  evidence  as  given,  came 
within  this  principle,  the  statements  made  on  the  witness  stand  by  Guest 
must  be  examined. 

These  statements  will  be  found  to  amount  to  this  in  substance,  so  far  as 
this  point  is  concerned:  that  having  received  certain  instructions  from  the 
bank,  he  communicated  these  to  Burgwyn  Maitland,  and  also  told  him 
what  the  firm  of  Phillips  &  Maitland  must  do  if  they  expected  any  fur- 
ther bank  accommodations,  that  is,  they  would  have  to  give  security  for 
what  paper  of  theirs  the  bank  already  had,  as  well  as  for  what  it  might 
thereafter  take,  and  suggested  to  him  to  give  his  father's  note  as  security ; 
to  which  young  Maitland  replied  he  thought  he  could  get  his  father's 
note,  and  several  days  after  this  brought  the  note  now  in  suit  and  left  it 
with  Guest.  These  are  the  statements  of  Guest,  which  it  was  sought 
to  confirm  by  the  admission  of  the  declarations,  whose  admission  is  ex- 
cepted to. 

What  do  the  statements  as  made  by  Guest,  on  the  witness  stand,  in 
substance  amount  to  ?  They  amount  to  a  statement  of  a  certain  conver- 
sation held  by  him  with  young  Maitland  prior  to  the  delivery  of  the  note 
sued  on. 

Now  the  only  evidence  which  comes  within  the  principle  of  the  cases 
above  cited  would  be  evidence  of  witnesses  to  prove  that  Guest  had  given 
to  them  the  same  account  of  the  conversation  between  himself  and  young 
Maitland  as  he  had  given  on  the  witness  stand.  McAleer  v.  Horsey,  35 
Md.  464. 

Look  at  the  evidence  as  actually  admitted  against  the  protest  of  the  ap- 

Eellant.  Here  you  find  no  statement  of  the  conversation  between  Mait- 
tnd  and  Guest  given.  But  on  the  contrary,  a  statement  of  a  certain  fact 
or  general  result  of  the  doings  of  him,  the  said  Guest,  and  that  the  note 
of  defendant  was  to  be  held  as  collateral  security  for  certain  drafts.     Not 
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that  Guest  said  to  these  witnesses  that  young  Maitland  had  said  the 
things  which  he,  Guest,  testified  to  on  the  stand  Maitland  had  said, 
which  was  the  only  shape  in  which  the  evidence  was  admissible ;  but 
Guest's  declaration  of  what  he,  Guest,  had  done,  —  that  is,  that  he  had  got 
the  note,  and  what  was  to  be  done  with  it,  viz. :  that  it  was  to  be  held  by 
the  bank  as  collateral ;  which  latter,  it  is  not  alleged,  Guest  said  to  these 
witnesses  young  Maitland  had  agreed  to.  Such  testimony  does  not  come 
within  the  case  of  35  Md.  462,  and  was  clearly  hearsay,  and  also  calcu- 
lated to  produce  a  wrong  impression  on  the  jury,  as  they  might  infer  from 
this  statement,  thus  declared  to  be  admissible  evidence,  that  the  defend- 
ant himself  had  in  some  way  agreed  that  the  note  was  to  be  held  for  the 
purpose  stated  by  Guest. 

The  principle  of  the  case  of  35  Md.  464  is  not  to  be  extended ;  and 
the  admission  of  this  evidence  would  be  an  extension. 

In  discussing  the  legal  propositions  involved  in  the  several  prayers 
offered  by  the  defendant,  and  rejected  by  the  court,  or  the  objections  to 
the  plaintiff's  prayers,  the  general  propositions  contended  for  may  be  stated 
as  follows :  — 

1st  Proposition.  That  while  negotiable  paper,  transferred  for  valuable 
consideration,  in  usual  course  of  trade,  bond  fide,  and  without  notice,  or 
under  such  circumstances  as  do  not  put  the  party  taking  it  upon  inquiry 
as  to  the  right  of  the  person  transferring,  will  give  a  good  title  to  the 
transferee  even  against  the  real  owner,  and  freed  from  the  equities  be- 
tween the  original  parties  to  the  note.  Yet  such  a  result  is  an  exception 
to  the  general  rule  applicable  to  all  other  kinds  of  property,  and  is 
founded  only  in  commercial  policy,  and  exists  only  because  the  innocent 
holder,  in  such  cases,  has  parted  with  money  or  property,  or  incurred  loss 
on  the  faith  of  the  transfer  of  the  note.  Jones  v.  Hardesty,  10  G.  &  J. 
420 ;  Bay  v.  Coddington,  5  Johns.  Ch.  56,  and  20  Johns.  644 ;  Miller  v. 
Farmers'  $  M.  Bk.  30  Md.  329. 

2d  Proposition.  The  principle  upon  which  the  title  of  the  transferee 
prevails  against  that  of  the  true  owner,  where  the  transfer  was  unauthor- 
ized as  between  such  owner  and  the  transferrer,  does  not  apply  to  cases 
where  the  note  is  transferred  as  collateral  security  for  a  preexisting  debt ; 
nor  to  any  case,  unless  money,  property,  or  other  rights  are  parted  with 
in  exchange  for  such  note  at  the  time  of  the  transfer*  Gwynn  $  Co.  v. 
Lee  et  ah  9  Gill,  137  ;  Harrington  v.  Frank.  Bk.  24  Barb.  554 ;  Smith 
v.  Van  Loan,  16  Wend.  659 ;  Bank  of  Mobile  v.  Hall,  6  Ala.  639 ; 
Stalker  v.  McDonald,  6  Hill,  93  ;  Jenness  v.  Bean,  10  N.  H.  266  ; 
Williams  v.  Little,  11  N.  H.  71 ;  Coddington  v.  Bag,  20  Johns.  644  ; 
Goodman  v.  Simonds,  20  How.  343  ;  Becker  v.  The  Sandusky  City  Bank, 
1  Minn.  319 ;  2  Am.  Leading  Cases,  146  (5th  ed.) ;  Desseau  v.  Wad- 
dington,  6  Whart.  232 ;  1  Am.  Leading  Cases,  333,  422 ;  Wormley  v. 
Lowry,  1  Humph.  470  ;  Sumwalt  v.  Bidgely,  20  Md.  107. 

3d  Proposition.  Where  a  note  is  made  for  the  accommodation  of  the 
payee,  if  he,  without  right,  put  this  note  into  circulation,  it  is  then  in- 
cumbent, that  is  to  say,  the  burden  of  proof  is  on  the  holder,  to  show 
that  he  had  paid  value,  parted  with  property,  or  gave  credit  on  the  faith 
of  the  paper  at  the  time  of  the  transfer,  and  taking  it  in  payment  of  a 
preexisting  debt  would  not  be  such  a  consideration  as  would  make  a  su- 
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perior  equity  to  that  of  the  true  owner.  Smith  v.  Van  Loan,  16  Wend. 
659  ;  Atkinson  v.  Brooks,  26  Verm.  569. 

Where  authority  is  given  to  an  agent  to  accept  a  draft  for  a  particular 
purpose,  and  agent  accepts  for  a  different  purpose,  and  draft  so  accepted 
is  used  by  payee  to  discharge  an  antecedent  debt,  acceptor  will  not  be 
responsible.  Where  the  circumstances  are  such  as  to  put  a  party  taking 
the  note  on  inquiry  as  to  the  right  of  the  transferrer,  and  he  makes  no 
inquiry,  the  right  of  the  true  owner,  or  equities  as  between-  the  original 
parties,  will  prevail  against  holder.  Nixon  v.  Palmer,  4  Selden  N.  Y. 
400. 

In  applying  these  principles  to  the  defendant's  prayers,  the  first,  second, 
and  third  prayers  may  be  considered  together,  as  they  practically  involve 
the  same  general  principles  of  law.  By  these  prayers  we  concede  the 
right  of  the  plaintiff  to  recover  the  amount  of  the  drafts  discounted  for 
Phillips  &  Maitland,  on  and  after  10th  January,  1872 ;  but  we,  in  the 
prayers,  deny  the  right  of  recovery  as  to  these  drafts  discounted  previously 
to  the  10th  January,  and  which  were  then  running. 

The  ground  of  our  denial  of  this  recovery  rests  on  the  principles  above 
stated,  for  which  we  have  cited  the  decisions  above  given. 

1st.  That  such  prior  drafts  not  having  then  matured,  if  the  note  was 
deposited  as  collateral  security  for  them  in  violation  of  the  rights  of  de- 
fendant as  between  him  and  the  payees,  such  transfer  was  not  within  the 
true  meaning  of  the  phrase,  in  the  usual  course  of  business  and  for  valuable 
consideration.     (See  cases  cited  under  2d  proposition.) 

2d.  Knowledge  on  the  part  of  the  cashier  of  plaintiff  (the  only  person 
connected  with  the  plaintiff,  with  whom  the  transaction  took  place),  that 
note  had  been  obtained  by  payees  from  defendant  as  an  accommodation 
note,  to  be  deposited  as  collateral  security,  and  consequently  that  it  was 
taken  by  cashier  at  his  risk,  in  the  absence  of  inquiries  to  ascertain  the 
extent  of  the  authority  of  the  payees,  and  for  what  liabilities  they  were 
authorized  to  pledge  it.  Smith  v.  Van  Loan,  16  Wendell,  659 ;  Nixon 
v.  Palmer,  4  Selden,  400 ;  Farrington  v.  Frankfort  Bank,  24  Barbour, 
654. 

Maitland,  Jr.,  was,  under  all  the  circumstances  of  the  case,  the  agent 
as  well  of  the  cashier  as  of  the  defendant.  The  defendant's  fourth  prayer 
should  also  have  been  granted.  16  Wend.  659  ;  4  Selden,  400 ;  10  G. 
&  J.  420  ;  2  Parsons  on  Bills  and  Notes,  438  ;  Millis  v.  Barber,  1  M.  & 
Wek.  431 ;  Hutchinson  v.  Boggs  £  Kirk,  28  Penn.  294. 

The  plaintiff's  prayers  are  inconsistent  with  the  principles  stated,  when 
considering  the  defendant's  prayers. 

John  j£  Warner  $  Robert  JD.  Morrison,  for  the  appellee.  The  testi- 
mony objected  to  under  the  first  exception  was  properly  admitted  under 
the  authority  of  the  Maryland  cases  of  Cook  v.  Curtis,  6  H.  &  J.  93 ; 
Wash.  Fire  Ins*  Co.  v.  Davison  $  Symington,  30  Md.  91 ;  McAUer  v. 
Horsey,  85  Md.  489. 

A  party  taking  a  negotiable  instrument  in  good  faith,  as  security  for 
an  antecedent  debt,  and  without  any  further  consideration,  holds  the  same 
unaffected  by  the  equities  between  the  original  parties.  3  Kent  Com.  80, 
4c. ;  Swift  v.  Tyson,  16  Peters,  15,  and  cases  therein  cited ;  Story  on 
Prom.  Notes,  sec.  195,  note  1 ;  1  Parsons  on  Notes  and  Bills,  218  et  seq* ; 
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2  Am.  Leading  Cases,  229  et  seq.,  232,  to  243 ;  Williams  v.  Little,  11 
N.  H.  66  ;  Stoddard  v.  Kimball,  6  Cash.  469 ;  Chicopee  Bk.  v.  Chapin, 
8  Mete.  40 ;  Lord  v.  Ocean  Bank,  20  Perm.  St.  384  ;  Manning  v.  Mc- 
Clure,  36  111.  490;  Stevenson  v.  Heyland,  11  Minn.  198;  Lathrop 
v.  Morris  et  ah  5  Sandf .  7 ;  Bk.  of  New  York  v.  Vanderhorst,  1  Rob- 
ertson, 216  et  seq. ;  McCarty  v.  Roots,  21  How.  439. 

All  authorities  agree  that  where  a  note  is  transferred  as  security  for 
a  preexisting  debt,  and  upon  any  new  consideration,  such  as  a  further 
advancement,  &c,  the  holder  is  altogether  unaffected  by  any  equities. 
Story  on  Prom.  Notes,  sec  195  and  note ;  1  Parsons  on  Bills  and  Notes, 
218  et  seq. ;  Stalker  v.  McDonald,  6  Hill,  93. 

In  2  American  Leading  Cases,  242,  it  is  said :  "  The  rule,  that  the 
transfer  of  a  note  or  bill,  as  security  for  an  antecedent  debt,  will  not  raise 
the  title  of  the  indorsee  higher  than  that  of'  the  indorser,  meets  with  an 
exception  where  the  instrument  is  executed  for  the  accommodation  of  the 
payee,  with  a  view  of  enabling  him  to  obtain  credit  from  third  persons." 

A  further  exception  is  made  to  the  plaintiff's  prayers  because  it  is  al- 
leged that  they  submit  to  the  jury  the  question  as  to  whether  the  plain- 
tiff had  any  knowledge  or  notice  of  the  limitation  of  the  authority  of 
Maitland,  Jr.,  to  pledge  the  note,  which  question,  as  put,  is  claimed  to  be 
a  question  of  law. 

The  language  of  the  prayers  shows  that  actual  notice  or  knowledge  of 
the  limitation  of  authority  was  the  matter  submitted  to  the  jury,  and  the 
appellee  contends  that  actual  knowledge  or  notice  of  the  alleged  limita- 
tion of  authority  would  be  necessary  to  affect  the  plaintiff. 

In  Goodman  v.  Harvey \  4  AdoL  &  Ellis,  870,  Lord  Denman  said: 
"  When  a  bill  of  exchange  has  passed  to  the  plaintiff  without  any  proof  of 
bad  faith  in  him,  there  is  no  objection  to*his  title."  Cecil  Bank  v.  Heald, 
25  Md.  574  ;  Davis  v.  W.  S.  Bd'g.  Uniony  32  lb.  285  ;  Matthews  v.  Poy- 
thress,  4  Geo.  287 ;   Goodman  v.  Simonds,  20  How.  366. 

The  first  prayer  of  the  appellant  is  defective,  if  for  no  other  reason,  her 
cause  it  assumes  there  was  no  evidence  in  the  case  that  the  cashier  of  the 
plaintiff  knew  that  the  note  was  an  accommodation  note.  There  was  no 
such  evidence  in  the  case ;  and  if  there  were,  the  law  of  the  prayer  is 
erroneous.  Benwick  v.  Williams,  2  Md.  356 ;  Lord  v.  Ocean  Itank,  20 
Penn.  St.  384 ;  Davis  v.  W.  S.  Bd'g.  Union,  32  Md.  285 ;  Fulweiler  v. 
Hughes,  5  Harris,  440 ;  Moore  v.  Baird,  6  Casey,  139. 

The  appellant's  prayer  is  obnoxious  to  the  same  objection  as  to  the  as- 
sumption of  evidence  not  in  the  case,  and  because  it  treats  the  case  as 
though  it  stood  upon  the  antecedent  debt  as  the  sole  consideration.  The 
first  and  second  prayers  are  both  contrary  to  the  law  of  the  case  of  Davis 
v.  W.  Saratoga  Build.  Union,  32  Md.  285,  because  it  seeks  to  affect  the 
plaintiff  by  a  limitation  of  authority  of  which  it  had  no  notice. 

The  third  prayer  of  the  appellant  is  defective,  because  the  mere  fact 
that  the  cashier  suggested  that  Phillips  &  Maitland  should  obtain  the 
defendant's  note,  or  some  other  collateral,  is  not  sufficient  from  which  to 
infer  that  the  plaintiff  knew,  or  should  be  put  upon  inquiry  as  to  the 
authority  of  Burgwyn  Maitland,  or  as  to  the  equities  between  the  original 
parties. 

The  instrument  being  a  promissory  note  in  the  usual  form,  without 
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limitation  of  any  sort  upon  its  face,  the  plaintiff  had  a  right  to  take  it  as 
it  did,  and  the  antecedent  debt  was  a  good  consideration  even  if  there  had 
been  no  other,  but  certainly  as  a  part  of  the  whole  contract  it  is  good  and 
cannot  be  lopped  off. 

This  prayer  is  also  against  the  law  in  Davis  v.  W.  Saratoga  Build. 
Unions  already  quoted. 

'  That  the  fourth  prayer  was  properly  rejected,  see  Davidson  v.  Lanier^ 
4  Wall.  447.  Even  if  the  prayer  was  good  law,  it  was  properly  rejected, 
because  the  plaintiff,  in  all  its  prayers,  had  assumed  the  burden  of  proof, 
and  the  defendant  had  the  full  benefit  of  the  proposition,  as  to  the  bur- 
den of  proof,  by  the  concession  of  his  fifth  prayer,  which  said  to  the  jury, 
in  effect,  if  you  do  not  believe  Guest  you  cannot  allow  the  plaintiff  for  the 
antecedent  indebtedness ;  to  have  granted  the  fourth  prayer  would  have 
been  to  embarrass  the  jury. 

Alvey,  J.,  delivered  the  opinion  of  the  court. 

This  appeal  is  taken  from  a  judgment  of  the  superior  court  of  Baltimore 
city,  rendered  in  an  action  on  a  promissory  note,  of  which  the  defendant 
was  maker,  for  $10,000,  dated  January  11,  1872,  payable  four  months 
after  date,  to  the  order  of  Phillips  &  Maitland,  and  by  them  indorsed  to 
the  plaintiff.     The  note  was  protested  for  non-payment  at  maturity. 

The  declaration  was  in  the  usual  form,  and  the  pleas  were,  that  the 
defendant  never  was  indebted  as  alleged,  and  that  he  did  not  promise  as 
alleged. 

At  the  trial,  two  bills  of  exceptions  were  taken  by  the  defendant :  the 
first  to  the  ruling  of  the  court  in  admitting  certain  evidence  offered  by 
the  plaintiff ;  the  second  to  the  rulings  of  the  court  in  granting  the  three 
prayers  offered  by  the  plaintiff  as  instructions  to  the  jury,  and  the  refusal  to 
grant  the  first,  second,  third,  and  fourth  prayers  offered  by  the  defendant. 

Before  proceeding  to  consider  the  specific  questions  presented  by  the 
bills  of  exception,  in  order  the  better  to  understand  the  nature  of  the 
transaction  out  of  which  the  controversy  arose,  we  shall  state  briefly  the 
leading  facts  of  the  case  as  disclosed  by  the  record. 

The  son  of  the  defendant  and  a  party  by  the  name  of  Phillips  com- 
posed the  firm  of  Phillips  &  Maitland,  a  house  doing  business  in  the 
city  of  Baltimore  at  the  time  of  the  making  the  note  sued  on.  This  firm, 
for  some  time  prior  to  the  date  of  the  note,  had  kept  an  account  with  the 
plaintiff,  and  had  received  from  the  latter  discounts  of  drafts  or  bills  drawn 
upon  certain  houses  in  New  York  to  a  considerable  amount.  While  the  ac- 
count was  still  running,  in  consequence  of  some  distrust  as  to  the  solvency 
of  the  house  of  Phillips  &  Maitland,  the  bank,  by  its  directors,  after  exam- 
ining into  the  state  of  the  account,  instructed  its  cashier,  Mr.  Guest,  to 
call  upon  Mr.  Maitland,  of  the  firm  of  Phillips  &  Maitland,  for  collateral 
security.  This  instruction  was  given  the  cashier  some  time  between  the 
5th  and  10th  of  January,  1872 ;  and  on  the  last  mentioned  date,  Mr. 
Maitland  presenting  himself  at  the  bank,  had  his  attention  called  to  the 
instruction  of  the  board  of  directors  by  the  cashier,  with  a  request  that 
the  security  should  be  furnished ;  but  whether  the  security  required  by 
the  board  of  directors  and  demanded  by  the  cashier  was  for  all  existing 
indebtedness  of  the  firm  to  the  bank,  as  well  as  for  all  indebtedness  that 
might  thereafter  be  contracted  with  it,  is  the  controverted  question  in  the 
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case.  According  to  the  testimony  of  the  cashier,  Guest,  the  demand  was 
for  collateral  security  for  all  drafts  then  held,  as  well  as  for  all  that  might 
thereafter  be  discounted  for  the  firm  ;  and  the  giving  of  the  defendant's 
note  as  collateral  security  was  suggested  to  Mr.  Maitland,  Jr.,  by  the 
cashier  himself.  On  the  other  hand,  it  was  proved  on  the  part  of  the  de- 
fendant that  security  was  only  required,  and  therefore  only  given,  for 
drafts  thereafter  to  be  discounted,  including  two  drafts  discounted  on  the 
10th  of  January,  1872.  Phillips  &  Maitland  failed  on  the  15th  of  Janu- 
ary, 1872,  and,  according  to  the  testimony  of  the  plaintiff's  cashier,  of  the 
drafts  discounted  for  the  firm  from  the  10th  of  January  to  the  day  of 
their  failure  inclusive,  the  sum  of  $5,681  remains  unpaid,  and  of  drafts 
discounted  for  them  previous  to  the  10th  of  January,  1872,  there  remain 
unpaid  over  115,000. 

The  defendant  himself  testified  that  he  had  no  interest  in  the  business 
of  Phillips  &  Maitland,  and  no  connection  whatever  with  that  house,  but 
on  the  11th  of  January,  1872,  he  signed  the  note  in  suit,  and  gave  it  to 
his  son,  Burgwyn  Maitland,  for  the  purpose  of  being  left  with  the  plain- 
tiff as  collateral  security  for  the  payment  of  the  two  drafts  which  had 
been  discounted  by  the  plaintiff  for  Phillips  &  Maitland,  on  the  10th  of 
January,  1872,  and  of  any  drafts  which  that  house  might  thereafter  get 
discounted  by  the  plaintiff ;  that  he  did  not  take  the  note  to  the  bank 
himself,  nor  accompany  his  son  to  the  bank,  nor  had  he  any  interview  on 
the  subject  with  any  officer  of  the  bank ;  that  the  note  when  signed  by 
him  was  in  blank,  as  to  the  amount  and  time  of  payment,  his  son  having 
authority  to  fill  both  blanks  when  he  took  it  to  the  bank,  provided  the 
amount  did  not  exceed  $10,000.  The  defendant  further  testified  that  the 
note  was  given  to  Phillips  &  Maitland  for  the  purpose  stated,  in  response 
to  a  request  made  of  him  on  the  evening  of  the  10th  of  January,  1872,  by 
his  son,  Burgwyn  Maitland,  who  stated  to  him,  that  the  plaintiff's  cashier 
had,  on  that  day,  declined  to  discount  two  drafts  drawn  by  Phillips  & 
Maitland,  unless  he,  the  son,  would  bring  defendant's  note,  or  some  other 
security,  as  collateral,  for  their  payment  in  case  they  were  not  paid  by  the 
persons  on  whom  they  were  drawn.  The  note  was  therefore  made  for 
accommodation  of  the  house  of  Phillips  &  Maitland,  and,  according  to 
the  testimony  of  the  defendant,  was  only  to  be  used  as  collateral  security 
for  the  two  drafts  discounted  on  the  10th  of  January,  and  such  other 
drafts  as  should  thereafter  be  discounted  for  that  house. 

The  defendant  therefore  contends  that  he  is  only  liable  on  the  note 
for  any  balance  that  may  remain  due  on  the  two  drafts  discounted  on  the 
10th  of  January,  1872,  and  on  any  subsequent  drafts  that  may  have  been 
discounted  by  the  plaintiff  for  Phillips  &  Maitland  ;  while,  on  the  con- 
trary, the  plaintiff  contends  that  the  note  was  gwen  as  collateral  security 
for  all  drafts  discounted  for  Phillips  &  Maitland,  which  remained  unpaid 
at  the  time  of  their  failure,  as  well  those  discounted  before  as  after  the 
10th  of  January,  1872,  and  consequently  it  is  entitled  to  recover  to  the 
extent  of  the  face  of  the  note,  if  the  indebtedness  of  Phillips  &  Maitland 
is  as  much  as  or  more  than  that  sum. 

Such  being  the  nature  of  the  controversy  between  the  parties,  as  dis- 
closed by  the  evidence,  the  plaintiff,  on  the  trial,  for  the  purpose  of  cor- 
roborating the  testimony  of  its  witness,  Guest,  in  some  particulars  in 
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regard  to  which  the  latter  was  in  conflict  with  the  testimony  of  Burgwyn 
Maitland,  a  witness  for  the  defendant,  as  to  the  debts  for  which  the  col- 
lateral security  was  required  to  be  furnished,  offered  to  prove  by  its  presi- 
dent and  two  of  its  directors  the  statements  made  by  Guest  to  them  soon 
after  the  transaction ;  and,  under  the  ruling  of  the  court,  was  allowed  to 
prove  that  Guest,  a  few  days  after  the  11th  of  January,  1872,  and  before 
the  failure  of  Phillips  &  Maitland,  stated  to  the  board  of  directors  that  he 
had  obtained  from  Phillips  &  Maitland  the  defendant's  note  for  $10,000, 
which  was  to  be  held  by  the  bank  as  collateral  security  for  all  drafts 
which  it  was  carrying,  —  that  is,  which  it  had  discounted  at  the  date  of 
the  note,  as  well  as  for  all  drafts  which  it  might  discount  subsequent  to 
that  date,  for  that  house.  To  the  allowance  of  the  question  to  be  pro- 
pounded to  the  witnesses,  as  also  to  the  admissibility  of  the  evidence 
elicited  thereby,  the  defendant  objected,  and  the  objection  being  overruled, 
such  ruling  forms  the  subject  of  the  first  exception. 

This  exception  presents  a  question  that  has  been  upon  several  occasions 
before  this  court,  as  in  the  cases  of  Cook  v.  Curtis,  6  H.  &  J.  93  ;  Wash- 
ington Fire  Ins.  Co.  v.  Davison,  80  Md.  104 ;  and  Mc Alter  v.  Horsey, 
35  lb.  441.  The  rule  recognized  and  applied  in  those  cases  would  seem 
to  be  an  exception  to  the  general  principle  which  excludes  all  mere  hear- 
say evidence,  oecause  ex  parte  and  without  the  sanction  of  an  oath.  But 
the  evidence  admitted  under  it  is  not  admitted  to  prove  or  disprove  any 
fact  involved  in  the  issue  on  trial,  but  simply  to  corroborate  or  support 
the  credibility  of  the  witness  who  may  be  in  some  manner  impeached.  It 
is  a  rule,  however,  not  very  generally  recognized  in  the  courts  of  England, 
or  of  other  states  of  this  country,  and  it  should  not  be  extended,  but  ap- 
plied strictly.  The  legislature,  at  its  last  session,  abrogated  the  rule  en- 
tirely as  applied  to  the  case  of  a  party  to  the  cause  who  may  be  examined 
as  a  witness  (Act  1874,  ch.  386),  but  left  it  in  force  as  applicable  to 
other  witnesses. 

The  object  of  the  rule  is  to  allow  a  party,  whose  witness  is  impeached, 
to  show  that  the  witness  has  been  consistent  in  giving  the  same  narrative 
of  fact ;  that  his  former  statements,  when  without  interest  or  motive  to 
falsify  the  truth,  consist  with  his  sworn  testimony  as  given  on  the  trial ; 
and  thus,  to  some  extent,  remove  suspicion  that  his  testimony  has  been 
fabricated  to  meet  the  emergencies  of  the  case,  or  that  his  recollection  has 
varied,  and  is  therefore  not  to  be  relied  on.  But,  in  order  that  the  rule 
may  be  properly  applied,  and  the  evidence  admitted  under  it  furnish  the 
foundation  for  some  rational  presumption  in  corroboration  of  the  witness's 
credibility,  it  should  appear  that  there  is  real  or  substantial  similarity,  in 
facts  and  circumstances,  between  the  unsworn  and  the  sworn  statements. 
Evidence  of  mere  conclusions  or  deductions  from  certain  transactions,  for- 
merly declared  by  the  witness,  do  not  corroborate  or  support  the  credi- 
bility of  his  evidence,  consisting  of  what  professes  to  be  the  particular 
facts  occurring  in  the  transaction.  His  opinions  or  conclusions  may  have 
been  erroneously  founded,  or  drawn  from  very  different  facts  from  those 
testified  to  by  him.  The  former  unsworn  statements,  as  compared  with 
his  testimony  on  the  trial,  should  furnish  some  test  of  the  witness's  recol- 
lection, as  well  as  of  his  integrity.  In  this  case,  the  witness  Guest  had 
testified  to  the  particulars  of  a  conversation  and  as  to  an  understanding 
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with  Maitland,  Jr.,  in  regard  to  the  collateral  security  required  by  the 
bank,  and  as  for  what  that  security  was  really  given ;  and  in  the  evidence 
offered  in  corroboration,  instead  of  consisting  of  a  similar  narrative  of  the 
facts  to  that  testified  to,  the  mere  general  statements  or  conclusions  of  the 
witness  are  given,  that  the  note  of  the  defendant  was  to  be  held  as  collat- 
eral security  for  all  drafts  discounted  by  the  bank  and  remaining  unpaid, 
whether  prior  or  subsequent  to  the  date  of  the  note.  This  may  have 
been  the  witness's  conclusion  at  the  time,  founded  upon  a  state  of  facts 
quite  dissimilar  to  those  proved  by  him,  and  which,  if  those  facts  had 
been  stated,  might  have  rather  tended  to  impeach  than  corroborate  bis 
evidence.  We  think,  therefore,  that  there  was  error  in  the  ruling  on  the 
exception  to  the  admissibility  of  this  evidence. 

We  come  now  to  the  main  questions  involved  in  the  case,  and  they 
arise  upon  the  prayers  offered  by  the  parties,  plaintiff  and  defendant. 
And  in  considering  the  questions  thus  presented,  it  must  be  borne  in 
mind  throughout,  that-  the  note  sued  on  was  made  purely  as  an  accommo- 
dation note,  —  was  indorsed  to  the  plaintiff  simply  as  collateral  security, 
and  that  the  right  of  recovery  thereon  is  maintained  by  the  plaintiff  only 
in  respect  to  the  amounts  due  from  the  indorsers  on  the  debts  for  which 
the  note  was  intended  as  security.  With  respect  to  these  propositions 
there  is  no  controversy. 

The  controverted  questions  raised  by  the  prayers,  particularly  those  of 
the  defendant,  which  were  rejected,  are :  1st.  Whether  an  indorsee  of  a 
negotiable  promissory  note,  made  for  the  accommodation  of  the  indorser, 
taking  the  note  in  good  faith,  as  collateral  security  for  an  antecedent  debt, 
and  without  other  consideration,  is  entitled  to  the  position  of  holder  of 
such  paper  for  value,  and  therefore  not  affected  by  the  defence  of  the 
want  of  consideration  to  the  maker ;  2d.  To  what  extent,  if  at  all,  is  the 
indorsee  and  holder  of  the  note  affected  by  the  fact  that  the  note  was 
made  and  delivered  to  the  payees,  to  be  used  as  collateral  security  only 
for  certain  debts,  and  the  payees,  disregarding  the  purpose  for  which  the 
note  was  made  and  delivered  to  them,  pledged  it  as  security  for  other 
debts,  in  addition  to  those  contemplated  by  the  maker ;  and  3d.  Upon 
whom  is  the  onus  of  proof,  as  to  the  debts  protected  by  the  security,  and 
the  amount  for  which  the  plaintiff  is  entitled  to  recover,  under  the  cir- 
cumstances of  the  case. 

1.  As  a  general  proposition,  we  think  it  may  be  affirmed,  as  the  result 
of  all  the  well  considered  cases  upon  the  subject,  that  it  is  no  defence  that 
the  note  sued  on  was  known  to  the  plaintiff  to  be  an  accommodation  note 
between  the  maker  and  the  payees,  provided  thefplaintiff  took  the  note 
for  value,  bond  fide,  before  it  was  due.  The  reason  is,  as  stated  by  Mr. 
Justice  Story,  in  his  work  on  Promissory  Notes,  sec.  194,  that  the  very 
object  of  every  accommodation  note  is  to  enable  the  payee,  or  other  party 
accommodated,  by  sale  or  negotiation,  to  obtain  a  free  credit  and  circula- 
tion of  the  note  ;  and  this  object  would  be  wholly  frustrated,  unless  the 
purchaser,  or  other  holder  for  value,  could  hold  such  a  note  by  as  firm 
and  valid  a  title  as  if  it  were  founded  in  a  real  business  transaction.  In 
deed,  the  parties  to  every  accommodation  note  hold  themselves  out  to  the 
public,  by  their  signatures,  to  be  absolutely  bound  to  every  person  who 
may  take  the  same  for  value,  to  the  same  extent  as  if  that  value  were 
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personally  advanced  to  them,  or  on  their  own  account,  and  at  their  re- 
quest. And  according  to  the  doctrine  laid  down  by  Judge  Story,  every 
Eerson  is  within  the  rule,  and  entitled  to  the  protection  of  a  bond  fide 
older  for  value,  who  has  received  the  note  in  payment  of  a  precedent 
debt,  or  has  taken  it  as  collateral  security  for  a  precedent  debt,  or  for 
future  as  well  as  past,  advances.  This  latter  proposition,  to  the  full  ex- 
tent here  stated,  is  maintained  by  Judge  Story  in  his  work  on  Bills,  sec. 
192,  and  in  his  work  on  Promissory  Notes,  sec.  195,  and  is  supported  by 
the  citation  of  many  authorities,  both  English  and  American. 

The  principle  thus  stated  by  Judge  Story,  so  far  as  it  asserts  that  a 
party  who  receives  a  negotiable  note  simply  as  collateral  security  for  a 
precedent  debt  is  entitled  to  protection  as  holder  for  value,  has,  it  is  true, 
been  controverted  in  some  quarters ;  and  the  cases  in  which  the  principle 
has  been  repudiated,  or  its  correctness  denied,  have  been  pressed  upon  the 
court  in  the  argument  of  the  present  case.  But  the  reasoning  of  those 
cases  does  not  convince  us  of  the  correctness  of  the  conclusions  maintained 
by  them. 

The  leading  American  case  upon  this  subject  is  that  of  Swtft  v.  Tyson^ 
16  Pet.  1.  In  that  case  the  supreme  court  of  the  United  States,  by  Mr. 
Justice  Story,  stated  fully  the  grounds  upon  which  the  principle  rests, 
that  he  who  receives  a  negotiable  instrument,  as  a  promissory  note,  in 
payment  of,  or  as  collateral  security  for,  a  precedent  debt,  without  other 
consideration,  is  a  holder  for  value,  within  the  rule  of  protection  against 
antecedent  equities.  In  the  course  of  the  opinion,  the  court  said :  "  It 
becomes  necessary  for  us,  therefore,  upon  the  present  occasion,  to  express 
our  own  opinion  of  the  true  result  of  the  commercial  law  upon  the  ques- 
tion now  before  us.  And  we  have  no  hesitation  in  saying,  that  a  preex- 
isting debt  does  constitute  a  valuable  consideration,  in  the  sense  of  the 
general  rule  already  stated,  as  applicable  to  negotiable  instruments.  As- 
suming it  to  be  true  (which,  however,  may  well  admit  of  some  doubt 
from  the  generality  of  the  language)  that  the  holder  of  a  negotiable  in- 
strument is  unaffected  with  the  equities  between  the  antecedent  parties, 
of  which  he  has  no  notice,  only  where  he  receives  it  in  the  usual  course  of 
trade  and  business  for  a  valuable  consideration,  before  it  becomes  due ; 
we  are  prepared  to  say,  that  receiving  it  in  payment  of,  or  as  security  for, 
a  preexisting  debt,  is  according  to  the  known  usual  course  of  trade  and 
business.  And  why,  upon  principle,  should  not  a  preexisting  debt  be 
deemed  such  a  valuable  consideration  ?  It  is  for  the  benefit  and  conven- 
ience of  the  commercial  world  to  give  as  wide  an  extent  as  practicable  to 
the  credit  and  circulation  of  negotiable  paper,  that  it  may  pass  not  only 
as  security  for  new  purchases  and  advances,  made  upon  the  transfer 
thereof,  but  also  in  payment  of,  and  as  security  for,  preexisting  debts. 
The  creditor  is  thereby  enabled  to  realize  or  to  secure  his  debt,  and  thus 
may  safely  give  a  prolonged  credit,  or  forbear  from  taking  any  legal  steps 
to  enforce  his  rights.  The  debtor  also  has  the  advantage  of  making  his 
negotiable  securities  of  equivalent  value  to  cash.  .  But  establish  the  op- 
posite conclusion,  that  negotiable  paper  cannot  be  applied  in  payment  of, 
or  as  security  for,  preexisting  debts,  without  letting  in  all  the  equities  be- 
tween the  original  and  antecedent  parties,  and  the  value  and  circulation 
of  such  securities  must  be  essentially  diminished,  and  the  debtor  driven  to 
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the  embarrassment  of  making  a  sale  thereof,  often  at  a  ruinous  discount, 
to  some  third  person,  and  then  by  circuity  to  apply  the  proceeds  to  the 
payment  of  his  debts." 

The  principle  thus  asserted  in  Swift  v.  Tyson*  appears  to  have  been 
sanctioned  and  followed  by  the  courts  in  many  of  the  leading  commercial 
states  of  the  Union,  as  in  Massachusetts,  Connecticut,  New  Jersey,  Cali- 
fornia, Illinois,  Indiana,  Missouri,  Louisiana,  South  Carolina,  Rhode  Isl- 
and, and  Vermont,  as  will  be  seen  by  reference  to  the  judicial  reports  of 
those  states.  6  Cush.  469 ;  1  Allen,  502 ;  98  Mass.  303 ;  29  Conn. 
475 ;  37  lb.  205;  1  Zabr.  665  ;  14  Cal.  94  ;  36  111.  490 ;  1  Carter,  288  ; 
38  Mo.  49  ;  18  Louisiana  Ann.  222 ;  11  Rich.  657 ;  5  R.  I.  515 ;  7  lb. 
550 ;  26  Vt.  574.  While,  on  the  other  hand,  the  courts  of  New  York, 
and  those  of  some  of  the  other  states,  following  the  case  of  Bay  v.  Cod- 
dington,  5  John.  Ch.  R.  56 ;  S.  C.  20  John.  637,  have  held  that  it  is  not  suf- 
ficient to  protect  the  note  in  the  hands  of  the  holder  that  he  received  it 
merely  as  collateral  security  for  a  preexisting  debt,  or  even  as  nominal  or 
conditional  payment  of  such  debt,  unless  he  had  given  some  new  consid- 
eration for  it ;  that  a  note  so  taken  is  not  received  or  negotiated  in  the 
usual  course  of  trade.  But  Chancellor  Kent,  who  gave  the  opinion  in 
Bay  v.  Coddington,  and  which,  upon  the  same  reasons  assigned  by  the 
chancellor,  was  affirmed  in  the  court  of  errors,  while  stating  the  law  in 
the  text  of  his  Commentaries,  vol.  3,  p.  81,  in  accordance  with  that  opin- 
ion, has  appended  a  note,  in  which  he  said  he  was  inclined  to  concur  in 
the  decision  of  Swift  v.  Tyson  as  the  plainer  and  better  doctrine. 

Subsequently,  the  doctrine  has  been  mooted  in  the  supreme  court  of 
the  United  States,  upon  the  theory  that  the  case  of  Swift  v.  Tyson  did 
not  call  for  the  decision  of  the  broad  and  comprehensive  question,  whether 
the  holder  of  a  negotiable  note,  received  simply  as  collateral  security  for  a 
preexisting  debt,  should  be  regarded  as  a  holder  for  value,  and,  if  received 
bond  fide,  protected  against  antecedent  equities.  In  the  case  of  Goodman 
v.  Simonds,  20  How.  343,  the  question  was  much  discussed,  and  though  the 
facts  of  that  case  did  not  require  the  expression  of  a  direct  opinion  upon 
the  subject,  yet  it  is  not  difficult  to  perceive  the  inclination  of  the  court 
in  favor  of  the  principle  of  their  former  decision  ;  as  they  take  care  to  for- 
tify it  by  showing  that  it  is  in  accordance  with  the  decisions  in  England, 
and  in  many  of  the  states  of  this  country.  In  the  later  case  of  McCarty 
v.  Roots,  2l  How.  432,  439,  which  arose  on  the  indorsement  of  an  ac- 
commodation bill,  and  where  the  defendant  pleaded  that  the  bill  had  been 
delivered  to  the  plaintiff  by  the  indorser  as  collateral  security  for  a  pre- 
existing liability  of  the  indorser,  and  for  no  other  consideration,  upon  de- 
murrer to  the  plea,  and  the  demurrer  being  sustained  by  the  court  below, 
the  supreme  court  held  the  demurrer  properly  sustained,  and  expressly 
declare  that  the  delivery  of  the  bill  to  the  plaintiff  as  collateral  security 
for  a  pree'xisting  .debt,  under  the  decision  of  Swift  v.  Tyson,  was  legal, 
and  consequently  the  plaintiff  was  entitled  to  recover.  The  principle 
therefore  may  be  taken  to  be  established  in  the  supreme  court,  and  indeed, 
in  the  entire  federal  jurisdiction  of  the  country,  —  as  upon  commercial 
questions  the  state  adjudications  are  not  accepted  by  the  federal  courts  as 
binding  rules  of  decision. 

In  this  state  there  has  been  no  decision  of  the  appellate  court,  going 
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to  the  extent  of  maintaining  fully  the  doctrine  of  the  cases  in  the  supreme 
court,  to  which  we  have  referred.  In  the  case  of  the  Cecil  Bank  v.  Meald 
et  ah  25  Md.  563,  this  court  held  that  a,  bond  fide  holder  of  negotiable  paper 
for  value,  without  notice,  will  be  protected  against  the  antecedent  equities 
existing  between  the  original  parties,  and  that  such  holder  is  entitled  to 

Srotection  where  he  has  received  the  paper  in  payment  of  an  antecedent 
ebt,  regarding  such  debt  as  a  valuable  consideration ;  and  the  case  of 
Sw\ft  v.  Tyson  was  so  far  approved,  as  it  declared  that  the  receiving  of 
negotiable  paper  in  payment  of  a  preexisting  debt  is  according  to  the 
known  usual  course  of  trade  and  business.  The  court  however  declined 
expressing  any  opinion  upon  the  rights  of  a  holder  of  a  negotiable  instru- 
ment received  by  him  as  security  for  a  preexisting  debt. 

The  case  of  Miller  v.  The  Farmers'  ft  Mechanics'  Bank  of  Carroll  Co.  30 
Md.  892,  has  been  relied  on  by  the  counsel  of  defendant,  as  maintaining  a 
doctrine  somewhat  at  variance  with  that  maintained  in  Swift  v.  Tyson. 
But  we  are  not  of  that  opinion.  The  case  of  Miller  v.  The  Bank  was 
the  ordinary  case  of  a  bank  asserting  its  lien  upon  securities  in  its  hands 
for  the  payment  of  balances  due  from  its  customers.  According  to  the 
law  of  the  land,  the  bank,  a  kind  of  factor  in  pecuniary  transactions,  was 
entitled  to  a  lien  upon  all  the  securities  for  money  of  its  customers  in  its 
hands  for  its  advances  to  such  customers,  in  the  ordinary  course  of  busi- 
ness, without  reference  to  the  true  ownership  of  such  securities,  if  the 
bank  was  without  knowledge  upon  the  subject ;  Davis  v.  Bowsher,  5  T. 
R.  488  ;  Collins  v.  Martin,  1  B.  &  P.  648  ;  Barnett  v.  Brandao,  6  M.  & 
Gr.  630  ;  and  the  question  was,  whether  the  bank  had  received  the  note 
from  its  customer,  in  its  usual  course  of  dealing,  without  notice  of  the 
true  ownership,  and  whether  any  credit  had  been  given  on  the  faith  of  it. 
There  being  then  no  adjudication  in  the  state  to  restrict  the  application  of 
the  principle  as  maintained  in  the  decisions  of  the  supreme  court  to  which 
we  have  referred,  we  have  no  hesitation  in  giving  to  it  our  full  approval; 
believing  it  to  be  supported  by  reason,  and  the  usual  and  ordinary  course 
of  dealing  in  the  commercial  community,  as  well  as  by  a  decided  prepon- 
derance of  judicial  authority.  Indeed  so  well  established  is  the  principle, 
as  applicable  to  accommodation  paper,  that  we  find  Mr.  Parsons,  in  his 
work  on  Notes  and  Bills,  1  vol.  p.  226,  stating  that  it  is  universally  con- 
ceded that  the  holder  of  an  accommodation  note,  without  restriction  as 
to  the  mode  of  using  it,  may  transfer  it,  either  in  payment,  or  as  collat- 
eral security  for  an  antecedent  debt,  and  the  maker  will  have  no  defence. 
See  also  Lord  v.  Ocean  Bank,  20  Penn.  St.  384. 

Applying  the  principle  just  stated  to  the  case  before  us,  and  there  can 
be  no  doubt  of  the  sufficiency  of  the  consideration  for  the  transfer  of  the 
note  to  the  plaintiff,  whether  it  was  as  collateral  security  for  a  preexist- 
ing or  a  contemporaneous  debt,  or  to  secure  future  discounts  or  advances, 
or  ail  combined.  In  either  case,  the  consideration  would  be  valuable  in 
the  sense  of  the  rule  which  protects  the  holder  of  negotiable  paper,  and 
the  plaintiff  be  entitled  to  the  full  benefit  of  the  security,  unless  mala 
fides,  or  notice  of  such  facts  as  will  impeach  its  title  to  the  note  be  shown. 
And  this  brings  us  to  the  consideration  of  the  second  question  raised  by 
the  prayers  of  the  defendant. 

2.  Tne  defendant  himself  proved  that  the  note  was  furnished  the  payees 
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to  be  used  as  security  for  the  two  drafts  of  the  10th  of  January,  1872, 
and  any  subsequent  drafts  that  might  be  discounted  by  the  plaintiff  for 
the  payees  in  the  note,  and  for  that  purpose  only ;  and  consequently  the 
payees  exceeded  their  authority  in  the  use  of  the  note,  if  they  did  in  fact 
pass  it  to  the  plaintiff  as  collateral  security  for  prior  discounts  as  well  as 
those  on  the  10th  of  January,  and  any  that  might  subsequently  be  made. 
But  the  question  is,  who  is  to  bear  the  consequence  of  this  excess  of  au- 
thority? Plainly,  we  think,  not  the  plaintiff,  unless  it  be  shown  that 
the  note  was  taken  by  it  with  knowledge  of  the  fact  that  the  payees  had 
exceeded  their  authority  in  the  use  of  the  note.  If  the  fact  of  such 
knowledge  be  established,  then,  clearly,  the  plaintiff  would  be  affected 
by  it,  and  could  have  no  right  to  recover  except  for  amounts  due  on  the 
discounts  for  which  the  note  was  authorized  to  be  pledged.  With  such 
knowledge  of  the  excess  of  authority,  or  misappropriation  by  the  payees, 
the  plaintiff  in  taking  the  note  would  have  acted  in  bad  faith,  and  naving 
so  acted  would  be  liable  to  have  its  title  to  the  note  effectually  impeached. 
It  is  a  general  proposition,  laid  down  in  all  the  authorities  upon  the  sub- 
ject, that,  while  it  is  no  defence  to  an  action  by  an  indorsee  for  value 
against  the  maker  of  an  accommodation  note,  who  has  received  no  consid- 
eration, that  at  the  time  the  plaintiff  took  the  note  he  knew  it  was  such 
accommodation  paper,  yet,  if  he  received  it  of  a  person  who  held  it  for  a 
particular  purpose,  and  was  therefore  guilty  of  a  breach  of  duty  in  ap- 
propriating it  to  a  different  purpose  from  that  intended,  and  the  plaintiff 
at  the  time  was  aware  of  the  fact,  he  cannot  recover  as  against  such 
maker  of  the  note.  Byles  on  Bills,  128 ;  Stoddart  v.  Kimball,  6  Cush. 
469;  Small  v.  Smithy  1  Denio,  583.  But  if  the  defendant  seek  to  im- 
peach the  plaintiff's  title  by  alleging  notice  of  the  fraud  or  breach  of  duty 
by  the  payees,  it  is  for  him  to  prove  it ;  as  the  transfer  of  a  negotiable  in- 
strument before  its  maturity  raises  the  presumption  of  the  want  of  notice 
of  any  defence  to  it ;  and  this  presumption  prevails  until  overcome  by 
proof.     Carpenter  v.  Longan,  16  Wall.  271. 

In  this  case,  in  order  to  make  the  defence  effectual,  on  the  ground  of 
the  want  of  authority  in  the  payees  to  pledge  the  note  for  past  discounts, 
there  should  have  been  such  proof  as  would  have  justified  the  conclusion 
that  the  plaintiff,  through  its  agents  or  officers,  had  actual  knowledge  of 
the  limited  purpose  for  which  the  note  was  made,  and,  consequently,  of 
the  excess  of  authority  by  the  payees  in  applying  it  to  a  different  purpose. 
Nothing  less  than  proof  of  knowledge  of  such  facts  would  meet  the  re- 
quirement of  the  defence.  The  plaintiff  was  not  bound  to  make  inquiry, 
and  mere  negligence,  however  gross,  not  amounting  to  wilful  and  fraudu- 
lent blindness,  while  it  may  be  evidence  of  mala  fides,  is  not  the  same 
thing.  Goodman  v.  Harvey,  4  Ad.  &  Ell.  870  ;  Uther  v.  Rich,  10  Ad.  & 
Ell.  784 ;  Com.  ft  Farmer*'  National  Bank.  v.  First  National  Bank,  30 
Md.  11,  26.  The  question  whether  the  plaintiff  had  such  knowledge  or 
not,  was  one  of  fact  for  the  jury.  Goodman  v.  Simonds,  20  How.  366. 
But,  upon  a  careful  examination  of  the  record,  we  think  the  court  below 
entirely  correct  in  instructing  the  jury,  as  was  done  by  granting  the  plain- 
tiff's second  prayer,  that  there  was  no  evidence  before  them,  legally  suffi- 
cient, from  which  they  could  find  that  the  plaintiff  had  such  knowledge 
or  notice  of  the  excess  of  authority  by  the  payees  of  the  note.     And  al- 
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though  the  question  was,  by  the  plaintiff's  third  prayer,  submitted  to  the 
finding  of  the  jury,  yet  that  is  an  error  of  which  the  defendant  cannot 
complain. 

W  ith  the  views  entertained,  and  which  we  have  expressed  in  regard  to 
the  two  main  questions  involved,  we  are  of  opinion  that  there  was  no 
error  committed  by  the  court  below  in  granting  the  three  prayers  offered 
by  the  plaintiff.  Those  prayers  were  founded  upon  the  theory  that  the 
plaintiff  was  holder  of  the  note  for  sufficient  consideration,  and  as  such 
entitled  to  protection  against  the  defence  of  the  want  of  authority  in  the 
payees  to  pledge  the  note  as  collateral  security  for  a  preexisting  indebted- 
ness as  well  as  for  debts  contracted  on  the  faith  of  it ;  and  that,  in  order 
to  affect  the  plaintiff's  title  to  the  note,  it  was  necessary  to  bring  home  to 
it,  at  the  time  the  note  was  taken,  knowledge  that  the  note  was  being 
used  by  the  payees  for  a  purpose  different  from  that  for  which  it  was  ob- 
tained from  the  defendant.  This,  we  think,  upon  the  facts  enumerated  in 
the  prayers,  was  a  fair  and  proper  presentation  of  the  case  to  the  jury. 

It  has  been  objected  to  those  prayers  that  they  should  not  have  been 
granted,  because  some  of  the  propositions  of  fact  contained  in  them  were 
not  supported  by  the  evidence.  But  we  think  the  objection  should  not 
prevail.  The  defects  pointed  at  by  the  objection  amount  to  nothing  more 
than  discrepancies  between  the  evidence  of  the  witnesses  and  the  facts 
stated  in  the  prayers,  in  regard  to  immaterial  matters,  and  therefore  could 
form  no  sufficient  ground  for  reversal. 

As  to  the  three  first  prayers  of  the  defendant,  they  presented  proposi- 
tions nearly,  if  not  entirely,  the  converse  of  those  presented  by  the 
prayers  of  the  plaintiff,  which  were  granted.  And  as  we  have  said  that 
the  plaintiff's  prayers  were  in  principle  correct,  it  follows  that  the  three 
prayers  of  the  defendant  were  properly  refused  by  the  court  below. 

3.  The  only  remaining  question  to  be  considered  is  that  in  regard  to 
the  onus  of  proof,  as  to  what  debts  and  the  amount  thereof  for  which  the 
plaintiff  is  entitled  to  recover.  This  question  is  presented  by  the  fourth 
prayer  of  the  defendant. 

It  must  be  recollected  that  this  action  is  brought,  not  for  the  recovery 
of  the  face  of  the  note  unconditionally  and  in  all  events,  without  reference 
to  the  debts  intended  to  be  secured  by  it,  but  for  the  recovery  only  of  the 
amount  due  on  the  debts  for  which  the  note  was  taken  as  collateral  secu- 
rity. This  is  all  that  the  plaintiff,  in  its  prayers  for  instruction  to  the  jury, 
claimed  to  recover.  And,  indeed,  that  is  all  that  it  is  entitled  to  recover, 
it  being  conceded  that  the  note  was  taken  as  collateral  security  merely. 
In  such  case,  while  the  plaintiff  is  entitled  to  be  treated  as  a  holder  for 
value,  it  is  only  so  to  the  extent  necessary  to  protect  the  debts  intended 
to  be  secured.  Stoddard  v.  Kimball,  4  Cush.  604  ;  6  lb.  469  ;  Roche  v. 
Ladd,  1  Allen,  436  ;  WtUiajns  v.  Chaney,  3  Gray,  215  ;  Mayo  v.  Moore, 
28  111.  428  ;  Oillen  v.  Hubber,  4  Green,  155  ;  Q-rant  v.  Kidwell,  30  Mo. 
455  ;  Tarbell  v.  Sturtevant,  26  Vt.  513  ;   Williams  v.  Smith,  2  Hill,  301. 

Such  being  the  case,  it  was  clearly  incumbent  upon  the  plaintiff  to 
show  what  debts  were  embraced  by  the  security,  and  the  amount  due 
thereon.  This  was  the  measure  of  the  plaintiff's  right  of  recovery,  and, 
as  in  all  other  cases,  it  was  the  right  of  the  defendant  to  insist  that  the 
plaintiff  should  establish  the  existence  and  extent  of  its  claim.     There 


Jane,  1875.]  THE  AMERICAN  LAW  TIMES  REPORTS.  270 

Vol.  II.]  Parkinson  v.  Laballb.  [No.  6. 

was  no  presumption  the  one  way  or  the  other  as  to  the  state  of  the  ac- 
count between  the  plaintiff  and  the  payees  in  the  note.  What  amount  of 
drafts  was  discounted  before,  or  what  amount  after,  the  receipt  of  the  note 
by  the  plaintiff,  was  fixed  by  no  presumption.  And  as  the  plaintiff  did  not 
sue  for  or  claim  the  face  of  the  note  unconditionally,  but  as  collateral  secu- 
rity merely,  the  jury  could  have  had  no  criterion  by  which  to  ascertain  the 
amount  of  their  verdict,  independent  of  proof  as  to  what  was  due  on  the 
debts  intended  to  be  secured  by  the  note.  The  onus  of  this  proof  was 
clearly  on  the  plaintiff.  In  re  Boys,,  L.  R.  10  Eq.  467.  The  presump- 
tion in  support  of  the  plaintiff's  title  to  the  note  is  a  matter  quite  distinct 
from  the  question  of  the  extent  of  its  right  of  recovery  thereon,  in  a  case 
like  the  present.  The  fourth  prayer  of  the  defendant,  as  we  read  it,  was 
a  concession  of  the  plaintiff's  right  to  recover  on  the  note,  as  well  in  re- 
spect to  preexisting  as  to  contemporaneous  or  subsequent  debts,  for  which 
the  note  may  have  been  taken  as  collateral  security ;  but  it  called  upon 
the  court  to  instruct  the  jury,  that  if  they  found  that  the  note  had  been 
furnished  the  payees  to  be  pledged  to  the  plaintiff  as  security  for  certain 
debts,  but  not  preexisting  debts,  and  the  plaintiff  sought  to  recover  in  re- 
spect to  any  preexisting  debt,  the  onus  of  proof  was  upon  it  to  show  that 
such  debt  was  contemplated  and  intended  to  be  secured  by  the  indorse- 
ment of  the  note.  This  the  plaintiff  was  bound  to  do,  to  entitle  it  to  re- 
cover any  amount  claimed  to  be  due  on  a  preexisting  debt.  The  plain- 
tiff was  bound  to  show  what  debts  were  intended  to  be  secured  by  the 
note,  and  the  amounts  remaining  due  in  respect  thereof.  We  think, 
therefore,  that  the  fourth  prayer  of  the  defendant  should  have  been 
granted,  as  by  its  refusal  some  disadvantage  may  have  been  suffered. 

Being  of  opinion  that  there  was  error  in  the  ruling  6f  the  court  below 
in  the  first  exception,  and  in  its  rejection  of  the  defendant's  fourth  prayer, 
we  must  reverse  the  judgment,  and  award  a  new  trial. 

Judgment  reversed  and  new  trial  awarded. 


CIBCUIT  COURT  OP  THE  UNITED  STATES.  —  DISTRICT  OP 

CALIFORNIA. 

[April,  1875.] 

copyright.  —  construction  of  sections  4952  and  4956,  revised 
statutes.  —  requisites  of  bill  to  restrain  infringement. 

PARKINSON  v.  LASALLE.* 

The  rule  laid  down  in  Wheaton  v.  Peters,  that  the  performance  of  every  act  required  by 
the  statute  is  essential  to  the  acquirement  of  a  copyright,  is  not  changed  by  the  pro- 

1  The   following   opinion   of  the   accom-  upon  a  motion  for  a  preliminary  injunction  in 

plished  jud^e  of  the  district  court  for  the  the  case  of  Smith  v.  Reynolds,  and  is  as  fol- 

Southem  District  of  New  York,  upon  the  cog-  lows :  — 

nate  statute  affecting  trade-marks,  elucidates         Blatchford,  J.    This  hill  is  founded  on  a 

points  concerning  which  not  a  little  miacon-  statutory  right  to  a  trade-mark  claimed  under 

ception  exists.     The  opinion  was  delivered  the  provisions  of  sections  77  to  84  of  the  Act 
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visions  of  the  Revised  Statutes.  Under  sections  495?  and  4956  an  author  cannot  ob- 
tain an  exclusive  right  to  his  work  unless,  before  publication,  he  delivers  to  the  Libra- 
rian of  Congress,  or  deposits  in  the  mail  addressed  to  him,  a  printed  copy  of  the  title 

of  the  work  ;  and,  also,  within  ten  days  from  the  publication,  delivers  to  the  Libra- 
rian of  Congress,  or  deposits  in  the  mail  addressed  to  him,  two  copies  thereof. 
A  bill  which  does  not  allege  the  performance  of  the  acts  required  by  the  statute  is  in- 
sufficient. 

Sawyer,  C.  J.  This  is  a  bill  in  equity  to  restrain  the  infringement  of 
a  copyright  to  a  map  of  the  Comstock  lode.     The  defendant  demurs  spe- 

of  July  8,  1870  (16  U.  S.  Stat,  at  Large,  210  the  point ;  and  that,  in  analogy  to  letters 
to  212).  Section  77  provides  that  any  firm  patent  for  an  invention,  the  certificate  is  cvi- 
domiciled  in  the  United  States,  "  and  who  are  dence  of  a  compliance  with  the  requisite  pre- 
entitled  to  the  exclusive  use  of  any  lawful  liminary  steps.  But  I  do  not  think  this  position 
trade-mark,  or  who  intend  to  adopt  and  use  is  a  sound  one.  A  patent  being  authorized 
any  trade-mark  for  exclusive  use  within  the  to  be  granted  on  evidence  on  which  the  com  mis- 
United  States,  may  obtain  protection  for  such  sioner  of  patents  is  to  decide,  the  fact  that  he 
lawful  trade-mark  by  complying  with  the  fol-  grants  the  patent  is  held  to  be  prima  facie  evi- 
lowing  requirements.  One  of  those  require-  dence  that  the  proper  proofs  were  laid  before 
ments  is  "  the  filing "  in  the  patent  office  "  of  him  and  were  satisfactory,  he  being  made  by 
a  declaration  under  the  oath  of  ...  .  some  the  statute  the  proper  judge  of  the  sufficiency 
member  of  the  firm,  to  the  effect  that  the  party  and  competency  of  the  proofs.  Phil,  fr  Tren- 
claiming  protection  for  the  trade-mark  has  a  ton  R.  R.  Co.  v.  Stimpson,  14  Peters,  448,  458; 
right  to  the  use  of  the  same,  and  that  no  other  Seymour  v.  Osborne,  11  Wallace,  516,  540. 
person,  firm,  or  corporation,  has  the  right  to  But  in  respect  to  a  trade-mark,  the  statute 
such  use,  either  in  the  identical  form  or  hav-  does  not  authorize  the  commissioner  of  patents 
ing  such  near  resemblance  thereto  as  might  to  issue  any  letters  patent  therefor,  or  to  issue 
be  calculated  to  deceive,  and  that  the  descrip-  any  certificate  containing  a  grant  thereof, 
tion  and  fac-similes  presented  for  record  are  The  only  certificate  he  is  authorized  to  issue 
true  copies  of  the  trade-mark  sought  to  be  in  reference  to  the  original  registration  of  a 
protected."  On  complying  with  these  re-  trade-mark  is  that  provided  for  by  section  80, 
quirements,  the  trade-mark  is  to  remain  in  which  enacts  as  follows :  "  The  time  of  the 
force  for  thirty  years  from  the  date  of  the  receipt  of  any  trade-mark  at  the  patent  office 
registration.  for  registration  shall  be  noted  and  recorded, 

The  bill  avers  the  filing  of  such  dcclara-  and  copies  of  the  trade-mark  and  of  the  date 
tion.  The  defendants,  in  their  answer,  put  in  of  the  receipt  thereof,  and  of  the  statement 
issue  this  allegation  among  others,  and  re-  filed  therewith,  under  the  seal  of  the  patent 
quire  proof  of  the  same.  No  proof  is  given  office,  certified  by  the  commissioner,  shall  be 
that  such  declaration  was  filed.  A  certificate  evidence  in  any  suit  in  which  such  trade-mark 
is  produced,  signed  by  the  commissioner  of  shall  be  brought  in  controversy."  A  certified 
patents  and  under  the  seal  of  the  patent  office,  copy  of  the  trade-mark,  of  the  date  of  its  re- 
setting forth  that  "  J.  Lee  Smith  &  Co.,"  of  ceipt,  and  of  the  statement  filed  therewith, — 
New  York  (which  is  a  firm  composed  of  the  that  is,  a  copy  of  everything  filed  and  re- 
plaintiffs),  did,  on  the  30th  of  December,  corded,  and  of  the  memorandum  of  the  date 
1870,  deposit  in  the  patent  office  for  regis tra-  of  the  receipt  thereof,  —  is  made  evidence, 
tion  "  a  certain  trade-mark  for  paints,  of  which  But  such  copy  is  evidence  only  that  what  is 
a  copy  is  hereto  annexed  ;  that  they  filed  shown  by  it  to  have  been  filed  was  filed.  It 
therewith  the  annexed  statement,  and  having  is  not  evidence  that  anything  required  by  the 
paid  into  the  treasury  of  the  United  States  statute  to  be  filed,  and  not  shown  by  the  cer- 
the  sum  of  twenty-five  dollars,  and  otherwise  tificate  or  by  the  statement  annexed  to  it  to 
complied  with  the  act  of  Congress  in  such  have  been  filed,  was  filed.  The  certificate  of 
case  made  and  provided,  the  said  trade-mark  the  commissioner,  that  the  parties  "otherwise 
has  been  duly  registered  and  recorded  in  the  complied  "  with  the  act,  cannot  be  substituted 
said  patent  office,  and  will  remain  in  force  for  for  the  judgment  which  a  court  must  pass  as 
thirty  years  from  the  21st  day  of  February,  to  whether  there  was  a  declaration  filed,  and 
1871."  one  under  oath,  and  one  complying,  as  to  its 

The  statement  annexed  to  the  certificate  contents,  with  the  statute.  The  court  is  to 
does  not  contain  any  such  declaration  as  that  judge  from  the  "statement"  whether  the  re- 
referred  to.  The  declaration  is  required  to  quirements  of  recording  "the  class  of  mer- 
be  "  filed."  The  only  thing  certified  to  have  chandise  and  the  particular  description  of 
been  "  filed  "  is  the  "  annexed  statement."  goods  comprised  in  such  class,  by  which  the 

It  is  urged  that  the  certificate  that  the  par-  trade-mark  has  been  or  is  intended  to  be  ap- 

ties  have  "otherwise  complied  with  the  act  of  propriated,"    has    been    complied   with,    and 

Congress  in  such  case  made  and  provided,"  whether  the  requirement  of  recording  a  de- 

and  that  the  trade-mark  "  will  remain  in  force  scription  of  the  mode  in  which  the  trade-mark 

for  thirty  years "  from  the  day  named,  covers  "  has  been  or  is  intended  to  be  applied  and 
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ciaHy  on  the  ground  that  the  bill  does  not  allege  the  delivery  at  the  office 
of  the  Librarian  of  Congress,  or  a  deposit  in  the  mail  addressed  to  said 
Librarian,  of  a  copy  of  the  title  of  the  map  before  its  publication,  or  a 
delivery  to  said  Librarian,  or  a  deposit  in  the  mail  addressed  to  him,  of 
two  copies  of  said  map  within  ten  days  from  its  publication.  The  copy- 
right is  claimed  to  have  been  obtained  on  October  2,  1874.  Section  4952 
of  the  Revised  Statutes  then  in  force  provides  that  u  any  citizen  of  the 
United  States  .  .  .  .  who  shall  be  the  author  ....  of  any 
•  .  .  .  map  ....  shall,  upon  complying  with  the  provisions 
of  this  chapter,  have  the  sole  liberty  of  printing,  reprinting,  publishing, 
completing,  copying,  executing,  finishing,  and  vending  the  same."  Sec- 
tion 4956  provides  that  "  No  person  shall  be  entitled  to  a  copyright  un- 
less he  shall  before  publication  deliver  at  the  office  of  the  Librarian  of 
Congress,  or  deposit  in  the  mail  addressed  to  the  Librarian  of  Congress,  at 
Washington,  District  of  Columbia,  a  printed  copy  of  the  title  of  the  book 
or  other  article  ....  for  which  he  desires  a  copyright,  nor  unless 
he  shall  also,  within  ten  days  from  the  publication  thereof,  deliver  at  the 
office  of  the  Librarian  of  Congress,  or  deposit  in  the  mail  addressed  to  the 
Librarian  of  Congress,  at  Washington,  District  of  Columbia,  two  copies  of 
such  copyright,  book,  or  other  article."  .  .  .  •  Section  4959  provides 
that  "  The  proprietors  of  every  copyright  book  or  other  article  shall 
deliver  at  the  office  of  the  Librarian  of  Congress,  or  deposit  in  the  mail 
addressed  to  the  Librarian  of  Congress,  at  Washington,  District  of  Colum- 
bia, within  ten  days  after  its  publication,  two  complete  copies  thereof,  of 
the  best  edition  issued."  ....  Section  4960,  that  "  For  every  fail- 
ure on  the  part  of  the  proprietor  of  any  copyright  to  deliver  or  deposit  in 
the  mail  either  of  the  published  copies,  or  description  or  photograph,  re- 
quired by  section  four  thousand  nine  hundred  and  fifty -six  and  four  thou- 
sand nine  hundred  and  fifty-nine,  the  proprietor  of  the  copyright  shall  be 
liable  to  a  penalty  of  twenty-five  dollars,  to  be  recovered  by  the  Librarian 
of  Congress,  in  the  name  of  the  United  States,  in  an  action  in  the  nature 
of  an  action  of  debt,  in  any  district  court  of  the  United  States  within  the 
jurisdiction  of  which  the  delinquent  may  reside  or  be  found."  And  sec- 
tion 4962,  that  "  No  person  shall  maintain  an  action  for  the  infringement 
of  his  copyright,  unless  he  shall  give  notice  thereof  By  inserting  in  the 
several  copies  of  every  edition  published,  on  the  title  page  or  the  page 
immediately  following,  if  it  be  a  book,    .    .     •     .     or  if  a  map,    .... 

used  "  was  complied  with.  So  it  is  equally  is  to  be  regarded  as  intended  for  the  date  of 
for  the  court  to  judge  whether  the  requirement  registration,  and  the  date  previously  named  in 
as  to  the  filing  of  the  proper  declaration  was  the  certificate  is  the  date  of  the  receipt  for 
complied  with.  The  general  certificate  of  the  registration.  In  this  view  the  certificate  in- 
commissioner  cannot  be  taken  as  evidence  on  tends  to  show  when  the  trade-mark  will  ex- 
the  subject.  pire,  and  the  certificate  that  it  has  been  reg- 
The  certificate  that  the  trade-mark  has  been  istered  and  recorded,  and  will  remain  in  force 
duly  registered  and  recorded  in  the  patent  for  thirty  years  from  the  day  named,  is  only 
office,  and  will  remain  in  force  for  thirty  years  equivalent  to  saying  that  such  day  is  to  be 
from  the  day  specified,  adds  no  force  to  the  taken  as  the  date  of  the  registration.  The 
effect  of  the  certificate.  The  statute  says  that  date  given  in  the  certificate  as  the  date  of  de- 
the  thirty  years  shall  run  from  the  date  of  the  posit  for  registration  is  not  regarded  by  the 
registration ;  that  the  time  of  the  receipt  for  certificate  as  the  date  of  registration  and  re- 
registration  shall  be  recorded,  and  that  the  cording. 

certificate  shall  cover  a  copy  of  the  date  of  the        On  these  grounds  alone  the  motion  for  an 

receipt.    The  date  given  in  the  certificate  as  injunction  now  made  must  be  denied,  without 

the  date  from  which  the  thirty  years  is  to  run  considering  any  of  the  other  points  raised. 
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by  inscribing  upon  some  portion  of  the  face  or  front  thereof,  or  on  the 
face  of  the  substance  on  which  the  same  shall  be  mounted,  the  following 
words :  "  Entered  according  to  act  of  Congress,  in  the  year  .  .  .  . 
by  A  B,  in  the  office  of  the  Librarian  of  Congress,  at  Washington." 

It  is  settled  by  the  supreme  court  in  Wheaton  v.  Peters,  8  Pet.  591, 
that  every  act  required  by  the  Act  of  Congress  of  May  3,  1790  (1  Stat. 
124),  and  of  April  29,  1802  (2  Stat.  171),  relative  to  copyrights  is  essen- 
tial to  the  title  derived  under  those  acts.  Unless  he  performs  every  act 
required  by  these  statutes,  the  author  acquires  no  exclusive  right.  See 
also  Jollie  v.  Jaques,  1  Blatch.  618,  and  also  Baker  v.  Taylor,  2  lb.  82. 
The  authority  of  these  decisions  is  not  questioned  by  complainant,  but  it 
is  insisted  that  the  present  statute  is  different  and  requires  a  different  con- 
struction. On  the  contrary,  it  appears  to  me  to  be  more  difficult  under 
the  present  statute  to  escape  the  construction  adopted  by  the  supreme 
court  in  Wheaton  v.  Peters,  than  under  the  former  acts. 

Under  section  3  of  the  Act  of  1790,  there  was  some  ground  for  claiming 
that  it  was  only  necessary  to  deposit  a  printed  copy  of  the  title  to  a  book 
or  map,  in  order  to  secure  a  copyright ;  and  that  the  provisions  in  the 
latter  part  of  this  section,  and  in  section  4,  for  publication  of  a  copy  of  the 
record,  and  the  delivery  of  the  copy  of  the  work,  were  merely  directory, 
or  at  most  conditions  subsequent.  But  there  is  no  ground  for  such  claim 
under  the  present  act.  Under  section  4952  of  the  Revised  Statutes,  an 
author  of  a  book  or  map  is  to  have  the  sole  liberty  of  printing  .... 
and  vending  the  same,"  only  "  upon  complying  with  the  provisions  of  this 
chapter,"  that  is  to  say,  all  the  provisions,  for  no  exception  is  made.  No 
one  provision  is  referred  to  rather  than  another.  As  the  statute  has  not 
limited  the  acts  to  be  performed  to  any  one  provision  less  than  the  whole, 
the  courts  have  no  authority  to  say  that  any  one  rather  than  another,  less 
than  the  whole  is  sufficient.  Section  4956  in  express  terms  declares  that 
44  no  person  shall  be  entitled  to  a  copyright  unless  he  shall  before  publica- 
tion deliver  at  the  office  of  the  Librarian  of  Congress,  or  deposit  in  the 
mail  addressed  to  the  Librarian  of  Congress,  at  Washington,  District  of 
Columbia,  a  printed  copy  of  the  title  of  the  book  or  other  article  Ac. ;  nor 
unless  he  shall  also,  within  ten  days  from  the  publication  thereof,  deliver 
at  the  office  of  the  Librarian  of  Congress,  or  deposit  in  the  mail  addressed 
to  the  Librarian  of  Congress,  at  Washington,  District  of  Columbia,  two 
copies  of  such  book,  or  other  article,"  Ac.  There  is  no  possible  room  for 
construction  here.  The  statute  says  no  right  shall  attach  until  these  acts 
have  been  performed  ;  and  the  court  cannot  say,  in  the  face  of  this  express 
negative  provision,  that  a  right  shall  attach  unless  they  are  performed. 
Until  the  performance  as  prescribed,  there  is  no  right  acquired  under  the 
statute  that  can  be  violated. 

It  is  claimed  by  the  complainant,  that  section  4962  prescribes  the 
essentials  necessary  to  authorize  the  maintenance  of  the  action ;  and  that 
the  court  cannot  add  others.  It  is  upon  this  section  that  it  is  sought  to 
distinguish  this  case  from  those  arising  under  former  acts,  which  did  not 
contain  the  provision.  The  provision  relied  on  is,  that  "  no  person  shall 
maintain  an  action  for  the  infringement  of  his  copyright  unless  he  shall 
give  notice  thereof  by  inserting  in  his  several  copies  of  every  edition  pub- 
lished    ....     if  it  be     ....     a  map     .     ...   by  inscribing 
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upon  some  portion  of  the  face  or  front  thereof,  or  on  the  face  of  the  sub- 
stance on  which  the  same  shall  be  mounted,  the  following  words  :  '  En- 
tered according  to  act  of  Congress,  in  the  year  .  .  .  •  by  A  B,  in 
the  office  of  the  Librarian  of  Congress,  at  Washington.' "  But  the  diffi- 
culty in  adopting  the  complainant's  view  is,  that  a  cause  of  action  must 
exist  before  an  action  can  be  maintained ;  and  there  can  be  no  cause  of 
action  till  a  right  exists,  and  that  right  has  been  violated. 

Under  sections  4952  and  4986  the  plaintiff  can  have  no  copyright  till 
he  has  performed  the  prescribed  conditions ;  and  until  he  has  acquired  his 
copyright,  there  can  be  no  violation  of  that  right  at  all  which  can  afford 
a  ground  of  action.  Instead  of  section  4962  being  a  limitation  of  the  acts 
to  be  performed,  or  alleged  in  order  to  entitle  a  party  to  maintain  an 
action,  it  imposes  an  additional  duty  upon  him  as  a  prerequisite  to  its 
maintenance.  He  must  first  acquire  a  Copyright  under  th?other  provi- 
sions of  the  act,  and  then,  in  order  to  enforce  his  right  against  infringers, 
he  must  also  give  notice  of  his  right  by  the  means  prescribed  by  section 
4962,  so  that  other  parties  may  not  copy  his  work  in  ignorance  of  his 
rights.  This  seems  to  be  the  object  of  the  provision.  An  analogous  pro- 
vision, and  for  a  similar  purpose,  copied  from  previous  acts,  is  found  in 
section  4900,  relating  to  patent  rights. 

The  complainant's  claim  can  derive  no  argumentative  support  against 
the  express  negative  provisions  of  the  statute  already  cited  and  discussed, 
from  section  4960,  providing  for  a  penalty  to  be  recovered  from  the  author 
on  failure  to  perform  all  the  conditions  prescribed.  This  seems  to  be 
intended  to  furnish  additional  guarantees  against  attempts  of  parties  to 
avail  themselves  of  the  benefits  of  a  copyright  without  first  performing 
all  the  conditions  prescribed  in  order  to  confer  the  right. 

The  demurrer  must  be  sustained,  and  it  is  so  ordered,  with  leave  to 
amend  on  the  usual  terms. 


SUPREME  COURT  OP  THE  UNITED  STATES. 

[October,  1874.] 

national  bank.  —  insolvency.  —  attachment.  —  receiver.  —  ef- 
fect of  decree  dissolving  corporation  upon  pending  suit. 

FIRST  NATIONAL  BANK  OF  SELMA  v.  COLBY. 

The  property  of  a  national  bank  organized  under  the  Act  of  Congress  of  June  3,  1864, 
attached  at  the  suit  of  an  individual  creditor,  after  the  bank  has  become  insolvent, 
cannot  be  subjected  to  sale  for  the  payment  of  his  demand,  against  the  claim  for  the 
property  by  a  receiver  of  the  bank  subsequently  appointed. 

A  suit  against  a  national  bank  to  enforce  the  collection  of  a  demand  is  abated  by  a  de- 
cree of  a  district  court  of  the  United  States  dissolving  the  corporation  and  forfeiting 
its  rights  and  franchises,  rendered  upon  an  information  against  the  bank  filed  by  the 
comptroller  of  the  currency. 
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Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

Two  questions  are  presented  in  this  case  for  our  determination :  1st, 
whether  the  property  of  a  national  bank  organized  under  the  Act  of  Con- 
gress of  June  3,  1864  (13  Stat,  at  Large  99},  .attached  at  the  suit  of 
an  individual  creditor,  after  the  bank  has  become  insolvent,  can  be 
subjected  to  sale  for  the  payment  of  his  demand,  against  the  claim  for 
the  property  by  a  receiver  of  the  bank  subsequently  appointed ;  and  2d, 
whether  a  suit  against  a  national  bank  to  enforce  the  collection  of  a  de- 
mand is  abated  by  a  decree  dissolving  the  corporation  and  forfeiting  its 
rights  and  franchises. 

To  the  first  question  the  act  of  Congress  furnishes  an  answer  in  the 
negative ;  to  the  second,  the  general  law  respecting  corporations  gives 
one  in  the  affirmative. 

The  act  of  Congress  prescribes  the  conditions  upon  which  national 
banks  shall  be  created,  the  powers  they  shall  possess,  and  the  conse- 
quences of  their  failure  to  meet  their  obligations.  All  persons  dealing 
with  these  institutions  can  only  acquire  and  enforce  righto  against  them 
under  the  limitations  there  designated. 

The  object  of  the  act,  as  its  title  imports,  was  to  create  a  national  cur- 
rency secured  by  a  pledge  of  the  bonds  of  the  United  States.  And  to 
that  end  it  requires  security  in  government  bonds  for  all  notes  issued ; 
and  in  case  any  bank  fails  to  redeem  its  notes  on  demand,  it  provides  for 
their  payment  on  presentation  at  the  treasury  of  the  United  States. 

To  make  good  any  deficiency  which  may  exist  in  the  proceeds  of  the 
bonds  to  meet  the  amount  expended  in  paying  the  notes  of  a  bank,  the 
act  declares  that  "  the  United  States  shall  have  a  first  and  paramount  lien 
upon  all  the  assets  "  of  the  association.  Whatever  disposition,  therefore, 
may  be  made  of  the  property  of  an  insolvent  bank,  the  lien  of  the  United 
States  thereon  must  exist  until  the  government  is  fully  reimbursed. 

As  to  the  general  creditors,  the  act  evidently  intends  to  secure  equality 
among  them  in  the  division  of  the  proceeds  of  the  property  of  the  bank. 
The  50th  section  provides  for  the  appointment  of  a  receiver  of  an  insol- 
vent bank,  who  shall  take  possession  of  its  assets,  collect  its  debts,  and 
upon  the  order  of  a  court  of  record  sell  its  real  and  personal  property,  and 
pay  over  the  money  to  the  treasury  of  the  United  States,  subject  to  the 
order  of  the  comptroller  of  the  currency  ;  that  the  comptroller  shall  then 
advertise  for  creditors  to  present  their  claims  against  the  association,  and 
after  making  provision  for  refunding  to  the  United  States  any  deficiency 
in  redeeming  its  notes,  shall  make  a  ratable  dividend  of  the  money  on  all 
claims  proved  to  his  satisfaction  or  adjudicated  in  a  court  of  competent 
jurisdiction. 

The  52d  section,  further  to  secure  this  equality,  declares  that  all  trans- 
fers by  an  insolvent  bank  of  its  property  of  every  kind,  and  all  payments 
of  money  made  after  the  commission  of  an  act  of  insolvency,  or  in  con- 
templation thereof,  with  a  view  to  prevent  the  application  of  its  assets  in 
the  manner  prescribed  by  the  act,  or  "  with  the  view  to  the  preference  of 
one  creditor  over  another,  except  in  the  payment  of  its  circulating  notes, 
shall  be  utterly  null  and  void." 

There  is  in  these  provisions  a  clear  manifestation  of  a  design  on  the 
part  of  Congress :  1st,  to  secure  the  government  for  the  payment  of  the 
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notes,  not  only  by  requiring  in  advance  of  their  issue  a  deposit  of  bonds 
of  the  United  States,  but  by  giving  to  the  government  a  first  lien  for  any 
deficiency  that  may  arise  on  all  the  assets  subsequently  acquired  by  the 
insolvent  bank ;  and,  2d,  to  secure  the  assets  of  the  bank  for  ratable  dis- 
tribution among  its  general  creditors. 

This  design  would  be  defeated  if  a  preference  in  the  application  of  the 
assets  could  be  obtained  by  adversary  proceedings.  The  priority  of  the 
United  States  and  the  ratable  distribution  among  the  general  creditors, 
so  studiously  provided  for  in  the  act,  would  in  that  case  be  lost.  As 
justly  observed  by  counsel,  if  preference  was  left  to  the  race  of  diligence, 
creditors  living  remote  from  the  location  of  the  bank  would  always  be 
distanced  in  the  contest,  and  the  equality  promised  to  them  by  the  act 
would  be  a  mere  mockery. 

In  the  present  case  the  record  shows  that  on  the  15th  of  April,  1867, 
a  treasury  draft  of  the  United  States  was  presented  to  the  bank  and  its 
payment  was  refused  ;  that  on  the  morning  of  the  following  day,  the  16th, 
the  bank  did  not  open  for  business  ;  that  during  that  day  possession  was 
taken  of  the  bank  —  by  which  we  suppose  is  meant  its  place  of  business, 
its  property  and  effects,  and  its  books  and  papers  —  by  the  military  author- 
ities of  the  United  States,  under  instructions  from  the  secretary  of  the 
treasury ;  that  on  the  17th  its  president  absconded ;  that  an  examination 
had  that  day  into  its  affairs  showed  a  deficiency  in  its  cash  account  of  two 
hundred  thousand  dollars  ;  and  that,  on  the  30th  of  April,  a  receiver  of 
its  effects  was  appointed  by  the  comptroller  of  the  currency.  Subse- 
quently, on  the  1st  of  June,  1867,  on  an  information  filed  by  die  comp- 
troller, a  decree  was  entered  in  the  district  court  of  the  United  States 
forfeiting  all  its  rights,  franchises,  and  privileges,  and  adjudging  its  dis- 
solution. 

Whilst  the  bank  was  in  possession  of  the  military  authorities,  namely, 
on  the  17th  of  April,  1867,  the  plaintiff  sued  out  an  attachment  against 
it  upon  an  affidavit  alleging  that  it  was  indebted  to  him  in  the  sum  of 
$4,800,  and  that  it  had  moneys,  property,  or  effects  liable  to  satisfy  its 
debts  which  it  fraudulently  withheld.  The  attachment  was  levied  the 
same  day  on  its  real  property,  consisting  of  a  dwelling-house  and  grist- 
mill. On  the  22d  of  May  following  a  declaration  was  filed  in  the  case, 
in  which  the  plaintiff  alleged  an  indebtedness  of  the  bank  to  him  in  the 
amount  stated  on  three  certificates  of  deposit. 

Nearly  two  years  afterwards,  in  March,  1869,  the  attachment  suit 
came  on  for  trial.  The  receiver  was  then  allowed,  without  objection,  to 
appear  by  counsel  and  make  proof  of  the  facts  we  have  stated,  and  pro- 
duce his  appointment  as  receiver,  and  the  decree  dissolving  the  bank  and 
forfeiting  its  rights,  privileges,  and  franchises.  And  thereupon  he  moved 
the  court  to  dissolve  the  attachment,  and  discharge  the  levy,  and  that  the 
suit  abate.  This  motion  was  overruled.  The  receiver  then  offered,  with- 
out objection,  the  same  evidence  to  the  jury,  and  requested  the  court  to 
instruct  them,  among  other  things,  that  if  they  believed  the  evidence,  the 
suit  could  not  be  maintained  by  the  plaintiff,  and  that  they  must  find  for 
the  defendant.  This  instruction  the  court  refused,  and  the  jury  gave  a 
verdict  for  the  plaintiff  for  the  full  amount  claimed. 

It  is  too  late  for  counsel  to  question  in  this  court  the  right  of  the  re- 
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ceiver  to  appear  in  the  state  court  and  move  the  discharge  of  the  attach- 
ment and  the  abatement  of  the  suit,  or  to  contest  the  case  at  the  trial. 
Whatever  informality  may  have  existed  in  the  proceeding,  it  was  waived 
by  the  silence  of  the  parties.  Objections  in  matters  of  form  to  modes  of 
procedure  in  the  court  below  cannot  be  argued  here  for  the  first  time. 

But  independently  of  this  consideration  we  are  of  opinion  that  it  was  a 
proper  proceeding  on  the  part  of  the  receiver  to  apply  to  the  court  below 
to  discharge  the  attachment,  on  proof  of  the  facts  presented  by  him,  and 
the  production  of  his  appointment  and  the  decree  dissolving  the  associa- 
tion. Invested  with  the  rights  of  the  bank  to  the  possession  of  the  prop- 
erty by  his  appointment,  it  was  his  duty  to  take  the  necessary  steps  to 
remove  the  levy.  That  levy  was  void  as  against  his  claim  to  the  prop- 
erty ;  and,  in  our  judgment,  it  was  error  for  the  court  to  refuse  to  dis- 
charge it  on  his  application. 

But,  in  addition  to  this,  the  suit  had  abated  by  the  decree  of  the  dis- 
trict court  of  the  United  States  forfeiting  the  rights,  privileges,  and 
franchises  of  the  corporation,  and  adjudging  its  dissolution.  The  act  of 
Congress  provides  for  such  forfeiture  whenever  the  directors  themselves 
violate,  or  knowingly  permit  any  officers,  servants,  or  agents  of  the  as- 
sociation to  violate,  any  of  the  provisions  of  the  act.  The  information 
filed  against  the  bank  by  the  comptroller  of  the  currency  disclosed  sev- 
eral gross  violations  of  the  act  by  the  directors  ;  and  the  justice  and  va- 
lidity, of  the  decree  were  not  questioned  in  the  state  court.  With  the 
forfeiture  of  its  rights,  privileges,  and  franchises  the  corporation  was 
necessarily  dissolved,  as  the  decrees  adjudged.  Its  existence  as  a  legal 
entity  was  thereupon  ended  ;  it  was  then  a  defunct  institution,  and  judg- 
ment could  no  more  be  rendered  against  it  in  a  suit  previously  commenced 
than  judgment  could  be  rendered  against  a  dead  man  dying  pendente  lite. 
This  is  the  rule  with  respect  to  all  corporations  whose  chartered  existence 
has  come  to  an  end,  either  by  lapse  of  time  or  decree  of  forfeiture,  unless, 
by  statute,  pending  suits  be  allowed  to  proceed  to  judgment  notwithstand- 
ing such  dissolution.  The  prolongation  of  the  corporate  life  for  this 
specific  purpose  as  much  requires  special  legislative  enactment  as  does  the 
original  creation  of  the  corporation.  No  such  enactment  is  found  in  the 
act  of  Congress  authorizing  the  creation  of  national  banks  and  prescribing 
the  powers,  nor  is  there  any  provision  elsewhere,  that  we  are  aware  of, 
which  would  prevent  the  dissolution  of  a  corporation  from  working  the 
abatement  of  a  suit  pending  against  it  at  the  time. 

"  I  cannot  distinguish,"  says  Story,  in  Qreeley  v.  Smith,  3  Story,  658, 
"  between  the  case  of  a  corporation  and  the  case  of  a  private  person  dying 
pendente  lite.  In  the  latter  case  the  suit  is  abated  at  law,  unless  it  is 
capable  of  being  revived  by  the  enactment  of  some  statute,  as  is  the  case 
as  to  suits  pending  in  the  courts  of  the  United  States,  when,  if  the  right 
of  action  survives,  the  personal  representative  of  the  deceased  party  may 
appear  and  prosecute  or  defend  the  suit.  No  such  provision  exists  as  to 
corporations,  nor,  indeed,  could  exist  without  reviving  the  corporation  pro 
hoe  vice,  and,  therefore,  any  suit  pending  against  it  at  its  death  abates  by 
mere  operation  of  law."  See  also  Farmers'  ft  Mechanic^  Bank  v.  Settle, 
8  Watts  &  Serg.  207,  and  Mansma  v.  The  Potomac  %Co.  8  Peters,  281. 

Some  criticism  is  made  upon  the  fact  that  the  decree  of  dissolution  was 


June,  1875.]  THE  AMERICAN  LAW  TIMES  REPORTS.  287 

Vol.  II.]  Undkbwood  v.  Thb  People.  [No.  6. 

entered  on  the  first  of  June,  when  the  summons  cited  the  directors  before 
the  court  on  a  different  day.  It  is  a  sufficient  answer  to  this  criticism  that 
no  objection  of  the  kind  was  made  to  the  entry  of  the  decree  in  the  court 
below,  nor  was  its  validity  questioned.  The  presumption  is,  in  the  ab- 
sence of  such  objection,  that  an  answer  existed  which  would  have  been 
made  had  the  objection  been  taken.  The  decree  was  admitted  in  evi- 
dence, and  the  decision  of  the  court  was  placed  on  the  ground  that  the 
provisions  of  the  act  of  Congress  did  not  interfere  with  proceedings  by 
attachment  in  the  state  court,  nor  affect  the  liability  of  an  insolvent  cor- 
poration to  be  thus  sued,  and  "  that  matter  of  abatement  could  not  be 
given  in  evidence  on  an  issue  upon  the  merits,  a  default,  or  a  failure  to 
plead,"  the  court  apparently  considering  the  abatement  of  the  attachment, 
and  not  the  abatement  of  the  suit,  as  the  object  sought  by  the  production 
of  the  decree. 

The  judgment  of  the  state  court  must  be  reversed,  and  the  cause  re- 
manded, with  directions  to  discharge  the  attachment  levied  on  the  prop- 
erty of  the  bank*  Ordered  accordingly. 


SUPREME  COURT  OP  MICHIGAN, 

[April,  1875.] 

invalidity  of  statute  pkoviding  fob  confinement  of  peesons 
acquitted  of  muedeb  on  ground  of  insanity* 

UNDERWOOD  v.  THE  PEOPLE. 

The  Act  168  of  Michigan  of  1873,  providing  for  the  confinement  in  the  insane  hospital 
at  the  state  prison  of  such  persons  as  are  acquitted  of  murder  on  the  ground  of  insan- 
ity, does  not  furnish  adequate  means  for  its  enforcement,  and  is  unconstitutional  as 
contemplating  inquisitorial  and  ex  parte  proceedings  which  might  result  in  restraining 
personal  liberty  without  due  process  of  law. 

A  jury  in  a  criminal  case  may  pass  specially,  if  it  chotfse,  upon  the  sanity  of  the  accused, 
but  cannot  be  compelled  to  ao  more  than  render  a  general  verdict  on  the  merits,  that 
is,  **  guilty  "  or  "  not  guilty." 

Campbell,  J.  Underwood  brings  error  upon  a  judgment  of  the  re- 
corder's court  of  Detroit,  whereby  he  was  committed  to  the  state  prison 
insane  hospital  as  a  person  charged  with  murder  and  acquitted  on  the 
ground  of  insanity.     He  claims  that  the  statute  is  invalid. 

The  statute  in  question,  being  Act  number  168  of  the  laws  of  1873, 
entitled  an  "  Act  to  provide  for  the  custody  and  safe-keeping  of  persons 
who  are  tried  for  murder  and  other  high  crimes,  and  are  acquitted  by 
reason  of  insanity,"  provides  in  substance  that  when  the  defence  of  insan- 
ity is  set  up  in  the  cases  provided  for,  the  jury  shall  find  specially 
whether  the  respondent  was  insane  when  the  alleged  crime  was  commit- 
ted, and  if  acquitted  on  that  ground  the  verdict  shall  so  declare.  In 
such  case  the  court  is  to  sentence  him  to  confinement  in  the  insane  hospi- 
tal of  the  state  prison,  until  discharged  in  the  manner  pointed  out.     This 


288  THE  AMERICAN  LAW  TIMES  REPORTS.  [Jane,  1875. 


-r 


Vol.  II.]  Underwood  v.  The  People.  [No.  6 

can  only  be  done  when  the  prison  inspectors  summon  (as  they  are  em- 
powered to  do)  the  circuit  judge  of  the  circuit  from  which  he  is  sent,  and 
the  medical  superintendent  of  the  Kalamazoo  Insane  Asylum,  who  are 
thereupon  to  examine  into  his  condition,  and  if  they  certify  that  he  is  not 
insane  the  governor  is  to  discharge  him. 

The  finding  of  the  jury  is  confined  to  the  prisoner's  condition  at  the 
time  of  the  commission  of  the  alleged  criminal  act.  The  indictment  or 
information  embraces  and  can  lawfully  embrace  no  issue  except  the  pris- 
oner's guilt  as  charged.  The  right  of  trial  by  jury  is  secured  by  constitu- 
tional provisions,  and  it  would  not  be  competent  to  make  any  substantial 
changes  in  its  character.  As  suggested  in  People  v.  Marion,  29  Mich.  31, 
one  of  its  substantial  elements  is  the  right  of  the  jury  to  give  a  general 
verdict  on  the  merits.  Any  collateral  inquiry  would  be  foreign  to  the 
issue,  and  as  no  insane  person  is  subject  to  be  put  on  trial,  a  finding  that 
they  had  been  trying  such. a  person  would  be  somewhat  inconsistent  with 
the  notion  that  the  trial  could  have  been  proper.  The  statute  has  avoided 
this  error  by  confining  their  attention  to  the  time  of  the  offence ;  and 
while  it  is  not  competent  to  prevent  an  acquittal  on  a  reasonable  doubt  of 
insanity,  which  would  require  a  general  verdict  of  not  guilty,  yet  if  the 
jury  agree  that  the  prisoner  was  insane,  and  that  he  would  have  been 
guilty  if  not  so,  they  are  undoubtedly  at  liberty,  though  they  cannot  be 
compelled,  to  find  that  fact  specially.  We  cannot  hold  a  special  verdict 
or  finding  unauthorized,  as  the  common  law  furnishes  abundant  precedents 
to  the  contrary.     1  Hale  P.  C.  38. 

The  questions  to  be  considered  must  be  determined  on  the  assumption 
that  the  verdict  itself  is  unauthorized. 

As  insanity,  when  discovered,  was  held  at  common  law  to  bar  any  fur- 
ther steps  against  a  prisoner,  at  whatever  stage  of  the  proceedings,  it  was 
always  competent  to  institute  an  inquiry  into  his  condition.  This  investi- 
gation was  sometimes  had  by  the  court  alone,  and  sometimes  by  aid  of  a 
jury  of  inquest,  which  is  regarded  as  the  safest  and  most  regular  practice. 
See  1  Hale  P.  C.  29  to  87  passim.  In  England  the  detention  is  during 
her  majesty's  pleasure,  whether  on  an  acquittal  by  reason  of  insanity,  or 
upon  an  inquest.  See  Oxford's  case,  9  C.  &  P.  305  ;  Regina  v.  Goode,  7 
A.  &  E.  536 ;  Beg.  v.  Hodges,  8  C.  &  P.  195 ;  Bex  v.  Pritchard,  7  C.  & 
P.  303  ;  Bex  v.  Dyson,  7  C.  &  P.  305.  In  Oxfords  case,  the  jury  evi- 
dently had  doubts  whether  he  had  actually  done  the  act  charged,  and  sub- 
sequent events  showed  that  it  was  not  likely  he  was  dangerous,  if  insane 
at  all,  yet  he  was  never  discharged.  Our  Compiled  Laws,  long  before  this 
statute,  authorized  the  judge  to  conduct  such  an  inquiry,  when  the  jury 
render  such  a  verdict  (Comp.  L.  sec.  7957),  and  this  is  a  better  course. 

There  can  be  no  reason  to  doubt  the  propriety  of  making  provision  to 
secure  to  such  unfortunate  persons  protection  and  care,  in  such  a  way  as 
to  prevent  them  from  injuring  or  being  injured,  if  they  are  dangerous  or 
in  need  of  seclusion.  The  state  has  an  ultimate  guardianship  over  non 
compotes,  in  cases  where  it  is  necessary. 

But  inasmuch  as  such  authority  can  only  exist  over  those  who  are  thus 
disqualified,  the  power  of  determining  their  condition  is  one  of  great  im- 
portance, and  one  which  especially  involves  judicial  oversight.  In  this 
country,  where  all  legislation  must  be  within  constitutional  limits,  and 
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does  not  reach  the  full  parliamentary  range,  private  liberty  can  never  be 
subjected  to  the  mere  discretion  of  any  person.  No  one  can  be  deprived 
of  liberty  without  due  process  of  law.  Any  involuntary  control  or  seclu- 
sion is  imprisonment,  and  that  is  only  justifiable  when  enforced  under 
valid  laws.  Every  person  has  a  right  at  all  times  to  resort  to  the  courts 
to  have  the  legality  of  restraint  determined,  unless  he  is  imprisoned  under 
a  valid  judgment,  under  proceedings  where  he  had  a  regular  trial  or  hear- 

The  present  statute  required  the  respondent  to  be  confined  until  he  is 
discharged  in  the  manner  pointed  out  by  the  act.  This  requires,  Firsts 
the  action  of  the  prison  inspectors,  for  whose  action  the  statute  has  made 
no  provision  unless  they  choose.  Second,  the  summoning  of  a  circuit 
judge  from  any  part  of  the  state  to  the  state  prison,  and  the  summoning 
of  the  asylum  superintendent  from  Kalamazoo  to  the  same  place.  Third, 
a  joint  examination  and  agreement,  either* being  competent  to  balance  the 
other,  and  their  disagreement  turning  the  scale  in  favor  of  imprisonment. 

Ic  was  held  in  People  ex  rel.  Attfy  General  v.  Lawton,  Judge  of  Pro~ 
bate,  October  term,  1874,  that  a  law  was  not  enforcible,  unless  it  fur- 
nished adequate  means  to  secure  the  purposes  for  which  it  was  enacted. 
See  also  People  v.  Smith,  9  Mich.  193.  It  wonld  be  attributing  more 
than  folly  to  the  legislature  to  assume  that  they  would  intentionally  pass 
a  law  which  would  leave  a  sane  man  liable  to  perpetual  imprisonment 
where  he  has  been  acquitted  of  crime.  There  is  nothing  in  this  law  or 
elsewhere,  which  could  compel  the  performance  of  the  functions  necessary 
to  release  a  sane  person  committed  to  the  insane  asylum.  The  inspectors 
of  the  prison  act  or  not  as  they  see  fit.  Neither  the  prisoner  nor  his 
friends  can  compel  action.  No  circuit  judge  can  be  compelled  to  perform 
functions  not  judical  in  that  capacity  ;  and  if  he  could,  the  law  points  out 
no  means  of  bringing  him  and  the  medical  superintendent  away  from  their 
own  counties  at  the  command  of  a  board  of  inspectors.  The  law  furnishes 
no  means  of  summoning  and  swearing  witnesses,  or  securing  the  means  of 
a  fair  examination,  or  of  determining  any  rules  of  action. 

But  the  more  serious  difficulty  is  in  the  nature  of  the  proceedings  them- 
selves. In  the  first  place  the  prisoner  is  sent  into  confinement  without  any 
legal  investigation  into  his  condition  at  that  time,  when  he  may  be  per- 
fectly sane,  and  when,  having  been  acquitted,  he  is  entitled  to  all  the  priv- 
ileges of  any  innocent  man.  There  may  be  a  very  long  interval  between 
the  offence  and  the  trial. 

Having  been  so  secluded,  he  is  excluded  from  the  right,  and  all  others 
are  excluded  from  the  power,  of  resorting  to  any  effectual  means,  or  any 
means  whatever,  of  securing  a  judicial  inquiry  into  his  sanity.  Neither 
judge  nor  expert  has  any  power  under  our  Constitution  to  select  his  own 
means  and  process  of  inquiry,  and  pass  ex  parte  upon  the  liberty  of  citi- 
zens. The  proceedings  contemplated  by  this  statute  are  not  only  inquisi- 
torial and  ex  parte,  but  the  officers  selected,  who  are  undoubtedly  as  fit  as 
any  one  to  conduct  such  inquiries,  have  no  power  to  act  until  the  inspectors 
choose  to  call  them.  It  practically  leaves  the  liberty  of  the  person  con- 
fined to  depend  upon  the  uncontrolled  pleasure  of  the  inspectors.  A  more 
dangerous  scheme,  and  one  more  entirely  opposed  to  the  constitutional 
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provision  securing  to  every  one  the  protection  of  due  process  of  law,  could 
hardly  be  devised. 

It  is  a  result  of  the  dangers  which  have  been  multiplied  by  the  absurd 
lengths  to  which  the  defence  of  insanity  has  been  allowed  to  go,  under 
the  fanciful  theories  of  incompetent  and  dogmatic  witnesses,  who  have 
brought  discredit  on  science  and  made  the  name  of  experts  unsavory  in 
the  community.  No  doubt  many  criminals  have  escaped  justice  by  the 
weight  foolishly  given  by  credulous  jurors  to  evidence  which  their  com- 
mon sense  should  have  disregarded.  But  the  remedy  is  to  be  sought  by 
correcting  false  notions,  and  not  by  destroying  the  safeguards  of  private 
liberty. 

The  judgment  must  be  reversed,  and  the  prisoner  discharged. 


SUPREME  COURT  OF  THB  UNITED  STATES. 

(7  Leg.  Gaz.  169.    To  appear  in  21  Wall.) 
ADMIRALTY.  —  THB  12TH  BULB  EXPOUNDED. 

THE  LOTAWANA. 

1.  Whilst  the  general  maritime  law  is  the  basis  of  the  maritime  law  of  the  United  States, 
as  well  as  of  other  countries,  it  is  only  so  far  operative  in  this,  or  any  country,  as  it  is 
adopted  by  the  laws  and  usages  thereof.     It  has  no  inherent  force  of  its  own. 

2.  In  particular  matters,  especially  such  as  approach  a  merely  municipal  character,  the 
received  maritime  law  may  differ  in  different  countries  without  affecting  the  general  in- 
tegrity of  the  system  as  a  harmonious  whole. 

3.  The  general  system  of  maritime  law,  which  was  familiar  to  the  lawyers  and  statesmen 
of  this  country  when  the  Constitution  was  adopted,  was  intended  and  referred  to  when 
it  was  declared  in  that  instrument  that  the  judicial  power  of  the  United  States  shall 
extend  "to  all  cases  of  admiralty  and  maritime  jurisdiction."  Thus  adopted,  it  be- 
came the  maritime  law  of  the  United  States,  operating  uniformly  in  the  whole  country. 

4.  The  question  as  to  the  true  limits  of  maritime  law  and  admiralty  jurisdiction  is  ex- 
clusively a  judicial  question,  and  no  state  law  or  act  of  Congress  can  make  it  broader 
or  narrower  than  the  judicial  power  may  determine  those  limits  to  be.  But  what  the 
law  is  within  those  limits,  assuming  the  general  maritime  law  to  be  the  basis  of  the 
system,  depends  on  what  has  been  received  as  law  in  the  maritime  usages  of  this  coun- 
try, and  on  such  legislation  as  may  have  been  competent  to  affect  it. 

5.  The  decisions  of  this  court  illustrative  of  these  sources,  and  giving  construction  to  the 
laws  an/1  Constitution,  are  especially  to  be  considered;  and  when  these  fail  us,  we  must 
resort  to  the  principles  by  which  they  have  been  governed. 

6.  It  is  settled  fey  repeated  adjudications  of  this  court,  that  material-men  furnishing  re- 
pairs and  supplies  to  a  vessel  in  her  home  port  do  not  acquire  thereby  any  lien  upon 
the  vessel  by  the  general  maritime  law  as  received  in  the  United  States. 

7.  Whilst  it  cannot  be  supposed  that  the  framers  of  the  Constitution  contemplated  that 
the  maritime  law  should  remain  unchanged,  the  courts  cannot  change  it;  they  can  only 
declare  it.  If  within  its  proper  scope  any  change  is  desired  in  its  rules,  other  than 
those  of  procedure,  it  must  be  made  by  the  legislative  department. 

8.  Semble,  That  Congress,  under  the  power  to  regulate  commerce,  has  authority  to  es- 
tablish a  lien  on  vessels  of  the  United  States  in  favor  of  material-men,  uniform  through- 
out the  whole  country. 

9.  In  particular  cases,  in  which  Congress  has  not  exercised  the  power  of  regulating  com- 
merce, with  which  it  is  invested  by  the  Constitution,  and  where  the  subject  does  not  in 
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its  nature  require  the  exclusive  exercise  of  that  power,  the  states,  until  Congress  acts, 
may  continue  to  legislate. 

10.  Hence,  liens  granted  by  the  laws  of  a  state  in  favor  of  material-men  for  furnishing 
necessaries  to  a  vessel  in  her  home  port  in  said  state  are  valid,  though  the  contract  to 
furnish  the  same  is  a  maritime  contract,  and  can  only  be  enforced  by  proceedings  in 
rem  in  the  district  courts  of  the  United  States. 

11.  Any  person  having  a  specific  lien  on,  or  a  vested  right  in,  a  surplus  fund  in  court, 
may  apply  bv  petition  for  the  protection  of  his  interest  under  the  43d  Admiralty  Rule, 

12.  Separate  libels  were  filed  in  1871  against  a  steamboat,  for  wages,  for  salvage,  for 
supplies  furnished  at  her  home  port,  and  for  the  amount  due  on  a  mortgage.  Heldy 
on  the  evidence,  that  the  lien  for  supplies  had  not  been  perfected  under  the  state  law ; 
and,  if  it  had  been,  that  the  libels  for  such  supplies  could  not  be  sustained  prior  to  the 
recent  change  in  the  1 2th  Admiralty  Rule.  Held,  also,  that  the  libel  upon  the  mortgage 
could  not  be  sustained  as  an  original  proceeding;  but  that  the  mortgagees,  having  peti- 
tioned for  the  surplus  proceeds  of  the  vessel,  were  entitled  to  have  the  same  applied  to 
their  mortgage. 

Appeal  in  admiralty  from  the  circuit  court  for  the  District  of  Louis- 
iana. 

The  libel  in  this  case  was  filed  in  the  district  court  of  the  United  States 
for  the  district  just  above  mentioned,  on  the  10th  day  of  June,  1871,  by 
William  Doyle  and  another,  against  the  steamer  Lotawana,  of  New  Or- 
leans, for  mariners'  wages.  The  vessel  being  seized,  libels  of  intervention 
were  afterwards  filed  by  various  parties,  some  for  mariners'  wages,  some 
for  salvage  services,  some  for  supplies,  materials,  and  repairs  furnished  in 
the  port  of  New  Orleans,  for  the  use  of  the  steamer.  On  the  20th  day  of 
June,  1871,  Catharine  Rodd,  administratrix,  together  with  several  com- 
mercial firms  of  the  city  of  New  Orleans,  filed  a  libel  of  intervention  by 
which  they  set  up  a  mortgage  on  the  vessel,  given  to  them  by  the  owner, 
on  the  20th  of  May,  1871,  and  duly  recorded  in  the  custom-house  on  the 
22d  of  May,  to  secure  the  payment  of  various  promissory  notes  of  the  same 
date,  given  to  said  libellants  by  the  said  owner,  and  amounting  to  more 
than  $14,000. 

The  steamer,  up  to  the  16th  of  May,  had  been  engaged  in  the  river 
trade  on  the  Mississippi  and  Red  rivers,  between  New  Orleans  and  Jeffer- 
son, in  Texas,  and  was  laid  up  for  repairs  at  New  Orleans  on  that  day. 
Most  of  the  claims  for  wages  and  supplies  arose  before  the  date  of  the 
mortgage,  although  some  arose  afterwards.  The  steamer  was  sold  for 
$7,500,  and,  after  deducting  expenses  of  sale,  costs,  salvage,  and  wages  of 
mariners  (which  were  admitted  to  have  preference),  there  remained  a  sur- 
plus of  $4,644.42,  which  the  district  court  decreed  to  be  paid  pro  rata  to 
the  mortgage  creditors,  to  the  exclusion  of  the  claims  for  repairs  and  sup- 
plies. This  decree  was  reversed  by  the  circuit  court,  on  appeal,*  and  the 
surplus  was  decreed  to  be  paid  pro  rata  to  the  claimants  for  repairs  and 
supplies,  to  the  exclusion  of  the  mortgage  creditors,  the  amount  not  being 
sufficient  to  pay  either  class  of  creditors  in  full.  From  the  latter  decree 
an  appeal  was  taken  to  this  court. 

The  principal  question  presented  by  the  appeal,  therefore,  was  whether 
the  furnishing  to  a  vessel  on  her  credit,  at  her  home  port,  needful  repairs 
and  supplies  created  a  maritime  lien.  If  it  did,  such  lien  would  take 
precedence  of  a  mortgage  given  for  the  payment  of  money  generally,  and 
the  decree  must  be  affirmed.  If  it  did  not,  the  decree  was  to  be  re- 
versed, unless  the  appellees  could  sustain  themselves  on  some  other 
ground. 
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It  was  also  asserted  by  the  appellees  that  by  the  law  of  Louisiana  they 
had  a  privilege  for  their  claims  giving  them  a  lien  on  the  vessel  and  her 
proceeds,  which  lien,  though  not  strictly  a  maritime  one,  the  court  was 
bound  to  enforce. 

The  case  was  twice  argued,  once  at  December  term,  1873,  by  Mr.  T. 
J.  Semmes,  for  the  appellant,  and  Messrs.  J.  A.  Grow  $  L.  M.  Bay,  for 
the  appellees ;  and  now,  at  this  term,  October,  1874,  by  Mr.  R.  Mott,  for 
the  appellant,  and  Mr.  J".  A.  Grow,  for  the  appellees,  and  by  Mr.  W.  W. 
Goodrich^  in  favor  of  the  lien' for  supplies  furnished  the  vessel  in  her  home 
port,  and  by  Mr.  William  Allan  Butler  ft  Mr.  Andrew  Boardman,  in  op- 
position to  such  lien. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

The  principal  questions  raised  in  this  case  were  decided  by  this  court 
adversely  to  the  lien  more  than  fifty  years  ago  in  the  case  of  The  General 
Smith,  reported  in  4  Wheaton,  438,  and  that  decision  h#s  ever  since  been 
adhered  to,  except  occasionally  in  some  of  the  district  courts.  A  solemn 
judgment  relied  on  so  long  by  the  commercial  community  as  a  rule  of 
property  and  the  law  of  the  land,  ought  not  to  be  overruled  except  for 
very  cogent  reasons.  If,  however,  in  the  progress  of  investigation,  and 
with  the  new  lights  that  have  been  thrown  upon  the  whole  subject  of 
maritime  law  and  admiralty  jurisdiction,  a  more  rational  view  of  the  ques- 
tion demands  an  adverse  ruling  in  order  to  preserve  harmony  and  logical 
consistency  in  the  general  system,  the  court  might,  perhaps,  if  no  evil 
consequences  of  a  glaring  character  were  likely  to  ensue,  feel  constrained 
to  adopt  it.  But  if  no  such  necessity  exists,  we  ought  not  to  permit  any 
consideration  of  mere  expediency  or  love  of  scientific  completeness  to 
draw  us  into  a  substantial  change  of  the  received  law.  The  additional 
security  which  has  been  extended  to  bills  of  sale  and  mortgages  on  ships 
and  vessels  since  the  passage  of  the  act  for  recording  them  in  the  custom- 
house ;  and  the  confidence  with  which  purchasers  and  mortgagees  have 
invested  money  therein  under  the  existing  course  of  decisions  on  this  sub- 
ject, have  placed  a  large  amount  of  property  at  undue  hazard,  if  those 
decikona  may  lightly,  or  without  grave  caW>,  be  disturbed. 

The  ground  on  which  we  are  asked  to  overrule  the  judgment  in  the 
case  of  The  General  Smith  is,  that  by  the  general  maritime  law  those 
who  furnish  necessary  materials,  repairs,  and  supplies  to  a  vessel,  upon 
her  credit,  have  a  lien  on  such  a  vessel  therefor,  as  well  when  furnished 
in  her  home  port  as  when  furnished  in  a  foreign  port,  and  that  the  courts 
of  admiralty  are  bound  to  give  effect  to  that  lien. 

The  proposition  assumes  that  the  general  maritime  law  governs  this 
case,  and  is  binding  on  the  courts  of  the  United  States. 

But  it  is  hardly  necessary  to  argue  that  the  maritime  law  is  only  so  far 
operative  as  law  in  any  country  as  it  is  adopted  by  the  laws  and  usages  of 
that  country.  In  this  respect  it  is  like  international  law  or  the  laws  of 
war,  which  have  the  effect  of  law  in  no  country  any  further  than  they 
are  accepted  and  received  as  such;  or,  like  the  case  of  the  civil  law,  which 
forms  the  basis  of  most  European  laws,  but  which  has  the  force  of  law  in 
each  state  only  so  far  as  it  is  adopted  therein,  and  with  such  modifications 
as  are  deemed  expedient.  The  adoption  of  the  common  law  by  the  sev- 
eral states  of  this  Union  also  presents  an  analogous  case.    It  is  the  basis 
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of  all  the  state  laws  ;  but  is  modified  as  each  sees  fit.  Perhaps  the  mari- 
time law  is  more  uniformly  followed  by  commercial  nations  than  the  civil 
and  common  laws  are  by  those  who  use  them.  But,  like  those  laws,  how- 
ever fixed,  definite,  and  beneficial  the  theoretical  code  of  maritime  law 
may  be,  it  can  have  only  so  far  the  effect  of  law  in  any  country  as  it  is 
permitted  to  have.  But  the  actual  maritime  law  can  hardly  be  said  to 
have  a  fixed  and  definite  form  as  to  all  the  subjects  which  may  be  em- 
braced within  its  scope.  Whilst  it  is  true  that  the  great  mass  of  maritime 
law  is  the  same  in  all  commercial  countries,  yet,  in  each  country,  peculiar- 
ities exist  either  as  to  some  of  the  rules,  or  in  the  mode  of  enforcing  them. 
Especially  is  this  the  case  on  the  outside  boundaries  of  the  law,  where  it 
comes  in  contact  with,  or  shades  off  into  the  local  or  municipal  law  of  the 
particular  country,  and  affects  only  its  own  merchants  or  people  in  their 
relations  to  each  other.  Whereas,  in  matters  affecting  the  stranger  or 
foreigner,  the  commonly  received  law  of  the  whole  commercial  world  is 
more  assiduously  observed  —  as,  in  justice,  it  should  be.  No  one  doubts 
that  every  nation  may  adopt  its  own  maritime  code.  France  may  adopt 
one ;  England  another  ;  the  United  States  a  third  ;  still,  the  convenience 
of  the  commercial  world,  bound  together  as  it  is  by  mutual  relations  of 
trade  and  intercourse,  demands  that,  in  all  essential  things,  wherein  those 
relations  bring  them  in  contact,  there  should  be  a  uniform  law  founded  on 
natural  reason  and  justice.  Hence  the  adoption  by  all  commercial  na- 
tions (our  own  included)  of  the  general  maritime .  law  as  the  basis  and 
groundwork  of  all  their  maritime  regulations.  But  no  nation  regards 
itself  as  precluded  from  making  occasional  modifications  suited  to  its  lo- 
cality and  the  genius  of  its  own  people  and  institutions,  especially  in  mat- 
ters that  are  of  merely  local  and  municipal  consequence  and  do  not  affect 
other  nations.  It  will  be  found,  therefore,  that  the  maritime  codes  of 
France,  England,  Sweden,  and  other  countries  are  not  one  and  the  same 
in  every  particular  ;  but  that  whilst  there  is  a  general  correspondence  be- 
tween them  arising  from  the  fact  that  each  adopts  the  essential  principles, 
and  the  great  mass  of  the  general  maritime  law,  as  the  basis  of  its  system, 
there  are  varying  shades  of  difference  corresponding  to  the  respective  ter- 
ritories, climate,  and  genius  of  the  people  of  each  country  respectively. 
Each  state  adopts  the  maritime  law,  not  as  a  code  having  any  indepen- 
dent or  inherent  force,  proprio  viffore,  but  as  its  own  law,  with  such  modi- 
fications and  qualifications  as  it  sees  fit.  Thus  adopted  and  thus  qualified 
in  each  case,  it  becomes  the  maritime  law  of  the  particular  nation  that 
adopts  it.  And  without  such  voluntary  adoption  it  would  not  be  law. 
And  thus  it  happens  that,  from  the  general  practice  of  commercial  na- 
tions in  making  the  same  general  law  the  basis  and  groundwork  of  their 
respective  maritime  systems,  the  great  mass  of  maritime  law  which  is  thus 
received  by  these  nations  in  common  comes  to  be  the  common  maritime 
law  of  the  world. 

This  account  of  the  maritime  law,  if  correct,  plainly  shows  that,  in  par- 
ticular matters,  especially  such  as  approach  a  merely  municipal  character, 
the  received  maritime  law  may  differ  in  different  countries  without  affect- 
ing the  general  integrity  of  the  system  as  a  harmonious  whole.  The  gov- 
ernment of  one  country  may  be  willing  to  give  to  its  citizens,  who  supply 
a  ship  with  provisions  at  her  home  port  where  the  owner  himself  resides, 
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a  lien  on  the  ship ;  whilst  that  of  another  country  may  take  a  contrary 
view  as  to  the  expediency  of  such  a  rule.  The  difference  between  them 
in  a  matter  that  concerns  only  their  own  citizens,  in  each  case,  cannot 
seriously  affect  the  harmony  and  consistency  of  the  common  maritime  law 
which  each  adopts  and  observes. 

This  view  of  the  subject  does  not  in  the  slightest  degree  detract  from 
the  proper  authority  and  respect  due  to  that  venerable  law  of  the  sea, 
which  has  been  the  subject  of  such  high  encomiums  from  the  ablest  jurists 
of  all  countries ;  it  merely  places  it  upon  the  just  and  logical  grounds 
upon  which  it  is  accepted,  and  with  proper  qualifications,  received  with 
the  binding  force  of  law  in  all  countries. 

The  proposition,  therefore,  that  by  the  general  maritime  law  a  lien  is 
given  in  cases  of  the  kind  now  under  consideration,  does  not  advance  the 
argument  a  single  step,  unless  it  be  shown  to  be  in  accordance  with  the 
maritime  law  as  accepted  and  received  in  the  United  States.  It  certainly 
has  not  been  the  maritime  law  of  England  for  more  than  two  centuries 
past ;  and  whether  it  is  the  maritime  law  of  this  country  depends  upon 
questions  which  are  not  answered  by  simply  turning  to  the  ordinary 
European  treatises  on  maritime  law,  or  the  codes  or  ordinances  of  any 
partiE  country.  ' 

That  we  have  a  maritime  law  of  our  own,  operative  throughout  the 
United  States,  cannot  be  doubted.  The  general  system  of  maritime  law, 
which  was  familiar  to  the  lawyers  and  statesmen  of  the  country  when  the 
Constitution  was  adopted,  was  most  certainly  intended  and  referred  to 
when  it  was  declared  in  that  instrument  that  the  judicial  power  of  the 
United  States  shall  extend  "  to  all  cases  of  admiralty  and  maritime  juris- 
diction/' But  by  what  criterion  are  we  to  ascertain  the  precise  limits  of 
the  law  thus  adopted  ?  The  Constitution  does  not  define  it.  It  does  not 
declare  whether  it  was  intended  to  embrace  the  entire  maritime  law  as 
expounded  in  the  treatises,  or  only  the  limited  and  restricted  system 
which  was  received  in  England ;  or  lastly,  such  modification  of  both  of 
these  as  was  accepted  and  recognized  as  law  in  this  country.  Nor  does 
the  Constitution  attempt  to  draw  the  boundary  line  between  maritime 
law  and  local  law ;  nor  does  it  lay  down  any  criterion  for  ascertaining 
that  boundary.  It  assumes  that  the  meaning  of  the  phrase  "  admiralty 
and  maritime  jurisdiction  "  is  well  understood.  It  treats  this  matter  as  it 
does  the  cognate  ones  of  common  law  and  equity,  when  it  speaks  of 
"  cases  in  law  and  equity,"  or  of  "  suits  at  common  law,"  without  defin- 
ing those  terms,  assuming  them  to  be  known  and  understood. 

One  thing,  however,  is  unquestionable :  the  Constitution  must  have  re- 
ferred to  a  system  of  law  coextensive  with,  and  operating  uniformly  in, 
the  whole  country.     It  certainly  could  not  have  been  the  intention  to 

Elace  the  rules  and  limits  of  maritime  law  under  the  disposal  and  regu- 
ition  of  the  several  states,  as  that  would  have  defeated  the  uniformity 
and  consistency  at  which  the  Constitution  aimed  on  all  subjects  of  a  com- 
mercial character  affecting  the  intercourse  of  the  states  with  each  other  or 
with  foreign  states. 

The  question  is  discussed  with  great  felicity  and  judgment  by  Chief 
Justice  Taney,  delivering  the  opinion  of  the  court  in  the  case  of  The  St. 
Lawrence,  1  Black,  526,  527,  where  he  says:  "  Judicial  power,  in  all 
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cases  of  admiralty  and  maritime  jurisdiction,  is  delegated  by  the  Constitu- 
tion to  the  federal  government  in  general  terms,  and  courts  of  this  char- 
acter had  then  been  established  in  all  commercial  and  maritime  nations, 
differing,  however,  materially  in  different  countries  in  the  powers  and  du- 
ties confided  to  them,  —  the  extent  of  the  jurisdiction  conferred  depend- 
ing very  much  upon  the  character  of  the  government  in  which  they  were 
created ;  and  this  circumstance,  with  the  general  terms  of  the  grant,  ren- 
dered it  difficult  to  define  the  exact  limits  of  its  power  in  the  United 
States.  This  difficulty  was  increased  by  the  complex  character  of  our 
government,  where  separate  and  distinct  specified  powers  of  sovereignty 
are  exercised  by  the  United  States  and  a  state  independently  of  each 
other  within  the  same  territorial  limits.  And  the  reports  of  the  decisions 
of  the  court  will  show  that  the  subject  has  often  been  before  it,  and  care- 
fully considered,  without  being  able  to  fix  with  precision  its  definite 
boundaries  ;  but  certainly  no  state  law  can  enlarge  it,  nor  can  an  act  of 
Congress  or  rule  of  court  make  it  broader  than  the  judicial  power  may 
determine  to  be  its  true  limits.  And  this  boundary  is  to  be  ascertained 
by  a  reasonable  and  just  construction  of  the  words  used  in  the  Constitu- 
tion, taken  in  connection  with  the  whole  instrument,  and  the  purposes  for 
which  admiralty  and  maritime  jurisdiction  was  granted  to  the  federal 
government." 

Guided  by  these  sound  principles,  this  court  has  felt  itself  at  liberty  to 
recognize  the  admiralty  jurisdiction  as  extending  to  localities  and  subjects 
which,  by  the  jealousy  of  the  common  law,  were  prohibited  to  it  in  Eng- 
land, but  which  fairly  belong  to  it  on  every  ground  of  reason  when  ap- 
plied to  the  peculiar  circumstances  of  this  country,  with  its  extended  ter- 
ritories, its  inland  seas,  and  its  navigable  rivers,  especially  as  the  narrow 
restrictions  of  the  English  law  had  never  prevailed  on  this  side  of  the  At- 
lantic, even  in  colonial  times. 

The  question  as  to  the  true  limits  of  maritime  law  and  admiralty  juris- 
diction is  undoubtedly,  as  Chief  Justice  Taney  intimates,  exclusively  a 
judicial  question,  and  no  state  law  or  act  of  Congress  can  make  it  broader, 
or  (it  may  be  added)  narrower,  than  the  judicial  power  may  determine 
those  limits  to  be.  But  what  the  law  is  within  those  limits,  assuming  the 
general  maritime  law  to  be  the  basis  of  the  system,  depends  on  what  has 
been  received  as  law  in  the  maritime  usages  of  this  country,  and  on  such 
legislation  as  may  have  been  competent  to  affect  it. 

To  ascertain,  therefore,  what  the  maritime  law  of  this  country  is,  it  is 
not  enough  to  read  the  French,  German,  Italian,  and  other  foreign  works 
on  the  subject,  or  the  codes  which  they  have  framed  ;  but  we  must  have 
regard  to  our  own  legal  history,  Constitution,  legislation,  usages,  and  ad- 
judications as  well.  The  decisions  of  this  court  illustrative  of  these  sources, 
and  giving  construction  to  the  laws  and  Constitution,  are  especially  to  be 
considered  ;  and  when  these  fail  us,  we  must  resort  to  the  principles  by 
which  they  have  been  governed. 

But  we  must  always  remember  that  the  court  cannot  make  the  law ;  it 
can  only  declare  it.  If,  within  its  proper  scope,  any  change  is  desired  in 
its  rules,  other  than  those  of  procedure,  it  must  be  made  by  the  legislative 
department.  It  cannot  be  supposed  that  the  framers  of  the  Constitution 
contemplated  that  the  law  should  forever  remain  unalterable.     Congress 
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undoubtedly  has  the  authority  under  the  commercial  power,  if  no  other,  to 
introduce  such  changes  as  are  likely  to  be  needed.  The  scope  of  the  mar- 
itime law,  and  that  of  commercial  regulation,  are  not  conterminous,  it  is 
true,  but  the  latter  embraces  much  the  largest  portion  of  ground  covered 
by  the  former.  Under  it  Congress  has  regulated  the  registry,  enrolment, 
license,  and  nationality  of  ships  and  vessels ;  the  method  of  recording  bills 
of  sale  and  mortgages  thereon  ;  the  rights  and  duties  of  seamen  ;  the  lim- 
itations of  the  responsibility  of  ship-owners  for  the  negligence  and  mis- 
conduct of  their  captains  and  crews  ;  and  many  other  things  of  a  character 
truly  maritime.  And  with  regard  to  the  question  now  under  considera- 
tion, namely,  the  rights  of  material-men  in  reference  to  supplies  and  re- 
pairs furnished  to  a  vessel  in  her  home  port,  there  does  not  seem  to  be  any 
great  reason  to  doubt  that  Congress  might  adopt  a  uniform  rule  for  the 
whole  country,  though,  of  course,  this  will  be  a  matter  for  consideration 
should  the  question  ever  be  directly  presented  for  adjudication. 

On  this  subject  the  remarks  of  Mr.  Justice  Nelson,  in  delivering  the 
opinion  of  the  court  in  White' %  Bank  v.  Smith,  7  Wallace,  655,  656  (which 
established  the  validity  and  effect  of  the  act  respecting  the  recording  of 
mortgages  on  vessels  in  the  custom-house),  are  pertinent.  He  says: 
44  Ships  or  vessels  of  the  United  States  are  creatures  of  the  legislation  of 
Congress.  None  can  be  denominated  such,  or  be  entitled  to  the  benefits 
or  privileges  thereof,  except  those  registered  or  enrolled  according  to  the 
Act  of  September  1,  1789 ;  and  those  which,  after  the  last  day  of  March, 
1793,  shall  be  registered  or  enrolled  in  pursuance  of  the  Act  of  31st  De- 
cember, 1792,  and  must  be  wholly  owned  by  a  citizen  or  citizens  of  the 
United  States,  and  be  commanded  by  a  citizen  of  the  same."  .... 
44  Congress  having  created,  as  it  were,  this  species  of  property,  and  con- 
ferred upon  it  its  chief  value  under  the  power  given  in  the  Constitution  to 
regulate  commerce,  we  perceive  no  reason  for  entertaining  any  serious 
doubt  but  that  this  power  may  be  extended  to  the  security  and  protection 
of  the  rights  and  title  of  all  persons  dealing  therein.  The  judicial  mind 
seems  to  have  generally  taken  this  direction."  This  case  was  subsequently 
affirmed  by  Aldrich  v.  uSUtna  Co.  8  Wallace,  491. 

Be  this,  however,  as  it  may,  and  whether  the  power  of  Congress  is  or  is 
not  sufficient  to  amend  the  law  on  this  subject  (if  amendment  is  desirable), 
this  court  is  bound  to  declare  the  law  as  it  now  stands.  And  according 
to  the  maritime  law  as  accepted  and  received  in  this  country,  we  feel 
bound  to  declare  that  no  such  lien  exists  as  is  claimed  by  the  appellees  in 
this  case.  The  adjudications  in  this  court  before  referred  to,  which  it  is 
unnecessary  to  review,  are  conclusive  on  the  subject ;  and  we  see  no  suffi- 
cient ground  for  disturbing  them. 

This  disposes  of  the  principal  question  in  the  case. 

But  it  is  alleged  by  the  appellees  that  by  the  law  of  Louisiana  they  have 
a  privilege  for  their  claims,  giving  them  a  lien  on  the  vessel  and  her  pro- 
ceeds ;  and  that  the  court  was  bound  to  enforce  this  lien  in  their  behalf, 
though  not  strictly  a  maritime  lien. 

On  examining  the  record,  however,  it  appears  that  the  appellees  never 
caused  their  lien  (if  they  had  one)  to  be  recorded  according  to  the  require- 
ments of  the  state  law.  By  the  123d  article  of  the  Constitution  of  Louis- 
iana, adopted  in  1869,  it  is  declared  that  no  u  mortgage  or  privilege  shall 
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hereafter  affect  third  parties,  unless  recorded  in  the  parish  where  the  prop- 
erty to  be  affected  is  situated."  And  an  act  of  the  legislature,  passed 
since  that  time,  adopts  the  very  terms  of  the  constitutional  provision. 
And  a  further  act  provides  that  if  the  privilege  be  not  in  writing,  the  facts 
on  which  it  is  based  must  be  stated  in  an  affidavit,  which  must  be  recorded. 
Revised  Civil  Code,  articles  3273,  3274,  3093.  None  of  these  requisites 
having  been  performed,  no  lien  can  be  claimed  under  the  state  law. 

But  if  there  were  any  doubt  on  this  subject,  the  case  of  the  appellees  is 
met  by  another  difficulty.  The  admiralty  rule  of  1859,  which  precluded 
the  district  courts  from  entertaining  proceedings  in  rem  against  domestic 
ships  for  supplies,  repairs,  or  other  necessaries,  was  in  force  until  May 
6,  1872,  when  the  new  rule  vjpa  promulgated.  Now,  this  case  was  com- 
menced in  the  district  court  a  year  previous  to  this,  and  final  judgment  in 
the  district  court  was  rendered  two  months  previous.  It  is  true  that  the 
judgment  of  the  circuit  court,  on  appeal,  was  not  rendered  until  the  third 
day  of  June,  1872 ;  but  if  the  new  rule  had  at  that  time  been  brought  to 
the  attention  of  the  court,  it  could  hardly  have  been  applied  to  the  case  in 
its  then  position.  All  the  proceedings  had  been  based  and  shaped  upon 
other  grounds  and  theories,  and  not  upon  the  existence  of  that  rule.  It 
would  not  have  been  just  to  the  other  parties  to  apply  to  them  a  rule 
which  was  not  in  existence  when  they  were  carrying  on  the  litigation. 

As  to  the  recent  change  in  the  admiralty  rule  referred  to,  it  is  sufficient 
to  say  that  it  was  simply  intended  to  remove  all  obstructions  and  embar- 
rassments in  the  way  of  instituting  proceedings  in  rem  in  all  casps  where 
liens  exist  by  law,  and  not  to  create  any  new  lien,  which,  of  course,  this 
court  could  not  do  in  any  event,  since  a  lien  is  a  right  of  property,  and 
not  a  mere  matter  of  procedure. 

Had  the  lien  been  perfected,  and  had  the  rule  not  stood  in  the  way, 
the  principles  that  have  heretofore  governed  the  practice  of  the  district 
courts  exercising  admiralty  jurisdiction,  and  which  have  been  repeatedly 
sanctioned  by  this  court,  would  undoubtedly  have  authorized  the  mate- 
rial-men to  file  a  libel  against  the  vessel  or  its  proceeds.  The  Q-eneral 
Smith,  4  Wheaton,  438 ;  Peyroux  v.  Howard,  7  Peters,  324  ;  The  Orleans 
v.  Phoebus,  11  lb.  175 ;  The  St.  Lawrence,  1  Black,  522.  It  seems  to 
be  settled  in  our  jurisprudence  that  so  long  as  Congress  does  not  interpose 
to  regulate  the  subject,  the  rights  of  material-men  furnishing  necessaries 
to  a  vessel  in  her  home  port  may  be  regulated  in  each  state  by  state  leg- 
islation. State  laws,  it  is  true,  cannot  exclude  the  contract  for  furnishing 
such  necessaries  from  the  domain  of  admiralty  jurisdiction,  for  it  is  a  mar- 
itime contract,  and  they  cannot  alter  the  limits  of  that  jurisdiction  ;  nor 
can  they  confer  it  upon  the  state  courts  so  as  to  enable  them  to  proceed 
in  rem  for  the  enforcement  of  liens  created  by  such  state  laws,  for  it  is 
exclusively  conferred  upon  the  district  courts  of  the  United  States.  They 
can  only  authorize  the  enforcement  thereof  by  common  law  remedies,  or 
such  remedies  as  are  equivalent  thereto.  But  the  district  courts  of  the 
United  States  having  jurisdiction  of  the  contract  as  a  maritime  one,  may 
enforce  liens  given  for  its  security,  even  when  created  by  the  state  laws. 
Cases,  supra.  The  practice  may  be  somewhat  anomalous,  but  it  has 
existed  from  the  origin  of  the  government,  and,  perhaps,  was  originally 
superinduced  by  the  fact  that  prior  to  the  adoption  of  the  Constitution, 
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liens  of  this  sort  created  by  state  laws  had  been  enforced  by  the  state 
courts  of  admiralty ;  and  as  those  courts  were  immediately  succeeded  by 
the  district  courts  of  the  United  States,  and  in  several  instances  the  judge 
of  the  state  court  was  transferred  to  the  district  court,  it  was  natural,  in 
the  infancy  of  federal  legislation  on  commercial  subjects,  for  the  latter 
courts  to  entertain  jurisdiction  over  the  same  classes  of  cases,  in  every  re 
spect  as  the  state  courts  had  done,  without  due  regard  to  the  new  relations 
which  the  states  had  assumed  towards  the  maritime  law  and  admiralty 
jurisdiction.  For  example,  in  1784,  the  Legislature  of  Pennsylvania  passed 
a  law  allowing  persons  concerned  in  building,  repairing,  fitting  out,  and 
furnishing  vessels  for  a  voyage,  to  sue  in  admiralty,  as  mariners  sue  for 
wages.  Two  cases,  those  of  The  Collie^  and  The  Enterprise,  arising 
under  this  law,  and  coming  before  the  admiralty  court  of  Pennsylvania, 
are  reported  in  Judge  Hopkinson's  works,  volume  3,  pp.  131,  171.  No 
doubt  other  cases  of  the  same  kind  occurred  in  the  courts  of  other 
states. 

But,  whatever  may  have  been  the  origin  of  the  practice,  and  whether 
or  not  it  was  based  on  the  soundest  principles,  it  became  firmly  settled, 
and  it  is  now  too  late  to  question  its  validity. 

It  is  true  that  the  inconveniences  arising  from  the  often  intricate  and 
conflicting  state  laws  creating  such  liens  induced  this  court  in  December 
term,  1858,  to  abrogate  that  portion  of  the  12th  Admiralty  Rule  of  1844 
which  allowed  proceedings  in  rem  against  domestic  ships  for  repairs  and 
supplies  furnished  in  the  home  port,  and  to  allow  proceedings  in  personam 
only  in  such  cases.  But  we  have  now  restored  the  rule  of  1844,  or,  rather, 
we  have  made  it  general  in  its  terms,  giving  to  material-men  in  all  cases 
their  option  to  proceed  either  in  rem  or  in  personam.  Of  course  this 
modification  of  the  rule  cannot  avail  where  no  lien  exists  ;  but  where  one 
does  exist,  no  matter  by  what  law,  it  removes  all  obstacles  to  a  proceed- 
ing in  rem,  if  credit  is  given  to  the  vessel. 

It  would  undoubtedly  be  far  more  satisfactory  to  have  a  uniform  law 
regulating  such  liens,  but  until  such  a  law  be  adopted  (supposing  Congress 
to  have  the  power)  the  authority  of  the  states  to  legislate  on  the  subject 
seems  to  be  conceded  by  the  uniform  course  of  decisions. 

Indeed,  there  is  quite  an  extensive  field  of  border  legislation  on  commer- 
cial subjects  (generally  local  in  character)  which  may  be  regulated  by 
state  laws  until  Congress  interposes  and  thereby  excludes  further  state  leg- 
islation. Pilotage  is  one  of  the  subjects  in  this  category.  So  far  as  Con- 
gress has  interposed,  its  authority  is  supreme  and  exclusive ;  but  where  it 
has  not  done  so,  the  matter  is  still  left  to  the  regulation  of  state  laws. 
And  yet  this  exercise  by  the  states  of  the  power  to  regulate  pilotage  has 
not  withdrawn  the  subject,  and,  indeed,  cannot  withdraw  it  from  the  ad- 
miralty jurisdiction  of  the  district  courts.  Cooler/  v.  Board  of  Wardens, 
12  Howard,  299  ;  Ex  parte  McNeill,  13  Wallace,  236.  And  of  course,  as 
before  intimated,  this  jurisdiction  of  the  state  legislatures  in  such  cases  is 
subject  to  be  terminated  at  any  time  by  Congress  assuming  the  control. 
In  some  cases  this  is.  not  so  desirable  as  in  others ;  but  in  the  one  under 
consideration,  if  Congress  has  the  power  to  intervene,  it  is  greatly  to  be 
desired  that  it  should  do  so.  It  would  be  better  to  have  the  subject  regu- 
lated by  the  general  maritime  law  of  the  country  than  by  differing  state 
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laws.  The  evils  arising  from  conflicting  lien  laws  passed  by  the  several 
states  are  forcibly  set  forth  by  Chief  Justice  Taney  in  the  case  of  The  St. 
Lawrence^  before  cited.  It  may  be  added,  that  the  existence  of  secret 
liens  is  not  in  accord  with  the  spirit  of  our  commercial  usages ;  and  a  uni- 
form law,  by  which  the  liens  in  question  should  be  required  within  a  rea- 
sonable time  to  be  placed  on  record  in  the  custom-house  like  mortgages, 
and  otherwise  properly  regulated,  would  be  of  great  advantage  to  the  busi- 
ness community. 

But  there  is  another  mode  in  which  the  appellee^  if  they  had  a  valid 
lien,  could  come  into  the  district  court  and  claim  the  benefit  thereof, 
namely,  by  a  petition  for  the  application  of  the  surplus  proceeds  of  the 
vessel  to  the  payment  of  their  debts,  under  the  43d  Admiralty  Rule.  The 
court  has  power  to  distribute  surplus  proceeds  to  all  those  who  can  show 
a  vested  interest  therein,  in  the  order  of  their  several  priorities,  no  matter 
how  their  claims  originated.  Schuchardt  v.  The  Angelique,  19  Howard, 
239.  The  propriety  of  such  a  distribution  in  the  admiralty  has  been 
questioned  on  the  ground  that  the  court  would  thereby  draw  to  itself 
equity  jurisdiction.  3  Knapp's  Privy  Council,  111.  But  it  is  a  whole- 
some jurisdiction,  very  commonly  exercised  by  nearly  all  superior  courts, 
to  distribute  a  fund  rightfully  in  its  possession  to  those  who  are  legally 
entitled  to  it ;  and  there  is  no  sound  reason  why  admiralty  courts  should 
not  do  the  same.  If  a  case  should  be  so  complicated  as  to  require  the 
interposition  of  a  court  of  equity,  the  district  court  could  refuse  to  act, 
and  refer  the  parties  to  a  more  competent  tribunal.  See  cases  reviewed 
in  1  Conklin's  Admiralty,  pp.  48-66,  2d  ed. 

In  this  case  the  appellants  themselves  have  no  maritime  lien,  but  merely 
a  mortgage  to  secure  an  ordinary  debt,  not  founded  on  a  maritime  con- 
tract. They,  therefore,  have  no  standing  in  court,  except  under  the  43d 
Admiralty  Rule,  and  in  the  manner  above  indicated.  Their  libel  was  in- 
admissible, even  under  the  admiralty  rule  as  recently  modified.  The 
John  Jay,  17  Howard,  399.  But  before  the  final  decree  they  filed  a  peti- 
tion for  the  surplus  proceeds,  and  as  there  is  no  question  in  the  case 
about  fraudulent  preference  under  the  bankrupt  law,  they  are  entitled  to 
those  proceeds  towards  satisfaction  of  their  mortgage. 

The  decree  of  the  circuit  court  is  reversed,  and  it  is  ordered  that  the 
record  be  remanded,  with  instructions  to  enter  a  decree  in  favor  of  the 
appellants,  in  conformity  with  this  opinion. 

Clifford  and  Field,  JJ.,  dissented. 
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DISTRICT    COURT   OP    THE    UNITED    STATES.  —  SOUTHERN 

DISTRICT  OP  NEW  YORK. 

[March,  1875.] 
internal  revenue.  —  unconstitutionality  op  sbc.  5,  act  of  1874. 

•UNITED  STATES  v.  HUGHES. 

Section  5,  of  the  Act  of  June  22,  1874,  which  provides  that  the  fact  of  the  non-produc- 
tion of  hooks  and  papers  in  suits  under  the  revenue  laws  shall  he  held  to  he  conclusive 
evidence  of  guilt,  unless  explained  to  the  satisfaction  of  the  court,  is  an  ex  post  facto 
law,  and  therefore  unconstitutional. 

Blatchford,  J.  I  have  no  hesitation  in  saying  that  the  fifth  section 
of  the  Act  of  June  22,  1874  (18  U.  S.  Stat,  at  Large,  187),  so  far  as  it 
applies  to  this  suit,  is  an  ex  post  facto  law,  and  therefore  unconstitutional 
and  void.     The  language  of  that  section  is  as  follows  :  — 

-  Sec.  5.  That  in  all  suits  and  proceedings  other  than  criminal,  arising 
under  any  of  the  revenue  laws  of  the  United  States,  the  attorney  repre- 
senting the  government,  whenever  in  his  belief  any  business  book,  invoice, 
or  paper  belonging  to  or  under  the  control  of  the  defendant  or  claimant 
will  tend  to  prove  any  allegation  made  by  the  United  States,  may  make  a 
written  motion,  particularly  describing  such  book,  invoice,  or  paper,  and 
setting  forth  the  allegation  which  he  expects  to  prove  ;  and  thereupon  the 
court  in  which  suit  or  proceeding  is  pending  may,  at  its  discretion,  issue  a 
notice  to  the  defendant  or  claimant  to  produce  such  book,  invoice,  or 
paper,  in  court,  at  a  day  and  hour  to  be  specified  in  said  notice,  which,  to- 
gether with  a  copy  of  said  motion,  shall  be  served  formally  on  the  defend- 
ant or  claimant  by  the  United  States  marshal,  by  delivering  to  him  a  cer- 
tified copy  thereof,  or  otherwise  serving  the  same  as  original  notices  of  suit 
in  the  same  court  are  served  ;  and  if  the  defendant  or  claimant  shall  fail 
or  refuse  to  produce  such  book,  invoice,  or  paper,  in  obedience  to  such 
notice,  the  allegations  stated  in  the  said  motion  shall  be  taken  as  confessed, 
unless  his- failure  or  refusal  to  produce  the  same  shall  be  explained  to  the 
satisfaction  of  the  court.  And  if  produced,  the  said  attorney  shall  be  per- 
mitted, under  the  direction  of  the  court,  to  make  examination  (at  which 
examination  the  defendant  or  claimant,  or  his  agent,  may  be  present)  of 
such  entries  in  said  book,  invoice,  or  paper,  as  relate  to  or  tend  to  prove 
the  allegation  aforesaid,  and  may  offer  the  same  in  evidence  on  behalf  of 
the  United  States ;  but  the  owner  of  said  books  and  papers,  his  agent,  or 
attorney,  shall  have,  subject  to  the  order  of  the  court,  the  custody  of  them, 
except  pending  their  examination  in  court  as  aforesaid." 

It  comes  directly  within  the  decisions  of  the  supreme  court  of  the 
United  States,  in  the  cases  of  Cummings  v.  Missouri,  4  Wall.  227,  and 
Ex  parte  Garland,  lb.  333.  It  is  within  the  reasoning  of  those  cases,  and 
within  the  principles  laid  down  in  them.  It  is  a  law  which,  within  the 
definition  given  by  Judge  Chase  in  Colder  v.  Bull,  3  Dallas,  386,  390  — ' 
which  is  a  leading  case  on  the  subject,  and  has  always  been  followed  — 
requires  less  testimony  and  different  testimony  to  authorize  a  recovery, 
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than  was  required  when  the  offence  was  committed  for  which  this  suit  is 
brought.  It  has  always  been  held  that  the  provisions  of  the  Constitution 
of  the  United  States  (Article  1,  section  9),  that  no  ex  post  facto  law  shall 
be  passed  by  Congress,  and  (Article  1,  section  10),  that  no  state  shall 
pass  any  ex  post  facto  law,  apply  not  merely  to  criminal  laws  and  cases, 
but  to  cases  for  the  recovery  of  penalties  and  forfeitures.  The  point  of 
contention  before  the  supreme  court  ip  the  cases  of  Cummings  and  of 
Garland  was  in  regard  to  the  question  of  how  far  the  definition  of  an  ex 
post  facto  law  extended,  and  whether  a  given  provision  of  law  amounted 
to  the  infliction  of  a  penalty  or  punishment. 

In  the  case  of  Cummings,  the  Constitution  of  the  State  of  Missouri, 
adopted  in  1865,  contained  a  provision  requiring  that  every  priest  and 
clergyman,  in  order  that  he  might  continue  in  the  exercise  of  his  profes- 
sion in  that  state,  and  be  allowed  to  preach  or  teach,  should  "take  and 
subscribe  an  oath  that  he  never  had  aided  the  Rebellion  or  committed  cer- 
tain other  designated  acts,  and  that  if  he  exercised  such  profession  with- 
out taking  and  subscribing  such  oath,  he  should,  on  conviction,  be  pun- 
ished. Mr.  Cummings,  a  priest  of  the  Roman  Catholic  Church,  was 
indicted  and  convicted  in  a  state  court  in  Missouri,  for  teaching  and 
preaching,  as  a  priest  of  that  religious  denomination,  without  having  taken 
such  oath.  The  case  was  removed  to  the  supreme  court  of  the  United  States, 
and  that  court  held  that  the  provisions  of  law  which  deprived  Mr.  Cum- 
mings of  the  privilege  of  acting  as  a  priest  or  minister,  and  of  preaching  or 
teaching,  imposed  a  penalty  for  some  acts  which  were  innocent  at  the  time 
they  were  committed,  and  increased  the  penalty  prescribed  for  such  of  the 
acts  specified  as  at  the  time  constituted  public  offences,  and  in  both  par- 
ticulars violated  the  provision  of  the  federal  Constitution,  prohibiting  the 
passage  by  any  state  of  an  ex  post  facto  law ;  and,  further,  that  *  they 
violated  such  provision  of  the  federal  Constitution  by  altering  the  rules 
of  evidence  with  respect  to  the  proof  of  the  acts  specified,  and  assuming: 
the  guilt,  instead  of  the  innocence  of  the  party,  and  requiring  him  to  e£ 
tablish  his  innocence  by  taking  the  oath,  instead  of  requiring  the  govern- 
ment to  prove  his  guilt,  and  declaring  that  he  could  show  his  innocence 
only  by  taking  the  oath.  In  all  these  respects  the  provisions  of  the  Con- 
stitution of  Missouri  were  an  ex  post  facto  law. 

To  apply  these  principles  to  the  present  case,  if  the  defendants  do  not 
produce  these  books  and  papers,  as  required  by  the  5th  section  of  the  Act 
of  1874,  the  allegations  set  forth  in  the  written  motion,  and  which  are  al- 
legations contained  in  the  declaration,  are  to  be  taken  as  confessed.  The 
defendants  are  obliged  to  produce  the  books  and  papers  in  order  to  save 
themselves  from  having  a  judgment  entered  against  them.  They  are  re- 
quired by  the  statute  to  establish  their  innocence  in  this  case  by  producing 
the  papers,  and  there  is  only  one  way  in  which  they  can  establish  their 
innocence,  and  that  is  by  producing  the  papers.  That  is  precisely  what 
existed  in  the  case  of  Cummings.  The  fact  of  the  non-production  of  the 
books  and  papers  is  made  conclusive  evidence  of  the  guilt  of  the  defend- 
ants, unless  explained  to  the  satisfaction  of  the  court.  In  respect  to  the 
acts  specified  in  the  declaration,  which  are  set  forth  in  the  written  motion, 
the  statute  alters  the  rules  of  evidence  as  to  the  proof  of  those  acts.  The 
language  of  the  court  in  the  case  of  Cummings  seems  to  me  to  entirely 
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cover  the  5th  section  of  the  Act  of  1874,  as  applicable  to  a  pending  suit 
to  recover  penalties  and  forfeitures  ;  for  I  intend  to  limit  my  decision  to 
that  point,  and  do  not  intend  to  express  any  opinion  about  that  section  in 
its  applicability  to  cases  arising  after  the  passage  of  the  statute  in  which 
it  is  found.  In  the  case  of  Cummings  the  court  held  that  the  disability 
imposed  on  the  party  to  act  as  a  teacher  or  a  preacher  constituted  a  pun- 
ishment, by  depriving  him  of  a  right  he  had  to  exercise  a  lawful  avoca- 
tion. The  court  then  go  on  to  give  the  definition  of  an  ex  post  facto  law, 
which  is  found  in  Colder  v.  Bull,  supra,  and  further  Bay :  "  The  clauses 
in  the  Missouri  Constitution  which  are  the  subject  of  consideration  do  not 
in  terms  define  any  crime,  or  declare  that  any  punishment  shall  be  in- 
flicted, but  they  produce  the  same  result  upon  the  parties  against  whom 
they  are  directed,  as  though  the  crimes  were  defined  and  the  punishment 
was  declared.  They  assume  that  there  are  persons  in  Missouri  who  are 
guilty  of  some  of  the  acts  designated.  They  would  have  no  meaning  in 
the  Constitution  were  not  such  the  fact.  They  are  aimed  at  past  acts  and 
not  future  acts.  They  were  intended  especially  to  operate  upon  parties 
who,  in  some  form  or  manner,  by  action  or  words,  directly  or  indirectly, 
had  aided  or  countenanced  the  Rebellion,  or  sympathized  with  parties  en- 
gaged in  the  Rebellion,  or  had  endeavored  to  escape  the  proper  responsi- 
bilities and  duties  of  a  citizen  in  time  of  war  ;  and  they  were  intended  to 
operate  by  depriving  such  persons  of  the  right  to  hold  certain  offices  and 
trusts,  and  to  pursue  their  ordinary  and  regular  avocations.  This  depri- 
vation is  punishment ;  nor  is  it  any  less  so  because  a  way  is  opened  for 
escape  from  it  by  the  expurgatory  oath."  Just  as,  in  this  case,  a  way  is 
opened  for  escape  from  the  consequence  of  not  producing  the  books,  by 
producing  them.  u  The  framers  of  the  Constitution  of  Missouri  knew  at 
the  time  that  whole  classes  of  individuals  would  be  unable  to  take  the  oath 
prescribed.  To  them  there  is  no  escape  provided ;  to  them  the  depriva- 
tion was  intended  to  be,  and  is  absolute  and  perpetual Clauses 

which  prescribe  a  penalty  for  an  act  of  this  nature  are  within  the  terms 
of  the  definition  of  an  ex  post  facto  law ;  they  impose  a  punishment  for  an 
act  not  punishable  at  the  time  it  was  committed." 

Then  followed  immediately  the  Q-arland  case,  supra.  That  case  arose 
on  the  provision  of  the  federal  Constitution  which  prohibits  Congress 
from  passing  an  ex  post  facto  law.  On  the  24th  of  January,  1865  (13 
U.  S.  Stat,  at  Large,  424),  Congress  passed  an  act,  providing  that  there- 
after no  person  should  be  admitted  to  practise  as  an  attorney  or  counsel- 
lor in  any  federal  court,  or  should  continue  to  so  practise  by  virtue  of 
any  previous  admission,  unless  he  should  first  have  taken  and  subscribed 
the  oath  prescribed  by  the  Act  of  July  2,  1862  (12  U.  S.  Stat,  at  Large, 
502),  to  the  effect  that  he  had  not  given  aid  to  the  Rebellion.  The  court 
held  that  this  operated  to  exclude  from  practising  law  in  the  federal 
courts  all  parties  who  had  offended  in  the  particulars  enumerated ;  that 
such  exclusion  for  past  conduct  was  punishment  for  such  conduct ;  and 
that,  in  such  exclusion,  the  act  imposed  a  punishment  for  some  of  the  acts 
specified,  which  were  not  punishable  at  the  time  they  were  committed, 
and  for  others  of  the  acts  it  added  a  new  punishment  to  that  before  pre- 
scribed, and  was  thus  within  the  inhibition  of  the  Constitution  against  the 
passage  of  an  ex  post  facto  law. 
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In  its  application  to  the  present  case,  the  5th  section  of  the  Act  of  1874 
seems  to  me  to  be  clearly  open  to  the  objections  stated  in  the  cases  of 
Cummings  and  Garland.  A  suit  to  enforce  a  penalty  or  a  forfeiture  is  a 
suit  to  inflict  a  punishment  for  the  commission  of  the  offence  set  forth  in 
the  statute  counted  upon  in  the  declaration.  The  Act  of  1874  provides 
that  if  the  books  or  papers  are  not  produced,  if  the  defendant  fails  or  re- 
fuses to  produce  them,  these  allegations  stated  in  the  motion,  and  which 
are  allegations  contained  in  the  declaration,  shall  be  taken  as  confessed, 
unless  the  failure  or  refusal  is  explained  to  the  satisfaction  of  the  court. 
The  only  way  to  escape  this  consequence  is  to  produce  the  books  or 
papers.  It  will  not  do  to  say  that  the  court  must  grant  this  motion  upon 
the  theory  that  the  defendants  will  produce  the  books  and  papers,  and, 
therefore,  that  the  question  will  not  arise,  and  that  then  judgment  will 
not  pass  against  the  defendants  by  confession.  The  act  must  be  construed 
as  a  whole.  The  court  must  contemplate  that  the  defendants  will  fail  to 
produce  the  books  and  papers. 

The  question  would  perhaps  be  presented  in  a  better  form  if  the  motion 
now  made  by  the  district  attorney,  for  a  notice  to  be  issued  requiring  the 
defendants  to  produce  the  books  and  papers,  under  the  5th  section  of  the 
Act  of  1874,  were  to  be  granted  pro  forma,  and  then  the  defendants  were 
to  fail  to  produce  the  books  and  papers.  Then,  when  the  district  at- 
torney should  ask  the  court  to  take  as  confessed  the  allegations  set  forth 
in  his  motion,  the  court  would,  on  the  objection  of  the  defendants,  hold 
that  this  could  not  be  done,  because  the  statute  is  ex  post  facto,  as  applied 
to  this  case,  and  unconstitutional.  If  the  defendants  should  produce  the 
books  and  papers,  no  question  would  arise;  except  that,  perhaps,  they 
might  produce  them,  and  when  they  were  offered  in  evidence,  the  defend- 
ants might  raise  the  objection  that  it  was  equally  unlawful  for  the  court 
to  receive  them  in  evidence  when  produced,  as  for  the  court  to  give  judg- 
ment against  the  defendants  by  confession  because  of  their  non-production. 
But  it  is  to  be  assumed  that  if  the  defendants  wish  them  to  be  excluded, 
they  will  not  produce  them  in  obedience  to  the  notice.  However  this 
may  be,  it  seems  to  me  that  in  a  case  of  this  kind,  where  the  statute,  after 
providing  for  the  serving  of  the  notice,  specifies  what  shall  follow  if  the 
party  fails  to  produce  the  books  and  papers,  the  court  must  contemplate 
the  consequences  of  a  failure  to  produce.  A  resort  is  had  to  this  procedure 
with  a  view  on  the  part  of  the  government  to  the  entire  benefit  supposed 
to  exist  in  the  statute,  which  is,  that  if  the  books  are  not  produced  the  al- 
legations are  to  be  taken  as  confessed.  If  the  notice  should  be  issued  and 
served,  and  the  defendants  should  fail  or  refuse  to  produce  the  books  and 
papers,  and  the  district  attorney  should  then  make  a  motion  to  the  court 
to  take  the  allegations  as  confessed,  I  should  deny  the  motion  upon  the 
ground  that  to  do  so  would  be  to  enforce  a  provision  of  law  that  is  uncon- 
stitutional and  void,  as  being  ex  post  facto.  Whether  it  would  or  would 
not  be  more  advisable  to  take  this  last  course  which  I  have  suggested  is 
for  counsel  to  consider.  Of  course,  down  to  a  certain  point  in  the  statute, 
there  is  nothing  ex  post  facto  in  it.  It  is  the  penalty  afterwards  imposed 
that  makes  it  ex  post  facto  ;  and  therefore  the  court,  when  called  upon  to 
issue  a  notice  of  the  kind,  must  contemplate  the  consequences  prescribed 
in  the  statute.    At  the  same  time,  under  these  circumstances,  the  parties 
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being  present  and  understanding  the  views  of  the  court,  such  a  notice  will, 
if  it  shall  be  considered  more  desirable,  be  issued  in  this  case,  that  not  be- 
ing regarded  as  a  precedent  for  issuing  such  a  notice  in  any  other  case. 


supreme  court  of  the  united  states. 

[October,  1874.] 

as  to  what  circumstances  are  sufficient  to  put  a  purchaser 

of  negotiable  instruments  on  inquiry. 

HOTCHKISS  v.  THE  NATIONAL  SHOE  AND  LEATHER  BANK. 

1.  In  May,  1863,  the  Milwaukee  and  Saint  Paul  Railway  Company  issued  coupon 
bonds,  6y  each  of  which  the  company  acknowledged  its  indebtedness  to  certain  per- 
sons named,  or  bearer,  in  the  sum  of  $1,000,  and  promised  to  pay  the  amount  to  tht 
bearer  on  the  1st  day  of  January,  1899,  at  the  office  of  the  company  in  the  city  of 
New  York,  with  semi-annual  interest  at  the  rate  of  seven  per  cent,  per  annum,  on 
the  presentation  and  surrender  of  the  coupons  annexed  as  they  severally  become  due. 
Immediately  following  this  acknowledgment  of  indebtedness  and  promise  of  payment, 
there  was  in  each  or  the  instruments  a  further  agreement  of  the  company  to  make 
what  was  termed  "  the  scrip  preferred  stock/'  attached  to  the  bond,  full-paid  stock  at 
any  time  within  ten  days  after  any  dividend  should  have  been  declared  and  become 
payable  on  such  preferred  stock,  upon  surrender,  in  the  city  of  New  York,  of  the 
bond  and  the  unmatured  interest  warrants.  To  each  of  the  bonds  there  was  orig- 
inally attached  by  a  pin  the  certificate  of  scrip  preferred  stock  thus  referred  to,  which 
stated  that  the  complainant  was  entitled  to  ten  shares  of  the  capital  stock  of  the  com- 
pany, designated  as  "scrip  preferred  stock  ;"  and  that  upon  the  surrender  of  the 
certificate  and  accompanying  bond,  and  all  unmatured  coupons  thereon,  as  provided 
in  the  agreement,  he  should  be  entitled  to  receive  ten  shares  of  full-paid  preferred 
stock.  Three  of  these  bonds  with  certificates  attached  were  stolen  from  the  plaintiff, 
and  were  taken  by  the  defendants  as  collateral  security  for  notes  discounted  by  them, 
without  actual  notice  of  any  defect  in  the  title  of  the  holder ;  but  the  certificates  were 
at  the  time  detached  from  the  bonds.  Held,  (1),  that  the  bonds  were  negotiable 
instruments,  notwithstanding  the  agreement  respecting  the  scrip  preferred  stock  con- 
tained in  them,  that  agreement  being  independent  of  the  pecuniary  obligation  of  the 
company ;  and,  (2),  that  the  absence  of  the  certificates  originally  attached  to  the 
bonds,  when  the  latter  were  taken  by  the  defendants,  was  not  of  itself  a  circumstance 
sufficient  to  put  the  defendants  upon  inquiry  as  to  the  title  of  the  holder. 

2.  The  title  of  a  person  who  takes  negotiable  paper  before  due  for  a  valuable  consid- 
eration can  only  be  defeated  by  showing  bad  faith  in  him,  which  implies  guilty 
knowledge  or  wilful  ignorance  of  facts  impairing  the  title  of  the  party  from  whom  he 
received  it ;  and  the  burden  of  proof  lies  on  the  assailant  of  the  taker's  title. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

This  was  a  suit  to  .compel  the  defendants  to  surrender  to  the  complain- 
ant three  coupon  bonds  of  the  Milwaukee  and  Saint  Paul  Railway  Com- 
pany, each  for  one  thousand  dollars,  of  which  he  claims  to  be  the  owner, 
and-  which  he  alleges  were  received  by  the  defendants  in  bad  faith,  with 
notice  of  his  rights.  These  instruments  are  dated  May  6,  1863;  by 
each  of  them  the  company  acknowledges  its  indebtedness  to  certain  per- 
sons named,  or  bearer,  in  the  sum  designated,  and  promises  to  pay  the 
amount  to  the  bearer  on  the  1st  of  January,  1893,  at  the  office  of  the 
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company  in  the  city  of  New  York,  with  semi-annual  interest  at  the  rate 
of  seven  per  cent,  per  annum,  on  the  presentation  and  surrender  of  the 
coupons  annexed  as  they  severally  become  due,  with  a  provision  that  in 
case  of  non-payment  of  interest  for  six  months,  the  whole  principal  of  the 
bond  shall  become  due  and  payable. 

Immediately  following  this  acknowledgment  of  the  indebtedness  of  the 
company  and  its  promise  of  payment,  there  is  in  each  of  these  instru- 
ments a  further  agreement  of  the  company  to  make  what  is  termed  "the 
scrip  preferred  stock,"  attached  to  the  bond,  full-paid  stock  at  any  time 
within  ten  days  after  any  dividend  shall  have  been  declared  and  become 
payable  on  such  preferred  stock,  upon  surrender,  in  the  city  of  New  York, 
of  the  bond  and  the  unmatured  interest  warrants. 

The  several  instruments  also  state  that  the  bonds  are  parts  of  a  series 
of  bonds  issued  by  the  company;  amounting  to  $2,200,000,  and  that  upon 
the  acquisition  of  certain  other  railroads  the  issue  of  bonds  may  be  in- 
creased in  certain  designated  amounts ;  that  the  bonds  are  executed  and 
delivered  in  conformity  with  the  laws  of  Wisconsin,  the  articles  of  asso- 
ciation of  the  company,  the  vote  of  the  stockholders,  and  resolution  of  the 
board  of  directors ;  and  that  the  bearer  of  each  bond  is  entitled  to  the 
security  derived  from  a  mortgage  of  the  property  and  franchises  of  the 
company,  executed  to  certain  designated  trustees,  and  to  the  benefits  to 
be  derived  from  a  sinking  fund,  established  by  the  mortgage,  of  all  such 
sums  of  money  as  are  received  from  the  sales  of  lands  granted  to  the  com- 
pany by  the  United  States  or  by  the  State  of  Wisconsin. 

To  each  of  these  bonds  there  was  originally  attached  by  a  pin  the 
certificate  of  scrip  preferred  stock  which  is  referred  to  in  the  body  of  the 
instrument.  This  certificate  was  to  the  effect  that  the  complainant  was 
entitled  to  ten  shares  of  the  capital  stock  of  the  company,  designated  as 
" scrip  preferred  stock;"  and  that  upon  the  surrender  of  the  certificate 
and  accompanying  bond,  and  all  unmatured  coupons  thereon,  at  any  time 
within  ten  days  after  any  dividends  should  have  been  declared  and  be- 
come payable  on  the  full  stock  of  the  preferred  stocks  of  the  company, 
the  complainant  should  be  entitled  to  receive  ten  shares  of  such  full-paid 
preferred  stock,  and  that  this  scrip  preferred  stock  was  only  transferable 
on  the  books  of  the  company  at  their  office  in  the  city  of  New  York,  in 
person  or  by  attorney,  on  the  surrender  of  the  certificate. 

In  November,  1868,  these  bonds,  with  coupons  and  certificates  attached, 
belonged  to  the  complainant,  and  during  that  month,  were  stolen  from  a 
bank  in  Bridgeport,  Connecticut,  together  with  a  large  amount  of  other 
property  there  on  deposit.  They  were  received  in  January  and  February, 
1869,  by  the  defendants,  banking  institutions  in  the  city  of  New  York,  as 
collateral  security  for  notes  discounted  by  them,  and  are  now  held  as  such 
security  for  those  notes,  or  new  notes  given  in  renewal  of  them,  and  they 
were  received  without  actual  notice  of  any  defect  in  the  holders'  title. 
At  that  time  the  certificates  of  scrip  preferred  stock,  originally  pinned  to 
the  bonds,  were  detached  from  them. 

And  the  questions  for  determination  are  whether  the  agreement  in  the 
instruments  as  to  the  scrip  preferred  stock  affected  their  negotiability, 
and  whether  the  absence  of  the  certificates  attached  was  a  circumstance 
sufficient  to  put  the  banks  upon  inquiry  as  to  the  title  of  the  holder. 

vol.  n.    ■  20 
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The  statement  made  of  the  character  and  form  of  the  instruments 
would  seem  to  furnish  an  answer  to  these  questions.  The  agreement  re- 
specting the  scrip  preferred  stock  is  entirely  independent  of  the  pecuniary 
obligation  contained  in  the  instrument.  The  latter  recites  an  indebted- 
ness in  a  specific  sum,  and  promises  its  unconditional  payment  to  bearer 
at  a  specified  time.  It  leaves  nothing  optional  with  the  company. 
Standing  by  itself  it  has  all  the  elements  and  essential  qualities  of  a 
negotiable  instrument.  The  special  agreement  as  to  the  scrip  preferred 
stock  in  no  degree  changes  the  duty  of  the  company  with  respect  either 
to  the  principal  or  interest  stipulated.  It  confers  a  privilege  upon  the 
holder  of  the  bond,  upon  its  surrender  and  the  surrender  of  the  certificate 
attached,  of  obtaining  full  preferred  stock.  His  interest  in  and  right  to 
the  full  discharge  of  the  money  obligation  is  in  no  way  dependent  upon 
the  possession  or  exercise  of  this  privilege. 

Whether  the  privilege  was  of  any  value  at  the  time  the  bonds  were  re- 
ceived by  the  defendants  we  are  not  informed,  nor  in  determining  the 
negotiability  of  the  bonds  is  the  value  of  the  privilege  a  circumstance  of 
any  importance.  Its  value  can  in  no  way  affect  the  negotiable  character 
of  the  instrument.  An  agreement  confessedly  worthless,  providing  that 
upon  the  surrender  of  the  bonds  the  holder  should  receive,  instead  of  full 
paid-up  stock  in  the  railway  company,  stock  in  other  companies  of  doubt- 
ful solvency,  would  have  had  the  same  effect  upon  the  character  of  the 
instrument. 

In  Hodges  v.  Shvler,  22  N.  Y.  114,  which  was  decided  by  the  court  of 
appeals  of  New  York,  we  have  an  adjudication  upon  a  similar  question. 
There  the  action  was  brought  upon  a  promissory  note  of  the  Rutland  & 
Burlington  Railway  Company,  by  which  the  company  promised,  four 
years  after  date,  to  pay  certain  parties  in  Boston  one  thousand  dollars,  with 
interest  thereon  semi-annually,  as  per  interest  warrants  attached,  as  the 
same  became  due ;  "  or,  upon  the  surrender  of  this  note,  together  with  the 
interest  warrants  not  due,  to  the  treasurer,  at  any  time  until  six  months 
of  its  maturity,  he  shall  issue  to  the  holders  thereof  ten  shares  of  the 
capital  stock  in  said  company  in  exchange  therefor,  in  which  case  inter- 
est shall  be  paid  to  the  date  to  which  a  dividend  of  profits  shall  have 
been  previously  declared,  the  holder  not  being  entitled  to  both  interest 
and  accruing  profits  during  the  same  period." 

It  was  contended  that  the  instrument  was  not  in  terms  or  legal  effect  a 
negotiable  promissory  note,  but  a  mere  agreement,  and  that  the  indorse- 
ment of  it  operated  only  as  a  mere  transfer,  and  not  as  an  engagement  to 
fulfil  the  contract  of  the  company  in  case  of  its  default.  But  the  court 
of  appeals  held  otherwise.  "  The  possibility  seems  to  have  been  contem- 
plated," says  the  court,  "  that  the  owner  of  the  note  might,  before  its 
maturity,  surrender  it  in  exchange  for  stock,  thus  cancelling  it  and  its 
money  promise,  but  that  promise  was  nevertheless  absolute  and  uncondi- 
tional, and  was  as  lasting  as  the  note  itself.  In  no  event  could  the  holder 
require  money  and  stock.  It  was  only  upon  a  surrender  of  the  note  that 
he  was  to  receive  stock,  and  the  money  payment  did  not  mature  until  six 
months  after  the  holder's  right  to  exchange  the  note  for  stock  had  expired. 
We  are  of  opinion  that  the  instrument  wants  none  of  the  essential  re- 
quirements of  a  negotiable  promissory  note.     It  was  an   absolute  and 
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unconditional  engagement  to  pay  money  on  a  fixed  day,  and  although  an 
election  was  given  to  the  promisees,  upon  a  surrender  of  the  instrument 
six  months  before  its  maturity,  to  exchange  it  for  stock,  this  did  not  alter 
its  character  or  make  the  promise  in  the  alternative,  in  the  sense  in  which 
that  word  is  used  in  respect  to  promises  to  pay." 

In  Welch  v.  Sage,  47  N.  T.  143,  the  effect  of  the  certificate  attached  to 
the  bonds  issued  by  the  Milwaukee  &  Saint  Paul  Railway  Company, 
identical  with  those  in  this  case,  was  considered  by  the  same  court  of  ap- 
peals, and  the  court  there  held  that  the  certificate  constituted  no  part  of 
the  bond ;  that  the  latter  was  entire  and  perfect  without  it,  and  that  the 
admission  of  the  debt  and  the  promise  to  pay  were  in  no  degree  qualified 
by  it.  ^  ^ 

The  absence  of  the  certificates,  at  the  time  the  bonds  were  received 
by  the  defendants,  was  not  of  itself  a  circumstance  sufficient  to  put  the 
defendants  upon  inquiry  as  to  the  title  of  the  holder.  There  is  no  evidence 
in  the  case,  as  already  observed,  that  the  privilege  which  the  certificates 
conferred  was  of  any  value  ;  and  if  it  had  value  no  obligation  rested  upon 
the  holder  to  preserve  the  certificates.  He  was  at  liberty  to  abandon  the 
privilege  they  conferred  and  rely  solely  upon  the  absolute  obligation  of  the 
company  to  pay  the  amounts  stipulated.  The  absence  of  the  certificates 
when  the  bonds  were  offered  to  the  defendants  amounted  to  little  if  any- 
thing more  in  legal  effect  than  a  statement  by  the  holder  that  in  his 
judgment  they  added  nothing  to  the  value  of  the  bonds.  .  In  the  case  of 
Welch  v.  Sage,  already  cited,  it  was  held  that  the  absence  of  the  certificate 
from  the  bond  when  taken  by  the  purchaser  would  not  of  itself  establish 
the  fact  that  the  purchaser  was  guilty  of  fraud  or  bad  faith,  although 
it  would  be  a  circumstance  of  some  weight,  in  connection  with  other 
evidence. 

The  law  is  well  settled  that  a  party  who  takes  negotiable  paper  be- 
fore due  for  a  valuable  consideration,  without  knowledge  of  any  defect 
of  title,  in  good  faith,  can  hold  it  against  all  the  world.  A  suspicion  that 
there  is  a  defect  of  title  in  the  holder,  or  a  knowledge  of  circumstances 
that  might  excite  such  suspicion  in  the  mind  of  a  cautious  person,  or  even 
gross  negligence  at  the  time,  will  not  defeat  the  title  of  the  purchaser. 
That  result  can  be  produced  only  by  bad  faith,  which  implies  guilty  knowl- 
edge or  wilful  ignorance,  and  the  burden  of  proof  lies  on  the  assailant  of  the 
title.  It  was  so  expressly  held  by  this  court  in  Murray  v.  Lar drier,  2  Wall. 
110,  where  Mr.  Justice  Swayne  examined  the  leading  authorities  on  the 
subject,  and  gave  the  conclusion  we  have  stated,  see  also  Goodman  v. 
Simonds,  20  How.  343. 

In  the  present  case  it  is  not  pretended  that  the  defendants,  when  they 
took  the  bonds  in  controversy,  had  notice  of  any  circumstances  outside  of 
the  instruments  themselves,  and  the  absence  of  the  certificates  referred  to 
in  them,  to  throw  doubt  upon  the  title  of  the  holder. 

We  see  no  error  in  the  rulings  of  the  court  below,  and  its  judgment  is, 
therefore,  affirmed. 
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COURT  OP  APPEALS  OP  VIRGINIA, 

(To  appear  in  25  Grattan.) 
CONFEDERATE  CONTRACT. — CONTRACT  OP  HAZARD. 

WRIGHTSMAN  v.  BOWYER. 

By  bond  dated  Julv  7,  1863,  B.  promises  to  pay  to  W.,  three  years  after  date,  $2,000 
without  interest,  in  funds  current  in  the  state  of  Virginia,  being  money  borrowed. 
Held:  1.  Parol  evidence  is  admissible  to  prove  the  consideration  of  the  bond  and 
the  character  of  the  contract. 

2.  The  evidence  showing  that  it  was  a  contract  of  hazard,  and  that  the  parties  contem- 
plated the  possibility,  though  not  the  probability,  of  the  failure  of  the  Confederacy, 
and  intended  that  the  bond  should  be  discharged  in  the  currency  in  use  when  it  fell 
due,  W.  is  entitled  to  recover  the  value  of  $2,000  in  the  United  States  currency  then 
in  use  in  Virginia  on  the  day  it  fell  due,  with  interest  from  that  date,  and  no  more. 

The  case  is  stated  in  the  opinion. 
Strouse  £  Marshall,  and  Sheen,  for  the  appellant, 
Figgatt,  for  the  appellees. 

Anderson,  J.  This  was  an  action  of  covenant  brought  upon  an  obli- 
gation in  these  words :  — 

"  Three  years  after  date  we  bind  ourselves,  our  heirs,  &c.  to  pay  to 
Samuel  S.  Wrightsman  the  sum  of  two  thousand  dollars,  without  interest, 
in  funds  current  in  the  State  of  Virginia,  being  money  borrowed  by  us  on 
joint  account. 

u  As  witness  our  hands  and  seals  this  7th  day  of  July,  one  thousand 
eight  hundred  and  sixty-three. 

(Signed)  "  H.  W.  Bowyer.  [Seal.] 

"  Sam'l.  M.  Carper.        [Seal.]  " 

The  court  gave  judgment  for  $277.77,  with  interest  thereon  from  the 
7th  of  July  1866.  To  which  judgment  the  plaintiff  obtained  a  superse- 
deas from  one  of  the  judges  of  this  court. 

Several  errors  are  assigned  in  the  petition.  First,  setting  aside  the 
verdict  of  the  jury  of  the  9th  of  September,  1871,  and  granting  a  new 
trial ;  second,  setting  aside  the  verdict  of  the  jury  of  the  6th  of  April, 
1872,  and  granting  a  new  trial ;  and  third,  in  sustaining  the  demurrer  to 
the  evidence.  The  grounds  of  the  two  first  assignments  of  error  will  be 
noticed  in  considering  the  last — the  demurrer  to  the  evidence. 

The  court  does  not  seem  to  have  sustained  the  demurrer.  On  the  con- 
trary it  gave  judgment  for  the  lowest  alternative  assessment  of  damages 
by  the  jury.  The  question  as  to  the  plaintiff's  right  of  recovery  was  not 
submitted  to  the  jury,  but  only  the  assessment  of  damages,  in  case  the 
court  should  determine  the  law  in  favor  of  the  plaintiff.  Upon  the  de- 
murrer the  court  was  the  judge  both  of  the  law  and  the  facts,  and  it  was 
only  the  province  of  the  jury  to  assess  the  damages.  Accordingly  the 
jury  found  the  damages  to  be  $2,000,  with  interest,  &c,  on  one  construc- 
tion of  the  contract,  if  the  court  should  so  construe  it  upon  the  evidence  ; 
upon  another  construction  of  the  contract,  if  the  court  should  so  construe 
it,  they  assessed  the  damages  at  $277.77,  with  interest,  &c. ;  and  upon 
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another  construction  of  the  contract,  if  the  court  should  so  construe  it, 
they  assessed  the  damages  at  $1,360.50,  with  interest  thereon  from  the 
7th  of  July,  1866,  till  payment.  This  verdict  seems  to  have  covered  the 
whole  ground  of  contention,  and  to  have  ascertained  what  should  be  the 
plaintiff's  recovery  in  damages  in  either  aspect  in  which  the  case  might  be 
viewed  by  the  court.  And  the  court  being  of  opinion,  from  the  evidence, 
that  the  contract  was  entered  into  with  reference  to  Confederate  States 
treasury  notes  as  a  standard  of  value,  and  was  to  be  fulfilled  and  per- 
formed in  such  notes,  gave  the  plaintiff  judgment  for  $277.77,  with  in- 
terest, according  to  the  finding  of  the  jury  in  such  case.  And  it  now  de- 
volves upon  this  court  to  determine  whether,  upon  the  evidence  certified, 
there  is  error  in  that  judgment. 

If  the  bond  was  the  only  evidence  in  the  record,  it  being  for  a  loan  of 
money  at  a  time  when  confederate  money,  as  is  judicially  known,  was 
the  only  currency ;  and  when  contracts  were  almost  universally  made 
with  reference  to  that  currency  as  a  standard  of  value,  I  think  the  fair 
presumption  would  be  that  the  lending  of  confederate  money  was  the 
consideration  of  the  obligation ;  that  the  contract  was  made  with  refer- 
ence to  it  as  the  standard  of  value,  and  that  it  was  payable  in  the  same 
kind  of  currency.  See  Bearing  v.  Mucker;  Miller  and  Franklin  v.  The 
City  of  Lynchburg  ;  Meredith  v.  Salmon  ;  Walker's  ex* or  v.  Page  et  ah  ; 
Hilb.  v,  Peytons ;  and  Calhraith  v.  The  Porcelain  Earthenware  Co. 
And  if  that  were  so,  I  should  not  be  disposed  to  disturb  the  judgment  of 
the  circuit  court.  But  I  think  the  parol  evidence  repels  that  presump- 
tion. It  shows  that  the  consideration  of  the  obligation  for  $2,000,  pay* 
able  in  three  years,  without  interest,  was  $2,500  in  confederate  treasury 
notes;  from  which  it  would  seem  that  confederate  treasury  notes  were 
not  the  standard  of  value  to  which  reference  was  had  in  the  contract.  It 
is  also  further  proved  that  it  was  the  intention  of  the  parties  to  fix  the 
day  of  payment  so  remote  that  it  would  not  fall  due  until  after  the  war ; 
and  that  the  parties  considered  the  probabilities  whether  it  would  be  pay- 
able in  confederate  currency  or  not.  The  borrowers  calculated  that  the 
war  would  result  in  favor  of  the  Confederate  States,  and  that,  although 
it  would  be  payable  in  a  better  currency,  it  would  be  confederate ;  but 
that  if  it  did  not  result  in  favor  of  the  confederacy,  the  bond  would  have 
to  be  discharged  in  United  States  currency.  This  they  did  not  think 
probable,  and  therefore,  as  they  were  getting  $2,500  for  $2,000  without 
interest  for  three  years,  they  were  willing  to  run  the  risk.  It  is  evident, 
from  their  own  testimony,  that  they  were  aware  of  this  risk,  and  that  it 
entered  into  their  calculations  ;  and  that  they  contemplated  that  this  con- 
tingency might  arise,  in  which  the  obligation  they  were  assuming  might 
have  to  be  discharged  in  United  States  currency.  Thus  they  made  a 
contract  of  hazard  to  pay  $2,000,  in  three  years,  without  interest,  not  in 
gold,  but  in  funds  current  at  the  maturity  of  the  bond,  whether  those 
funds  xrere  confederate  or  federal,  depending  upon  the  result  of  the  war. 
Such  I  think  is  evident  from  the  testimony  of  the  obligors  themselves ; 
and  it  accords  with  the  testimony  of  the  obligee.  He  did  not  know  what 
would  be  current  funds  after  the  war,  whether  confederate  or  federal ; 
but  he  was  willing  to  run  the  risk,  and  to  take  $2,000  in  whatever  funds 
were  current  when  the  bond  fell  due*     So  that  I  am  obliged  to  regard  it 
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as  a  contract  of  hazard,  the  risk  being  the  contingency,  which  was  in  the 
contemplation  of  both  parties,  whether  the  war  would  result  for  or  against 
their  country.  Whether  such  a  contract  was  lawful  and  could  be  en- 
forced, whatever  might  be  my  opinion  if  it  were  an  open  question,  I  deem 
it  unnecessary  to  say,  as,  since  the  decision  of  Boulware  v.  Newton,  it  has 
not  been  regarded  as  an  open  question, — that  decision  having  been  followed 
in  subsequent  cases,  but  with  the  declaration  that  the  principle  should 
not  be  extended  in  its  application  :  which  I  understand  to  mean  that  un- 
less it  clearly  appears  that  the  parties  contracted  with  reference  to  a  con- 
tingency that  the  war  should  result  in  the  overthrow  of  the  confederacy 
and  the  destruction  of  its  currency,  and  the  substitution  of  United  States 
currency  instead,  and  that  it  was  contemplated  and  intended  by  the  par- 
ties that  in  such  event  the  contract  should  be  solvable  in  United  States 
currency,  the  principle  of  BovXware  v.  Newton  should  not  be  applied.  I 
think  it  is  evident  in  this  case  that  it  was  in  the  contemplation  of  the 
parties  that  such  a  contingency  might  arise,  and  that,  in  that  event,  the 
obligation  should  be  discharged  in  the  funds  which  were  then  current, 
though  it  should  be  United  States  currency. 

But  even  in  BovXware  v.  Newton  it  was  not  held  that  the  obligor 
should  pay  the  face  of  the  bond.  Judge  Rives,  in  whose  opinion  the 
other  judges  concurred,  says :  "  It  would  be  scarcely  proper  at  this  time 
to  anticipate  and  prejudge  a  question  that  may  hereafter  arise  out  of  the 
obligation  to  pay  in  '  current  funds.1  This  is  a  grave  question,  which 
may  not  arise,  and  should  not  be  decided  except  in  a  proper  case,  and 
upon  the  fullest  consideration."  Then  Boulware  v.  Newton  does  not  go 
so  far  as  to  hold  that  upon  a  contract  payable  in  "  current  funds  "  the 
obligee  was  entitled  to  recover  the  face  of  the  bond.  The  question  is 
raised  in  this  case  pointedly  by  the  verdict  of  the  jury.  And  we  come 
now  to  its  consideration.  It  can  hardly  be  regarded  as  an  open  question. 
It  has  been  raised  and  decided  by  this  court  in  two  cases,  and  in  both  de- 
cided the  same  way :  in  Beirne,  £c.  v.  Durilap,  8  Leigh,  514 ;  and  in  the 
recent  case  of  Dungan  v.  Senderlite^  21  Gratt.  149.  The  former  case 
was  an  action  of  debt  upon  an  obligation,  dated  June  12,  1833,  to  pay  on 
the  1st  of  September,  1834,  "  the  sum  of  $813.79,  in  notes  of  the  United 
States  Bank  or  either  of  the  Virginia  banks."  There  was  a  demurrer  to 
the  declaration,  on  the  ground  that  debt  would  not  lie.  This  court  held 
that  debt  would  not  lie  upon  the  obligation,  and  that  the  demurrer  was 
well  taken.  Judge  Parker  said  that  a  contract  "  to  pay  $813.79  in  bonds 
or  bank  paper  means  bonds  or  notes  calling  for  that  sum."  "  Paper,"  he 
says,  u  may  rise  or  depreciate  in  value  before  the  day  of  payment ;  and  if 
the  day  passes  when  the  contract  is  to  be  fulfilled,  the  measure  of  the 
obligee's  rights  and  of  the  obligor's  liabilities  is  the  value  of  the  riote*  on 
that  day,  to  be  ascertained  by  the  verdict  of  a  jury,  and  awarded  in 
damages."  Again :  "  Where  the  named  sum  is  to  be  paid  in  any  deter- 
minate quantity  of  a  collateral  article,  subject  to  fluctuation  in  its  market 
price,  (and  what  was  more  so  than  *  current  funds'  at  the  period  of  the 
maturity  of  this  obligation  and  since,  except  confederate  currency  prior 
to  the  overthrow  of  the  Confederacy  ? )  the  value  of  that  article  is  the 
thing  due ;  and  as  it  may  be  more  or  less  than  the  named  sum  for  which 
the  creditor  is  willing  to  take  the  article,  it  must  be  estimated  in  damages 
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by  a  jury."  Again  he  says :  "  It  is  bank  paper  the  obligors  engage  to 
pay  and  the  obligee  to  receive ;  and  if  it  is  not  paid  at  the  day,  it  is  its 
value  then  which  may  be  claimed  in  damages."  In  the  same  case  Judge 
Tucker  says :  "  It  cannot  be  questioned  that  they  might,  at  the  day,  dis- 
charge the  note  by  the  tender  of  notes  of  the  specified  banks*  to  the  nom- 
inal amount,  however  depreciated  they  might  be.  And  although  the  day 
be  past,  yet  the  creditor  can  only  demand  that  to  which  he  is  entitled  by 
the  contract.  What  was  the  contract  ?  To  pay  so  much  in  bank  notes 
(in  this  case  in  *  current  funds').  Suppose  them  depreciated  one  half. 
Then,  if  they  had  been  paid  at  the  day,  he  would  have  received  the 
value,  only  $406.89.  And  if  so,  the  failure  to  pay  then  was  an  injury  to 
him  of  that  amount,  and  no  more."  What  is  meant  by  the  phrase  "  cur- 
rent funds  "  in  this  obligation  ?  I  think  it  means,  obviously,  the  paper 
circulation,  whatever  it  might  be,  as  contradistinguished  from  specie. 
Judge  Staples,  in  Meredith  $  als.  v.  Salmon,  says :  "  A  contract  or  this 
sort  is  substantially  the  same  as  a  contract  to  pay  in  Confederate  States 
notes."  21  Gratt.  762-768.  The  written  contract,  or  obligation  in  that 
case,  was  to  pay  in  u  current  funds." 

In  Dungan  v.  Senderlite,  supra,  the  obligation  was  for  $800,  payable 
twelve  months  after  date  in  the  "  currency  of  Virginia  and  North  Caro- 
lina money."  Judge  Christian,  who  delivered  the  opinion,  in  which  all 
the  other  judges  concurred,  says:  "It  was  substantially  a  contract  to  pay 
Virginia  and  North  Carolina  bank  notes  to  a  certain  specified  amount, 
expressed  in  words  as  appropriate  as  any  other,  to  signify  how  much 
bank  paper  was  to  be  paid,  and  is  equivalent  to  an  engagement  to  pay 
bank  notes  amounting  to  $800,  or  so  many  bank  notes  as  on  their  face 
will  nominally  make  that  sum."  In  that  case  the  whole  court  held  that 
an  action  of  debt  could  not  be  maintained  on  the  obligation.  And  the 
principle  decided  in  Beirne  v.  Dunlap,  which  is  much  relied  on  in  the 
opinion,  is  reaffirmed.  Judge  Christian  further  says :  "  I  am  of  opinion 
that  in  this  case  the  obligation  of  the  defendant  was  to  pay,  and  of  the 
plaintiff  was  to  receive,  Virginia  and  North  Carolina  state  bank  notes ; 
and  the  commodity  being  of  a  determinate  quantity,  subject  to  fluctuation 
in  its  market  price,  the  value  of  that  currency  is  the  thing  that  is 
due,  and  that  can  only  be  estimated  in  damages  by  a  jury." 

It  seems  to  me  that  under  these  two  decisions  of  this  court  the  prin- 
ciple ought  no  longer  to  be  questioned,  and  that  it  should  be  regarded  as 
res  adjudicata.  To  hold  that  the  obligee  is  entitled  to  recover  the  face 
of  the  bond  in  this  case  would  be  to  go  beyond  what  was  held  in  Boul- 
ware  v.  Newton,  and  to  overturn  the  decisions  of  this  court  in  the  two 
cases  which  I  have  cited.  If  the  principle  of  those  cases  is  applied  to 
this,  the  obligee  was  entitled  to  recover  only  the  value  of  $2,000  in  funds 
current  at  the  maturity  of  the  obligation  ;  and  the  verdict  of  the  jury  has 
ascertained  that  to  be  $1,360.54.  The  value  of  that  currency  has  been 
fluctuating  from  that  day  to  this,  but  has  been  appreciating  until  it  ap- 
proximates the  gold  standard.  To  give  a  judgment  now  for  the  face  of 
the  bond,  though  it  might  be  satisfied  in  legal  tenders,  would  be  to  give 
the  obligee  more  than  his  contract  entitled  him  to,  and  would  impose  a 
heavier  Lability  on  the  obligors  than  their  contract  imposes ;  because  on 
the  day  when  this  obligation  fell  due  "  current  funds,"  —  that  is,  United 
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States  currency,  which  was  current  funds  in  Virginia, —  legal  tenders 
and  all  were  at  such  a  depreciation  that  $2,000  in  such  currency,  accord- 
ing to  the  verdict  of  the  jury,  was  worth  only  $1,360.54.  And  if  $2,000 
in  currency  was  not  paid  at  the  day,  in  the  language  of  Judge  Parker, 
"  it  is  its  value  then  which  may  be  claimed  in  damages," —  which,  we 
have  seen,  is  $1,360.54.  And  in  the  language  of  Judge  Tucker,  in  the 
same  case,  "  The  failure  to  pay  then  was  an  injury  to  him  (the  obligee) 
of  that  amount,  and  no  more ; "  which  is  reiterated  by  Judge  Christian, 
for  the  whole  court,  in  Dungan  v.  Henderlite,  supra.  I  am  of  opinion, 
therefore,  both  upon  reason  and  authority,  that  the  judgment  should  have 
been  for  $1,360.54. 

For  the  same  reasons  I  think  there  was  no  error  in  the  judgment  of 
the  court,  setting  aside  the  two  previous  verdicts  and  granting  the  de- 
fendants new  trials. 

Upon  the  whole  I  am  of  opinion  .to  reverse  the  judgment  of  the  circuit 
court,  and  to  give  judgment  for  the  plaintiff  for  $1,360.54,  to  be  dis- 
charged in  gold  or  its  equivalent  in  United  States  currency  constituting  a 
legal  tender  for  payment  of  debts,  with  interest  from  the  7th  day  of  July, 
1866,  till  payment. 

Moncure,  P.,  and  Christian,  J.,  concurred  with  Anderson,  J.,  in  re- 
versing the  judgment ;  but  they  would  have  given  a  judgment  for  the 
whole  amount. 

Staples  and  Bohldin,  JJ.,  concurred  in  the  opinion  of  Anderson,  J. 

The  judgment  was  as  follows :  — 

The  court  having  maturely  considered  the  transcript  of  the  record  of 
the  judgment  aforesaid  and  the  arguments  of  counsel,  is  of  opinion,  for 
reasons  stated  in  writing  and  filed  with  the  record,  that  the  judgment  of 
the  said  circuit  court  is  erroneous :  Therefore  it  is  considered  that  the 
same  be  reversed  and  annulled,  and  that  the  plaintiff  in  error  recover 
against  the  defendants  in  error  his  costs  by  him  expended  in  the  prosecu- 
tion of  his  writ  of  error  and  supersedeas  aforesaid  here ;  and  this  court 
proceeding  to  render  such  judgment  as  the  said  circuit  court  ought  to 
have  rendered,  it  is  further  considered,  that  the  plaintiff  recover  against 
the  defendants  thirteen  hundred  and  sixty  dollars  and  fifty-four  cents, 
with  interest  thereon,  to  be  computed  after  the  rate  of  six  per  centum  per 
annum,  from  the  7th  day  of  July,  1866,  till  payment ;  to  be  discharged  in 
gold  or  its  equivalent  in  United  States  currency  constituting  a  legal  tender 
for  the  payment  of  debts,  and  his  costs  by  him  about  his  suit  in  this 
behalf  expended  in  the  said  circuit  court.  Judgment  reversed. 


MORTGAGE  DISTINGUISHED.  —  USURY.  —  CONFEDERATE  CONTRACT. 

EARP  v.  BOOTHE. 

Before  the  war  B.  had  sold  and  conveyed  to  E.  a  tract  of  land  at  the  price  of  $5.60  per 
acre,  for  which,  on  the  2d  of  December,  1862,  E.  owed  B.  $700.  On  tnat  day  E.  entered 
into  a  covenant  with  S.,  by  which  he  covenants  to  convey  to  S.  a  certain  part  of  the 
land,  between  thirty  and  forty  acres,  if  S.  will  advance  the  $700  to  pay  B.,  and  allow  E. 
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three  yean  to  repay  S.  the  $700,  after  deducting  the  price  of  that  part  cut  off  for  S. 
And  if  E.  shall  fail  to  pay  S.  the  full  amount,  principal  and  interest,  advanced  by  S. 
for  E.,  to  pay  for  the  portion  retained  by  him,  then  E.  binds  himself  to  convey  title  to 
the  residue  of  said  tract  to  S.  S.  pays  B.  the  $700,  B.  receiving  it  in  confederate 
-money.  At  the  time  of  this  agreement  the  land  was  estimated  by  witnesses  to  be 
worth  $15  per  acre  in  confederate  money.  E.  does  not  pay  the  money  or  any  part  of 
it  in  three  years.     Held :    1.  The  contract  is  not  a  conditional  sale,  but  a  mortgage. 

2.  The  contract  is  not  usurious. 

3.  It  is  a  confederate  contract,  and  the  amount  due  is  to  be  scaled  as  of  the  date  of  the 
contract. 

The  case  is  stated  in  the  opinion  of  the  court. 

C.  G.  Dabney  £  Wm.  Daniel,  for  the  appellant. 

Chattan^  for  the  appellee. 

Christian,  J.,  delivered  the  opinion  of  the  court. 

The  controversy  in  this  suit  grows  out  of  a  contract  entered  into  on  the 
2d  December,  1862,  between  the  appellant  and  the  appellee,  which  is  in 
the  following  words  :  — 

"  Know  all  men  by  these  presents,  that  we,  Philip  Earp  and  Sullivan 
P.  Boothe,  of  the  county  of  Pittsylvania,  State  of  Virginia,  do  make  and 
enter  into,  and  bind  ourselves,  our  heirs,  and  assigns,  to  abide  by  the  fol- 
lowing contract  and  agreement,  to  wit :  Whereas  the  said  Philip  Earp 
did  some  time  past  purchase  of  a  certain  John  Brightwell  the  tract  of  land 
on  which  the  said  Earp  now  lives  and  enjoys  title  thereto,  and  not  being 
able  to  pay  the  purchase  money  for  said  land  to  said  Brightwell,  which 
amounts  to  seven  hundred  dollars,  and  the  said  Earp  being  desirous  of 
possessing  a  part  of  the  land,  agrees  with  the  said  Boothe  to  convey  to 
him,  the  said  Boothe,  a  portion  of  said  land  by  a  certain  line  agreed,  sup- 
posed to  be  between  thirty  and  forty  acres,  for  the  same  amount  per 
acre  as  he  gave  for  it ;  provided  said  Boothe  will  advance  the  whole 
amount  of  the  purchase  money  to  the  said  Brightwell,  and  allow  him  three 
years  to  replace  the  amount  paid  by  said  Boothe,  after  deducting  the  price 
of  that  portion  cut  off  for  said  Boothe  on  the  north  end  of  the  tract ;  to 
which  the  said  Boothe  assents.  But  if  the  said  Earp  shall  fail  to  pay  the 
said  Boothe  the  full  amount  of  the  principal  and  interest  advanced  for  the 
said  Earp,  to  pay  for  the  portion  retained  by  him,  then  he  promises  and 
binds  himself,  his  heirs,  and  assigns,  to  convey  title  to  the  residue  of  the 
said  tract  to  said  Boothe ;  to  which  said  Earp  assents.  To  a  faithful 
performance  of  the  above  contract  we  do  set  our  hands  and  affix  our  seals 
this  2d  day  of  December,  1862. 

(Signed)  "  Philip  Eabp.     [Seal.] 

"  S.  P.  Boothe.   [Seal.]  " 

The  appellee,  Boothe,  complied  with  his  contract,  and  paid  over  to 
Brightwell,  or  advanced  to  Earp  for  that  purpose,  who  paid  it  to  Bright- 
well,  the  whole  of  the  purchase  money,  principal  and  interest,  due  to 
Brightwell  from  Earp. 

Earp  totally  failed  to  comply  with  his  contract.  He  neither  conveyed 
to  Boothe  the  thirty  or  forty  acres  lying  on  the  north  end  of  the  tract 
designated  in  the  contract,  nor  did  he  pay  any  part  of  the  purchase  money 
advanced  for  him  to  Brightwell. 
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In  February,  1866,  Boothe  filed  his  bill  in  the  county  court  of  Pitte- 
sylvania,  the  case  being  afterwards  removed  to  the  circuit  court,  with 
which  he  exhibited  the  contract  above  referred  to,  alleging  his  compliance 
with  it,  in  every  particular,  and  the  failure  of  the  defendant,  Earp,  both 
to  convey  to  him  the  portion  of  the  tract  of  land  according  to  said  agree- 
ment, and  to  pay  any  part  of  the  purchase  money  which  he  had  advanced 
to  Brightwell ;  and  claiming  that  by  the  terms  of  the  contract  he  was 
entitled  to  have  the  whole  of  the  lana  conveyed  to  him  ;  and  called  upon 
the  court  to  compel  the  defendant  to  make  such  conveyance,  concluding 
with  the  usual  prayer  for  general  relief. 

Earp  answered  the  bill.  He  admitted  that  he  executed  the  covenant 
filed  with  the  bill ;  and  admitted  that  the  purchase  money  due  on  the 
land  to  Brightwell  had  been  advanced  by  Boothe  and  fully  paid  to  Bright- 
well,  who  had  no  further  claim  on  the  land.  But  he  insisted  that  the 
agreement  between  him  and  Boothe  was  nothing  more  nor  less  than  a 
mortgage  on  the  land  to  secure  the  money  loaned  by  Boothe.  He  also 
insisted  that  the  contract  was  usurious  and  void.  By  way  of  further  de- 
fence he  sets  up  what  seems  to  be  intended  as  a  sort  of  plea  of  tender,  in 
which  he  says  *4  that  before  the  expiration  of  the  three  years'  time  allowed 
him  to  refund  the  money,  that  he  offered  to  settle  with  and  pay  said 
Boothe  the  value  of  the  confederate  money  so  lent,  but  the  said  Boothe 
refused  to  receive  it,  and  insists  upon  taking  the  whole  of  the  respondent's 
land,"  &c. 

There  was  no  proof  in  this  cause  that  there  was  anything  like  a  ten- 
der made ;  and  this  defence  set  up  in  the  answer  is  abandoned  by  the 
counsel  who  argued  the  case  in  this  court. 

In  June,  1867,  the  cause  came  on  to  be  heard  on  the  bill,  answer,  repli- 
cation, exhibit  filed  with  the  bill,  and  examination  of  witnesses  ;  "  and  the 
court  being  of  opinion  that  the  covenant  in  the  proceedings  mentioned  is 
a  mortgage,  and  not  a  conditional  sale,  as  to  all  the  tract  of  land  therein 
mentioned,  except  that  portion  of  the  same  '  in  the  north  end  of  said 
tract,'  agreed  by  said  Earp  to  be  conveyed  to  the  plaintiff  by  certain  lines 
agreed  upon,  supposed  to  contain  between  thirty  and  forty  acres,  to  which 
thirty  or  forty  acres  the  plaintiff  is  entitled  at  the  average  price  to  be 
paid  by  said  Earp  to  Brightwell ;  •  .  .  .  and  the  plaintiff  is  entitled  to 
subject  the  residue  of  said  tract  to  the  payment  of  the  money  advanced 
by  him,  after  crediting  Earp  with  the  price  of  said  thirty  or  forty  acres 
of  land,  and  after  scaling  the  same  according  to  the  value  of  Confederate 
States  treasury  notes  at  the  time  of  the  loan  from  Boothe  to  Earp  ; "  it 
was  ordered  that  a  commissioner  appointed  for  that  purpose  "  should  sur- 
vey the  land  on  the  north  end  of  said  tract,  supposed  to  contain  thirty  or 
forty  acres,  according  to  the  lines  agreed  upon  by  the  parties,"  &c. 

On  the  5th  day  of  June,  1868,  the  cause  came  on  to  be  again  heard  on 
the  papers  formerly  read,  and  the  report  of  the  commissioner,  made  in 
pursuance  of  decree  of  May  term,  1867,  returning  map  of  survey  of  the 
land  to  which  the  plaintiff  is  entitled  (in  the  opinion  of  the  court),  abso- 
lutely, under  his  covenant  with  defendant,  to  which  report  there  was  no 
exception ;  and  the  court  approved  and  confirmed  said  report,  and  without 
deciding  any  other  question  arising  in  the  cause,  adjudged,  ordered,  and 
decreed,  "  that  the  plaintiff  hold  the  thirty-five  acres  of  land  designated 
in  the  plat  returned  with  said  report  in  fee  simple." 
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On  the  2d  day  of  June,  1870,  another  decree  was  entered,  directing 
that  the  defendant  do  pay  to  the  plaintiff  the  sum  of  one  hundred  and 
fifty-four  dollars  and  sixty  cents,  with  interest  thereon  at  the  rate  of  six 
per  cent,  per  annum  from  the  20th  day  of  December,  1862,  till  paid,  that 
oeing  the  principal  sum  advanced  by  the  plaintiff  on  that  day  to  pay  for 
the  land  in  the  bill  mentioned  ($700),  scaled  as  of  that  day,  &c. 

The  decree  further  provided  for  a  sale,  of  the  land  if  the  sum  decreed 
against  the  defendant  Earp  should  not  be  paid  within  sixty  days;  the 
terms  of  the  sale  being  fixed  on  a  credit  of  six  and  twelve  months,  except 
as  to  the  sum  of  seventy-five  dollars,  directed  to  be  paid  in  cash. 

From  these  several  decrees  an  appeal  was  allowed  by  one  of  the  judges 
of  this  court. 

The  following  are  the  errors  assigned  by  the  counsel  in  this  court :  — 

1st.  That  the  contract  between  Earp  and  Boothe  was  usurious  and 
void ;  and  that  it  was  error  to  have  rendered  any  decree  in  favor  of  the 
plaintiff. 

2d.  That  it  was  error  to  require  Earp  (the  appellant)  to  pay  the  value 
of  the  money  at  the  time  it  was  lent,  instead  of  at  the  maturity  of  the 
contract. 

3d.  That  it  was  error  to  have  decreed  a  sale  upon  the  terms  and  condi- 
tions prescribed  in  the  decree. 

As  to  the  defence  of  usury,  set  up  in  the  answer,  there  is  nothing  in 
the  facts  to  show  that  the  purchase  of  the  thirty  or  forty  acres  by  Boothe 
was  a  shift  or  device  to  obtain  from  Earp  a  greater  rate  of  interest  than 
that  allowed  by  law.  As  to  that  tract  of  land,  Boothe,  agreed  to  take  the 
shoes  of  Earp  in  the  purchase  from  Brightwell,  at  the  same  price  which 
Earp  had  agreed  to  pay.  It  is  true,  he  was  paid  in  confederate  money, 
and  the  land,  in  the  opinion  of  one  witness,  was  worth  $15.00  per  acre 
in  that  currency,  while  the  price  fixed  upon  it  was  $5.60  per  acre.  But 
this  latter  sum  was  what  Earp  had  agreed  to  pay  Brightwell,  who  was 
willing  to  receive,  and  did  receive,  the  same  amount  in  the  same  cur- 
rency from  Boothe.  Earp  could  have  retained  the  land  by  paying  $5.60 
per  acre  to  Brightwell.  Boothe  simply  paid  the  debt  due  to  Brightwell ; 
and  as  to  this  part  of  the  land,  took  the  place  of  Earp  in  the  purchase. 
If  the  price  was  low,  it  was  exactly  the  same  which  Earp  agreed  to  pay, 
and  Brightwell  was  willing  to  receive,  in  confederate  currency.  All  that 
can  be  said  of  such  a  transaction  is,  that  the  necessities  of  the  debtor, 
and  his  anxiety  to  retain  a  part  of  the  land,  might  have  induced  him  to 
sell  it  for  something  less  than  its  real  value,  but  it  cannot  be  said  to  be 
marked  by  those  indictee  which  stamp  it  as  usurious. 

The  second  error  assigned  is  that  "  the  appellant  was  required  to  pay 
the  value  of  the  confederate  currency  at  the  time  it  was  lent,  instead  of 
at  the  maturity  of  the  contract. 

This  objection  is  founded  upon  a  misapprehension  of  the  legal  effect  of 
the  contract  between  the  parties.  It  was  not  a  contract  to  pay  a  certain 
sum  of  money  three  years  after  date ;  but  Earp  had  the  right,  at  any 
time  within  three  years,  to  return  the  money  advanced  for  him  by  Boothe 
to  Brightwell ;  and  if  he  had  tendered  it  the  next  day,  Boothe  would 
have  been  bound  to  receive  it. 

It  was  a  privilege  enuring  to  Earp  under  the  contract,  to  repay  the 
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money  at  any  time  within  three  years,  while  Boothe  could  not  demand  it 
until  the  end  of  the  three  years.  Earp  permitted  the  three  years  to 
elapse  without  having  paid  a  dollar.  At  that  time  confederate  money 
had  perished,  and  was  of  course  without  value  to  be  scaled,  and  the  court, 
in  adjusting  the  rights  of  the  parties  after  confederate  money,  which  was 
the  subject  of  the  loan,  had  passed  out  of  existence,  properly  scaled  the 
amount  to  its  value  at  the  time  when  it  was  advanced  by  Boothe. 

As  to  the  third  assignment  of  error,  to  the  effect  that  different  terms 
ought  to  have  been  prescribed  in  the  decree  of  sale,  it  is  sufficient  to  re- 
mark that  this  decree  was  entered  before  the  passage  of  the  act  requiring 
judicial  sales  of  land  to  be  made  on  a  credit  of  one,  two,  and  three  years, 
and  that,  under  all  the  circumstances  of  the  case,  the  terms  of  sale,  upon 
a  credit  of  six  and  twelve  months,  were  not  unreasonable. 

The  court  is  therefore  of  opinion  that  there  is  no  error  in  the  decree 
complained  of  to  the  prejudice  of  the  appellant.  But  it  is  contended  by 
the  learned  counsel  for  the  appellee,  that  there  is  error  in  the  decree,  to 
the  prejudice  of  the  appellee,  to  the  extent  that  it  declares  that  the  con- 
tract between  the  parties  (except  as  to  the  thirty  or  forty  acres)  is  in 
effect  a  mortgage  and  not  a  conditional  sale.  The  court  is  of  opinion 
that  the  said  decree  is  not  erroneous  in  this  respect. 

It  is  often  difficult  to  distinguish  a  conditional  sale  from  a  mortgage. 
The  line  of  discrimination  is  confessedly  indistinct,  and  each  case  must  in 
a  great  measure  depend  upon  its  own  peculiar  circumstances.  Generally 
speaking,  the  difference  between  them  is  that  the  one  is  a  security  for  a 
debt,  the  other  a  purchase  for  a  price  paid,  or  to  be  paid,  to  become  abso- 
lute in  a  particular  event ;  or  a  purchase  accompanied  by  an  agreement  to 
resell  upon  particular  terms.  The  only  difficulty  is  to  ascertain  the  char- 
acter of  the  transaction.  It  may  be  premised  that  where,  upon  the  face 
of  the  transaction,  it  is  doubtful  whether  the  parties  intended  to  make  a 
mortgage  or  a  conditional  sale,  courts  of  equity  will  always  incline  to  con- 
sider it  a  mortgage,  because,  by  means  of  conditional  sales,  oppression  is 
frequently  exercised  over  the  needy,  and  they  are  too  often  made  the  ve- 
hicle of  extortion.  1  Hilli^rd  on  Mortgages,  85,  and  cases  there  cited ; 
Poindexter  v.  Mc  Cannon,  1  Dev.  Eq.  R.  375-6. 

But  this  court  has  fixed  the  criteria  which  must  govern  in  determining 
the  character  of  the  transaction,  whether  it  is  to  be  considered  a  con- 
ditional sale  or  a  mortgage.  In  the  case  of  Robertson  v.  Campbell  ft 
Wheeler,  2  Call,  421,  Pendleton,  J.,  said :  "  It  is  often  a  nice  and  diffi- 
cult question  to  draw  the  line  between  mortgages  and  conditional  sales. 
But  the  great  desideratum,  which  this  court  has  made  the  ground  of  their 
decision,  is,  whether  the  purpose  of  the  parties  was  to  treat  of  a  pur- 
chase, the  value  of  the  commodity  contemplated,  and  the  price  fiked  ;  or 
whether  the  object  was  a  loan  of  money,  and  a  security  or  pledge  for  the 
repayment  intended."  This  rule,  laid  down  by  Judge  Pendleton,  has 
been  adopted  in  several  cases  decided  by  this  court.  See  King  v.  Newman, 
2  Munf.  40 ;  Moss  v.  Green,  10  Leigh,  251 ;  2  Rob.  Prac.  (old  ed.)  51, 
and  cases  there  cited. 

Tried  by  these  criteria  and  the  authorities  above  cited,  it  is  plain,  that 
(except  as  to  the  small  tract  of  thirty  or  forty  acres,  which  was  purchased 
at  a  stipulated  price,  Boothe  agreeing,  as  to  that,  to  take  the  shoes  of  Earp, 
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as  purchaser  from  Brightwell)  the  transaction  between  the  parties  must 
be  treated,  as  to  the  main  tract,  as  a  mortgage,  and  not  as  a  conditional  sale. 
As  to  this  part  of  the  land,  there  was  no  negotiation  as  to  the  price. 
Nothing  was  said  as  to  its  value.  The  negotiation  was  for  a  loan  of 
money ;  and  it  is  so  treated  by  the  plaintiff  hi  his  bill.  He  says,  after 
setting  forth  the  purchase  of  the  land  by  Earp  from  Brightwell :  "  Some 
time  in  the  year  1862  the  said  Earp,  finding  he  was  unable  to  pay  for  it, 
applied  to  your  orator  to  advance  for  him  to  Brightwell  the  said  sum  of 
$700.00,  with  interest,"  &c.  The  defendant,  in  his  answer,  says  that  he 
applied  to  plaintiff  to  borrow  the  money  to  pay  Brightwell  for  the  land  pur- 
chased of  him ;  and  that  the  only  terms  upon  which  the  plaintiff  would 
agree  to  lend  respondent  was  upon  the  terms  set  forth  in  the  covenant 
filed  with  the  bill.  It  is  thus  clear  that  the  transaction  between  the  par- 
ties was  a  borrowing  and  lending  of  money,  and  not  for  a  sale  of  the  land, 
except  as  to  the  small  quantity  above  referred  to.  The  only  object  of  the 
negotiation  was  a  loan  of  money,  and  security  for  its  repayment.  In  such 
cases  the  contract  will  be  treated  as  a  mortgage,  and  not  a  sale.  Such 
is  the  unwillingness  of  courts  of  equity  to  sustain  forfeitures  and  limit  the 
right  of  redemption,  that  it  will  never  be  done,  in  a  case  where  it  appears 
that  the  first  object  of  the  party  was  to  borrow  money  and  not  to  sell  prop- 
erty. 

The  decree  of  the  circuit  court  must  be  affirmed.  Decree  affirmed. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

[October,  1874]. 

admiralty.  —  ptjee  eeected  upon  kiveb  by  bipabian  owner. — 

pilotage. 

ATLEE  v.  NORTHWESTERN  UNION  PACKET  CO. 

1.  A  pier  erected  in  the  navigable  water  of  the  Mississippi  River  for  the 'sole  use  of  the 
riparian  owner,  ad  part  of  a  boom  for  saw-logs,  without  license  or  authority  of  any 
kind  except  such  as  may  arise  from  his  ownership  of  the  adjacent  shore,  is  an  unlaw- 
ful structure,  and  the  owner  is  liable  for  the  sinking  of  a  barge  run  against  it  in  the 
night. 

2.  Such  a  structure  differs  very  materially  from  wharves,  piers,  and  others  of  like  char- 
acter made  to  facilitate  and  aid  navigation,  and  generally  regulated  by  city  or  town 
ordinances,  or  by  statutes  of  the  state,  or  other  competent  authority. 

8.  They  also  have  a  very  different  standing  in  the  courts  from  piers  built  for  railroad 
bridges  across  navigable  streams,  which  are  authorized  by  acts  of  Congress  or  statutes 
of  the  states.     The  structure  in  question  is  sustained  by  none  of  these  considerations. 

4.  Pilots  on  the  navigable  rivers  of  the  interior  are  selected,  examined,  licensed  mainly 
for  their  knowledge  of  the  topography  of  the  streams'  where  they  are  employed ;  and 
a  constant  and  familiar  acquaintance  with  the  towns,  banks,  trees,  &c,  and  the  relation 
of  the  channel  to  them,  and  of  the  snags,  sand-bars,  sunken  barges,  and  other  dangers 
of  the  river  as  they  may  arise,  is  essential  to  the  character  of  a  skilful  pilot. 

5.  Hence,  the  pilot  in  this  case,  who  ran  his  vessel  against  a  pier  which  he  should  have 
known  was  there,  but  did  not,  was  in  fault  for  want  of  that  knowledge.    He  was  also 
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in  fault  for  hugging  the  shore,  near  where  he  knew  the  mill  and  boom  of  appellant 
were,  in  a  dark  night,  when  the  current  of  the  river  would  have  carried  him  into  safe 
and  deep  water  further  out. 
6.  Both  parties  being  in  fault,  the  damages  are  to  be  divided  according  to  the  admiralty 
rule  in  such  case. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  suit  was  originally  a  libel  in  admiralty  in  the  district  court  of 
Iowa,  founded  on  the  sinking  of  a  barge,  for  which  the  appellant  was 
charged  to  be  liable,  on  the  ground  that  it  was,  caused  by  a  collision  with 
a  stone  pier  built  by  him  in  the  navigable  part  of  the  Mississippi  River. 
The  district  court  was  of  opinion  that  Atlee  had  not  exceeded  his  rights 
as  a  riparian  owner  in  building  the  pier  where  it  was,  in  aid  of  his  business 
as  a  lumberman  and  owner  of  a  saw-mill  on  the  bank  of  the  river,  the 
pier  being  part  of  a  boom  to  retain  his  logs  until  needed  for  sawing.  But 
that  court  was  further  of  opinion  that,  by  failing  to  have  a  light  on  this 
pier  during  a  dark  night,  Atlee  was  guilty  of  a  fault  which  rendered  him 
in  part  responsible  for  the  collision.  As,  however,  the  libellants  were 
also  found  to  be  in  fault,  for  want  of  care  and  knowledge  of  this  obstruc- 
tion on  the  part  of  the  pilot,  the  district  court  divided  the  damages,  and 
rendered  a  decree  against  Atlee  for  half  of  them. 

The  circuit  court  was  of  opinion  that  Atlee  had  no  right  to  erect  the 
pier  where  it  was,  and,  seeing  no  fault  on  the  part  of  the  pilot,  decreed 
the  whole  damage  against  Atlee. 

The  appeal  from  that  decree  was  submitted  to  this  court  on  printed  ar- 
gument November  26,  1873,  and  it  was  affirmed  by  an  equal  division  of 
the  court,  which  was  at  that  time  composed  of  eight  members.  On  ap- 
plication for  rehearing,  this  decree  of  affirmance  was  set  aside,  and  a  re- 
argument  ordered  on  the  question  whether  the  damages  should  be  appor- 
tioned, both  parties  being  in  fault. 

As  the  court  is  now  full,  when  this  latter  argument  is  presented  and  the 
original  decree  of  affirmance  has  been  set  aside,  the  court  has  reconsidered 
the  whole  matter,  and  I  now  proceed  to  announce  its  judgment. 

No  question  is  made  of  the  jurisdiction  of  the  district  court  sitting  in 
admiralty. 

The  testimony  is  very  voluminous,  as  is  also  the  discussion  of  it  by 
counsel,  but  we  are  of  opinion  that  the  decision  of  the  case  must  rest 
mainly  on  undisputed  facts,  or  those  about  which  there'  is  but  little  con- 
flict of  testimony. 

We  shall  assume  the  truth  of  the  facts  which  we  state  as  the  foundation 
of  our  judgment,  without  a  reference  to  the  witnesses  by  which  they  are 
proved. 

The  pier  against  which  libellant's  barge  struck  is  about  thirty  feet 
square,  constructed  of  stone  and  timber,  located  from  one  hundred  and 
forty  to  fifty  feet  from  the  bank  of  the  river,  in  water  of  the  average 
depth  of  twelve  feet  at  that  place,  being  ten  feet  even  at  a  low  stage  of 
the  water. 

At  low  water  this  pier  is  fifteen  feet  above  the  surface,  and  a  foot  or 
two  in  very  high  water.  A  part  of  the  distance  between  the  shore  and 
the  pier  consists  in  low  water  of  a  sand-bar.  Seven  hundred  feet  above 
the  pier  this  sand-bar  tends  to  a  point  in  the  river  made  by  the  deposits 
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from  a  small  stream  called  French  Creek,  and  this  point,  in  relation  to 
the  general  coarse  of  the  river,  projects  something  further  toward  the  cen- 
tre of  the  channel  than  Atlee's  pier  does. 

Three  quarters  of  a  mile  above  the  pier  is  the  levee,  wharf,  or  landing- 
place  of  the  city  of  Fort  Madison. 

The  appellant  was  the  owner  of  extensive  saw-mills,  and  of  the  lands 
on  which  they  were  located,  bounded  by  the  river  at  the  point  of  the  loca- 
tion of  the  pier  for  some  distance  above  and  below.  He  had  built  this 
pier,  and  another  below  it,  as  parts  of  a  boom  for  receiving  and  retaining 
the  logs  necessary  for  use  in  his  mill.  Some  kind  of  a  boom  was  neces- 
sary to  enable  him  to  keep  these  logs  safely  and  economically.  No  question 
is  made  but  that  if  he  had  a  right  to  build  a  pier  at  that  place,  it  was 
built  with  due  skill  and  care,  and  that  he  was  blameless  in  every  other 
respect,  unless  the  absence  of  a  light  at  night  was  a  fault. 

The  first  question,  then,  to  be  decided  is,  whether,  in  view  of  these  facts, 
appellant  could  lawfully  build  such  a  pier  at  the  precise  spot  where  this 
was  located. 

The  affirmative  of  this  proposition  was  held  by  the  learned  judge  of  the 
district  court,  on  the  general  ground  of  the  analogy  which  the  present  case 
bears  to  wharves,  levees,  piers,  and  other  landing-places  on  navigable 
rivers,  which  are  built  and  owned  by  individuals,  and  which  are  projected 
into  the  navigable  channel  of  the  river  farther  than  defendant's  pier.  The 
cases  of  Yates  v.  Milwaukee,  10  Wall.  497  ;  Dutton  v.  Strong^  1  Black, 
23,  and  The  Railroad  Co.  v.  Schurmeir,  7  Wall.  272,  are  cited  in  sup- 
port of  the  proposition.  Bridges,  also,  across  these  rivers,  with  piers, 
which  clearly  render  navigation  more  hazardous,  and  which  have  by  this 
court  been  held  to  be  lawful  structures,  are  cited  in  aid  of  this  view. 
Oilman  v.  The  City  of  Philadelphia,  3  Wall.  713. 

What  is  the  precise  extent  to  which,  in  cities  and  towns,  these  struct- 
ures owned  by  individuals,  or  by  the  town  or  city  corporations,  may  be 
permitted  to  occupy  a  portion  of  what  had  been  navigable  water,  and 
under  what  circumstances  this  may  be  done,  it  is  not  our  present  purpose 
to  decide,  nor  to  lay  down  any  invariable  rule  on  the  subject.  It  is  suffi- 
cient to  say  that  we  do  not  consider  the  case  before  us  as  falling  within 
the  principles  on  which  that  class  of  cases  has  been  decided. 

In  all  incorporated  towns  or  cities  located  on  navigable  waters,  there  is 
in  their  charters,  or  in  some  general  statute  of  the  state,  either  express  or 
implied  power  for  the  establishment  and  regulation  of  these  landings. 

This  may  be  done  by  the  legislature  of  the  state,  or  by  authority  ex- 
pressly or  impliedly  delegated  to  the  local  municipal  government.  In  all 
such  cases  there  is  exercised  a  control  over  the  location,  erection,  and  use 
of  such  wharves  or  landings,  which  will  prevent  their  being  made  obstruc- 
tions to  navigation  and  standing  menaces  of  danger. 

The  wharves  or  piers  are  generally  located  by  lines  bearing  such  rela- 
tion to  the  shore  and  to  the  navigable  water  as  to  present  no  danger  to  the 
vessels  using  the  river,  and  the  control  which  the  state  exercises  over 
them  is  such  as  to  secure  at  once  their  usefulness  and  their  safety. 

These  structures  are  also  allowable  in  a  part  of  the  water  which  can  be 
used  for  navigation,  on  the  ground  that  they  are  essential  aids  to  naviga- 
tion itself. 
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The  navigable  streams  of  the  country  would  be  of  little  value  for  that 
purpose  if  they  had  no  places  where  the  vessels  they  floated  could  land, 
witn  conveniences  for  receiving  and  discharging  cargo,  for  laying  by  safely 
until  this  is  done,  and  then  departing  with  ease  and  security  in  the  further 
prosecution  of  their  voyage.  Wharves  and  piers  are  as  necessary  almost 
to  the  successful  use  of  the  stream  in  navigation  as  the  vessels  themselves, 
and  are  to  be  considered  as  an  important  part  of  the  instrumentalities  of 
this  branch  of  commerce.  But  to  be  of  any  value  in  this  respect,  they 
must  reach  so  far  into  deep  water  as  to  enable  the  vessels  used  in  ordinary 
navigation  to  float  while  they  touch  them  and  are  lashed  to  their  sides. 
They  must  of  necessity  occupy  a  part  of  the  stream  over  which  a  vessel 
could  float  if  they  were  not  there. 

The  structure  of  Mr.  Atlee  is  sustained  by  none  of  these  considerations. 
It  is  built  far  away  from  a  city  or  town,  and  might  as  well  be  ten  miles 
off  as  where  it  is,  for  any  relation  it  has  to  the  business  or  commerce  of 
the  city  of  Fort  Madison,  or  any  subjection  to  the  control  of  the  city  au- 
thorities. His  right  to  build  this  structure  in  the  navigable  channel  of 
the  river  is  unsupported  by  any  statute  of  the  state,  general  or  specific, 
by  any  ordinance  of  a  city  or  town,  or  by  any  license  from  any  authority 
whatever. 

Nor  is  there  any  claim  or  pretence  that  this  pier  is  in  aid  of  navigation. 
No  vessel  or  water  craft  is  expected  to  land  there,  nor  are  there  any  ar- 
rangements by  which  they  can  land  or  be  secured  or  fastened.  The  size 
of  the  pier,  its  sharp  corners,  its  elevation  from  the  water,  and  its  want  of 
connection  with  the  shore,  forbid  any  such  use  of  it.  It  is  intended  to  re- 
ceive nothing  that  floats  but  rafts,  and  no  rafts  but  such  as  its  owner  de- 
signs to  keep  there  permanently  for  his  own  use. 

He  rests  his  defence  solely  on  the  ground  that  at  any  place  where  a 
riparian  owner  can  make  such  a  structure  useful  to  his  personal  pursuits 
or  business,  he  can,  without  license  or  special  authority,  and  by  virtue  of 
this  ownership,  and  of  his  own  convenience,  project  a  pier  or  roadway  into 
the  deep  water  of  a  navigable  stream,  provided  he  does  it  with  care,  agd 
leaves  a  large  and  sufficient  passway  of  the  channel  unobstructed. 

No  case  known  to  us  has  sustained  this  proposition,  and  we  think  its 
bare  statement  sufficient  to  show  its  unsoundness. 

It  is  true  that  bridges,  especially  railroad  bridges,  exist  across  the  Miss- 
issippi and  other  navigable  streams,  which  present  more  dangerous  imped- 
iments to  navigation  than  this  pier  of  Mr.  Atlee's,  and  that  they  have,  so 
far  as  they  have  been  subjected  to  judicial  consideration,  been  upheld. 
But  this  has  never  been  upon  the  ground  of  the  absolute  right  of  the 
owners  of  the  land  on  which  they  abutted  to  build  such  structures.  The 
builders  have  in  every  instance  recognized  the  necessity  of  legislative  per- 
mission by  express  statute  of  the  state,  or  the  United  States,  before  they 
ventured  on  such  a  proceeding.  And  the  only  question  that  has  ever  been 
raised  in  this  class  of  cases  is,  whether  a  state  could  authorize  such  an  in- 
vasion of  the  rights  of  persons  engaged  in  navigating  these  streams.  This 
court  has  decided  that,  in  the  absence  of  any  legislation  of  Congress  on 
the  subject,  the  state  may  authorize  bridges  across  navigable  streams  by 
statutes  so  well  guarded  as  to  protect  the  substantial  rights  of  navigation. 
Oilman  v.  Philadelphia^  supra.  But  Mr.  Atlee  has  no  such  authority, 
and  pretends  to  none. 
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We  are  of  opinion  that  the  pier  against  which  libellant's  barge  struck 
-was  placed  by  mm  in  the  navigable  water  of  the  Mississippi  River  with- 
out authority  of  law,  and  that  he  is  responsible  for  the  damages  to  the 
barge  and  its  contents. 

But  the  plaintiff  has  elected  to  bring  his  suit  in  an  admiralty  court, 
which  has  jurisdiction  of  the  case,  notwithstanding  the  concurrent  right 
to  sue  at  law.  In  this  court  the  course  of  proceeding  is  in  many  re- 
spects different,  and  the  rules  of  decision  are  different.  The  mode  of 
pleading  is  different,  the  proceeding  more  summary  and  informal,  and 
neither  party  has  a  right  to  trial  by  jury.  An  important  difference  as 
regards  this  case  is  the  rule  for  estimating  the  damages. 

In  the  common  law  court  the  defendant  must  pay  all  the  damages  or 
none.  If  there  has  been  on  the  part  of  the  plaintiffs  such  carelessness 
or  want  of  skill  as  the  common  law  would  esteem  to  be  contributory 
negligence,  they  can  recover  nothing.  By  the  rule  of  the  admiralty 
court,  where  there  has  been  such  contributory  negligence,  —  or  in  other 
words,  when  both  have  been  in  fault, — the  entire  damages  resulting  from 
the  collision  must  be  equally  divided  between  the  parties.  This  rule  of 
the  admiralty  commends  itself  quite  as  favorably  in  its  influence  in  secur- 
ing practical  justice  as  the  other ;  and  the  plaintiff,  who  has  the  selection 
of  the  forum  in  which  he  will  litigate,  cannot  complain  of  the  rule  of 
that  forum. 

It  is  not  intended  to  say  that  the  principles  which  determine  the  exist- 
ence of  mutual  fault  on  which  the  damages  are  divided  in  admiralty  are 
precisely  the  same  as  those  which  establish  contributory  negligence  at  law 
that  would  defeat  the  action.  Each  court  has  its  own  set  of  rules  for 
determining  these  questions,  which  may  be  in  some  respects  the  same,  but 
in  others  vary  materially. 

The  district  judge  was  of  opinion  in  this  case  that  the  libellant  was  in 
fault,  so  as  to  require  the  application  of  the  admiralty  rule,  and  on  that 
point  this  court  agrees  with  him. 

The  character  of  the  skill  and  knowledge  required  of  a  pilot  in  charge 
of  a  vessel  on  the  rivers  of  the  country  is  very  different  from  that  which 
enables  a  navigator  to  carry  his  vessel  safely  on  the  ocean.  In  this  latter 
case*  a  knowledge  of  the  rules  of  navigation,  with  charts  which  disclose 
the  places  of  hidden  rocks,  dangerous  shores,  or  other  dangers  of  the  way, 
are  the  main  elements  of  his  knowledge  and  skill,  guided  as  he  is  in  his 
course  by  the  compass,  by  the  reckoning,  and  the  observations  of  the 
heavenly  bodies  obtained  by  the  use  of  proper  instruments.  It  is  by 
these  he  determines  his  locality,  and  is  made  aware  of  the  dangers  of  such 
locality,  if  any  exist.  But  the  pilot  of  a  river  steamer,  like  the  harbor 
pilot,  is  selected  for  his  personal  knowledge  of  the  topography  through 
which  he  steers  his  vessel.  In  the  long  course  of  a  thousand  miles  on  one 
of  these  rivers,  he  must  be  familiar  with  the  appearance  of  the  shore  on 
each  side  of  the  river  as  he  goes  along.  Its  banks,  its  towns,  its  landings, 
its  houses  and  trees,  and  its  openings  between  trees,  are  all  landmarks  by 
which  he  steers  his  vessel.  The  compass  is  of  little  use  to  him.  He  must 
know  where  the  navigable  channel  is,  in  its  relation  to  all  these  external 
objects,  especially  in  the  night.  He  must  also  be  familiar  with  all  dan- 
gers that  are  permanently  located  in  the  course  of  the  river,  —  as  sand- 
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bars,  snags,  sunken  rocks  or  trees,  or  abandoned  vessels  or,  barges.  All 
this  he  must  know  and  remember  and  avoid.  To  do  this  he  must  be 
constantly  informed  of  changes  in  the  current  of  the  river,  of  sand-bars 
newly  made,  of  logs  or  snags,  or  other  objects  newly  presented,  against 
which  his  vessel  might  be  injured.  In  the  active  life  and  changes  made 
by  the  hand  of  man  qr  the  action  of  the  elements  in  the  path  of  his  ves- 
sel, a  year's  absence  from  the  scene  impairs  his  capacity,  his  skilled 
knowledge  very  seriously  in  the  course  of  a  long  voyage.  He  should 
make  a  few  of  the  first  "  trips,''  as  they  are  called,  after  his  return,  in 
company  with  other  pilots  more  recently  familiar  with  the  river. 

It  may  be  said  that  this  is  exacting  a  very  high  order  of  ability  in  a 
pilot.  But  when  we  consider  the  value  of  the  lives  and  property  com- 
mitted to  their  control,  —  for  in  this  they  are  absolutely  masters,  —  the 
high  compensation  they  receive,  and  the  care  which  Congress  has  taken 
to  secure  by  rigid  and  frequent  examinations  and  renewal  of  licenses  this 
very  class  of  skill,  we  do  not  think  we  fix  the  standard  too  high. 

Any  pilot  who,  during  the  navigable  season  of  the  year  1870,  was 
engaged  in  conveying  vessels  up  and  down  the  Mississippi  River  past  Fort 
Madison,  would  have  known  of  the  existence  of  this  pier  and  would  have 
avoided  it.  Though  the  pilot  in  this  case  had  been  years  engaged  in 
navigating  this  part  of  the  river,  he  had  been  absent  for  over  a  year,  and 
this  was  his  first  voyage  in  a  period  of  about  fifteen  months.  He,  there- 
fore, did  not  know  of  the  existence  of  this  pier  and  ran  against  it. 

Again,  the  natural  current  of  the  river,  after  striking  the  little  projec- 
tion of  the  sand-bar  below  Fort  Madison,  is  toward  the  eastern  shore,  and 
away  from  the  shore  with  which  this  pier  is  connected.  There  was  a  large 
expanse  of  deep  water  a  hundred  feet  farther  out  than  where  the  vessel 
ran,  which  was  safe,  while  there  must  always  have  been  felt  to  be  more 
or  less  danger  of  striking  the  saw-logs  or  boom,  or  some  other  matter 
belonging  to  Atlee's  mill,  by  hugging  the  shore  at  that  point  even  before 
the  pier  was  built.  A  careful  and  prudent  pilot  in  a  dark  night  as  this 
was  would,  therefore,  have  taken  the  middle  of  the  river,  the  course  of 
its  natural  current,  instead  of  tending  inward  toward  the  shore  after  pass* 
ing  the  projecting  point  of  the  sand-bar.  For  these  reasons  we  are  of 
opinion  £at  there  Was  such  want  of  knowledge  and  skill  in  the  pilot,  and 
such  want  of  care  in  his  management  of  his  vessel  at  that  point,  as  to  re- 
quire the  damages  to  be  divided. 

As  there  is  no  exception  to  the  report  of  the  commissioner  of  the  disr 
trict  court  —  to  whom  the  question  of  damages  was  referred  —  based  on 
this  view,  the  decree  of  the  circuit  court  is  reversed,  with  instructions  to 
render  a  decree  on  the  basis  of  that  report  for  half  the  damages  which  he 
found  the  libellant  to  have  suffered. 
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COURT  OF  APPEALS  OF  MARYLAND. 

(To  appear  in  40  Md.) 

PLEADING  IN  AN  ACTION  TO  BECOVEE  DAMAGES  FOB  POLLUTING 
A  8TBEAM  OF  WATER.  —  ADMISSIBILITY  OP  EVIDENCE.  —  WATER- 
COURSE :  BIGHT  OP  ACTION  POB  POLLUTING  A  STREAM.  —  MEASURE 
OF  DAMAGES.  —  COUNTS  THAT  MAY  BE  JOINED. 

GLADFELTER  v.  WALKER. 

In  an  action  to  recover  damages  for  fouling  a  stream  which  flowed  through  the  farm  of 
the  plaintiff,  the  last  three  counts  of  tne  declaration  alleged  substantially  that  the 
stream  had  long  flowed  through  the  plaintiff's  farm  in  a  pure  state,  but  that  some 
months  prior  to  the  institution  of  the  suit,  the  defendant  had  fouled  and  was  daily 
continuing  to  foul  the  same,  by  throwing  into  it  certain  poisonous  substances.  The 
second  plea  of  the  defendant  stated  that  at  and  long  before  the  time  of  the  commit- 
ting of  the  grievances  alleged  there  was,  and  still  is,  an  ancient  paper-mill  erected 
upon  said  stream,  and  near  the  plaintiff's  land,  to  which  mill  was,  and  still  is,  an- 
nexed the  right  to  use  the  water  of  the  stream  for  all  purposes  belonging  to  the  man- 
ufacture of  paper,  and  that  said  mill  was  from  its  erection  used  in  such  manufacture 
with  the  knowledge  and  acquiescence  of  the  plaintiff  ;  that  the  defendant  purchased 
the  mill  and  the  right  appurtenant  thereto,  to  use  the  water  of  the  stream  for  all 
the  purposes  of  paper  manufacture,  and  that  down  to  the  time  of  such  purchase  no 
objection  was  made  by  the  plaintiff  ;  that  the  defendant  made  use  of  the  water  rea- 
sonably and  properly  according  to  the  customary  methods  of  manufacturing  paper, 
using  only  such  chemicals  ana  other  substances,  and  employing  only  such  methods 
and  processes  as  were  fit  to  be  used  about  the  manufacture  of  paper,  and  conducted 
the  business  of  manufacturing  paper  in  the  said  mill,  in  all  respects,  in  a  reasonable 
and  proper  manner.  Held,  that  this  plea  was  bad,  in  that  having  averred  that  there 
was  a  right  appurtenant  to  the  mill  to  use  the  water  in  the  manufacture  of  paper, 
and  that  the  plaintiff  had  acquiesced  in  this  right  up  to  the  time  of  the  purchase  of 
the  mill  by  the  defendant,  it  failed  to  aver  a  user,  and  acquiescence  by  the  plaintiff 
for  a  period  of  twenty  years. 

The  fourth  plea,  which  averred  that  other  mill-owners  than  the  defendant  had  acquired 
a  prescriptive  right  to  foul  the  stream  which  flowed  through  the  plaintiff's  farm,  was 
also  bad,  for  such  prescriptive  right  acquired  by  others  was  no  bar  to  the  plaintiff's 
right  to  recover  as  against  the  defendant  for  fouling  the  stream. 

Where  the  declaration  expressly  charges  the  defendant  with  fouling  the  stream  which 
flowed  through  the  plaintiff's  farm l>y  throwing  into  it  certain  poisonous  substances, 
a  plea  that  there  was  annexed  to  the  defendant's  mill  a  prescriptive  right  to  use  the 
water  for  all  reasonable  purposes  in  the  manufacture  of  paper,  and  that  the  defendant 
had  so  used  the  water,  and  not  otherwise,  is  defective  m  that  it  does  not  expressly 
deny,  nor  does  it  directly  confess  and  avoid  the  facts  stated  in  the  declaration. 

To  the  declaration  which  charges  the  defendant  with  fouling  a  stream,  to  the  use  of 
which  in  its  natural  state  the  plaintiff  claimed  to  be  entitled,  it  is  not  a  proper  answer 
to  aver  that  upon  the  same  stream  of  water,  above  and  below  the  paper-mill  of  the 
defendant,  there  are  other  paper-mills  which  have  existed  and  been  used  as  such  for 
more  than  twenty  years  prior  to  the  time  of  committing  the  alleged  grievances,  and 
at  the  said  last  mentioned  time  the  water  of  said  stream  was  used  at  said  mills  in 
the  manufacture  of  paper,  and  the  defendant  manufactured  paper  at  his  mill  in  the 
usual  manner  and  witn  reasonable  care. 

At  the  trial  of  an  action  to  recover  damages  for  fouling  a  stream  which  flowed  through 
the  farm  of  the  plaintiff,  he  proved  that  he  was  the  owner  of  the  farm,  and  that  he 
had  resided  thereon  for  seventy  years  ;  that  there  were  dwellings,  a  barn,  and  a  grist- 
mill on  said  farm;  that  prior  to  December,  1869,  when  the  defendant  and  Dushane 
his  partner  commenced  the  use  of  the  mill,  the  water  of  the  stream  had  been  pure, 
clear,  and  limpid,  and  was  used  for  household  purposes,  and  for  watering  the  cattle 
and  stock  ;  but  that  from  and  after  the  date  mentioned,  the  character  of  the  stream 
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had  been  changed,  and  the  water  flowed  daily  for  several  hours  of  a  color  nearly 
black,  and  was  covered  with  foam  from  bank  to  bank  ;  that  it  was  unfit  for  domestic 
use,  and  that  the  plaintiff  was  obliged  to  make  other  arrangements  for  watering  his 
stock  ;  and  that  such  discoloration  in,  and  foam  on  the  water  proceeded  from  sub- 
stances thrown  into  it  at  the  defendant's  mill.  The  plaintiff  also  proved  by  the  wit- 
ness Ball,  that  he  owned  a  farm  on  the  stream  about  two  miles  below  the  plaintiff's  ; 
that  ever  since  the  defendant  and  Dushane  commenced  to  work  the  mill,  the  water  of 
the  stream  was  black  for  six  or  seven  hours,  once,  and  sometimes  twice  a  day,  and 
that  the  stones  at  the  bottom  were  discolored.  The  witness  further  stated  that  there 
were  several  other  paper-mills  on  the  stream,  above  defendant's  mill,  but  none  be- 
tween the  defendant's  mill  and  the  property  of  the  witness,  and  that  the  water  of  the 
stream  was  never  discolored  before  it  was  done  by  the  defendant.  The  plaintiff  then 
proposed  to  ask  the  witness,  whether  he  had  an  opportunity  to  ascertain  the  effect 
produced  on  cattle  by  the  use  of  the  water,  and  if  so,  to  describe  it  ?  To  this  ques- 
tion the  defendant  objected,  but  the  court  overruled  the  objection,  and  the  witness 
answered  that  after  the  water  became  so  impure,  he  lost  by  death  two  horses  and  a 
number  of  hogs,  and  that  on  opening  them,  he  found  the  bladder  nearly  destroyed, 
and  he  found  them  filled  with  the  polluted  water,  or  what  looked  like  it.  On  appeal 
by  the  defendant  it  was  held,  that  this  evidence  was  admissible,  in  connection  with 
other  facts,  to  go  to  the  jury,  to  enable  them  to  determine  whether  the  stream  had 
been  rendered  unfit  for  use  by  the  acts  of  the  defendant. 

The  owner  of  land  through  which  a  stream  flows  is  entitled  to  the  use  of  the  water  in 
its  natural  state  ;  and  any  one  who  pollutes  it,  so  as  to  render  it  unfit  for  such  use,  is 
liable  in  an  action  for  damages,  unless  he  has  acquired  by  grant  or  prescription  an 
adverse  right  against  the  owner  of  the  land. 

And  where  a  stream  is  polluted  by  one  who  has  not  acquired  a  right  so  to  do,  by  long 
enjoyment  or  grant,  an  action  will  lie  against  him  by  the  owner  of  the  land  through 
which  the  stream  flows,  although  he  may  not  have  suffered  any  actual  damage. 

Where  the  owner  of  a  farm  through  which  a  stream  flows  brings  an  action  to  recover 
damages  for  polluting  the  stream,  he  is  entitled  to  recover  such  damages  as  naturally 
or  necessarily  resulted  from  the  wrongful  acts  of  the  defendant ;  the  loss  of  an  oppor- 
tunity by  the  plaintiff  to  rent  his  grist-mill,  the  diminution  in  the  rental  value  of  his 
farm,  and  the  inconvenience  he  may  have  been  put  to  in  the  use  of  the  same,  resulting 
directly  from  the  conduct  of  the  defendant,  are  proper  elements  for  the  consideration 
of  the  jury  in  estimating  the  damages. 

A  count  for  entering  ana  breaking  the  plaintiff's  close  maybe  properly  joined  with 
counts  for  polluting  a  stream  of  water,  to  the  use  of  which  in  its  natural  state  he  is 
entitled. 


Appeal  from  the  superior  court  of  Baltimore  City. 

This  was  an  action  instituted  by  the  appellee  against  the  appellant  and 
one  John  A.  Dushane,  in  the  circuit  court  for  Baltimore  County,  and 
on  the  affidavit  of  the  appellant  was  removed  to  the  superior  court  of 
Baltimore  City.  Dushane  was  returned  non  est.  The  declaration  con- 
tained six  counts :  the  first  was  a  count  in  trespass  quare  clausum  f  regit. 
The  second  count  stated  that  the  plaintiff  was  possessed  of  a  mill  in  Bal- 
timore County,  and  by  reason  thereof,  was  entitled  to  the  flow  of  a 
stream  for  working  of  the  same,  and  the  said  defendants,  by  cutting  the 
bank  of  said  stream,  diverted  the  water  thereof  from  the  mill.  The  third 
count  stated  that  the  plaintiff  was  seised  and  possessed  of  a  certain  farm 
in  Baltimore  County,  and  was  entitled  to  the  flow  and  use  of  a  certain 
stream  of  water  accustomed  to  flow  through  said  farm,  wherewith  to 
water  his  horses,  cattle,  and  stock,  and  the  defendants  had  wrongfully  de- 
prived him  of  the  use  of  said  stream  of  water  by  cutting  the  bank  thereof, 
and  diverting  the  water  away  from  the  land  of  the  plaintiff.  The  other 
counts  of  the  declaration  charged,  with  some  variety  of  allegation,  that 
the  plaintiff,  as  the  owner  of  a  tract  of  land  through  which  the  stream  of 
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water  flowed,  had  been  injured  by  the  manner  in  which  the  water  of  the 
stream  had  been  dealt  with  by  the  defendants,  who  occupied  land  higher 
up,  on  which  was  a  paper-mill;  that  the  defendants  put  noxious  sub- 
stances into  the  stream,  which  so  poisoned  and  polluted  it  as  to  make  it 
unfit  for  the  domestic  uses  of  the  plaintiff.  The  appellant  pleaded  six 
pleas.  The  first  stated  "  that  the  defendant  did  not  commit  the  wrong 
alleged."  The  second  is  sufficiently  set  out  in  the  opinion  of  the  court. 
The  third,  that  "  the  defendant  did  what  was  complained  of  by  the 
plaintiff's  leave."  The  fourth  stated  that  upon  the  said  stream  of  water, 
and  above  the  said  mill  of  the  defendant,  were  divers  other  paper-mills, 
which  for  a  long  time,  to  wit,  for  a  period  of  more  than  twenty  years, 
had  been  used  in  manufacturing  paper ;  and  at  which  mills,  chemicals 
and  other  substances  of  the  same  kind,  quality,  and  description  as  those 
used  by  the  defendant,  and  complained  of  by  the  plaintiff  in  this  action, 
were  employed,  and  at  the  time  of  the  committing  of  the  said  supposed 
grievance,  and  for  more  than  twenty  years  before  the  time  of  the  said 
supposed  grievance,  the  water  of  the  said  stream  was  caused  by  the 
owners  of  the  said  last  mentioned  mill  (who  were  other  persons  than  this 
defendant  or  said  Dushane,  and  wholly  unconnected  with  them)  to  be 
impregnated  therewith,  and  the  same  water  flowed  down  to  the  said 
paper-mill  of  the  defendant,  so  impregnated;  without  this,  that  the 
water  of  said  stream  did  flow  at  and  before  the  time  of  the  said  supposed 
grievance,  or  was  accustomed  to  flow,  or  but  for  said  alleged  acts  and 
doings  of  the  defendant  would  have  flowed  through  the  land  of  the 
plaintiff  in  as  natural  and  unpolluted  a  state  as  the  plaintiff  had  alleged. 
The  fifth  plea  stated  that  the  said  mill  of  the  defendant  was  an  ancient 
paper-mill,  used  as  such  for  more  than  twenty  years  before  the  commit- 
ting of  the  supposed  grievance,  and  that  annexed  and  appurtenant  to  it 
was  the  right  and  privilege  of  making  use  of  the  water  of  the  stream  for 
all  reasonable  purposes  and  uses  belonging  to  the  manufacture  of  paper, 
and  the  water  had  been  so  used  by  the  defendant,  and  not  otherwise ; 
which  was  the  same  matter  complained  of  by  the  plaintiff  in  this  action, 
without  this,  that  the  defendant  committed  the  wrong  alleged.  The 
sixth  stated  that  upon  the  same  stream  of  water  in  the  said  declaration 
mentioned,  and  higher  up  upon  the  same  than  the  said  mill  of  the  de- 
fendant, and  also  b§low  said  defendant's  mill,  were  divers  other  paper- 
mills,  which  had  existed  and  been  used  as  such  paper-mills  for  many 
years  last  past,  and  for  more  than  twenty  years  before  the  committing  of 
the  said  supposed  grievances,  and  at  the  said  last  mentioned  time,  the 
water  of  said  stream  was  used  and  employed  at  said  mills,  in  and  about 
the  manufacture  of  paper,  and  the  defendant  manufactured  paper  at  his 
said  mill  in  a  reasonable,  proper,  and  customary  manner,  and  not  other- 
wise, and  used  only  such  substances  and  compounds,  and  employed  such 
methods  and  processes  as  were  commonly  and  ordinarily  used  in  the 
manufacture  of  paper,  and  exercised  due  care  in  and  about  said  manu- 
facture, and  in  the  use  of  his  said  paper-mill,  and  of  said  stream,  and  did 
not  impregnate,  alter,  or  affect  said  water  of  said  stream  more  than  the 
business  of  manufacturing  paper,  as  so  by  him  reasonably  conducted, 
necessarily  required. 

The  plaintiff  demurred  to  the  second,  fourth,  fifth,  and  sixth  pleas,  and 
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the  demurrer  was  sustained  by  the  court.  Issue  being  joined  on  the  first 
and  third  pleas,  the  case  was  tried,  and  the  jury  gave  a  verdict  for  the 
plaintiff,  damages  one  cent.  A  motion  was  made  by  the  defendant  in  ar- 
rest of  judgment ;  the  motion  was  overruled,  and  judgment  was  entered 
on  the  verdict  for  the  plaintiff,  for  one  cent  damages  and  costs.. 

First  exception.     This  is  stated  in  the  opinion  of  the  court. 

Second  exception.     The  plaintiff  offered  the  following  prayers  :  — 

1.  That  every  man  must  so  use  his  own  property  as  not  to  injure  that 
of  another ;  ana  if  the  jury  shall  find  that  the  drainage  or  refuse  from  the 
def endant'8  paper-mill  was  prior  to  the  institution  of  the  suit  discharged 
into  a  stream  of  water  which  flowed  through  the  land  of  the  plaintiff,  and 
that  the  stream  was  thus  soiled  or  polluted  to  the  injury  of  the  plaintiff, 
then  he  is  entitled  to  recover,  even  if  the  jury  shall  believe  that  the  busi- 
ness carried  on  by  the  defendant  at  said  mill  was  a  lawful  one,  conducted 
in  the  usual  manner  and  with  the  usual  precaution. 

2.  K  the  jury  find  the  facts  set  forth  in  the  preceding  prayer,  the  plain- 
tiff will  not  be  precluded  from  recovering  in  this  action,  because  there  are 
other  paper-mills  upon  the  stream  mentioned  in  said  prayer,  nor  because 
said  other  mills  have  heretofore  discharged  or  still  do  discharge  impurities 
into  the  stream. 

3.  If  the  jury  shall  find  the  facts  set  forth  in  the  first  prayer  of  the 
plaintiff,  then  he  is  entitled  to  recover  for  all  loss  which  he  has  incurred 
by  reason  of  such  pollution  of  the  stream  between  the  time  the  same  com- 
menced and  the  institution  of  this  suit,  the  4th  day  of  May,  1871 ;  and 
in  estimating  such  damages,  the  loss  of  the  opportunity  for  renting  his 
grist-mill  will  be  a  proper  element  to  be  considered,  if  the  jury  believe 
that  he  lost  such  opportunity  because  of  the  conduct  of  the  defendants, 
and  that  the  diminution  in  the  rental  value  of  the  farm  of  the  plaintiff, 
or  any  inconvenience  to  which  he  may  have  been  put  in  the  use  of  his 
said  farm,  and  the  buildings  upon  the  same,  by  reason  of  such  conduct, 
will  also  be  a  proper  element  for  the  consideration  of  the  jury  in  making 
up  their  estimate  of  damages. 

The  court  (Dobbin,  J.)  granted  the  plaintiff's  prayers,  the  first,  in 
connection  with  the  defendant's  second. 

The  defendant  presented  six  prayers,  the  first,  second,  third,  and  fifth 
of  which  were  conceded  or  granted ;  the  fourth  and  sixth,  as  follows,  were 
refused :  — 

4.  That  if  the  stream  upon  which  the  defendant's  mill  was  situated 
has  been  for  more  than  thirty  years  used  by  paper  manufactories,  and  if 
there  are  paper-mills  above  and  below  the  defendant's  on  said  stream,  and 
if  at  the  mill  owned  by  the  defendant,  as  well  as  said  other  mills,  for 
more  than  twenty  years  before  the  institution  of  this  suit,  certain  chem- 
ical compounds,  viz. :  soda  ash,  lime,  bleaching  powder,  and  sulphuric  acid, 
have  been  used  in  the  manufacture  of  paper,  and  the  refuse  of  said  chem- 
ical compounds,  being  all  that  was  not  consumed  in  the  process  of  manu- 
facturing paper,  has  been,  for  more  than  twenty  years  before  the  institu- 
tion of  this  suit,  emptied  into  said  stream,  and  if  in  manufacturing  paper 
from  straw  in  a  proper  and  customary  manner,  by  means  of  said  chemical 
compounds,  the  organic  matter  of  the  straw  becomes  charred,  and  thus 
discolors  without  otherwise  injuring  the  water  flowing  from  said  mill  into 
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said  stream,  and  the  water  flowing  from  said  paper-mill  of  the  defendant 
into  said  stream  is  in  other  respects  the  same  as  it  has  been  accustomed 
to  flow  from  said  mill  for  more  than  twenty  years  before' the  institution 
of  this  suit,  and  is  not  injurious,  then  such  discoloration  is  not  a  ground 
of  action  in  this  case. 

ft,  If  the  jury  find  there  are  other  and  numerous  mills  used  for  the 
manufacture  of  paper  upon  the  stream  mentioned  in  the  pleadings,  and 
upon  other  streams  flowing  into  the  said  stream,  and  in  the  neighborhood 
of  the  farm  of  the  plaintiff,  both  above  and  below  the  said  plaintiff's  farm, 
and  that  the  water  power  in  said  neighborhood  is,  and  has  been,  for  more 
than  twenty  years  before  the  bringing  of  this  suit,  used  for  manufacturing 
purposes,  in  connection  with  the  said  paper-mills,  then  the  plaintiff  is  not 
entitled  to  recover,  unless  the  jury  shall  further  find  that  the  plaintiff  has 
sustained  and  suffered  actual  damage  by  the  using  and  working  of  the 
defendant's  mill. 

The  defendant  prosecuted  this  appeal* 

The  cause  was  argued  before  Bartol,  C.  J.,  Stewart,  Grason,  Miller, 
and  Robinson,  J  J. 

O-eorge  T.  Beall  ft  Arthur  W.  Machen,  for  the  appellant. 

William  A.  Fisher,  contra. 

Robinson,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  to  recover  damages  of  the  appellant,  defendant 
below,  for  entering  -and  breaking  the  plaintiff's  close,  and  for  fouling  a 
stream  of  water,  known  as '"The  Little  Falls  of  the  Gunpowder,"  which 
flowed  through  the  farm  of  the  plaintiff. 

The  declaration  contains  six  counts.  The  last  three  counts  allege  sub- 
stantially that  the  stream  had  long  flowed  through  the  plaintiff's  farm 
in  a  pure  state,  but  that  some  months  prior  to  the  institution  of  this  suit, 
the  defendant  had  fouled,  and  was  daily  continuing  to  foul  the  same,  by 
throwing  into  it  certain  poisonous  substances. 

The  appellant  filed  six  pleas,  and  the  appellee  demurred  to  all  except 
the  first  and  third,  upon  which  he  joined  issue. 

The  second  plea  states  that  at  and  long  before  the  time  of  the  commit- 
ting of  the  grievances  alleged,  there  was,  and  still  is,  an  ancient  paper- 
mill  erected  upon  said  stream,  and  near  the  appellee's  land,  to  which 
mill  was,  and  still  is,  annexed  the  right  to  use  the  water  of  the  stream 
for  all  purposes  belonging  to  the  manufacturing  of  paper,  and  that  said 
mill  was  from  its  erection  used  in  such  manufacture  with  the  knowledge 
and  acquiescence  of  the  plaintiff ;  that  the. defendant  purchased  the  mill, 
and  tfre  right  appurtenant  thereto,  to  use  the  water  of  the  stream  for  all 
the  purposes  of  paper  manufacture,  and  that  down  to  the  time  of  such 
purchase,  no  objection  was  made  by  the  plaintiff;  that  the  defendant 
made  use  of  the  water  reasonably  and  properly,  and  according  to  the  cus- 
tomary methods  of  manufacturing  paper,  using  only  suoh  chemicals  and 
other  substances,  and  employing  only  such  methods  and  processes  as  are 
fit  to  be  used  about  the  manufacture  of  paper,  and  conducted  the  business 
of  manufacturing  in  all  respects  in  a  reasonable  and  proper  manner. 

This  plea  is  no  answer  to  either  of  the  counts  in  the  declaration.  As 
owner  01  the  land  through  which  the  stream  flowed,  the  plaintiff  was  en- 
titled to  the  use  of  the  water  in  its  natural  state,  and  if  the  defendant 
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polluted  the  same,  so  as  to  render  it  unfit  for  use,  he  was  liable  in  an  action 
for  damages,  unless  he  had  acquired  an  adverse  right  against  the  plaintiff 
by  grant  or  prescription.  Murgatroyd  v.  Robinson,  7  Ellis  &  BL  391 ; 
JDickinson  v.  Qrand  Junction  Canal  Co*  7  Exch.  282 ;  Wood  v.  Waud, 
3  lb.  748  ;  Embrey  v.  Owen,  6  Exch.  353  ;  Gardner  v.  Trustees  of  Vil- 
lage of  Newburg,  2  Johns.  Ch.  162. 

The  plea  avers  that  there  was  a  right  appurtenant  to  the  mill  to  use 
the  water  in  the  manufacture  of  paper,  and  that  the  plaintiff  had  acqui- 
esced in  the  exercise  of  this  right  up  to  the  time  of  the  purchase  of  the 
mill  by  the  defendant,  but  it  does  not  aver  a  user,  and  acquiescence  by 
the  plaintiff,  for  a  period  of  twenty  years.  Where  a  prescriptive  right  to 
foul  a  stream  is  rehed  on,  the  plea  should  aver  a  continued  and  uninter- 
rupted user  for  not  less  than  twenty  years. 

The  fourth  plea  is  also  bad.  The  fact  that  other  mill-owners  had  ac- 
quired such  a  prescriptive  right  was  no  bar  to  the  plaintiff's  right  to  re- 
cover as  against  the  defendant  for  fouling  the  stream. 

The  fifth  plea  is  also  defective.  Every  plea  ought  either  to  deny  or 
confess  and  avoid  the  facts  stated  in  the  declaration,  and  the  averments 
in  it  ought  to  be  direct  and  certain  and  not  ambiguous.  The  declaration 
expressly  charges  the  defendant  with  fouling  the  stream,  by  throwing 
into  it  certain  poisonous  substances,  and  a  plea  of  a  prescriptive  right  to 
use  the  water  for  all  reasonable  purposes  in  the  manufacture  of  paper, 
and  that  the  defendant  had  so  used  it,  and  had  not  .used  it  in  any  other 
manner,  does  not  expressly .  deny,  nor  does  it  directly  confess  ana  avoid 
the  facts  stated  in  the  declaration.  It  may  be  that  by  the  methods  and 
processes  adopted  for  the  manufacture  of  paper,  at  the  time  when  the 
prescriptive  right  thus  relied  on  was  acquired,  the  reasonable  use  of  the 
stream  for  all  the  purposes  of  such  manufacture  did  not  foul  the  stream  ; 
whereas  by  another  and  different  process  adopted  by  the  defendant,  and 
such  as  is  now  usual  and  customary  in  the  manufacture  of  paper,  the  rea- 
sonable use  of  the  water  for  the  purposes  of  such  manufacture  may  nec- 
essarily foul  the  water.  If  the  defendant  intended  to  rely  upon  a  pre- 
scriptive right  to  foul  the  stream,  such  a  right  ought  to  have  been  pleaded 
in  direct  and  unambiguous  terms ;  and  in  the  absence  of  such  a  plea,  the 
averment  of  a  right  to  use  it  for  all  reasonable  purposes  in  the  manufac- 
ture of  paper  ought  to  be  construed  as  a  right  to  use  the  water  in  a  man- 
ner not  injurious  to  other  proprietors. 

The  demurrer  -to  the  sixth  plea  was  also  properly  sustained.  If  it  be 
conceded  that  other  mill-owners  had  acquired  the  right  to  foul  the  stream, 
such  a  right,  as  we  have  before  said,  was  no  bar  to  this  action ;  ^nd  the 
averment  that  the  defendant  conducted  his  business  in  the  usual  manner 
and  with  reasonable  care,  is  no  answer  to  a  declaration  which  charges 
him  with  fouling  a  stream  to  the  use  of  which  the  plaintiff  was  entitled. 

The  demurrer,  it  is  true,  reaches  back  to  the  first  fault  in  pleading,  but 
we  have  not  been  able,  after  a  careful  examination,  to  find  any  such  defect 
in  the  plaintiff's  declaration  as  would  have  justified  the  court  in  overrul- 
ing  the  demurrer  interposed  by  him. 

The  first  count  charges,  that  the  defendant  broke  and  entered  certain 
land  of  the  plaintiff,  situate  near  Parkton,  Baltimore  County.  This  we 
think  is  a  sufficient  averment  that  the  locus  in  quo  is  in  Baltimore  County. 
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For  these  reasons,  we  are  of  opinion  that  the  demurrer  was  properly 
sustained. 

At  the  trial  the  plaintiff  proved  that  he  was  the  owner  of  a  farm  of 
about  five  hundred  acres,  through  which  the  stream  flows,  and  that  he  has 
resided  on  the  farm  for  seventy  years  ;  that  there  were  dwellings,  a  barn, 
and  a  grist-mill  on  said  farm ;  that  prior  to  December,  1869,  when  the 
defendant  and  Dushane  his  partner  commenced  the  use  of  the  mill,  the 
water  of  the  stream  had  been  pure,  clear,  and  limpid,  and  was  used  for 
household  purposes,  and  for  watering  the  cattle  and  stock,  but  that  from 
and  after  the  date  mentioned,  the  character  of  the  stream  had  been 
changed,  and  the  water  flowed,  and  still  flows  daily  for  several  hours  of  a 
color  nearly  black,  and  is  covered  with  foam  from  bank  to  bank  ;  that  it 
was  unfit  for  domestic  use,  and  that  the  plaintiff  was  obliged  to  make 
other  arrangements  for  watering  his  stock ;  and  that  such  discoloration  in, 
and  foam  on  the  water,  proceeded  from  substances  thrown  into  the  water 
at  the  defendant's  mill. 

The  plaintiff  also  proved  by  the  witness  Ball,  that  he  owns  a  farm  on 
the  stream  about  two  miles  below  the  plaintiff's ;  that  ever  since  the  de- 
fendant and  Dushane  commenced  to  work  the  mill,  the  water  of  the 
stream  is  black  for  six  or  seven  ho»re  once,  and  sometimes  twice  a  day, 
and  that  the  stones  at  the  bottom  are  discolored.  The  witness  further 
stated,  that  there  are  several  other  paper-mills  on  the  stream  above  de- 
fendant's mill,  but  none  between  defendant's  mill  and  the  property  of  the 
witness,  and  that  the  water  of  the  stream  was  never  discolored  before  it 
was  done  by  the  defendant. 

The  plaintiff  then  proposed  to  ask  the  witness,  whether  he  had  an  op- 
portunity to  ascertain  the  effect  produced  on  cattle  by  the  use  of  the 
water,  and  if  so,  to  describe  it.  To  this  question  the  defendant  objected, 
but  the  court  overruled  the  objection,  and  the  defendant  excepted. 

The  witness  answered  that  after  the  water  became  so  impure,  he  lost 
by  death  two  horses  and  a  number  of  hogs,  and  that  on  opening  them,  he 
found  the  bladder  nearly  destroyed,  and  he  found  them  filled  with  polluted 
water,  or  what  looked  like  it. 

This  evidence  was  clearly  admissible.  One  of  the  questions  before  the 
jury  was  whether  the  defendant  had  so  polluted  the  stream  as  to  render 
the  water  unfit  for  use.  It  might  not  necessarily  follow,  that  because  the 
water  was  discolored  two  miles  below  the  plaintiff's  farm  that  .such  dis- 
coloration was  caused  by  the  defendant,  nor  that  the  horses  and  hogs 
died  from  the  effects  of  the  water.  Yet  these  were  facts  in  connection 
with  other  facts,  to  go  to  the  jury,  from  which  to  determine  whether  the 
stream  had  been  rendered  unfit  for  use  by  the  acts  of  the  defendant. 

The  law  applicable  to  the  case  was  fairly  submitted  to  the  jury.  If 
the  water  of  the  stream  was  polluted  by  the  defendant's  throwing  into  it 
the  drainings  or  refuse  matter  from  his  mill,  the  plaintiff  was  entitled  to 
recover,  unless  the  defendant  had  a  prescriptive  right  so  to  foul  the  water. 

The  fact  that  other  mill-owners  may  have  acquired  such  a  prescriptive 
right,  was  no  bar  to  the  action.  The  plaintiff  sues  for  an  invasion  of  his 
rights  by  the  defendant,  and  if  such  rights  have  been  invaded,  an  action 
will  lie,  although  he  may  not  have  suffered  any  actual  damage. 

Otherwise  the  defendant,  by  continuing  the  practice  for  twenty  years, 
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might  establish,  as  against  the  plaintiff,  the  right  to  discharge  into  the 
stream  the  foul  water  from  his  mill.  Wood  v.  Waud^  supra  ;  Embrey  ▼. 
Owen,  supra ;  John*  v.  Stevens,  3  Vt.  808;  Thomas  v.  Brachney,  17 
Barb.  654 ;  Riplca  v.  Sergeant,  7  Watts  &  Ser.  9. 

The  defendant's  fourth  prayer  was  also  properly  refused.  The  plain* 
tiff  was  not  only  entitled  to  the  use  of  the  stream,  but  to  the  water  in 
its  natural  state,  and  the  defendant  had  no  right  to  discolor  the  same,  by 
throwing  into  it  the  refuse  matter  of  his  mill,  although  such  discoloration 
may  not  have  been  injurious  to  animal  life.  The  queBtion  was  not 
whether  the  acts  of  the  defendant  had  rendered  the  water  destructive  to 
animal  life,  but  whether  the  plaintiff  was  entitled  to  the  use  of  it  in  its 
natural  state,  and  if  so,  whether  the  defendant  had  interfered  with  that 
use.     "Aqua  currit  et  debet  currere  ut  currere  solebat" 

The  sixth  prayer  was  properly  refused  for  reasons  heretofore  assigned. 

The  rule  in  regard  to  damages  was  correctly  laid  down.  The  plaintiff 
was  entitled  to  recover  such  damages  as  naturally  or  necessarily  resulted 
from  the  wrongful  acts  of  the  defendant,  and  the  loss  of  an  opportunity 
to  rent  hid  grist-mill,  the  diminution  in  the  rental  value  of  the  farm,  and 
the  inconvenience  he  may  have  been  put  to  in  the  use  of  the  same,  re- 
sulting directly  from  the  conduct  of  the  defendant,  were  proper  elements 
to  be  considered  by  the  jury  in  estimating  the  damages.  The  verdict  in 
this  case  being  for  one  cent,  it  will  hardly  be  contended  that  the  damages 
were  excessive* 

The  ground  upon  which  the  motion  in  arrest  of  judgment  was  based,  a 
misjoinder  of  counts,  even  conceding  that  such  a  motion  could  be  made 
in  this  case,  is  disposed  of  by  Williams  v.  Bramble,  2  Md.  818. 

There  a  count  in  trover  was  joined  with  a  count  in  trespass  vi  et  armis 
de  bonis  asportatis,  and  the  court  said,  there  could  be  no  misjoinder 
where  the  same  plea  could  be  pleaded  and  the  same  judgment  given  on 
all  the  counts.  So  here  there  is  no  misjoinder,  because  the  first  count 
for  entering  and  breaking  the  plaintiff's  close  was  joined  with  counts  for 
polluting  the  stream,  to  the  use  of  which  he  was  entitled. 

For  these  reasons  the  judgment  below  will  be  affirmed. 

Judgment  affirmed. 


SUPREME   COURT  OF   OHIO. 

(To  appear  in  25  0.  S.  R.) 
INSURANCE. —  COLLISION.  —  NEGLIGENCE   OP  PILOT. 
GERMANIA  INSURANCE  COMPANY  v.  SHERLOCK. 

1.  A  policy  of  insurance  on  a  steamboat  against  loss  by  fire  only,  covers  a  loss  by  fire 
caused  by  collision  where  collision  is  not  excepted,  by  the  terms  of  the  policy,  from 
the  risk  named. 

2.  Where  the  conduct  of  a  pilot  results  in  injury  to  the  owner  of  the  vessel,  but  is  free 
from  fraud,  gross  negligence,  and  wilful  violation  of  a  known  positive  law,  he  is  not 
guilty  of  barratry  within  the  rule  of  maritime  or  insurance  law. 
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Error  to  the  superior  court  of  Cincinnati. 

The  original  action  was  brought  by  Thomas  Sherlock  and  others  against 
the  Germania  Fire  and  Marine  Insurance  Company  of  Cincinnati,  on  a 
policy  of  insurance  u  against  loss  by  fire  only,"  issued  on  the  steamboat 
America,  owned  by  the  plaintiffs,  and  used  in  navigating  the  Ohio  River 
for  account  of  the  United  States  Mail  Line  Company. 

The  contract  of  insurance  between  the  parties  was  written  on  a  printed 
form  (in  blank)  for  a  marine  policy,  and  the  portions  material  to  this 
case  are  as  follows :  — 

44  This  policy  of  insurance  witnesseth,  that  the  Germania  Fire  and 
-Marine  Insurance  Company  of  Cincinnati,  by  these  presents,  do  cause 
Thos.  Sherlock,  treasurer,  to  be  insured  in  the  sum  of  not  exceeding 
seventy-jive  hundred  dollars,  lost  or  not  lost,  upon  the  Str.  *  America^ 
against  loss  by  fire  only,  wherever  she  is  in  safety  at  noon  of  the  twenty- 
second  day  of  April,  1868,  and  from  thence  to  noon  of  the  twenty-second 
day  of  April,  1869,  when  this  policy  shall  expire,  unless  sooner  terminated 
or  made  void  by  conditions  hereinafter  expressed. 

44  With  permission  to  navigate  the  usual  western  rivers  for  account  of  the 
United  States  Mail  Line  Company,  against  the  risk  of  fire  only*  Coal-oil 
clause  waived.    $7,500  @  5  %  §375." 

The  parts  in  italics  are  the  written  portions  of  the  policy. 

The  perils  are  thus  described  in  the  formal  printed  portion  of  the 
policy :  — 

44  Touching  the  perils,  which  the  said  insurance  company  is  content  to 
bear,  and  take  upon  it,  under  this  policy,  they  are  of  the  seas,  lakes, 
rivers,  canals,  fires,  and  jettisons,  that  shall  come  to  the  damage  of  said 
vessel,  or  any  part  thereof. 

44  Warranted  by  the  assured  that  this  company  shall  be  free  from  all 
claim  for  loss  or  damage  arising  from  or  caused  by  theft,  barratry,  robbery, 
civil  commotion,  war,  or  piracy,  or  during  any  time  said  vessel  shall  be 
seized  and  taken  possession  of,  or  detained  by  any  act  of  the  United  States 
government,  or  other  legally  excluded  causes ;  from  damage  that  may  be 
done  by  the  vessel  hereby  insured  to  any  other  vessel  or  property  ;  from 
any  loss  or  damage  occasioned  by  the  said  vessel  being  improperly  laden, 
by  the  bursting  of  the  boilers,  collapsing  of  the  flues,  explosion  of  gun- 
powder, the  derangement  or  breaking  of  the  engines  or  machinery,  or  any 
consequences  resulting  therefrom,  unless  the  same  be  caused  by  unavoid- 
able external  violence ;  from  any  loss  occasioned  by  ice,  between  BisselPs 
Point  and  Picotte  Street,  St.  Louis." 

About  eleven  o'clock  on  the  night  of  December  4, 1868,  The  America, 
while  ascending  the  Ohio  River,  near  Warsaw,  Kentucky,  collided  with  a 
descending  steamboat,  The  United  States,  also  owned  by  the  plaintiffs, 
and  used  in  the  same  trade. 

The  United  States  was  immediately  set  on  fire  by  the  collision,  and  af- 
terward flames  were  communicated  from  it  to  The  America,  whereby  the 
latter  boat  was  wholly  destroyed  by  fire. 

The  29th  section  of  the  act  of  Congress,  44  to  provide  for  the  better 
security  of  the  lives  of  passengers  on  board  of  vessels  propelled  in 
whole  or  in  part  by  steam,"  approved  August  30, 1852  provides  as  fol- 
lows :  — 
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"  That  it  shall  be  the  duty  of  the  supervising  inspectors  to  establish 
such  rules  and  regulations,  to  be  observed  by  all  such  vessels  in  passing 
each  other,  as  they  shall  from  time  to  time  deem  necessary  for  safety ; 
two  printed  copies  of  which  rules  and  regulations,  signed  by  said  inspectors, 
shall  be  furnished  to  each  of  such  vessels,  and  shall  at  all  times  be  kept 
posted  up  in  conspicuous  places  on  such  vessels,  which  rules  shall  be  ob- 
served both  night  and  day.  Should  any  pilot,  engineer,  or  master  of  any 
such  vessel  neglect  or  wilfully  refuse  to  observe  the  foregoing  regula- 
tions, any  delinquent  so  neglecting  or  refusing  shall  be  liable  to  a  penalty 
of  $30,  and  to  all  damage  done  to  any  passenger  in  his  person  or  baggage 
by  such  neglect  or  refusal ;  and  no  such  vessel  shall  be  justified  in  com- 
ing into  collision  with  another  if  it  can  be  avoided." 

In  pursuance  of  this  act,  the  supervising  inspectors  of  steamboats 
established,  among  others,  the  following  rules  for  pilots,  to  wit :  — 

1.  When  steamers  are  approaching  each  other  the  signal  for  passing 
shall  be  one  sound  of  the  steam-whistle  to  keep  to  the  right,  and  two 
sounds  of  the  steam-whistle  to  keep  to  the  left ;  these  signals  first  to  be 
made  by  the  ascending  steamer.  If  the  dangers  of  navigation,  darkness 
of  the  night,  narrowness  of  the  channel,  or  any  other  cause,  render  it 
necessary  for  the  descending  boat  to  take  the  other  side,  she  can  do  so  by 
making  the  necessary  signals,  and  the  ascending  steamer  must  govern 
herself  accordingly.  These  signals  to  be  observed  by  steamers  either  day 
or  night. 

"  2.  Should  steamers  be  likely  to  pass  near  each  other,  and  these  signals 
should  not  be  made  and  answered  by  the  time  such  boats  shall  have  ar- 
rived at  the  distance  of  eight  hundred  yards  from  each  other,  the  engines 
of  both  boats  shall  be  stopped;  or  should , the  signal  be  given  and  not 
properly  understood  from  any  cause  whatever,  both  boats  shall  not  be 
i£  sLted  until  the  propJr  signals  are  made,  answered,  and  under- 
stood. 

On  the  trial  of  the  cause  in  the  court  below,  a  verdict  and  judgment 
were  rendered  in  favor  of  the  plaintiffs.  A  bill  of  exceptions  was  taken, 
in  which  is  set  out  all  the  testimony  offered  at  the  trial ;  the  charge  of 
the  court  to  the  jury ;  and  requests  to  charge,  submitted  by  the  defendant, 
which  were  overruled,  and  exceptions  taken. 

This  petition  is  prosecuted  by  the  defendant  below,  and  the  principal 
errors  assigned  and  relied  on  arise  on  the  charge  as  given,  and  in  refusing 
to  charge  as  requested. 

John  F.  Foiled  for  plaintiff  in  error.  I.  The  peril  against  which  the 
defendant  insured  the  plaintiffs,  as  expressed  in  the  written  part  of  the 
policy  (and  it  is  well  settled  in  insurance  law  that  the  written  part  of  the 
policy  controls  the  printed  where  there  is  any  conflict  between  that  which 
is  printed  and  the  written  parts),  is  "  against  the  risk  of  fire  only." 

The  first  defence  was  a  denial  that,  in  contemplation  of  law,  the  boat 
was  lost  by  fire  ;  and  we  think  that  the  court  erred  in  the  several  rulings 
relating  to  this  defence. 

The  general  charge  of  the  court  upon  this  point  is  predicated  upon  the 
presumption  that  in  the  policy  there  is  no  express  exception  of  the  perils 
of  the  river,  or  of  collision.  Whether  the  peril  of  collision  is  expressly 
excepted  or  not,  one  thing  is  certain,  and  for  all  practical  purposes  the 
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only  inquiry  we  need  make,  perils  of  the  river,  including  collision,  were 
not  insured  against  by  this  policy,  and  if  not  excepted,  they  were  at 
least  expressly  excluded,  and  that,  too,  by  a  distinct  and  positive  act  of 
the  parties. 

The  court  mistook  the  law  in  charging  that  if  "  this  boat  was  destroyed 
by  fire,  it  is  not  a  defence  that  the  fire  was  caused  remotely  or  proximately 
by  the  collision." 

The  term  "  destroyed  by  fire  "  is  clearly  used  here  in  the  sense  of 
burned  up. 

In  a  legal  sense,  and  upon  this  ground,  our  first  defence  was  predicated. 
We  say  that  it  was  not  destroyed  by  fire,  but  by  the  collision. 

But  the  whole  expression,  taken  together,  can  leave  no  doubt  upon  the 
mind  of  any  one,  as  it  certainly  did  not  upon  the  mind  of  the  jury,  that  if 
the  boat  burned,  they  were  not  permitted  to  inquire  whether  or  not  the 
collision  caused  the  burning. 

And  this  brings  us  to  the  often  used,  and  in  too  many  instances  wrongly 
applied  maxim,  "  Injura  non  remota  causa  sed  proxima  spectator" 

The  sound  judicial  construction  of  the  maxim,  and  the  one  that  is 
being  adopted  by  our  ablest  courts  and  judges,  is  that  the  proximate 
cause  is  the  causa  sine  qua  non.  1  Phillips  on  Insurance,  sec.  1132 ; 
Brady  v.  Northwestern  Ins.  Co.  11  Mich.  425  ;  Case  v.  Hartford  Ins.  Co. 
13  HI.  676  (if  the  last  in  the  train  of  circumstances  resulting  in  a  loss  is 
the  only  one  that  can  be  considered,  is  it  not  clear  that  in  the  case  last 
cited  the  removal  of  the  goods  and  not  the  fire  was  the  proximate  cause  of 
the  loss  ?  )  ;  Roe  $  Kercheval  v.  The  Columbus  Ins.  Co.  17  Mo.  301 ; 
Montgomery,  fte.  v.  Fireman's  Ins.  Co.  16  B.  Mon.  427  (and  see  16  B. 
Mon.  427,  as  to  the  true  method  of  construing  a  policy  of  insurance)  ; 
Strong  et  aL  v.  Sun  Mutual  Ins.  Co.  31  N.  Y.  103  ;  Waters  v.  The  Mer- 
chants' Louisville  Ins.  Co.  11  Pet.  213  ;  Peters  v.  The  Warren  Ins.  Co.  14 
Pet.  99  ;  General  Mutual  Ins.  Co.  v.  Sherwood,  14  How.  364  ;  Insurance 
Company  v.  Tweed,  7  Wal.  44;  Ms  Cargo  v.  New  Orleans  Ins.  Co.  10 
Rob.  (La.)  202  ;  Magoun  v.  New  England  Marine  Ins.  Co.  1  Story,  157  ; 
Potter  v.  Ocean  Ins.  Co.  3  Sumn.  27  ;  Montoyu  v.  Lon.  Ass.  Co.  6  Exch. 
450 ;  Lawrence  v.  Aberdein,  7  E.  0.  L.  38 ;  Q-abay  v.  Lloyd,  10  E.  C.  L. 
229 ;  Thompson  v.  Hopper,  88  E.  C.  L.  937  ;  Ionides  v.  The  U.  M.  Ins. 
Co.  108  E.  C.  L.  259. 

II.  The  pilots  of  these  boats  were  guilty  of  criminal  misconduct,  and 
these  underwriters  are  not  liable,  under  their  policy,  for  any  of  the  conse- 
quences thereof. 

This  criminal  misconduct  of  the  pilots  is  barratry. 

For  the  definition  of  barratry,  see  Bouvier's  Law  Dictionary ;  Phillips 
on  Ins.  sees.  1062, 1067,  1073  ;  Patapsco  Ins.  Co.  v.  Coulter,  3  Pet.  230 ; 
Earle  v.  Rowecroft,  8  East,  126. 

By  the  express  terms  of  the  Act  of  Congress,  1852,  simple  neglect  to 
comply  with  its  provisions,  resulting  in  loss,  is  a  fraud  upon  the  owners, 
and  is  barratry.  1  Phillips  on  Ins.  sec.  1051 ;  Insurance  Company  v. 
Marsh,  41  Penn.  St.  394 ;  N.  Y.  $  Liv.  U.  S.  M.  S.  Co.  v.  Rumball,  21 
How.  872. 

W.  H.  Q-holson,  for  plaintiff  in  error.  In  this  case,  in  the  written  part 
of  the  policy,  it  is  expressly  stated  that  the  insurance  is  "  against  the  risk 
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of  fire  only,"  and  no  erasure  is  made  in  the  printed  part.  If,  as  is  ad- 
mitted, the  perils  of  the  river  are  not  covered,  it  is  by  virtue  of  the  express 
statement  in  the  written  part,  and  the  rule  that  such  a  statement  controls 
the  printed  part.  It  is  an  express  exception  of  perils  of  river,  shown  by 
the  intent  of  the  parties  in  the  writing  itself.  1  Parsons  on  Insurance, 
65,614. 

Collision  is  not  excepted  in  the  same  clause  or  in  the  same  terms  as 
barratry ;  but  the  intent  to  except  it  is  shown,  and  that  intent,  when  as- 
certained, must  have  the  same  effect,  whatever  the  language  in  which  it  is 
expressed. 

The  law  has  prescribed  no  form  of  words  to  except  a  risk  from  a  ma- 
rine policy.  It  is  therefore  a  mere  question  of  construction.  William*  v. 
Burrell,  50  E.  C.  L.  402 ;  Masury  v.  Southworth,  9  Ohio  St.  340. 

In  the  case  of  concurrent  causes,  to  one  of  which  it  is  necessary  to  at- 
tribute the  loss,  it  can  make  no  difference  whether  one  of  the  causes  is  ex- 
cepted, or  simply  not  insured  against.     1  Parsons  on  Insurance,  619. 

What  we  desired  to  have  put  to  the  jury  was,  whether  a  peril  not  in- 
sured against  (collision)  did  not  make  a  causa  causans  efficacious  in  the 
production  of  the  mischief  ? 

To  determine  whether  it  (collision)  did  constitute  such  causa  causans, 
we  asked  the  court  to  apply  the  well  established  rules  or  tests,  copied  from 
high  authority  on  the  subject,  in  the  fourth  and  fifth  charges.  1  Phillips 
on  Insurance,  sees.  1097,  1132,  1137. 

If  there  was  an  insurance  against  fire,  and  no  insurance  against  col- 
lision,  it  can  make  no  difference  whether  the  risk  of  collision  was  expressly 
excepted  or  simply  not  covered.  Waters  v.  The  Merchants*  Ins.  Co.  11 
Pet.  213. 

It  will  be  seen  from  the  facts  of  this  case  in  11  Peters,  particularly  as 
shown  by  the  argument,  there  was  no  express  exception  of  barratry. 

On  the  question  what  is  the  predominating,  efficient,  real  cause  of  the 
loss,  we  cite  the  following  authorities.  They  sustain  fully  the  idea  con- 
tained in  the  fifth  charge  asked  by  defendant,  that  nearness  of  time  is  not 
the  test,  but  the  efficient  agency  is  the  test.  The  true  question  is,  what 
caused  the  loss,  not  what  instrument  was  employed.  The  knife  used  by 
the  assassin,  in  one  sense,  causes  death,  but  the  assassin  himself  is  the  real 
cause.  The  fire  may  destroy  the  boat,  but  if  the  fire  was  the  direct,  nec- 
essary, inevitable  result  of  the  collision,  —  if  without  the  collision  there' 
would  have  been  no  fire, — then,  according  to  all  the  authorities,  the  col- 
lision, not  the  fire,  is  the  cause  of  the  loss.  Waters  v.  Louisville  Ins.  Co. 
11  Peters,  213  ;  Thompson  v.  Hopper,  88  Eng.  C.  L.  447  ;  OarbaUero  v. 
Home  Mutual  Ins.  Co.  15  Louisiana  Ann.  217  ;  Roe  fi  Kercheval  v.  Col. 
Ins.  Co.  17  Mo.  301 ;  Brady  v.  Northwestern  Ins.  Co.  11  Mich.  425 ; 
lonides  v.  Universal  Ins.  Co.  108  Eng.  C.  L.  259  ;  Cass  v.  Hartford  Ins. 
Co.  18  Illinois,  676*  681 ;  16  B.  Mon.  427,  440  ;  Cargo  v.  New  Orleans 
Ins.  Co.  10  Rob.  (La.)  212 ;  Tweed  v.  Ins.  Co.  7  Wallace,  44. 

The  decision  in  the  case  of  Thompson  v.  Hopper,  6  E.  &  B.  (88  E.  C. 
L.)  937,  947,  was  reveraed  — E.,  B.  &  E.  (96  E.  C.  L.)  1088,  1035;  but 
the  grounds  of  reversal  in  no  way  affect  the  purpose  for  which  we  cite  it, 
which  is  to  show  the  opinion  of  Lord  Campbell  as  to  the  proper  applica- 
tion, in  general,  of  the  rule  "Causa  proxima  non  remota  spectatur, '  and 
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his  approbation  of  the  decision  in  Waters  v.  Louisville  Ins.  Co.  and  his 
construction  of  that  decision. 

A  policy  which  covers  "  fire  only  "  is  the  same  in  effect  in  law,  in  com- 
mon sense,  and  in  common  parlance,  as  a  policy  against  every  loss,  except 
all  losses  which  are  caused  by  any  other  peril  than  "  fire  only/' 

As  to  what  constitutes  "  criminal  misconduct,"  what  is  discretion,  see 
Citizens'  Ins.  Cb.  v.  Marsh,  41  Penn.  St.  386  ;  Bentley  v.  Coyne,  4  Wal- 
lace, 509 ;  3  Pet.  222 ;  2  Cush.  500,  511. 

Lincoln,  Smith  ft  Warnock,  Hoadly,  Jackson  ft  Johnson,  and  S.  ft  S. 
H.  Matthews,  for  defendants  in  error.  I.  The  insurance  was  one  .covering 
the  damage  done  to  said  steamboat  by  fires.  But  it  has  certain  excep- 
tions to  this  liability  expressly  provided.  For  all  damage  caused  by  or 
arising  from  barratry,  civil  commotion,  war,  or  piracy,  or  during  the  time 
said  vessel  shall  be  seized  and  taken  possession  of  or  detained  by  the 
United  States  government,  or  by  the  bursting  of  the  boilers,  collapsing  of 
the  flues,  explosion  of  gunpowder,  or  from  any  loss  caused  by  the  use  of 
an  open  light  in  the  hold.  It  is  evident  that  loss  by  fire  may  arise  from, 
or  be  occasioned  by,  the  above  causes,  or  during  such  times ;  and  such 
losses  are  expressly  excluded  from  the  otherwise  general  operation  of  the 
policy  covering  damage  by  fire.  This  contract  in  express  terms  is  to  make 
good  such  loss  or  damage  as  may  occur  to  the  boat  by  fire,  that  being  a 
)  well  defined  and  distinct  peril,  differing  in  its  nature  from  perils  of  the 

river,  and  from  collision,  which  is  one  of  the  perils  of  the  river.  The  de- 
fendant, by  the  express  terms  of  the  agreement,  is  bound  to  make  good 
such  loss,  unless  the  same  is  excepted  from  the  operation  of  the  general 
terms  of  the  policy.  And  certain  fires,  which  can  be  traced  to  specific 
causes,  being  thus  expressly  excepted,  the  rule  is  that  no  other  exception 
can  be  ingrafted  upon  the  policy  and  taken  from  under  its  operation. 

The  rule  that  governs  cases  of  this  kind  is  expressed  in  the  cases  of  The 

Columbia  Ins.  Co.  v.  Lawrence,  10  Pet.  617 ;  Waters  v.  Mer.  Lou.  Ins.  Co. 

11  Pet.  225 ;  City  Fire  Ins.  Co.  v.  Corlies,  21  Wend.  371 ;  Millaudon  v. 

i.  The  Orleans  Ins.  Co.  4  La.  Ann.  15  ;  St.  John  v.  American  Mu.  F.  ft  M. 

Ins.  Co.  1  Kern.  518  ;  Hale  v.  The  Wash.  Ins.  Co.  2  Story,  184 ;  Broom's 
Legal  Maxims,  278;  The  Western  Ins.  Co.  v.  Cropper,  82  Penn.  St. 
856. 

The  view  here  taken  is  strengthened  by  another  class  of  authorities. 
They  are  to  the  effect  that  the  indemnity  given  by  a  policy  of  insurance 
shall  be  as  broad  as  the  language  of  the  policy,  upon  any  fair  interprets 
tion  of  it,  will  admit.  1  Duer  on  Ins.  sec.  5,  Lect.  II.  part  1,  p.  161 ; 
Snappft  Hanger  v.  The  Mer.  ft  Man.  Ins.  Co.  8  Ohio  St.  461 ;  Moadinger 
Y.M.F.  Ins.  Co.  2  Hall,  493;  Stacy  v.  The  Franklin  Ins.  Co.  2  W.  & 
S.  545. 

The  court  will  bear  in  mind  that  it  is  the  written  part  of  this  policy 
that  insures  this  steamer  against  loss  or  damage  by  fires ;  and  these  writ- 
ten terms  are  not  to  be  set  aside  by  equivocal,  printed  conditions  found  in 
the  general  form,  but  the  former  do  in  fact  set  aside  the  latter  whenever 
there  is  any  inconsistency.     Duer  on  Ins.  165,  sec.  11,  Lect.  II.  1 ;  An- 

>11  on  Ins.  11,  sec.  15 ;  Hayward  v.  Liv.  ft  Lon.  Ins.  Co.  40  N.  Y.  457  ; 

Tarper  v.  The  IT.  T.  C.  Ins.  Co.  22  N.  Y.  (3  Keyes)  443,  444 ;  Pindar  v. 
The  Kings  Co.  Ins.  Co.  86  N.  Y.  648 ;  Robertson  et  al.  v.  French,  4t  East, 
186. 
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The  contract  of  insurance  being  the  language  of  the  insurer,  must  be 
taken  most  strongly  against  the  underwriter.  Where  there  is  any  ground 
for  fair  doubt,  this  rule  applies  against  the  underwriter.  Blackett  v.  As- 
surance Co.  2  Cromp.  &  J.  251 ;  Snapp  $  Hanger  v.  Mer.  ft  Man.  Ins. 
Co.  8  Ohio  St.  461,  462  ;  Donnell  v.  The  Col.  Ins.  Co.  2  Sumn.  881 ;  Sul- 
len v.  Denning j  5  B.  &  C.  847  ;  Earl  of  Cardigan  v.  Armitage,  2  B.  &  0. 
207  ;  1  Duer  on  Ins.  161,  162,  sec.  6 ;  Western  Ins.  Co.  v.  Cropper  et  al. 
32  Penn.  355  ;  Knight  v.  Cambridge,  1  Strange,  581. 

The  maxim,  Causa  proxima  nan  remota  spectatur,  is  specially  applicable 
to  insurance  contracts  and  to  this  case. 

The  maxim  above  quoted  becomes  especially  necessary  in  insurance  con- 
tracts in  order  that  there  may  be  a  plain  and  intelligible  rule  by  which 
the  liability  of  the  underwriters  to  the  assured,  and  among  themselves,  can 
be  ascertained.  Suppose  there  had  been  another  set  of  policies  covering 
these  boats  against  the  perils  of  the  river.  What  would  that  class  of  un- 
derwriters have  said  if  sued  for  this  loss  ?  Would  they  not  have  replied, 
that  the  collision  did  no  damage  to  the  boat,  but  that  she  was  burned  up, 
and  that  the  underwriters  against  peril  by  fire  were  bound  for  the  loss  ? 

But  for  this  maxim,  what  an  interminable  confusion  and  opportunity 
for  litigation !  Except  for  this  rule,  how  could  any  one  adjust  the  cases, 
and  charge  to  the  assured  and  to  each  set  of  underwriters  their  appropriate 
shares  of  the  loss  ?  Cases  of  the  kind  are  not  uncommon.  See  Stacy  v. 
Frank.  Ins.  Co.  2  W.  &  S.  506  ;  Gerodt  v.  Del.  M.  Ins.  Co.  31  Mo.  596 ; 
Madison  Ins.  Co.  v.  Fellows,  Disney,  228  ;  The  Ass.  F.  Ins.  Co.  v.  Assum, 
6  Md.  168 ;  Blake  v.  Ex.  M.  Ins.  Co.  12  Gray,  273 ;  How.  Ins.  Co.  v. 
Scribner,  5  Hill,  301. 

So  complicated  has  the  modern  contract  of  insurance  become,  that  it  is 
now  among  the  most  difficult  of  practical  affairs  to  adjust  such  losses  satis- 
factorily ;  and  only  by  strict  compliance  with  this  maxim  in  many  of  the 
cases  can  any  adjustment  be  made. 

And  this  maxim  in  fact  is  so  applied  to  avoid  such  difficulties,  and  such 
application  is  established  by  the  courts.  PerrirCs  AdirCr  v.  Pro.  Ins.  Co. 
11  Ohio,  171 ;  2  Arnould  on  Ins.  766  ;  Dabney  v.  New  Eng.  M.  M.  Ins.  Co. 
14  Allen,  309 ;  Ionides  v.  Uni.  Mar.  Ins.  Co.  14  C.  B.  284 ;  Dixon  r. 
Sadler,  5  Mees.  &  Wels.  414 ;  Thompson  v.  Hopper,  88  E.  C.  L.  937 ; 
Livie  v.  Janson,  12  East,  653 ;  11  Johns.  27 ;  Ghreen  et  al.  v.  Elmslie, 
Peake's  N.  P.  Cas.  212 ;  Tatham  v.  Hodgson,  6  Term,  659 ;  Powell  v. 
Gudgeon,  5  Mau.  &  Sel.  436 ;  Norwich  ft  N.  T.  Trims.  Co.  v.  Western 
Mass.  Ins.  Co.  34  Conn.  561 ;  TJ.F.  $  M.  Ins.  Co.  v.  Foote,  22  Ohio  St. 
350 ;  Boatman's  Ins.  Co.  v.  Parker,  23  Ohio  St.  95 ;  Maryland  Fire  Ins. 
Co.  v.  Whiteford. 

The  collision  was  not  the  immediate  and  proximate  cause  of  the  fire. 
It  was  two  steps  behind,  and  we  look  not  to  nearness  in  time,  but  to  the 
order  of  events,  though  so  near  one  another  that  we  are  unable  to  distin- 
guish between  them ;  and  in  reference  to  the  rapidity  with  which  one  link 
in  the  chain  follows  another.  See  Dabney  v.  New  Eng.  M.  M.  Ins.  Co.  14 
Allen,  309  ;  Columbia  Ins.  Co.  v.  Lawrence,  10  Pet.  517  ;  Dyer  v.  Piscat- 
aqua  F.  ft  M.  Ins.  Co.  53  Maine,  120. 

That  the  law  does  not  follow  back  from  one  cause  or  sequence  to  an- 
other, in  cases  of  insurance,  but  rests  upon  the  peril  which  appears  to  have 
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injured  or  destroyed  the  property,  is  well  settled  by  the  following  author? 
ities :  Matthews  v.  The  How.  Ins.  Co.  1  Kern.  16 ;  Gen.  M.  Ins.  Co.  v. 
Sherwood,  14  How.  366 ;  The  Ionides  v.  U.  M.  Ins.  Co.  14  C.  B.  295 ; 
Gales  v.  The  Mad.  Co.  Ins.  Co.  1  Seld.  478 ;  Columbia  Ins.  Co.  v.  Law- 
rence, 10  Pet.  617,  518  ;  City  F.  Ins.  Co.  v.  Corlies,  21  Wend.  371 ;  St. 
John  v.  The  Am.  Mu.  Ins.  Co.  1  Kern.  523 ;  Sadler  v.  Dixon,  8  Mees.  & 
Wels.  899  ;  Redman  v.  Wilson,  14  Meea.  &  Wels.  482 ;  Livie  v.  Janson, 
12  East,  648,  653. 

The  courts  look  at  the  peril  assumed,  and  whenever  they  find  that  the 
property  has  suffered  from  such  peril,  they  do  not  go  to  the  cause  that  pro- 
duced the  peril.     This  is  well  expressed  in  the  above  cases. 

The  proximate  cause  is  the  last  link,  the  last  sequence  or  final  result, 
which  is  the  destruction  of  the  vessel.  The  Ionides  v.  U.  M.  Ins.  Co.  14 
C.  B.  (Scott)  N.  S.  284,  286,  296 ;  Dabney  v.  New  Eng.  M.  M.  Ins.  Co. 
14  Allen,  309  ;  Marble  v.  The  City  of  Worcester,  4  Gray,  398. 

In  insurance  law  the  simple  fact  that  the  steamer  was  destroyed  by  fire 
not  originating  in  the  fraud  of  the  plaintiffs,  or  their  employes,  and  not 
coining  within  any  of  the  exceptions  found  in  the  policy,  is  all  we  have  to 
look  to,  all  we  have  to  prove.  It  matters  not  what  caused  the  fire,  or  how 
immediately  the  fire  followed  the  cause,  there  being  no  exception  exclud- 
ingit,  the  loss  is  one  for  which  the  plaintiffs  may  recover 

The  cases  cited  by  plaintiff  in  error  do  not  sustain  their  position,  but 
when  carefully  examined  strengthen  our  view. 

The  case  of  Thompson  v.  Hopper,  88  C.  L.  171,  cited  and  greatly  relied 
on  by  plaintiff  in  error,  is  not  the  law  of  this  country  nor  of  England,  as 
will  be  seen  by  the  following  authorities :  Perriris  Admr  v.  The  Pro.  Ins. 
Co.  11  Ohio,  147  ;  Johnson  v.  B.  M.  F.  Ins.  Co.  4  Allen,  390  ;  Chandler 
v.  Wor.  M.  F.  Ins.  Co.  3  Cush.  328  ;  Huckins  v.  The  Peo.  M.  F.  Ins.  Co. 
11  Fost.  247  ;  Columbia  Ins.  Co.  v.  Lawrence,  10  Pet.  517  ;  Shaw  v.  Rob- 
berds,  6  Ad.  &  El.  83,  84 ;  Brown  v.  Kings  Co.  F.  Ins.  Co.  31  How.  Prac 
512 ;  Gates  v.  Mad.  Co.  M.  Ins.  Co.  1  Seld.  478  ;  Hynds  v.  The  Sehen. 
Co.  M.  Ins.  Co.  16  Barb.  127 ;  St.  John  v.  The  Am.  M.  F.  $  M.  Ins.  Co. 
1  Duer,  381 ;  Catlin  v.  The  Springfield  F.  Ins.  Co.  1  Sumn.  441 ;  Waters 
v.  The  Louis.  Mer.  Ins.  Co.  11  Pet.  220  ;  Thompson  v.  Hopper,  1  El.,  Bl. 
&  El.  1051. 

In  some  of  these  cases  it  was  held  that  gross  neglect  of  the  assured  him- 
self, not  amounting  to  fraud,  was  no  defence. 

The  following  cases  —  St.  John  v.  Amer.  M.  F.  $  M.  Ins.  Co.  1  Kern. 
518 ;  Roe  et  al.  v.  The  Columbus  Ins.  Co.  17  Mo.  304 ;  Montgomery  v. 
Firemen's  Ins.  Co.  16  B.  Mon.  442  ;  Strong  v.  The  Sun  M.  Ins.  Co.  31 
N.  Y.  113 ;  Stanley  v.  Tfie  West.  Ins.  Co.  3  Exch.  71 ;  Insurance  Co.  v. 
Tweed,  7  Wal.  44  —  cited  by  plaintiff  in  error,  contain  excepting  clauses, 
and  the  decision  in  each  case  rests  upon  the  force  of  the  exception,  and 
cannot  avail  the  plaintiff  here,  who  has  no  exception  to  go  on.  12 
Wal.  199. 

II.  There  is  no  error  upon  the  subject  of  barratry,  to  the  prejudice  of 
the  plaintiff  in  error. 

For  a  definition  of  barratry,  see  Webster;  Worcester ;  .2  Arn.  on  Ins. 
2d  ed.  821,  825 ;  LawUm  v.  Sun  M.  Ins.  Co.  2  Cush.  511 ;  EarU  v.  Row- 
croft,  8  East,  133  ;  1  Starkie,  191 ;  Parsons  on  Ins.  550 ;  Marcardier  v. 

vol.  n.  22 
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Chesapeake  Ins.  Co.  8  Cranch,  49  ;  Nutt  et  al.  v.  Bourdieu,  1  Term,  328  ; 
Knight  v.  Cambridge,,  1  Strange,  581 ;  Stamma  v.  Brown,  2  Strange, 
1174 ;  Lockyer  v.  Offley,  1  Term,  259 ;  Vallq'o  v.  Wheeler,  1  Cowper, 
154 ;  Wilcocks  et  al.  v.  Union  Ins.  Co.  2  Binn.  580  ;  Phyn  v.  Royal  Ex. 
Ass.  Co.  7  Term,  503,  504 ;  Soares  v.  Thornton,  7  Taunt.  640 ;  Ross  v. 
ffunter,  4  Term,  88  ;  Chandler  v.  Wot.  M.  F.  Ins.  Co.  3  Cush.  330. 

The  case  of  The  Citizens'  Ins.  Co.  v.  Marsh,  41  Penn.  St.  394,  is  re- 
ferred to  by  the  plaintiff  in  error.  It  is  difficult  to  see  how  the  conduct 
complained  of  in  that  case  lis  barratry,  as  the  master  was  himself  the  owner, 
and  any  conduct  of  the  owner,  or  with  his  consent,  cannot  be  barratry. 
This  is  universally  agreed.  2  Arnould  on  Ins.  837  ;  1  Parsons  on  M.  Ins. 
571 ;  1  Phillips  on  Ins.  sec.  1082  ;  Wilson  r.  Qen.  M.  Ins.  Co.  12  Cush. 
365  ;  Mareardier  v.  Ches.  Ins.  Co.  8  Cranch,  49 ;  Nutt  et  al.  v.  Bourdieu, 
1  Term,  823 ;  Ross  v.  Hunter,  4  Term,  37 ;  Barry  v.  La.  Ins.  Co.  11 
Martin,  631 ;  Taggard  v.  Loring,  16  Mass.  840  ;  Pipon  v.  Cope,  1  Camp. 
436  ;  Soares  v.  Thornton,  7  Taunt.  640. 

The  officers  and  crew  of  The  United  States  could  not  commit  barratry 
toward  The  America.  Cook  v.  Com.  Ins.  Co.  11  John,  43 ;  Kendrick  v. 
Delafield,  2  Caines,  71 ;  1  Phillips  on  Ins.  sec.  1080. 

MgIlvainb,  J.  The  court  below  charged,  "  that  if  the  jury  were  satis- 
fied from  the  evidence  that  the  steamboat  America  was  destroyed  by  fire, 
and  that  no  material  injury  was  done  her  by  the  collision,  then  the  plain- 
tiffs are  entitled  to  recover  the  said  loss  or  damage  caused  by  fire,  notwith- 
standing such  fire  may  have  been  caused  by  the  collision,'9  and  refused  to 
charge  as  requested  by  the  defendant  below,  "  that  loss  or  damage  from 
collision  being  excepted,  and  the  defendant  not  liable  therefor,  the  defend- 
ant is  not  liable  for  any  loss  or  damage  from  fire  where  a  collision  was  the 
direct,  immediate,  and  proximate  cause  of  such  fire,  and  without  which  the 
loss  would  never  have  occurred ;  in  such  a  case  the  loss  is  to  be  attributed 
to  the  collision  and  not  to  the  peril  of  fire." 

Whether  there  was  error  in  the  charge  as  given,  or  in  refusing  to  charge 
as  requested,  depends  solely  upon  the  proper  construction  of  the  policy 
sued  on.  The  form  of  the  policy,  as  printed,  assumes  to  insure  against 
the  perils  of  seas,  lakes,  rivers,  &c. ;  but  the  contract  of  the  parties,  as 
evidenced  by  the  terms  therein  written,  which  must  control  in  its  construc- 
tion, clearly  shows  that  the  only  risk  assumed  by  the  underwriter  was  loss 
by  fire  ;  and  that  the  perils  of  rivers,  Ac,  including  collisions,  were  not  in- 
sured against  at  all  as  proximate  causes  of  loss  or  damage. 

The  undertaking  of  the  defendant  to  insure  "  against  loss  by  fire  only," 
must  be  held  to  embrace  losses  by  fire  generally,  without  regard  to  the 
cause  or  causes  which  produced  the  fire.  The  qualifying  word  u  only," 
was  not  intended  to  limit  the  liability  of  the  insurer  to  losses  by  a  fire 
caused  by  any  particular  agency,  or  to  exclude  such  liability  where  the  fire 
was  caused  by  a  particular  agency,  but  simply  to  show  that  no  risk  what- 
ever was  assumed  except  loss  by  fire. 

Such  is  the  scope  of  an  insurer's  liability  arising  upon  the  terms  of  a 
contract  to  insure  against  loss  by  fire  only.  In  the  policy  now  under  con- 
struction, however,  the  parties,  by  subsequent  clauses,  excepted  from  the 
scope  of  the  general  undertaking  of  the  insurer  losses  occasioned  by  cer- 
tain specified  causes  —  that  is  to  say,  losses  by  fire  produced  by  the  causes 
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named  in  the  exceptions.  See  I%c  United  L.  F.  ft  M.  In%.  Co.  v.  jfoote,  22 
Ohio  St  850.  Among  the  causes  of  fire  so  excepted,  however,  collisions 
are  not  named. 

The  court  below,  therefore,  did  not  err  in  refusing  to  charge  as  requested 
by  the  defendant,  for  the  reason  that  the  request  assumed  that  u  loss  or 
damage  from  collision  "  was  excepted  from  the  risks  covered  by  the  terms 
of  the  contract ;  which  assumption  was  contrary  to  the  true  construction  of 
the  policy.     Nor  was  there  error  in  the  charge  as  given. 

Among  the  losses  excepted  from  the  risk  by  the  warranties  in  the  policy, 
was  loss  or  damage  caused  by  barratry. 

Testimony  had  been  offered  on  the  trial  tending  to  prove  that  the  pilot 
of  The  America  had  neglected  and  failed  to  observe  the  rules  established 
under  the  Act  of  Congress  by  the  supervising  inspectors,  for  his  observ- 
ance in  such  case,  whereby  the  collision  was  caused.  And  other  testimony 
had  been  offered  tending  to  prove  that  such  neglect  or  failure  to  observe 
the  rules  by  the  pilot  was  neither  wilful  nor  fraudulent  on  his  part ;  and 
further,  that  if  the  rules  were  departed  from  at  all,  it  was  in  an  emergency, 
in  which  the  pilot  honestly  believed  that  it  was  necessary  to  do  so  in  order 
to  avoid  a  collision. 

Upon  this  subject  the  court  charged  the  jury  as  follows : 

"  The  second  defence  is  barratry,  which  may  be  said  to  comprehend  not 
only  every  species  of  fraud  and  knavery  committed  by  the  master  or  pilot, 
with  the  intention  of  benefiting  himself  at  the  expense  of  the  owners  of 
the  boat,  but  every  wilful  act  on  his  part  of  known  illegality,  whereby  the 
owners  are  in  fact  injured.  It  consists  of  some  fraudulent  act  intended 
to  injure  them,  or  of  a  wilful  violation  of  known  positive  law  in  the 
navigation  or  management  of  the  vessel  from  which  the  loss  resulted." 

[The  court  here  read  the  rules  and  the  Act  of  Congress  as  recited  in  the 
statement  of  this  case,  and  continued  :  ] 

"  These  rules  are  intended  to  avoid  collisions  between  boats  ascending 
and  descending  the  river,  and  they  prescribe  the  course  to  be  pursued  by 
the  pilots.  They  are  made  to  be  observed,  and  are  binding  as  law  upon 
the  pilots,  subject,  however,  to  any  emergencies  by  which  it  may  become 
necessary  to  depart  from  them  to  escape  or  avoid  immediate  danger  from 
collision  or  other  perils. 

"  It  is  claimed  that  the  pilot  wilfully  violated  these  rules  of  navigation, 
established  under  a  law  of  Congress,  by  failing  to  give  the  signals  required 
by  the  rules,  and  by  omitting  to  stop  when  the  boats  had  come  within  a 
distance  of  eight  hundred  yards.  These  rules  are  in  evidence,  and  the 
pilots  are  bound  to  obey  them,  unless  some  emergency  in  the  course  of 
navigation  occurs  justifying  a  departure  from  them  to  avoid  a  collision  or 
other  danger. 

u  The  rules  require  that  when  the  boats  have  approached  within  one 
mile,  the  pilot  of  the  ascending  boat  shall  sound  the  whistle  to  notify  the 
pilot  of  the  descending  boat  on  which  side  he  will  pass ;  and  that  if  the 
signals  are  not  answered  and  understood  by  the  time  the  boats  have  ap- 
proached to  the  distance  of  eight  hundred  yards,  he  shall  stop  his  boat 
until  the  signals  are  corrected  and  understood.  Now,  if  the  pilot  of  The 
America,  on  approaching  The  United  States,  when  they  had  approached 
— ^---  the  mile,  knew  or  believed  that  they  had  come  within  the  mile, 
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and  chose  to  omit  to  give  the  signal  required  by  the  rule  ;  or,  if  when  he 
knew  or  believed  that  they  had  approached  within  the  eight  hundred 
yards,  without  satisfactory  signals,  he  did  not  stop,  although  he  knew  that 
the  rules  required  that  he  should  stop,  but  chose  to  risk  the  violation  of 
the  rule,  and  the  result  of  such  violation  of  the  rule  was  the  loss,  that 
would  constitute  such  misconduct  of  the  pilot  as  to  prevent  a  recovery, 
though  he  did  not  actually  intend  an  injury  to  the  owners.  He  is  not  at 
liberty  to  prefer  his  own  judgment  to  the  rule  required  by  law,  unless 
there  be  some  emergency  requiring  a  departure  from  the  rule.  But  he 
must  deliberately,  or  voluntarily  and  knowingly  violate  the  rule  in  order 
to  constitute  such  misconduct  as  to  prevent  a  recovery.  The  rules  are 
made  to  be  observed  by  pilots :  they  are  intended  for  the  safety  of  the 
public  and  for  the  protection  of  the  owners.  Whether  they  are  the  best 
that  can  be  made  or  not,  while  in  force  they  must  be  observed,  and  a 
wilful  disregard  of  them  is  misconduct ;  and  if  a  loss  is  caused  therebv 
to  the  owners,  it  is  a  loss  by  barratry,  which  is  excepted  from  this 
policy. 

44  But  in  establishing  this  defence,  the  burden  of  the  proof  is  on  the  de- 
fendants. They  must  make  it  appear  by  a  fair  preponderance  of  evidence 
that  the  pilot  of  The  America  did  violate  the  rules  knowingly,  and  the  loss 
was  the  consequence. 

44  Mere  error  of  fact  or  of  law  is  not  sufficient  to  establish  a  defence  on 
this  ground.  The  pilot  must  know  his  duty,  and  decline  to  do  it.  If  he 
supposed  that  the  distance  was  a  mile  when  he  gave  the  first  signal,  and 
intended  to  comply  with  the  rule  by  the  signal  which  he  gave,  the  fact  that 
he  may  have  been  mistaken  in  his  estimate  of  the  distance  is  not  miscon- 
duct, which  is  a  defence.  So  if  when  the  boats  approached  to  the  distance 
of  eight  hundred  yards,  the  pilot  of  The  America  knew  it,  or  believed  it, 
and  knew  that  the  signals  had  not  been  answered  or  properly  understood, 
and  yet  failed  to  stop  or  back  his  boat  according  to  the  law,  that  would  be 
such  misconduct  as  would  be  a  defence  against  a  suit  for  a  loss  caused  by 
it.  But  if  by  reason  of  the  darkness  of  the  night,  or  other  causes  not 
under  his  control,  he  was  mistaken  as  to  the  fact  of  their  approach  to  the 
distance  of  eight  hundred  yards,  until  they  had  approached  much  nearer, 
such  mistake  would  not  be  misconduct  to  defeat  a  recovery. 

44  The  pilot  is  not  to  set  up  his  judgment  against  the  rules,  unless  there 
arises  an  emergency  in  which  he  should  honestly  believe  that  it  was  neces- 
sary to  depart  from  the  rule  to  avoid  a  collision  or  avoid  danger.  But 
if  he,  in  good  faith,  endeavored  to  comply  with  the  rules  of  navigation  and 
to  avoid  a  collision,  though  he  may  have  erred  in  his  estimate  of  distances, 
and  though  he  may  have  been  mistaken  as  to  the  interpretation  of  the 
rules,  he  cannot  be  held  to  be  guilty  of  such  misconduct  as  to  constitute 
a  defence. 

*%  You  will  limit  your  inquiry  on  this  subject  to  the  conduct  of  the  pilot 
in  charge  of  The  America,  as  the  only  barratry  which  can  defeat  this  suit 
must  be  of  the  officers  or  crew  of  the  boat,  for  the  loss  of  which  this  suit 
is  brought." 

We  find  no  error  in  these  instructions  of  which  the  defendant  had  right 
to  complain  ;  nor  do  we  find  any  error  in  the  record,  for  which  the  judg- 
ment should  be  reversed.  Judgment  affirmed. 

Day,  C.  J.,  and  Welch,  White,  and  Rex,  JJ.,  concurring. 
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SUPREME  COURT  OF  PENNSYLVANIA. 

(To  appear  in  26  P.  F.  Smith.) 

WHAT  CONSTITUTES    A  DISPOSING    MIND  AND    MEMORY.  —  UNDUE    IN- 
FLUENCE   DEFINED. 

TAWNEY*.  LONG. 

1.  A  disposing  mind  and  memory  exist,  if  at  the  time  of  making  a  will  the  testator  has 
a  full  and  intelligent  knowledge  and  understanding  of  the  act  he  is  engaged  in,  of  the 
property  he  possesses  ;  an  intelligent  perception  of  the  disposition  he  desires  to  make, 
and  the  persons  he  wishes  to  he  his  beneficiaries.     Per  Fisher,  P.  J. 

2.  Although  the  general  capacity  of  a  testator  may  he  unimpeached,  if  the  will  is  the 
direct  result  of  partial  insanity  or  monomania  without  which  the  will  would  have  been 
different,  it  cannot  be  sustained.    lb. 

3.  Importunate  persuasion  from  which  a  delicate  mind  would  shrink  will  not  invalidate 
a  devise. 

4.  Undue  influence,  to  affect  a  will,  must  be  such  as  to  subjugate  the  mind  of  the  testator 
to  the  will  of  the  person  operating  upon  it. 

6.  To  establish  undue  influence  there  must  be  proof  of  fraud,  threats,  or  misrepresenta- 
tions, undue  flattery,  or  physical  or  moral  coercion,  so  as  to  destroy  the  testator's  free 
agency  operating  as  a  present  constraint  at  the  making  of  the  will. 

6.  Neither  general  bad  treatment  nor  general  kindness  is  evidence  of  undue  influence, 
unless  shown  to  be  part  of  a  crafty  arrangement  to  procure  the  will. 

7.  Evidence  in  this  case  insufficient  to  show  undue  influence. 

This  was  an  issue  framed  October  21,  1872,  to  try  whether  a  certain 
paper  writing  was  the  will  of  John  Bowman,  deceased.  In  the  issue, 
John  E.  Tawney,  the  executor  of  the  will,  was  plaintiff,  and  Henry  Long 
and  Hannah  Long,  his  wife,  and  daughter  of  the  decedent,  were  defend- 
ants. 

The  questions  in  the  issue  were :  whether  the  decedent  was  of  sound 
mind,  Ac,  when  he  executed  the  paper ;  whether  its  execution  was  pro- 
cured by  duress  ;  whether  it  was  procured  by  fraud  and  imposition  on  the 
decedent ;  whether  it  was  procured  by  undue  influence. 

The  writing  was  dated  October  28,  1871,  at  which  time  the  decedent's 
wife  was  living,  and  also  an  only  child,  Hannah,  the  wife  of  Henry  Long 
(the  defendants  in  this  case)  ;  decedent's  wife  died  in  the  early  part  of 
1872,  at  the  age  of  eighty-five  years,  and  he  died  in  August,  1872,  at  the 
age  of  eighty-seven  years. 

By  his  will  he  bequeathed  to  Jacob  Bowman,  a  nephew,  $200,  and  the 
remainder  of  his  estate,  after  payment  of  debts,  he  gave  to  John  E. 
Tawney,  whom  he  made  executor  of  his  will.  Tawney  was  a  nephew  of 
decedent's  wife,  but  otherwise  in  no  way  connected  with  him.  His  es- 
tate was  worth  from  81,500  to  $2,000. 

The  case  was  tried  February  9, 1878,  before  Fisher,  P.  J. 

Plaintiff  gave  evidence  by  the  subscribing  witnesses  of  the  execution  of 
will ;  these  witnesses  testified  also  that  he  was  then  of  sound  mind,  mem- 
ory, and  understanding. 

The  defendants  gave  evidenoe  that  about  1871,  he  and  his  wife  had 
been  living  with  the  defendants,  and  that  the  husband  and  he  had  diffi- 
culties about  the  payment  for  his  boarding ;  that  he  left  Long's  house, 
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boarded  in  several  other  places,  and  finally  he  became  an  inmate  of  the 
house  of  the  plaintiff ;  that  his  wife  commenced  a  proceeding  against  him 
for  her  maintenance,  in  which  the  plaintiff  became  surety  for  his  appear- 
ance at  the  court  of  quarter  sessions ;  on  the  25th  of  October,  1871,  he 
was  sentenced  by  the  court  to  pay  a  monthly  sum  for  the  support  of  his 
wife,  and  on  the  28th,  the  day  tne  will  was  executed,  Tawney  entered 
into  recognizance  with  him  for  the  performance  of  the  order  of  the  court. 
About  the  same  time  suit  was  brought  against  him  by  Long  for  payment 
for  boarding  him,  in  which  he  confessed  judgment  November  4,  1871. 

The  defendants  gave  evidence  that  the  decedent  constantly  asserted 
that  his  wife  maintained  improper  relations  with  Long,  his  son-in-law ; 
that  Mrs.  Long  was  not  his  child  ;  that  she  and  his  wife  were  prostitutes, 
and  treated  him  with  great  unkindness  ;  and  gave  evidence  generally  for 
the  purpose  of  showing  that  he  was  monomaniac  as  regarded  them ;  they 
gave  evidence  also  for  the  purpose  of  showing  that  his  mind  and  memory 
had  become  impaired,  and  that  be  was  incompetent  to  make  a  will. 

For  the  purpose  of  establishing  undue  influence  by  Tawney,  the  plain- 
tiff, they  gave  evidence  that  the  decedent  lived  with  the  plaintiff ;  that 
Elaintiff  was  with  him  in  all  the  litigation,  attended  to  the  business  for 
im,  accompanied  him  to  the  office  of  his  counsel,  Ac. ;  that  in  a  conver- 
sation about  the  management  of  his  farm,  which  was  occupied  then  by 
Long,  he  said  that  Tawney  was  his  agent,  he  had  nothing  to  do  with  it, 
and  that  Tawney  told  him  Long  Teas  too  dumb  to  manage  his  own  af- 
fairs. 

Long,  the  defendant,  testified,  under  objection  and  exception :  — 

"  About  a  year  before  he  left  me  he  came  from  Tawney's,  and  he  said 
it  is  nothing  but  dingdong  all  the  time,  by  Tawney  and  his  family,  for 
me  to  make  a  will  and  leave  all  I  have  to  them.  He  said  Mr.  Tawney 
went  further  than  he  had  any  business  to  do,  and  I  told  him  so  to  his 
face ;  them  papers  are  destroyed  now  ;  and  I  made  the  old  man  no  an- 
swer to  this.  He  added,  he  could  not  catch  me,  as  long  as  I  have  my 
senses  ;  I  will  never  make  a  will ;  he  cannot  catch  me/' 

Mrs.  Long  testified,  under  objection  and  exception :  "  In  the  year 
1871,  between  spring  and  harvest,  I  can't  state  particularly,  but  before 
the  lawsuit,  the  old  man  said  John  E.  Tawney  was  dingdonging  at  him 
to  make  a  will,  and  he  said  he  was  not  going  to  make  one  as  long  as  he 
had  his  senses.  He  said  Tawney  said  he  should  will  it  to  him,  and  that 
he  had  a  family  and  we  have  none.  At  another  time,  but  the  same  time 
he  was  there,  he  said  Mrs.  Tawney  would  take  him  around  the  neck,  kiss 
him,  and  say :  Dear  Uncle,  will  me  all  you  have ;  Hannah  does  not  need 
it  and  did  not  work  for  it ;  Aunty  worked  for  it 

"  About  a  month  or  so  before  the  lawsuit  he  said  Tawney  had  gone 
further  than  he  had  any  business  to  do,  and  he  told  him  so  to  his  face,  and 
Tawney  owned  to  it,  and  that  he  had  all  now  in  his  own  hands  and  was 
going  to  keep  it." 

Michael  Deener  testified :  "  Some  time  since  Bowman  died,  Tawney 
told  me,  in  the  shop,  the  old  man  wanted  to  make  a  will  aud  he  would 
like  to  give  Jake  some  and  hardly  knew  how  to  fix  it.  Then  Tawney 
said  he  told  him,  pay  your  debts  and  afterwards  you  can  do  what  you 
please." 


August,  1875.]  THE  AMERICAN  LAW  TIME8  REP0RT8.  843 

Vol.  II.]  Ta  withy  v.  Loho.  [No.  8. 

The  plaintiff  gave  evidence  in  rebuttal.  He  testified  amongst  other 
things,  speaking  of  the  proceedings  against  decedent  for  the  maintenance 

of  his  wife "  We  came  back  on  the  20th.     Mr.  Wills  prepared 

the  papers ;  we  came  out  to  the  office.  Mr.  Bowman  paid  from  1st  of 
April  to  1st  of  November  the  allowance,  and  the  costs  were  not  paid. 
After  that  Bowman  called  me  back  into  the  office  and  told  me  he  had 
made  np  his  mind  to  make  a  will.  He  always  thought  he  might  give 
Jake  something.  He  told  me  the  way  he  was  fixed  he  did  not  know 
what  to  do  about  it.  He  asked  me  what  he  ought  to  do  about  it.  I  told 
him  if  he  wanted  to  give  Jake  something  he  could  make  it  so  that  his 
debts  and  funeral  expenses  should  be  paid  first,  and  then  he  could  give 
Jake  whatever  he  had  a  mind  to  ;  if  nothing  was  left,  there  would  be  no 
harm  done.  He  then  went  over  into  the  prothonotary's  office.  He  told 
me  if  I  had  any  business  to  attend  to  I  should  do  it  and  meet  him  at  Mr. 
Earner's  hotel.  I  left  then  and  met  him  at  Ramer's  hotel  about  two  hours 
after.  Then  we  started  home.  I  did  not,  at  that  time  or  at  any  other 
time,  ask  him  to  make  a  will  in  my  favor.  I  never  asked  him  to  make  a 
will  at  all.  On  the  way  home  he  handed  me  the  will  to  take  care  of. 
He  told  me  I  should  keep  it,  and  he  wanted  me  to  take  care  of  him,  and 
he  supposed  if  there  was  anything  left  I  would  get  it.  It  was  in  an  en- 
velope, not  sealed." 

On  cross-examination  plaintiff  testified :  "  John  Snyder  and  I  had  a 
conversation  outside  of  the  court-house  about  the  trouble  the  old  man  had 
about  his  suit,  and  he  seemed  to  be  very  much  confused,  and  then  I  said  in 
answer  to  Snyder,  who  said  he  was  not  fit  to  make  a  will,  that  he  was  not. 
Mr.  Snyder  broached  the  subject  to  me.  Mr.  Snyder  and  I  met  on 
the  court-house  steps,  and  he  said  to  me  that  this  thing,  meaning  the  suit, 
seemed  to  trouble  the  old  man  uncommon.  I  replied  that  it  did,  and  that 
his  mind  was  much  confused  or  out  of  fix.  Mr.  Snyder  then  said  if  the 
old  man  would  want  to  make  a  will  he  did  not  believe  it  would  stand.  I 
told  him  I  thought  not.  We  spoke  in  reference  to  his  condition  that 
day.  I  did  not  say  to  Michael  Deener,  I  told  the  old  man  to  give  Jake 
9200.  The  day  before  we  came  to  town,  I  had  a  conversation  with  the 
old  man  about  making  the  will.  He  told  me  in  front  of  his  room  he  had 
been  thinking  about  making  a  will  and  fixing  his  things ;  he  did  not  know 
whether  he  could  make  a  will  or  not ;  that  if  he  got  like  old  Mr.  Slagle 
his  property  might  not  reach  to  keep  him.  I  told  him  if  I  was  in  his 
place  I  would  take  the  good  of  what  I  had  while  I  lived,  and  if  there  was 
anything  left  it  was  his  own  and  he  could  do  with  it  as  he  pleased." .... 

The  foregoing  is  all  the  evidence  which  bears  upon  the  question  of  undue 
influence  by  the  plaintiff  upon  the  decedent  in  connection  with  his  will. 

The  plaintiff's  sixth  point  and  its  answer  were:  — 

Point :  "  The  defendants  have  given  no  sufficient  evidence  to  sustain 
their  allegation  that  the  will  was  obtained  by  duress,  fraud,  imposition,  or 
undue  influence,  and  therefore  the  jury  cannot  find  in  favor  of  the  defend- 
ants on  these  issues.'9 

Answer :  "  There  has  no  evidence  been  given  in  this  case  to  prove  that 
the  alleged  will  of  the  testator  was  made  under  duress  or  by  fraud  or  im- 
position, but  whether  it  was  obtained  by  undue  influence  is  a  matter 
submitted  by  the  court  to  the  jury  under  the  evidence  given  in  this  case, 
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and  the  instructions  of  the  court  as  to  what  in  law  will  constitute  undue 
influence  sufficient  to  destroy  the  validity  of  a  testamentary  instrument." 

The  defendants'  fourth  and  sixth  points  and  their  answers  were :  — 

4th.  "  In  ordinary  cases  the  undue  influence  necessary  to  invalidate  a 
will  is  a  constraint  operating  upon  the  testator  at  the  time  of  the 
testamentary  act,  which  destroys  free  agency ;  but  less  influence  is  required 
to  control  the  mind  of  a  testator  and  avoid  a  will,  when  the  testator  is 
enfeebled  in  mind,  and  very  aged  and  infirm,  than  is  required  to  control 
the  will  of  one  of  mental  vigor.  And  if  the  jury  believe  the  testator  was 
very  aged  and  infirm,  and  enfeebled  in  mind,  and  that  John  E.  Tawney, 
no  relation  by  blood  to  testator,  importuned  him  to  make  a  will  and  leave 
all  his  property  to  him,  and  was  his  confidential  agent  and  conducted  his 
business  for  him,  and  encouraged  him  in  his  conduct  towards  his  wife,  and 
controlled  the  old  man,  his  papers,  and  effects,  shortly  before  the  alleged 
will  was  made,  and  brought  him  to  the  attorney  where  the  will  was  written, 
and  the  principal  part  of  the  estate  is  devised  to  him,  this  raises  a  pre- 
sumption of  undue  influence,  and  direct  proof  of  it  at  the  time  of  the 
execution  of  the  will  is  not  required  to  render  the  will  invalid." 

Answer :  "  If  the  facts  are  as  stated  in  the  point,  they  are  circumstances 
that  are  to  be  taken  into  consideration  by  the  jury  in  considering  the 
question  of  undue  influence,  but  alone  do  not  raise  a  conclusive  presumption 
of  undue  influence." 

6th.  "  Where  the  party  to  be  benefited  by  the  will  has  a  controlling 
agency  in  procuring  its  formal  execution,  it  is  universally  regarded  as  a 
very  suspicious  circumstance,  and  one  requiring  the  fullest  explanation." 

Answer :  "  This  is  not  correct,  but  is  to  be  considered  as  a  circumstance 
amongst  others  tending  to  prove  undue  influence." 

The  court  charged :  — 

"  This  case  is  an  issue  directed  by  the  register's  court  to  the  court  of 
common  pleas  of  Adams  County,  to  try  whether  or  not  a  certain  instrument 
in  writing,  alleged  to  be  the  last  will  and  testament  of  John  Bowman, 
deceased,  late  of  this  county,  is  his  will  or  not.  It  is  contended  that  Mr. 
Bowman,  from  age  and  infirmity  and  weakness  of  mind,  had  not  the 
capacity  to  make  a  will  at  the  time  he  signed  the  instrument  in  question ; 
that  the  instrument  asked  to  be  established  was  obtained  by  duress,  fraud, 
imposition,  and  undue  influence,  and  that  the  testator  was  under  an  insane 
delusion  as  regards  the  relations  existing  between  his  wife  and  son-in-law, 
Henry  Long,  one  of  the  defendants. 

44  Before  we  say  anything  about  the  facts  of  this  case,  we  will  state  to 
you  our  views  of  the  law  relating  to  testamentary  capacity  and  what  is 
required  to  constitute  an  ability  to  make  a  valid  last  will  and  testament. 
A  disposing  mind  and  memory  is  one  in  which  the  testator  is  proved  to 
have  had,  at  the  time  of  executing  the  will,  a  full  and  intelligent 
knowledge  and  understanding  of  the  act  he  is  engaged  in,  a  full  knowl- 
edge of  the  property  he  possessed,  and  an  intelligent  perception  and  un- 
derstanding of  the  disposition  he  desires  to  make  of  it,  and  the  persons 
he  wishes  to  be  beneficiaries  of  his  will  and  the  recipients  of  his  bounty. 
His  mind  and  memory  may  be  impaired  by  age  or  disease,  but  if  enough 
intellect  remains  to  fill  the  requirements  above  stated,  advanced  age  and 
infirmity  of  body,  or  impairment  of  the  original  mental  force,  will  not 
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incapacitate  a  man  from  making  a  valid  disposition  of  his  property  by  a 
testamentary  instrument. 

"By  law  every  person  has  the  right  to  dispose  of  his  or  her  property  as 
he  or  she  thinks  best,  if  they  are  of  proper  age  and  disposing  mind  and 
memory ;  and  it  is  not  so  much  the  disposition  that  is  made,  as  the  fact 
that  it  was  freely  and  voluntarily  done,  which  constitutes  the  inquiry,  in 
cases  in  which  it  is  contended  the  will  was  procured  by  undue  influence. 
There  can  be  no  invalidation  of  a  will  for  undue  influence,  if  the  party  is 
a  free  agent ;  if  he  has  a  will  to  act,  and  an  ability  to  act  in  the  matter  as 
he  desires  and  pleases,  and  does  so  act.  Th6  undue  influence  which  will 
invalidate  a  will,  is  such  as  destroys  the  testator's  free  agency,  and  prevents 
him  from  making  any  other  disposition  of  his  property  than  that  which 
the  person  who  exercises  the  control  over  him  chooses  to  dictate.  The 
influence  must  be  operative  at  the  time  the  will  is  made,  and  must  be  the 
effect  of,  and  be  produced  by,  undue  influence.  Solicitations  to  make  a 
will,  persuasions  to  make  a  will  in  a  particular  way,  will  not  constitute 
undue  influence,  so  long  as  the  party  making  it  remains  a  free  agent  and 
acts  as  he  desires  to  act  in  the  matter. 

"A  man  may  be  of  sound  mind  in  regard  to  his  dealings  in  general,  but 
may  be  under  an  insane  delusion,  and  whenever  it  appears  that  the  will  was 
the  direct  offspring  of  the  partial  insanity  or  monomania  under  which  the 
testator  was  laboring  at  the  very  time  the  will  was  made,  that  it  was  the 
moving  cause  of  the  disposition,  and  that  if  it  had  not  existed  the  will 
would  have  been  different,  it  ought  to  be  considered  as  no  will,  although 
the  general  capacity  of  the  testator  may  be  unimpeached. 

"  The  wife  and  children  of  a  man  are  the  natural  objects  of  his  affections, 
and  where  they  are  disinherited  by  a  husband  and  a  father,  when  he  comes 
to  dispose  of  his  estate,  the  reasons  for  doing  so  are  a  proper  subject  to 
enter  into  the  consideration  of  a  jury,  in  considering  a  case  like  the  present, 
and  any  person  will  naturally  inquire,  Why  was  this  thing  done  ?  Was  the 
testator  under  an  insane  delusion,  or  has  some  powerful  cause  induced  him 
thus  to  act  ? 

"  If  a  monomaniacal  delusion  is  unalterably  entertained  by  a  testator 
against  a  wife  or  a  daughter,  who  otherwise  would  have  been  his  legatee 
or  devisee,  and  who  would  seem  to  be  the  natural  objects  of  a  man's  regard 
when  he  came  to  make  a  final  disposition  of  his  estate ;  and  such  delusion 
is  shown  to  have  been  the  operating  motive  which  excluded  them;  and  if 
the  supposed  act  or  misoonduct  on  the  part  of  the  wife  or  child,  or  both,  had 
no  existence  in  fact,  and  was  a  creature  of  the  diseased  imagination  of  the 
testator,  and  the  will  was  engendered  by  this  delusion  and  was  its  offspring, 
and  made  under  its  influence  operating  at  the  time  and  in  the  testamentary 
act ;  if,  in  short,  the  will  was  dictated  by  the  delusion,  it  cannot  be  sus- 
tained as  a  last  will  and  testament,  because  it  is  the  production  of  a  mind 
incapable  of  correct  reasoning  as  to  the  object  of  his  Dounty  and  the  char- 
acter of  his  wife  and  children,  and  their  relations  towards  himself."  .  .  .  . 

The  court  then  referred  to  the  evidence  and  continued :  — - 

[u  As  regards  the  undue  influence  said  to  be  exercised  by  Mr.  John  E. 
Tawney  over  the  testator,  you  have  heard  the  testimony  on  both  sides  of 
the  question,  as  also  the  evidence  of  acts  of  misconduct  and  disrespect 
towards  Mr.  Bowman  by  his  daughter  and  her  husband,  and  on  the  whole 
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of  die  evidence  and  the  law  as  stated  to  you  by  the  court,  you  will  decide 
the  question  of  undue  influence —  remembering  that  it  must  be  operative 
at  the  time  the  will  was  made,  and  was  the  cause  of  the  will ;  and  with- 
out the  operation  of  the  undue  influence,  a  different  disposition  of  the 
testator's  property  would  have  been  made ;  and  that  the  undue  influence 
prevented  it.] 

"  The  leading  point  in  this  case  seems  to  me  to  be  whether  the  testator, 
at  the  time  he  made  his  will,  was  laboring  under  an  insane  delusion  as 
regards  the  relations  that  existed  between  his  wife  and  son-in-law,  Henry 
Long,  and  Mr.  Long's  conduct  in  relation  to  it."  .  .  .  . 

Alter  again  referring  to  the  evidence,  the  court  said :  — 

44  From  the  testimony  of  Mr.  Deatrich,  that  of  Moses  Hartman,  and 
that  of  the  defendants,  it  is  contended  that  the  will  was  made  under  the 
insane  delusion  that  the  wife  of  the  testator,  a  woman  over  eighty  years 
of  age,  and  who  had  lived  with  the  testator  for  perhaps  half  a  century, 
was  the  paramour  of  his  son-in-law,  Henry  Long,  one  of  the  defendants. 
If  the  testator,  at  the  time  he  made  the  will  in  question,  without  any 
foundation  to  rest  it  upon,  labored  under  the  idea  that  such  a  state  of  facts 
existed,  it  was  a  most  monstrous  assumption,  and  could  only  be  the  crea- 
tion of  an  unsound  mind ;  and  any  testamentary  disposition  made  under 
the  influence  of  such  a  delusion  is  not  worth  the  paper  it  is  written  upon ; 
and  ought  not  to  be  established  as  a  last  will  and  testament. 

44  The  jury  will  then  inquire,  Was  the  paper  in  question  the  offspring 
of  such  an  insane  delusion  ?  And,  in  determining  the  question,  they  will 
ascertain,  from  the  evidence,  whether  or  not  such  a  delusion  existed 

44  If  the  jury  find,  from  the  evidence,  that  Mr.  Bowman  labored  under 
the  insane  delusion  that  his  wife,  over  eighty  years  of  age,  had  illicit  in- 
tercourse with  her  son-in-law,  and  Mr.  Long  allowed  it,  or  did  not  dis- 
courage it ;  and,  under  the  influence  of  this  insane  delusion,  it  operated 
upon  him  at  the  moment  he  made  the  will ;  and  it  induced  him  to  disinherit 
his  only  daughter  and  child,  and  give  nothing  to  his  wife ;  the  will  ought  not 
to  be  sustained,  and  your  verdict  ought  to  be  for  the  defendants."  .  .  .  . 

The  verdict  was  for  the  defendants. 

The  plaintiff  took  a  writ  of  error.     He  assigned  for  error :  — 

1,  2.  Admitting  of  evidence  of  declarations  of  the  decedent  to  Mr.  and 
Mrs.  Long,  as  to  plaintiff's  importunity  with  decedent  to  make  a  will. 

8.  The  answer  to  plaintiff's  sixth  point. 

4,  5.  The  answers  to  defendants'  fourth  and  sixth  points. 

6.  The  part  of  the  charge  in  brackets. 

H.  Q-.  McCreary,  for  plaintiff  in  error.  The  declarations  of  testator 
may  be  admissible  to  show  his  oondition  of  mind,  but  not  as  evidence  of 
the  facte  declared  or  stated,  unless  part  of  the  res  gestae.  Oreenleaf  Ev. 
sect.  108  ;  Jarman  on  Wills,  77.  The  declarations  proved  do  not  tend  to 
show  undue  influence  operative  at  the  date  of  the  will.  The  testimony  of 
Henry  Long  related  to  a  time  eighteen  months  before  the  will  was  made, 
.and  that  of  Hannah  Long  six  months  before.  Eckert  v.  Flowry,  7  Wright, 
46 ;  McMahonv.  Ryan,  8  Harris,  829 ;  Jarman  on  Wills,  87,  41 ;  Thomp- 
son v.  Kyner,  15  P.  F.  Smith,  868 ;  Moritz  v.  Brough,  16  S.  &.  R.  408. 
They  proved,  at  most,  only  persuasion  or  importunity,  which,  when  estab- 
lished, do  not  constitute  undue  influence  such  as  would  avoid  a  will.   Milltr 
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t.  Miller,  8  S.  ft  R.  267.  The  statements,  taken  altogether,  show  that 
the  importunity  had  no  effect  on  testator,  and  no  conclusion  of  undue  influ- 
ence could  be  legitimately  drawn  from  them.  Evan*  v.  Mengel,  1  Barr, 
68 ;  Homes  v.  Stouffer,  10  lb.  363. 

There  is  no  other  testimony  in  the  case  tending  to  sustain  the  allegation, 
and  it  is  distinctly  disproved  by  the  plaintiff.  It  is  error  to  permit  the 
jury  to  pass  upon  a  matter  of  which  there  is  no  evidence,  or  to  base  a  ver- 
dict on  circumstances  which  do  not  justify  their  conclusion.  Switland  t. 
Holgate,  8  Watts,  385  ;  Sarttvell  v.  Wilcox,  8  Harris,  117 ;  Kelly  v.  Kauf- 
man, 6  lb.  351 ;  Evans  v.  Mengel,  6  Watts,  72 ;  Urhett  v.  Coryell,  5  W . 
ft  S.  85. 

W.  A.  Duncan,  for  defendants  in  error.  The  decedent's  declarations 
were  admissible  as  circumstances  tending  to  show  undue  influence.  Ram- 
bler v.  Tryon,  7  S.  ft  R.  90 ;  and,  although  the  acts  had  occurred  a  length 
of  time  previously  to  the  execution  of  the  will.  Reeme  v.  Parthemere,  8 
Barr,  460 ;  McTaggart  t.  Thompson,  2  Harris,  158 ;  Watterman  v.  Whit- 
ney, 5  N.  Y.  165 ;  1  Redfield  on  Wills,  116,  504,  509 ;  Titlow  v.  Titlow^ 
4  Pi  F.  Smith,  221.  As  to  the  answers  to  the  points  he  cited,  Boyd  v. 
Boyd,  16  P.  F.  Smith,  294.  As  to  the  sixth  error,  Eckert  v.  Flowry,  7 
Wright,  46 ;  Thompson  v.  Kuner,  15  P.  F.  Smith,  868 ;  1  Jarman  on 
Wills ;  1  Redfield  on  Wills,  481 ;  Zimmerman  v.  Zimmerman,  11  Harris, 
878 ;  Dean  v.  Negley,  5  Wright,  812. 

Mr.  Justice  Gordon  delivered  the  opinion  of  Hie  court,  October  12* 
1874. 

It  is  quite  probable  that  in  October,  1871,  the  mind  of  John  Bowman 
was  so  unsound  as  to  be  incapable  of  properly  disposing  of  his  estate  by 
will.  At  all  events  there  was  evidence  thereof  sufficient  to  submit  to  a 
jury.  On  this  branch  of  the  ease  the  ruling  of  the  court  was  strictly 
correct.  Not  so,  however,  on  that  which  relates  to  the  question  of  undue 
influence,  as  an  operative  cause  affecting  the  old  man  in  the  disposition  of 
his  property. 

The  evidence  offered  for  this  purpose  was  wholly  insufficient,  and 
should  have  been  rejected. 

In  treating  of  this  branch  of  the  case,  we  must  treat  of  it  as  a  distinct 
issue,  for  if  it  be  found  that  the  testator  was  of  unsound  mind,  then  the 
question  is  determined  against  the  will,  and  we  proceed  no  further ;  but 
if  on  the  other  hand  this  question  be  determined  in  favor  of  the  testator's 
testamentary  capacity,  then,  and  then  only,  do  we  consider  the  proposition 
involving  the  subject  of  undue  influence. 

However,  then,  the  fact  may  be,  and  that  fact  is  hereafter  to  be  deter* 
mined  by  a  jury,  we  must,  for  the  present  purpose,  treat  the  case  as 
though  the  testator's  insanity  were  proved.  What  then  is  there  in  the 
evidence  to  show  that  John  E.  Tawney  improperly  influenced  John  Bow- 
man in  the  disposition  of  his  property  ?  That  he  treated  the  old  man, 
who  by  marriage  was  his  uncle,  with  kindness ;  that  he  permitted  him  to 
remain  at  his  house ;  that  he  bailed  him  and  assisted  him  when  sued  by 
his  wife  and  son-in-law,  indicates  but  ordinary  acts  of  friendship,  towards 
a  frail  old  man,  rendered  necessary  from  the  very  circumstances  thrown 
around  him  by  the  defendants  themselves,  but  in  nothing  does  it  exhibit 
that  corrupt  and  unlawful  influence  which  amounts  to  constraint,  and 
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which  substitutes  the  will  of  another  for  that  of  the  testator.  So  we 
have  no  evidence,  except  that  of  Tawney  himself,  that  Bowman  ever 
spoke  to  him,  or  he  to  Bowman,  about  a  will.  We  give  in  extenso  what 
he  says  upon  that  subject.  "  The  day  before  we  come  to  town,  I  had  a 
conversation  with  the  old  man  about  making  the  will.  He  told  me  in 
front  of  his  room  he  had  been  thinking  about  making  his  will  and  fixing 
his  things.  He  did  not  know  whether  he  could  make  a  will  or  not ;  that 
if  he  got  like  old  Mr.  Slagle,  his  property  might  not  reach  to  keep  him. 
I  told  him  if  I  was  in  his  place,  I  would  take  the  good  of  what  I  had 
while  I  lived,  and  if  there  was  anything  left  it  was  his  own,  and  he  could 
do  with  it  as  he  pleased." 

Again  :  "  After  that  Bowman  called  me  into  the  office,  and  told  me  he 
had  made  up  his  mind  to  make  a  will.  He  always  thought  he  might  give 
Jake  something.  He  told  me  the  way  he  was  fixed  he  did  not  know  what 
to  do  about  it  He  asked  me  what  he  ought  to  do  about  it.  I  told  him 
if  he  wanted  to  give  Jake  something,  he  could  make  it  so  that  his  debts 
and  funeral  expenses  should  be  paid  first,  and  then  he  could  give  Jake 
whatever  he  had  a  mind  to ;  if  nothing  was  left,  there  would  be  no  harm 
done." 

This  testimony  does  not  even  raise  the  idea  of  solicitation,  much  less 
that  of  improper  or  fraudulent  conduct  upon  the  part  of  Tawney.  It 
contains  but  the  advice  one  prudent  and  cautious  neighbor  might  give  to 
another  under  like  circumstances. 

Then  we  have  the  declarations  of  the  testator  himself,  as  found  in  the 
testimony  of  Henry  Long  and  his  wife ;  "  that  John  E.  Tawney  was 
dingdonging  at  him  to  make  his  will,  and  leave  all  he  had  to  him  and  his 
family." 

But  these  declarations  prove  nothing  «but  such  solicitations  as  do  not 
affect  the  validity  of  a  will.  Even  importunate  persuasion  from  which  a 
delicate  mind  would  shrink,  will  not  invalidate  a  devise.  Miller  v.  Miller, 
3  S.  A  R.  267.  But  beyond  this  these  declarations  are  too  remote  from 
the  time  of  execution,  and  are  not  so  connected  with  other  facts  and  cir- 
cumstances indicating  circumvention  or  fraud  in  the  procurement  of  the 
will  as  to  make  them  part  of  the  res  gestie,  and  are  therefore  not  evi- 
dence. 2  Greenl.  Ev.  part  4,  sec  690  ;  McTaggart  v.  Thompson,  2  Har- 
ris, 149. 

We  cannot  think,  therefore,  that  all  this  evidence  taken  together  was 
sufficient  to  raise  such  a  question  of  undue  influence  as  should  have  been 
submitted  to  the  jury.  Undue  influence,  of  that  kind  which  will  affect 
the  provisions  of  a  testament,  must  be  such  as  subjugates  the  mind  of  the 
testator  to  the  will  of  the  person  operating  upon  it,  and  in  order  to  estab- 
lish this,  proof  must  be  made  of  some  fraud  practised,  some  threats  or 
misrepresentations  made,  some  undue  flattery,  or  some  physical  or  moral 
coercion  employed,  so  as  to  destroy  the  free  agency  of  the  testator,  and 
these  influences  must  be  proved  to  have  operated  as  a  present  constraint, 
at  the  very  time  of  making  the  will.  But  constraint  is  not  to  be  inferred 
from  mental  weakness  alone,  though  the  weak  mind  may  be  more  readily 
constrained  and  deceived  than  the  strong  one  ;  and  though  it  is  to  be  con- 
sidered as  a  fact  in  determining  the  question  of  constraint,  nevertheless, 
as  is  said  in  McMahon  v.  Ryan,  8  Harris,  329,  that  undue  influence, 
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which  suffices  to  destroy  an  alleged  will,  is  distinct  from  weakness  and 
has  no  necessary  connection  with  it. 

So  it  has  been  held  that  general  bad  treatment  furnishes  no  evidence  of 
such  influence,  and  we  may  add,  neither  does  general  kindness,  though 
this  may  have  a  powerful  influence  upon  a  weak  mind,  unless  it  is  shown 
to  be  part  of  a  crafty  arrangement  to  procure  the  testamentary  disposi- 
tion. Thompson  v.  Kyner^  15  P.  F.  Smith,  368 ;  Rudy  v.  Ulrich^  19  P. 
F.  Smith,  177 ;  Eckert  v.  Flowry,  7  Wright,  46. 

Ifrom  the  above  statement,  it  is  obvious  that  the  case  in  hand  is  utterly 
barren  of  evidence  tending  to  show  undue  influence  as  the  cause  which 
operated  on  the  mind  of  John  Bowman  to  produce  the  disposition  of  his 
property  complained  of  by  the  defendants.  It  follows  that  the  court 
erred  in  not  answering  the  plaintiffs  sixth  point  in  the  affirmative. 

Judgment  reversed^  and  a  venire  facias  de  novo  awarded. 


COURT   OF  APPEALS   OF    VIRGINIA. 

(To  appear  in  24  G rattan.) 

RIGHT  OF  WITNESS  TO    DECLINE    TO    ANSWER  WHERE    ANSWER   WILL 

CRIMINATE  HIM.  —  DUELLING. 

CULLEN  v.  THE  COMMONWEALTH. 

1.  By  the  8th  section  of  the  Bill  of  Rights  of  Virginia  a  person  is  not  only  secured  against 
giving  evidence  against  himself  on  his  own  trial,  bat  he  cannot  be  required  on  the  trial 
of  another,  to  testify,  if  his  evidence  will  tend  to  criminate  himself. 

2.  Even  if  a  person  might  be  reauired  to  give  evidence  on  the  trial  of  another  which 
might  tend  to  criminate  himself,  if  the  statute  afforded  him  a  complete  indemnity,  by 
discharging  him  from  all  prosecution  for  the  offence  (of  which  qttare  t ),  the  Act  of  Oc- 
tober 7,  1870,  amending  §  1,  ch.  12,  of  the  Code  of  1860,  does  not  afford  that  indem- 
nity ;  and,  therefore,  in  requiring  any  person  engaged  in  a  duel  to  testify  against 
another  prosecuted  for  having  fought,  &c,  such  duel,  is  unconstitutional. 

3.  The  fact  that  the  witness  has  testified  before  the  coroner,  and  stated  the  facts,  does 
not  deprive  him  of  his  privilege ;  and  that  having  been  done  without  being  advised  of 
his  privilege,  it  is  not  a  waiver  of  it  by  him. 

4.  Under  the  principles  of  the  common  law  and  the  statutes  against  duelling,  it  may  well 
be  apprehended  that  the  surgeon  of  a  party  to  a  duel  would  be  regarded  in  law  as  be- 
ing concerned  in,  or  as  aiding  and  abetting  the  duel. 

At  the  July  term,  1873,  of  the  hustings  court  of  the  city  of  Richmond, 
an  indictment  was  sent  to  the  grand  jury  against  John  S.  Meredith,  Wm. 
L.  Royall,  Wm.  R.  Trigg, and  Wm.  B.  Tabb,  for  the  murder  of  John  B. 
Mordecai ;  and  Dr.  J.  6.  Dorsay  Cullen  was  sworn  and  sent  with  other 
witnesses  to  the  grand  jury  to  testify  in  relation  to  the  case.  Before  the 
nd  jury  Dr.  Cullen  was  asked  to  state  what  he  knew  of  a  duel  between 

.  Page  McCarty  and  John  B.  Mordecai,  near  Oakwood  Cemetery.  To 
this  inquiry  Dr.  Cullen  declined  to  answer  ;  and  this  refusal  having  been 
communicated  to  the  court  by  the  grand  jury,  he  was  brought  into  court, 
and  declared  that  he  so  declined  because  the  answer  to  said  question  would 
tend  to  criminate  him. 


tr 
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The  attorney  for  the  commonwealth  then  moved  the  court  that  Dr.  Cul- 
len  be  compelled  to  answer  the  question.  Upon  this  motion  evidence  was 
introduced  for  the  purpose  of  showing  that  Dr.  Cullen's  conduct  in  rela- 
tion to  the  duel  was  such  as  that  his  evidence  could  not  criminate  him ; 
and  the  testimony  given  in  by  him  before  the  coroner's  inquest,  which  had 
been  reduced  to  writing  and  signed  by  him,  was  also  introduced  for  the 
same  purpose,  and  also  to  show  that  having  voluntarily  testified  before 
the  coroner's  inquest,  he  had  waived  his  right,  if  it  existed,  to  decline  to 
testify  in  the  case. 

After  hearing  the  evidence  the  court  ordered  that  Dr.  Cullen  should 
answer  the  said  question  propounded  to  him  by  the  grand  jury  in  relation 
to  the  said  duel.  And  Cullen  still  declining  to  answer  the  question,  the 
court  ordered  that  he  be  committed  to  the  jail  of  this  city  for  the  space  of 
one  day,  and  that  he  pay  a  fine  of  fifty  dollars  for  his  said  contempt.  To 
this  judgment  Dr.  Cullen  excepted,  stating  the  evidence  in  his  exception ; 
and  applied  to  a  judge  of  this  court  for  a  supersedeas  ;  which  was  allowed. 

Crump  $  Ouldy  for  the  appellant. 

The  Attorney  General,  for  the  commonwealth. 

Botjldin,  J.,  delivered  the  opinion  of  the  court. 

Doctor  J.  S.  Dorsay  Cullen  was  sent  before  the  grand  jury  of  the 
hustings  court  of  the  city  of  Richmond  to  give  evidence  on  behalf  of  the 
commonwealth  on  an  indictment  charging  John  S.  Meredith,  William  L. 
Royall,  William  R.  Trigg  and  William  B.  Tabb  with  the  murder  of  John 
B.  Mordecai,  as  principals,  in  the  second  degree,  and  accessories  before 
the  fact,  the  actual  killing  being  charged  to  have  been  accomplished  by 
W.  Page  McCarty.  When  Dr.  Cullen  appeared  before  the  grand  jury 
the  following  question  was  propounded  to  him  :  "  State  all  you  know  in 
regard  to  a  duel  alleged  to  have  taken  place  on  the  9th  day  of  May  last, 
near  Oakwood,  between  W.  Page  McCarty  and  John  B.  Mordecai  ?  "  Dr. 
Cullen  declined  to  make  any  disclosure  on  the  subject  to  the  grand  jury, 
saying  to  them  in  substance  as  follows  :  "  I  must  decline  to  answer  the 
question  because  my  answer  thereto  will  criminate  myself."  The  witness 
was  then  brought  before  the  hustings  court,  and  still  insisting  on  his 
right  to  decline  to  answer,  that  court,  after  hearing  testimony,  ordered  the 
witness  to  answer  the  question.  He  again  declined  for  the  reason  already 
stated ;  whereupon  the  hustings  court  adjudged  him  guilty  of  a  con- 
tempt, imposed  on  him  a  fine  of  fifty  dollars,  and  ordered  him  to  be  im- 
prisoned for  one  day. 

To  that  judgment  Dr.  Cullen  applied  for  and  obtained  a  writ  of  error 
and  supersedeas  from  one  of  the  judges  of  this  court,  on  which  the  case  is 
now  before  us.  The  question  is,  was  Dr.  Cullen  guilty  of  a  contempt  of 
the  hustings  court  in  refusing,  for  the  reason  stated  by  him,  to  make  the 
disclosure  called  for  by  the  grand  jury  and  ordered  by  the  court  ? 

It  is  insisted  by  his  counsel  that  he  was  not,  because  he  has  a  right 
guaranteed  by  the  Constitution  of  the  State,  of  which  neither  legislature 
nor  courts  can  deprive  him,  to  refuse  to  answer  any  question,  the  answer 
to  which  would  tend  to  criminate  him  ;  and  such  it  is  contended  would  be 
the  effect  of  an  answer  to  the  interrogatory  propounded.  Is  there  such 
constitutional  right  ? 

The  right  to  refuse  to  answer  such  questions  before  any  judicial  tribu- 


August,  1875.]  THE  AMERICAN  LAW  TIMES  REPORTS.  861 

Vol.  IL]  Cuujbx  0.  Tub  Commohwbjulth.  [No.  8. 

nal  was  the  well-settled  law  of  England  long  before  the  separation  of  the 
American  colonies  from  the  mother  country ;  but  the  State  of  Virginia, 
ever  foremost  in  proclaiming  principles  of  personal  liberty  and  security, 
and  providing  safeguards  to  individual  rights,  was  unwilling,  when  she 
assumed  the  attitude  of  an  independent  and  sovereign  state,  to  leave  this 
great  principle  and  others  of  kindred  character  subject,  as  at  common  law, 
to  the  mutations  of  legislative  will  or  to  the  hazard  of  judicial  discretion. 
She  therefore  thought  proper,  as  far  back  as  June  12,  1776,  and  prior  to 
the  declaration  of  independence,  when  forming  her  own  State  Constitu- 
tion, to  make  a  solemn  declaration  of  the  rights  of  the  good  people  of 
Virginia,  u  which  rights  do  pertain  to  them  and  their  posterity  as  the 
basis  and  foundation  of  government."  And  we  find  that  by  the  eighth 
section  of  that  declaration  it  is  provided  as  follows :  — 

"  That  in  all  capital  or  criminal  prosecutions,  a  man  hath  a  right  to 
demand  the  cause  and  nature  of  his  accusation,  to  be  confronted  with  the 
accusers  and  witnesses,  to  call  for  evidence  in  his  favor,  and  to  a  speedy 
trial  by  an  impartial  jury  of  his  vicinage,  without  whose  unanimous  con- 
sent he  cannot  be  found  guilty ;  nor  can  he  be  compelled  to  give  evidence 
against  himself ;  that  no  man  be  deprived  of  his  liberty,  except  by  the 
law  of  the  land  or  the  judgment  of  his  peers." 

This  section  was  framed  nearly  one  hundred  years  ago  by  "  men  of  the 
days  gone  by."  It  was  framed  for  the  protection  of  the  citizen,  and  an- 
nounced great  principles  of  individual  right,  to  be  secured  to  the  people 
of  Virginia  and  their  posterity  forever ;  and  it  stands  to  this  day,  un- 
touched in  word,  syllable,  or  letter,  a  part  of  our  State  Constitution,  and 
a  bulwark  and  safeguard  to  the  citizen,  having  for  near  a  century  with- 
stood the  shock  of  revolution  and  the  rage  of  innovation.  The  earnest 
and  eminently  wise  and  practical  men  who  framed  that  declaration,  cer- 
tainly meant  something  when  they  solemnly  declared  that  a  man  shall  not 
be  compelled  to  give  evidence  against  himself.  They  were  not  issuing  a 
mere  brutum  fulmen*  On  the  contrary  we  think  that  it  was  their  pur- 
pose to  proclaim  and  render  inviolable  a  great  practical  individual  right, 
—  to  declare  as  part  of  the  organic  law,  that  no  man  should  anywhere, 
before  any  tribunal,  in  any  proceeding,  be  compelled  to  give  evidence 
tending  to  criminate  himself,  either  in  that  or  any  other  proceeding :  in 
other  words,  to  make  the  common  law  thus  extended  to  all  cases  —  parlia- 
mentary as  well  as  judicial  —  a  part  of  the  organic  law  of  the  state  ;  and 
we  think  it  would  be  unjust  to  the  men  who  framed  and  to  the  men  who 
have  so  long  preserved  intact  that  important  provision,  were  we  to  con- 
fine it  only  to  cases  in  which  a  man  is  called  on  to  give  evidence  against 
himself  in  a  prosecution  pending  against  him.  This  would  indeed  be  to 
dwarf  the  spirit  and  meaning  of  a  great  principle  to  the  most  insignificant 
proportions,  and  would  scarcely  be  in  character  with  the  earnest,  wise,  and 
practical  men  who  proclaimed  it.  They  certainly  would  scarcely  have 
thought  it  necessary  to  guard  in  their  organic  law  against  an  evil  which 
had  occurred  in  no  civilized  community  within  the  memory  of  men  then 
living,  and  at  the  same  time  to  leave  to  the  mutations  of  legislative  will 
the  protection  of  the  citizen  from  being  compelled  to  give  evidence  against 
himself  in  proceedings  against  others  —  an  evil  of  a  very  practical  char- 
acter, and  leading  directly  to  the  same  result:  self-accusation.     We  do 


852  THE  AMERICAN  LAW  TIMES  REPORTS.  [August,  1875. 

Vol.  II.]  CULLS*  V.  TBS  COMMOXWBALTH.  [No.  8. 

not  feel  warranted  in  giving  any  such  narrow  and  restricted  construction 
to  this  declaration.  It  wonld  render  the  provision  wholly  nugatory  ;  and 
we  do  not  think  it  is  required,  as  has  been  contended,  by  the  grammati- 
cal structure  of  the  section.  The  portion  of  that  section  immediately 
preceding  this  important  provision  does,  as  must  be  conceded,  refer  to 
proceedings  in  a  pending  prosecution,  and  declares  the  rights  of  the  accused 
in  such  prosecution;  commencing  with  the  arraignment,  and  declaring 
his  rights  down  to  the  verdict  of  die  jury ;  each  separate  declaration  of  a 
right  being  separated  from  the  others  by  a  comma  merely,  until,  after 
providing  against  conviction  without  a  unanimous  verdict,  the  close  of 
that  portion  of  the  section  is  indicated  by  a  semicolon.  Then  follows 
the  broader  declaration,  now  under  consideration  :  "  Nor  shall  he  "  (that 
is  "  a  man,"  for  it  was  the  rights  of  man  which  the  men  of  76  were  pro- 
claiming,) "  be  compelled  to  give  evidence  against  himself/'  commencing 
after  and  followed  by  a  semicolon  ;  thus  affirming,  as  a  distinct  and 
fundamental  right,  that  "  a  man  "  shall  not  be  compelled  to  criminate  or 
accuse  himself.  Had  it  been  the  purpose  of  the  framers  of  the  Bill  of 
Rights  to  confine  that  declaration  to  a  man's  rights  when  under  trial,  the 
rules  of  grammar  and  logic  would  have  required  its  insertion  in  the  body 
of  the  preceding  sentence,  and  before  the  legitimate  close  of  that  sen- 
tence, providing  against  conviction  without  a  unanimous  verdict.  The 
sentence  had  already  provided  for  evidence  for  and  against  the  accused, 
and  had  reached  final  verdict ;  and  as  evidence  always  precedes  and  never 
follows  the  verdict,  neither  strict  grammar  nor  sound  logic  would  require 
that  this  independent,  broad,  and  comprehensive  declaration  should  be 
read  and  construed  as  part  of  the  preceding  sentence. 

But  were  this  otherwise  —  were  it,  in  fact,  obvious  that  the  primary 
and  strictly  grammatical  sense  of  the  words  and  structure  of  the  sentence 
would  lead  to  the  restricted  construction  contended  for,  yet,  when  we 
consider  the  time  and  circumstances  under  which  that  declaration  was 
promulged,  and  the  character  and  purposes  of  the  men  who  made  it,  we 
revolt  instinctively  from  a  conclusion  "  so  lame  and  impotent,"  and  are 
of  opinion  that  it  was  intended  to  be  and  is,  in  effect,  a  complete  protec- 
tion to  the  citizen  against  self-accusation,  —  a  broad  and  catholic  declara- 
tion that  he  shall  not,  before  any  tribunal  or  in  any  proceeding,  be  com- 
pelled to  give  evidence  which,  on  a  prosecution  against  himself,  would  tend 
to  criminate  him ;  and  of  this  protection,  in  a  proper  case  for  its  applica- 
tion, he  cannot  be  deprived  by  legislation. 

We  are  fortified  in  the  liberal  construction  we  have  given  to  this  declar- 
ation, by  the  form  in  which  the  same  principle  was  affirmed  by  the  Con- 
stitutions of  other  states,  which  followed  in  the  wake  of  Virginia,  and 
made  her  Bill  of  Rights  the  basis  of  their  own. 

Massachusetts,  who  at  that  early  day  evinced  a  generous  rivalry  of 
Virginia  in  her  efforts  to  declare  and  vindicate  the  "  rights  of  man," 
announced  the  principle  as  follows :  "  No  subject  4  shall '  be  compelled 
to  accuse  or  furnish  evidence  against  himself ; "  evidently  giving  to  Vir- 
ginia's declaration  the  broad  construction  adopted  by  this  court* 

The  ninth  section  of  the  first  Bill  of  Rights  of  Pennsylvania,  promulged 
soon  after  our  own,  is  a  substantial  and  almost  literal  copy  of  our  eighth 
section,  but  with  this  difference,  that  the  clause  under  consideration, 
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which  is  a  literal  copy  of  ours,  follows  a  eolon^  instead  of  a  semicolon  ; 
is  followed  by  a  colon  instead  of  a  semicolon,  and  commences  with  a 
capital  letter,  thus :  "  Nor  shall  he  "  (a  man)  "  be  compelled  to  give 
evidence  against  himself ; "  and  the  next  and  concluding  clause  is  also  a 
literal  copy  of  our  own,  except  that  it  begins  with  a  capital  letter  also, 
and  in  lieu  of  the  words  "  that  no  man  be  deprived/'  it  uses  the  words 
44  Nor  can  any  man  be  justly  deprived,"  &c. ;  evidently  showing  that  the 
two  last  clauses  were  considered  as  announcing  general  and  independent 
propositions. 

Delaware,  after  announcing  as  the  fourteenth  section  of  her  Bill  of 
Bights  so  much  of  our  eighth  section  as  precedes  the  clause  under  consider- 
ation, in  almost  the  same  words  makes  a  distinct  section  of  the  principle 
announced  in  that  clause,  slightly  modified  as  follows,  viz :  — 

44 15.  That  no  man  in  the  courts  of  common  law  ought  to  be  compelled 
to  give  evidence  against  himself." 

Maryland  divided  our  eighth  section  into  three  separate  sections  — nine- 
teenth, twentieth,  and  twenty-first, — corresponding  in  substance  with  the 
three  separate  clauses  of  our  eighth  section. 

The  twentieth  section  is  as  follows  :  — 

44  20.  That  no  man  ought  to  be  compelled  to  give  evidence  against  him- 
self in  a  court  of  common  law,  or  in  any  other  court,  but  in  such  cases  as 
have  been  usually  practised  in  this  State,  or  may  hereafter  be  directed  by 
the  legislature."  * 

We  have  referred  to  these  several  declarations  made  in  the  revolutionary 
era,  and  very  soon  after  Virginia's,  as  showing  the  contemporaneous  con- 
struction of  her  declaration  by  the  conventions  of  other  states,  all  showing 
that  the  principle  secured  by  the  declaration  was  announced  as  a  separate 
and  general  right. 

We  have  been  pointed  to  the  judicial  decisions  of  but  two  states, 
Massachusetts  and  New  York,  on  the  question  before  us;  and  our  con- 
clusions are  sustained  by  the  supreme  courts  of  both  states.  Emory* % 
case,  107  Mass.  B.  172,  and  the  People  v.  Kelleys  24  New  York,  p.  74. 

The  terms  of  the  New  York  Constitution  are  far  more  restricted  than 
our  own.  They  are  as  follows :  44  That  no  person  shall  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  himself ; "  and  the  argument  as  to 
the  grammatical  sense  of  the  clause  was  earnestly  pressed  upon  the  court. 

Judge  Denio  said,  p.  81 :  "  The  primary  and  most  obvious  sense  of  the 
mandate  is,  that  a  person  prosecuted  for  a  crime  shall  not  be  compelled  to 
give  evidence  on  behalf  of  the  prosecution  against  himself  in  that  case." 
But  notwithstanding  this  impression  of  the  judge  as  to  u  the  primary  and 
most  obvious  sense  of  the  mandate,  he  takes  no  such  narrow  and  restricted 
view  of  this  grave  constitutional  safeguard.  On  the  contrary  he  goes  on 
to  say :  — 

44  But  there  is  great  force  in  the  argument  that  constitutional  provisions, 
devised  against  governmental  oppressions,  and  especially  such  as  may  be 
exercised  under  the  pretence  of  judicial  power,  ought  to  be  construed  with 
the  utmost  liberality,  and  to  be  extended  so  as  to  accomplish  the  full  object 
which  the  author  apparently  had  in  view,  so  far  as  it  can  be  done  consist- 
ently with  any  fair  interpretation  of  the  language  employed.  The  man- 
date that  an  accused  person  should  not  be  compelled  to  give  evidence 
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against  himself,  would  fail  to  secure  the  whole  object  intended  if  a  prose- 
cutor might  call  an  accomplice  or  confederate  in  a  criminal  offence,  and 
afterwards  use  the  evidence  he  might  give  to  procure  a  conviction  on  the 
trial  of  an  indictment  against  him.  If  obliged  to  testify  on  the  trial  of 
the  co-offender,  to  matters  which  would  show  his  own  complicity,  it  might 
be  said  upon  a  liberal  construction  of  the  language  that  he  was  compelled 
to  give  evidence  against  himself ;  that  is,  to  give  evidence  which  might  be 
used  in  a  criminal  case  against  himself."    People  v.  Kelley>  supra. 

And  in  closing  the  view  of  the  court  on  this  branch  of  the  case,  he  says : 
"  It  is  of  course  competent  for  the  legislature  to  change  any  doctrine  of 
the  common  law ;  but  I  think  they  could  not  compel  a  witness  to  testify, 
on  the  trial  of  another  person,  to  facts  which  would  prove  himself  guilty 
of  a  crime  without  indemnifying  him  against  the  consequences,  because,  I 
think,  as  has  been  mentioned,  that  by  a  legal  construction  the  Constitution 
would  be  found  to  forbid  it"    Ibid.  p.  83. 

We  approve  the  reasoning  and  results  of  Judge  Denio's  opinion,  and 
will  add  that  if  such  a  conclusion  can  be  sustained  under  the  very  restricted 
terms  of  the  New  York  Constitution,  a  fortiori  is  it  proper  under  the 
much  broader  and  comprehensive  terms  of  our  Bill  of  Rights  ? 

This  important  privilege  being  thus  guaranteed  to  the  citizen  by  the 
Constitution,  the  next  question  is,  is  the  case  before  us  a  proper  one  for  its 
exercise  ? 

It  is  contended  by  the  attorney  general  that  it  is  not,  because,  by  the  Act 
of  October  11, 1870,  entitled  "  An  Act  to  amend  and  reenact  section  1, 
chap.  12,  of  the  Code  of  Virginia  (1860),  with  regard  to  duelling,"  it  is 
enacted,  among  other  things,  as  follows :  "  Every  person  who  may  have 
been  the  bearer  of  such  challenge  or  acceptance,  or  otherwise  engaged  or 
concerned  in  any  duel,  may  be  required  in  any  prosecution  against  any 
person  but  himself,  for  having  fought  or  aided  or  abetted  in  such  duel,  to 
testify  as  a  witness  in  such  prosecution ;  but  any  statement  made  by  such 
person,  as  such  witness,  shaft  not  be  used  against  him  in  any  prosecution 
against  himself."  And  it  is  insisted  by  the  attorney  general  that  the  testi- 
mony of  no  such  witness  can  tend  to  criminate  himself,  because  no  statement 
made  by  him  can  be  used  as  evidence  against  him  in  any  prosecution  against 
himself. 

We  sympathize  fully  with  the  legislature  in  their  efforts  to  suppress  the 
barbarous  and  anti-Christian  practice  of  duelling.  Having  its  origin 
in  false  pride  and  a  mistaken  sense  of  honor,  and  upheld  and  sanctioned 
to  a  certain  extent  by  a  vicious  public  sentiment,  the  practice  has  lingered 
in  the  Southern  States  much  longer  than  it  should  have  done,  although 
condemned  alike  by  the  laws  of  God  and  man,  and  notwithstanding  it  has 
cost  our  country  the  lives  of  some  of  her  noblest  sons.  We  would  gladly 
see  it  forever  banished  from  our  land.  The  practice  is  cruel  in  the  ex- 
treme, and  is  founded  neither  in  morals,  nor  in  reason,  nor  in  common 
sense.  It  has  been  well  and  truly  said  that  it  proves  nothing,  except  that 
the  parties,  as  is  commonly  the  case  with  male  animals,  are  willing  to  fight. 
It  not  unfrequently  results  in  the  death  of  one  or  both  of  the  combatants, 
and  the  question  which  called  them  to  the  field  of  honor  (so  called) 
remains  unsettled  and  is  adjourned  forever,  leaving,  quite  as  often  as 
otherwise,  the  injured  party  the  victim,  and  the  wrongdoer  triumphant. 
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Nothing  could  be  more  unsatisfactory  and  unreasonable,  and,  as  we  have 
already  said,  we  sympathize  fully  with  the  legislature  in  their  efforts  to 
suppress  so  baneful  a  practice.  But  we  should  ever  be  careful,  whilst 
endeavoring  to  suppress  a  great  evil,  that  we  do  not  ourselves  fall  into  the 
error  of  committing  a  great  wrong ;  not  to  do  wrong  that  good  may  come 
of  it ;  not  to  invade  the  constitutional  right  of  the  citizen.  We  are  very 
reluctantly  drawn  to  the  conclusion  that  such  is  the  effect  of  the  act  in 
question ;  that  it  would  deprive  the  witness  of  his  constitutional  right  to 
refuse  to  give  evidence  tending  to  criminate  himself  without  indemnity, 
and  is  therefore  to  that  extent  unconstitutional  and  void. 

The  privilege  claimed  in  this  case  is  one,  as  we  have  seen,  which  was 
not  only  allowed  by  thp  courts,  but  which,  for  near  a  century,  has  been 
carefully  guaranteed  by  the  Constitution.  Whether  sueh  constitutional 
privilege  can  be  taken  away  by  the  legislature  at  all,  on  any  terms  of  in- 
demnity, is  a  question  not  necessary  to  be  now  decided.  But  we  are  all 
clearly  of  opinion  that,  before  it  can  be  taken  away,  there  must  be  abso- 
lute indemnity  provided ;  and  that  nothing  short  of  complete  amnesty  to 
the  witness  —  an  absolute  wiping  out  of  the  offence  as  to  him,  so  that  he 
can  no  longer  be  prosecuted  for  it  —  will  furnish  that  indemnity.  We  do 
not  think  the  act  of  assembly  referred  to  furnishes  such  indemnity.  It 
only  provides  that  the  "  statement "  made  by  the  witness  shall  not  be 
used  against  him  in  a  prosecution  against  himself.  Now,  it  is  apparent, 
that,  without  using  one  word  of  that  statement,  the  attorney  for  the  Com- 
monwealth might,  in  many  cases,  and  in  a  case  like  the  present  inevitably 
would,  be  led  by  the  testimony  of  the  witness  to  means  and  sources  of 
information  which  might  result  in  criminating  himself.  This  would  be 
to  deprive  him  of  his  privilege  without  indemnity. 

We  are  of  opinion,  therefore,  that  the  act  of  assembly  aforesaid,  failing 
to  afford  complete  indemnity,  does  not  deprive  the  plaintiff  in  error  of  his 
constitutional  privilege. 

But  it  is  further  contended  that  the  plaintiff  in  error  was  not  entitled  to 
claim  the  privilege  in  this  case,  because  the  court  could  see  from  the  testi- 
mony that  his  answer  to  the  question  propounded  would  not  tend  to  crimi- 
nate him  at  all.  Without  deciding  whether,  in  this  case,  it  was  or  was 
not  proper  for  the  court  to  go  into  other  testimony  than  the  statement  of 
the  witness  himself,  to  ascertain  whether  he  was  entitled  to  the  privilege 
claimed  or  not,  this  court  is  well  satisfied,  on  that  testimony,  that  it  was 
a  proper  case  for  the  witness  to  claim  his  privilege ;  that  the  disclosure 
called  for  by  the  interrogatory  propounded  would  tend  to  criminate  him. 
Without  prejudging  the  question  of  guilt  or  innocence  on  the  facts  set  out, 
it  will  suffice  for  us  to  say  that  therq  is  enough  in  the  settled  principles  of 
the  common  law,  and  in  the  statutes  against  duelling,  to  lead  to  the  ap- 
prehension, at  least,  that  the  surgeon  of  the  party  to  a  duel  would  be  re- 
garded in  law  as  being  concerned  in,  or  as  aiding  and  abetting  the  duel ; 
and  we  are  further  of  opinion,  that  there  is  enough  in  the  testimony  to 
justify  Dr.  Cullen  in  the  apprehension  that  a  full  disclosure  of  the  facts 
by  Ijim  would  tend  to  show  that,  knowing  a  duel  was  to  be  fought  near 
Oakwood,  he  attended  at  that  place  at  the  instance  of  one  of  the  parties, 
to  be  ready  to  render  his  professional  services  as  surgeon  to  one  or  ooth  of 
them,  should  they  be  required ;  that  the  duel  was,  in  fact,  fought ;  and 
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that  his  services  as  surgeon  were  required  and  rendered.  Such  testimony, 
we  think,  might  tend  to  criminate  the  witness,  and  we  are  of  opinion  that 
he  should  not  have  been  compelled  to  make  the  disclosure,  unless  for  some 
other  reason  he  had  lost  his  privilege  of  refusal. 

But  it  has  been  earnestly  argued  that  this  is  not  a  proper  case  to  recog- 
nize the  privilege,  because  the  witness  has  already  made  elsewhere  a  full 
and  voluntary  disclosure  of  the  facts,  and  that  nothing  he  could  now  say 
would  do  more  to  criminate  him  than  has  been  done  already  by  that  state- 
ment. Conceding  this  to  be  so,  we  are  by  no  means  prepared  to  say  that 
it  answers  the  claim  of  the  witness  to  his  privilege.  If,  as  we  have  held 
to  be  the  case,  a  full  disclosure  of  the  facts  might  tend  to  criminate  the 
witness,  we  cannot  see  how  that  tendency  is  at  all  removed  by  showing 
that  the  witness*  had  elsewhere  made  a  statement  tending  to  criminate 
him.  The  question  before  us  is  not  what  the  witness  may  have  said  else- 
where ;  but  whether,  when  it  is  apparent  that  a  disclosure  from  him  may 
tend  to  criminate  him,  he  shall  now,  in  a  pending  trial,  be  compelled  to 
make  that  disclosure,  although  he  claims  his  constitutional  right  of  refusal. 
We  do  not  see  that  his  statements  elsewhere  have  anything  to  do  with  the 
question.  They  are  matters  of  fact  wholly  collateral,  on  which  issues 
might  be  taken. 

But,  however  that  may  be,  it  is  utterly  impossible  for  any  court  to 
know  in  advance  what  additional  facts,  tending  to  criminate  the  witness, 
might  not  be  elicited  by  a  rigid  and  searching  examination  by  learned 
counsel.  Indeed,  a  mere  repetition,  on  oath,  of  the  same  facts  would,  of 
itself,  as  corroborative  evidence,  tend  to  criminate  him ;  and  we  think  it 
would  be  equivalent  to  a  denial  of  the  privilege  altogether  to  expose  the 
witness  to  the  hazard  of  such  examination. 

It  is  contended,  in  the  last  place,  that  the  witness  has  lost  his  privilege 
by  waiver ;  that  he  has  already  made  a  full  and  voluntary  disclosure'  of 
the  facts  before  the  coroner,  when  holding  an  inquest  over  the  dead  body 
of  the  deceased,  and  was  thereby  precluded  from  thereafter  asserting  his 
privilege  of  refusal  to  answer. 

We  entertain  no  doubts  that  a  witness  may  waive  his  privilege,  whether 
secured  to  him  by  the  Constitution  or  otherwise,  on  the  familiar  principle 
that  a  man  may  always  waive  a  provision  made  for  his  benefit.  But  the 
waiver  of  such  a  privilege  as  we  are  now  considering  must  always  be  made 
understanding^  and  willingly,  and  generally  after  being  fully  warned  by 
the  court.  In  1  Greenleaf  Ev.  §  451,  we  are  told  that,  whether  the  testi- 
mony will  tend  to  criminate  the  witness  or  not  is  a  point  on  which  the 
court  is  bound  to  instruct  him.  And  the  author  goes  on  to  say,  in  the 
same  section  :  "  But  in  all  cases  where  the  witness,  after  being  advertised 
of  his  privilege,  chooses  to  answer,  he  is  bound  to  answer  everything  rela- 
tive to  the  transaction."  Without  "  being  advertised  of  his  privilege," 
the  witness  evidently  would  not,  in  the  estimation  of  the  learned  author, 
be  held  as  waiving  his  privilege.  The  authorities  referred  to  by  Mr. 
Greenleaf,  and  those  commented  on  at  the  bar,  fully  sustain  the  position 
that,  as  a  general  rule,  the  witness  should  be  warned  as  to  his  privilege 
before  he  can  be  held  to  have  waived  it  by  answering.  This  is  the  rule 
when  the  answers  have  been  made  in  the  case  before  the  court.  It  would 
apply  "  a  fortiori  "  to  a  case  like  this,  where  the  supposed  waiver  was  not 
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made  before  a  court,  but  before  a  coroner  in  the  country ;  and  when  the 
witness  made  his  statement  without  being  advertised  of  his  privilege 
"  inops  consilii"  and  evidently  without  appreciating  the  position  in  which 
he  was  placed.  Without  deciding  that  a  witness  can  be  held  in  any  case 
to  have  waived  his  privilege  by  answering  before  a  different  tribunal,  we 
are  clearly  of  opinion  that  there  has  been  no  such  waiver  in  this  case. 

The  result  is,  that,  in  refusing  to  answer  the  interrogatory  propounded, 
Dr.  Cullen  was  exercising  a  privilege  secured  to  him  by  the  Constitution, 
and  was  not  guilty  of  a  contempt  of  court. 

Judgment  of  hustings  court  reversed  and  cause  remanded,  with  instruc- 
tions to  allow  the  witness  his  privilege  of  declining  to  make  the  disclosure 
called  for,  if  insisted  on  by  him. 

Moncure,  P.,  dissented.  Judgment  reversed. 


SUPREME  COURT  OF  NEW  HAMPSHIRE. 

(To  appear  in  65  N.  H.) 

MUNICIPAL  CORPORATION.  —  ACTION  AGAINST  FOR  NOT  KEEPING 

HIGHWAY  m  REPAIR. 

GILMAN  v.  LACONIA. 

The  owner  of  land  adjoining  a  highway  may  maintain  an  action  at  common  law  against 
the  town  to  recover  damage  caused  to  his  land  by  the  fault  or  negligence  of  the  town 
in  not  building  and  maintaining  the  road  in  a  reasonably  suitable  and  proper  manner. 

Case,  by  Hiram  Gilman  against  the  town  of  Laconia,  for  negligence 
in  the  performance  of  the  duty  of  keeping  a  highway  in  repair.  The 
alleged  negligence  was  in  allowing  a  highway  to  be  out  of  repair  by 
suffering  a  highway  drain  "  to  fill  up  with  sand  "  and  other  materials, 
and  thereby  to  become  out  of  repair,  and  to  be  destroyed,  so  that  the 
water  which  ought  to  have  gone  through  the  drain  overflowed  the  plain- 
tiff's land,  covered  it  with  sand,  and  damaged  his  cellar  and  buildings. 
The  defendants  demurred.  The  declaration  may  be  referred  to  as  part  of 
the  case* 

Barnard^  for  the  plaintiff. 

Whipple,  Jewell  $  Smith,  for  the  defendants. 

Ladd,  J.  I  think  this  demurrer  must  be  overruled.  The  injury  to  a 
land-owner,  for  which  compensation  is  made  by  the  award  of  damages 
upon  the  laying  out  of  a  highway,  is  such  as,  in  the  judgment  of  the 
selectmen,  county  commissioners,  or  jury,  as  the  case  may  be,  will  result 
to  him  from  the  construction  and  maintenance,  in  a  suitable  and  proper 
manner,  of  a  road  upon  the  land  taken  for  that  purpose,  and  nothing 
mote.  Nor  can  there  be  any  doubt  but  that  the  selectmen  or  other 
tribunal,  in  estimating  such  damage,  must  go  upon  the  ground  that  in 
building  and  maintaining  the  road  reasonable  care  and  skill  will  be  exer- 
cised, and  a  just  regard  be  had  to  the  rights  of  the  owner  of  adjoining 
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land,  as  well  as  the  owner  of  land  over  which  the  highway  passes.  It 
being  certain,  therefore,  that  the  land-owner  receives  no  compensation  in 
the  original  award  of  damages  for  injury  which  may  be  caused  him  by  an 
improper  or  unsuitable  construction  ana  maintenance  of  the  road,  or  by  a 
construction  and  maintenance  that  have  not  a  proper  regard  for  his  rights, 
the  question  is  whether  he  can  maintain  an  action  at  common  law  against 
the  town  to  recover  such  damage. 

That  he  cannot  recover  against  the  highway  surveyor  or  other  public 
officer  charged  by  law  with  the  duty  of  building  or  repairing  the  road, 

Erovided  such  officer  has  acted  in  good  faith  and  according  to  the  best  of 
is  abilities,  is  well  settled ;  Waldron  v.  Berry,  51  N.  H.  186 ;  and  the 
statute  only  provides  for  an  assessment  of  additional  damages  when,  in 
repairing  a  highway  by  authority  of  the  town,  the  grade  is  raised  or 
lowered,  or  a  ditch  made  at  the  side  thereof.  Gen.  Stats,  ch.  66,  sec.  20. 
Unless,  therefore,  the  common  law  furnishes  a  remedy  against  the  town 
when  either  their  act  or  omission  in  building  or  maintaining  the  road 
causes  damage  not  covered  by  the  original  award,  and  not  of  a  character 
contemplated  by  the  statute  above  referred  to,  the  land-owner  is  sub- 
jected to  an  injury  which  may  amount  to  a  taking  of  his  land  without 
compensation  or  redress.  . 

It  perhaps  might  not  be  difficult  to  show  that  this  would  bring  the 
matter  within  the  constitutional  prohibition  against  the  taking  of  private 
property  for  public  uses  without  compensation.  See  Eaton  v.  B.  C.  $  M, 
It.  R.  51  N.  H.  504.  But  without  stopping  to  inquire  how  that  may 
be,  I  think  the  rights  of  the  land-owner  in  such  case  stand  too  firmly  upon 
the  plainest  principles  of  the  common  law  to  require  the  aid  of  this  pro- 
vision of  the  constitution  in  their  support. 

The  general  duty  of  building  and  keeping  in  repair  highways  is  imposed 
by  statute  upon  towns ;  Gen.  Stats,  chaps.  66,  68 ;  and  as  a  necessary 
oonsequence  of  this  duty  they  have  some  special  rights,  amounting  to  a  qual- 
ified property,  as  explained  in  Troy  v.  Cheshire  Railroad,  23  N.  H.  83,  and 
Hooksett  v.  Amoskeag  Co.,  44  N.  H.  105,  in  the  land  over  which  they 
pass.  Indeed,  for  all  purposes  of  construction  and  repair,  towns  stand  in 
a  position  which  differs  in  no  substantial  respect  from  that  of  an  owner  of 
the  fee ;  their  control  of  the  premises  is  so  far  absolute  and  exclusive. 
This,  as  it  seems  to  me,  obviously  imposes  upon  them  a  duty  towards  the 
owner  of  adjoining  land  which,  so  far  as  regards  the  consequences  of  their 
acts  and  omissions  in  building  and  repairing,  is  not  to  be  distinguished 
from  the  duty  of  an  ordinary  adjoining  proprietor  of  land  with  respect  to 
the  premises  of  his  neighbor.  The  purpose  for  which  the  land  has  been 
taken  is  to  build  and  maintain  upon  it  a  road  for  the  use  and  accommoda- 
tion of  the  public.  To  build  and  maintain  such  road  in  a  suitable  and 
E roper  manner  must  of  course  always  be  held  a  reasonable  use  of  the 
rad,  because  this  is  the  use  to  which  it  has  been  condemned ;  and  no 
damage  however  great  arising  therefrom  can  give  a  cause  of  action,  be- 
cause all  such  damage  must  be  presumed  to  have  been  included  in  the 
original  award.  But  when  it  comes  to  the  matter  of  an  unsuitable  and 
improper  construction,  or  of  a  wanton  or  negligent  disregard  of  the  rights 
of  the  land-owner  in  maintaining  the  highway,  I  see  no  reason  why  the 
maxim  sic  uterey  &c,  should  not  apply.     To  hold  otherwise  would,  as  it 


August,  1875.]  THE  AMERICAN  LAW  TIMES  REPORTS.  350 

i  i  i      i  . m-  i 

Vol  II.]  Giutur  v,  Laookia.  [No.  8. 

seems  to  me,  be  not  only  gross  injustice,  but  a  palpable  violation  of  legal 
principles  that  are  quite  fundamental  and  elementary. 

I  have  not  reached  this  conclusion  without  a  careful  examination  of  Ball 
v.  Winchester,  32  N.  H.  435.  The  main  doctrine  there  laid  down  was, 
that  a  town  is  not  liable  for  damage  occasioned  by  the  acts  of  a  surveyor 
of  highways,  within  the  scope  of  his  authority,  except  where  such  liability 
is  imposed  by  statute,  and  he  is  not  to  be  considered  the  agent  of  the 
town  in  making  repairs  upon  highways  within'  the  town,  so  as  to  charge 
the  town  for  damage  occasioned  by  his  illegal  acts. 

It  is  not  necessary  in  the  present  case  to  inquire  into  the  soundness  of 
this  proposition,  although  I  must  say  I  have  never  been  able  to  compre- 
hend the  reasons  upon  which  it  rests.  The  burden  of  building  and  main- 
taining their  highways  is  cast  upon  towns  absolutely  by  the  statute.  In 
the  performance  of  that. duty  they  may  elect  surveyors  if  they  choose,  and 
as  many  as  they  think  proper ;  Gen.  Stats,  ch.  66,  sec.  5  ;  or  they  may, 
if  they  prefer,  authorize  the  selectmen  to  procure  the  work  to  be  done  by 
contract.  lb.  sec.  25.  If  they  adopt  the  former  course,  as  is  doubtless  the 
usual  practice,  the  duties  and  powers  of  the  officers  they  thus  create  are 
pointed  out  and  defined  by  statute,  the  same  as  are  the  duties  of  the  select- 
men and  other  officers  of  the  town.  Why  are  not  highway  surveyors 
officers  of  the  town  ?  They  are  chosen  by  the  town  or  appointed  by  the 
selectmen ;  the  whole  business  of  their  office  is  to  expend  and  apply  the 
money  and  labor  of  the  inhabitants  of  the  town  in  and  about  the  per- 
formance of  a  duty  imposed  in  express  and  stringent  terms  upon  the  town, 
and  no  one  else.  How  does  the  business  of  building  and  repairing  a  road 
become  any  less  the  business  of  the  town  because  its  oversight  is  placed  in 
the  hands  of  an  officer  appointed  by  the  town,  but  whose  duties  and 
powers  are  prescribed  by  law  ?  Did  the  legislature  intend  to  make  the 
town  liable  in  any  case  for  the  act  or  omission  of  a  public  officer  who  is 
not  the  officer,  agent,  or  servant  of  the  town  ?  If  so,  I  can  but  regard 
the  law  as  an  anomaly  of  absurdity  and  injustice.  The  case  of  Hardy  v. 
Keene,  52  N.  H.  870,  will  illustrate  what  I  mean.  That  case  was  tried 
before  me  at  nisi  prius,  and  I  undertook  to  apply  to  the  facts  the  doctrine 
of  Ball  v.  Winchester.  The  derrick  was  erected  by  the  highway  surveyor 
in  the  forenoon.  It  fell,  injuring  the  plaintiff,  about  four  o'clock  in  the 
afternoon  of  the  same  day,  by  reason  (as  was  claimed)  of  the  negligence 
of  the  surveyor  in  securing  its  fastenings. 

But,  according  to  Ball  v.  Winchester,  the  surveyor  was  not  the  agent  of 
the  town,  and  the  town  was  not  liable  for  his  act  in  thus  rendering  the 
highway  insufficient  and  dangerous.  The  town,  upon  the  authority  of  a 
series  of  well-considered  decisions  in  this  State,  could  only  be  held  liable 
in  case  the  injury  was  caused  by  a  defect  which  they  ought  to  have  dis- 
covered and  remedied  before  the  accident. 

The  court,  by  a  decision  in  which  I  did  not  participate,  but  with  which, 
upon  this  point,  I  fully  agree,  held  that  the  surveyor  was  to  be  regarded 
as  the  agent  of  the  town  for  the  purpose  of  notice  of  the  insufficiency  of 
his  own  act  in  securing  the  derrick.  The  facts  stated  in  the  case  show 
that  upon  no  other  ground  could  the  town  have  been  held  liable,  as  they 
afterwards  were,  for  the  insufficiency  of  the  fastening,  for  the  fastening 
was  of  such  a  character  that  it  could  only  be  known  to  those  who  did  the 
work,  and  the  fact  was  only  proved  by  the  disastrous  event. 
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It  is  not  easy  to  see  upon  what  ground  it  can  be  held  that  the  town  is 
not  liable  for  the  negligence  and  illegal  acts  of  the  surveyor  in  the  dis- 
charge of  his  legal  duty,  and  at  the  same  time,  that  notice  to  that  officer 
of  the  character  of  those  acts  or  omissions  is  notice  to  the  town,  sufficient 
to  lay  the  foundation  for  a  recovery  against  the  town  on  the  ground  of 
fault  in  not  remedying  the  defect  resulting  from  such  acts  or  omissions  of 
the  surveyor.  The  substance  of  the  thing  certainly  seems  to  me  too  plain 
to  be  concealed,  namely,  that  the  town  is  held  liable  directly  for  the  fault 
of  the  surveyor  ;  and  if  that  is  so,  it  must  be  on  the  ground  that  the  sur- 
veyor is  the  officer,  agent,  or  servant  of  the  town. 

But,  as  already  remarked,  this  question  does  not  arise  in  the  present 
case.  There  are,  however,  some  observations  of  the  learned  judge  who 
delivered  the  opinion  of  the  court  in  Ball  v.  Winchester,  with  which  my 
conclusions  in  the  present  case  are  not  consistent.  He  says  (p.  443), 
"  Assuming  that  the  town  may  be  held  to  answer  for  special  damage 
resulting  from  their  neglect  of  duty,  at  the  suit  of  the  party  injured, 
what  is  the  duty  which,  according  to  the  allegations  of  the  first  and  third 
counts,  the  defendants  have  been  guilty  of  neglecting  ?  It  is  there  alleged 
that  they  suffered  and  permitted  the  channel  of  the  stream  running  along 
by  the  highway,  and  the  culvert  by  which  it  was  conducted  across  to  the 
river,  to  become  filled  and  choked  up,  so  that  the  water  was  thereby 
turned  upon  the  plaintiff's  premises.  This  contains  no  averment  of  a 
breach  of  duty.  It  does  not  amount  to  an  allegation  that  the  town  suf- 
fered the  highway  to  become  insufficient  and  out  of  repair.  Indeed,  all 
may  be  true,  as  alleged  in  these  counts,  and  yet  the  highway  be  in  proper 
condition  and  repair  for  the  purposes  of  travel  upon  it.  But  considering 
it,  as  it  has  been  considered  in  the  argument,  as  equivalent  to  an  allega- 
tion that  it  was  insufficient  and  out  of  repair,  still  it  is  the  duty  of  towns 
to  keep  their  highways  in  suitable  repair  only  for  the  travel  passing 
thereon,  and  it  is  only  to  the  traveller,  as  such,  that  the  duty  can  be  said 
to  be  owing."  , 

It  would  be  with  greater  diffidence  that  I  should  venture  to  express 
my  dissent  from  the  views  which  I  understand  these  remarks  to  embody, 
had  not  the  same  court,  composed  of  the  same  judges,  given  a  decision 
three  years  afterwards,  which,  if  I  apprehend  it  rightly,  is  entirely  the 
other  way.  I  refer  to  the  case  of  (troton  v.  Haynes,  86  N.  H.  388. 
That  was  an  action  on  the  case  by  the  town  of  Groton  against  the  defend- 
ant for  digging  a  ditch  across  a  highway  which  the  town  was  bound  to 
keep  in  repair.  It  was  shown  by  the  evidence  that  the  highway  in  ques- 
tion was  laid  out  by  the  selectmen  of  the  town  in  1841 ;  that  forty  years 
or  more  before  the  act  complained  of,  the  person  under  whom  the  defend- 
ant claimed  opened  a  ditch,  extending  from  his  dwelling-house  across  the 
place  where  the  highway  now  is  to  a  brook,  for  the  purpose  of  conveying 
water  from  the  brook  to  his  house  and  barn,  and  that  the  water  had  from 
that  time  to  the  present  generally  run  in  this  ditch  ;  that  when  the  high- 
way was  first  built,  a  culvert  was  put  in  to  provide  a  passage  for  the 
water.  In  1855,  this  culvert  having  got  out  of  repair  so  that  the  water 
did  not  run  through  it,  the  defendant  called  on  the  highway  surveyor  to 
clear  it  out,  &c,  which  he  refused  to  do.  Thereupon  the  defendant 
cleared  it  out  himself,  and  turned  the  water  from  the  brook  into  the 
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ditch,  -and  thus  conveyed  it  to  his  house,  for  his  oyrn  use,  leaving  the  cul- 
vert open. 

It  was  contended  by  the  plaintiffs  that  the  defendant  had  no  right  to 
a  passage  for  his  watercourse,  or,  in  other  words,  that  the  town  had  a 
right  to  stop  the  watercourse,  discontinue  the  culvert,  and  make  a  solid 
road-bed  across  the  channel.  This  was  denied  by  the  court.  The  doc- 
trine of  the  case  is  thus  stated  in  the  head-note :  If  the  owner  of  land 
over  which  a  highway  is  laid  out  have  on  the  land  an  artificial  water- 
course, used  to  convey  water  to  his  house,  the  road  ought  to  be  constructed 
and  maintained  with  a  culvert  or  other  suitable  passage  for  the  water- 
course, unless  the  difficulty  and  expense  of  providing  such  a  passage  would 
exceed  the  damage- of  stopping  the  watercourse,  and  make  it  unreasonable 
to  require  the  road  to  be  so  constructed  and  maintained.  In  delivering 
the  opinion  of  the  court,  Perley,  C.  J.,  says  (p.  394) :  The  defendant, 
then,  had  a  right  to  a  suitable  culvert  to  convey  the  water  in  this  water- 
course across  the  road,  and  it  was  the  duty  of  the  town  to  provide  and 
maintain  it  for  him ;  and  when  the  culvert  was  filled  up  and  stopped,  by 
neglect  of  that  duty,  it  was  a  nuisance,  which  caused  the  defendant  a 
private  and  individual  damage  ;  and,  on  general  principles,  he  had  a  right 
to  remove  it  himself,  in  a  proper  manner,  doing  no  unnecessary  damage. 

It  is  manifest  that  this  case  can  be  sustained  upon  no  other  ground  than 
that  the  towns  owe  a  duty  to  the  land-owner  as  well  as  to  the  traveller  and 
the  public.  Of  course,  it  cannot  be  pretended  that  an  act  or  omission  in 
building  or  maintaining  a  road  might  constitute  a  private  nuisance  which 
the  person  aggrieved  would  have  a  right  to  enter  and  abate,  and  at  the 
same  time  that  he  could  have  no  action  to  recover  the  damages  occasioned 
him  thereby.  If,  therefore,  the  decision  in  Ball  v.  Winchester  rests  at  $11 
on  the  proposition  that  the  towns  owe  no  duties  in  respect  of  their  high- 
ways except  to  the  traveller  as  such,  I  think  the  case  is  so  far  clearly  over- 
ruled by  Qroton  v.  Haines,  and  cannot  be  regarded  as  the  law. 

The  doctrine  of  this  opinion  is  thoroughly  established  in  Massachusetts ; 
Perry  v.  Worcester,  6  Gray,  544 ;  Parker  v.  Lowell,  11  Gray,  358 ; 
Sprague  v.  Worcester,  13  Gray,  193  ;  Emery  v.  Lowell,  104  Mass.  18 ; 
also  in  Vermont,  in  Haynes  v.  Burlington,  88  Vt.  350,  where  may  be 
found  a  very  clear  and  forcible  opinion  by  Poland,  C.  J.  See,  also,  New 
York  v.  Furze,  3  Hill,  612 ;  Stone  v.  Augusta,  46  Me.  127.  An  ex- 
tremely elaborate  and  satisfactory  discussion  of  the  English  cases  by 
Blackburn,  J.,  may  be  found  in  The  Mersey  Docks  Trustees  v.  Qibbs,  Law 
Rep.  1  H.  L.  93.  See,  also,  a  very  full  and  careful  examination  of  many 
cases  bearing  more  or  less  directly  on  the  subject,  by  Smith,  J.,  in  Eaton 
v.  B.  C.  $  M.  R.  R.  51  N.  H.  504. 

The  rule  to  be  observed  in  the  assessment  of  damages  is  quite  another 
matter,  and  is  not  befoije  us.  But  the  fact  that  great  care  and  circum- 
spection will  be  necessary  to  discriminate  between  such  damage  as  must 
be  held  to  have  been  compensated  by  the  original  award,  and  such  as 
forms  the  legal  basis  of  a  recovery  in  a  suit  like  this,  makes  no  difference 
with  the  legal  principle  to  be  applied  in  deciding  upon  the  demurrer. 

Cushino,  C.  J.  The  subject  of  the  duties  and  liabilities  of  municipal 
corporations,  as  applied  to  towns  in  this  state,  was  discussed  in  Ball  v. 
Winchester,  82  N.  H.  435 ;  Eastman  v.  Meredith.  36  N.  H.  284 ;  and 
Qroton  v.  Haines,  86  N.  H.  888. 
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In  Bail  v.  Winchester,  the  complaint  was  that  a  highway  surveyor  had 
raised  an  embankment  for  the  purpose  of  turning  the  water  into  a  culvert 
which  he  had  placed  across  the  highway;  that,  the  culvert  being  too 
small,  the  water  ran  over  the  embankment  so  that  it  ran  down,  united 
with  other  water,  and  ran  further  down  to  an  older  culvert  which  the 
town  had  permitted  to  become  stopped  up,  and  there,  for  want  of  a  suffi- 
cient culvert,  had  flowed  back  and  flooded  the  plaintiff's  warehouse. 

Here  were  in  point  of  fact  two  causes  of  the  injury,  —  an  embankment 
and  insufficient  culvert,  alleged  to  have  been  improperly  erected  by  the 
surveyor,  and  another  culvert  permitted  to  become  stopped  by  the  negli- 
gence of  the  town. 

These  two  causes  of  action  were  described  in  the  declaration,  that  of  the 
embankment  being  described  in  the  second  count,  and  the  obstructed  cul- 
vert in  the  first  and  third  counts,  and  the  allegation  in  each  count  was  for 
permitting  the  highway  to  become  defective  and  out  of  repair.  The  court 
held  that  the  plaintiff  could  not  recover  on  either  of  his  counts,  in  order  to 
which,  as  I  understand  it,  it  was  necessary  to  hold  not  only  that  the  town 
could  not  be  made  liable  for  the  negligence  of  the  surveyor,  but,  also,  in 
regard  to  its  keeping  its  highways  in  repair,  the  town  owed  no  duty  ex- 
cepting that  imposed  upon  it  by  statute  in  favor  of  those  persons  who  had 
occasion  to  use  the  highway ;  and  it  was  held  that  the  plaintiff  could  not 
recover.  The  doctrine  was  broadly  stated  that  ordinarily  a  town  owed  no 
duties  except  those  imposed  upon  it  by  statute. 

It  should  be  noticed  that  in  this  case  the  cause  of  action  stated  was  neg- 
ligence in  suffering  the  highway  to  be  out  of  repair,  and  not  the  erecting 
and  maintaining  a  nuisance. 

In  Uastman  v.  Meredith  the  same  general  doctrine  was  maintained,  and 
the  plaintiff  there  failed  in  his  action,  it  being  held  by  the  court  that  even 
admitting  the  public  duty  of  the  town  to  furnish  a  town  hall  for  the  hold- 
ing of  town  meetings,  still,  the  statute  had  imposed  no  duty  in  regard  to 
private  individuals  which  could  be  the  subject  matter  of  an  action. 

In  the  course  of  his  opinion,  however,  the  learned  chief  justice  alluded 
to  and"  perhaps  recognized  a  class  of  cases  in  which  municipal  corporations, 
by  reason  of  their  ownership  of  property  from  which  they  derived  a  profit, 
or  of  being  allowed  some  privilege,  assumed  or  were  subjected  to  certain 
liabilities  in  regard  to  private  persons. 

He  also  alluded  to  another  class  of  cases  in  which  a  municipal  cor- 
poration might  perform  its  recognized  duties  in  such  way  as  either  by 
negligence  or  otherwise  to  invade  the  rights  of  individuals,  and  so  become 
liable  to  an  action  at  common  law.  In  the  course  of  his  opinion  he  says : 
"  In  several  of  the  cases  cited  for  the  plaintiff,  cities  and  towns  have  been 
held  liable  for  private  injuries  done  by  them  in  the  course  of  executing 
WorkB  which  they  were  by  law  authorized  to  perform*  In  Scott  v.  The 
Mayor  and  Aldermen  of  Manchester,  37  Law  &  Eq.  495,  by  the  care- 
lessness of  workmen  whom  the  defendants  employed  in  laying  gas-pipes, 
a  piece  of  metal  was  thrown  into  the  plaintiff's  eye,  and  the  city  was  held 
to  be  liable.  So,  in  Delmonico  v.  The  Mayor,  $c.  of  New  York,  1  San- 
ford,  222,  an  action  was  maintained  for  damage  suffered  by  the  plaintiff 
from  the  negligence  of  the  defendants  in  the  process  of  constructing  a 
sewer.    The  remarks  of  the  court  in  Anthony  v.  Adame,  1  Met.  285,  are 
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to  the  point,  that  an  action  may  be  maintained  against  a  town  in  such  a 
case." 

And  further  on  he  says :  a  So  if  a  town  or  city  maintain  an  erection 
or  structure  which  is  a  private  nuisance,  and  causes  a  special  damage,  or 
in  the  performance  of  an  authorized  act,  invade  any  light  of  property,  the 
corporation  has  been  held  liable  to  a  civil  action.  Thayer  v.  Boston,  19 
Pick.  511;  Akron  v.  McComb,  18  Ohio,  229;  Rhodes  v.  Cleveland,  10 
Ohio,  159.  If  the  defendants  in  the  present  case  had  laid  and  maintained 
the  foundations  of  their  town-house  across  a  stream,  and  caused  the  water 
to  flow  back  on  the  plaintiff's  land,  according  to  these  authorities  they 
would  have  been  liable  to  an  action  for.  the  damage." 

I  do  not  understand  that  the  learned  chief  justice  intimates  any  disap- 
probation of  this  doctrine. 

In  the  case  of  Ghroton  v.  Haines,  36  N.  H.  388,  the  same  court,  the 
same  learned  judge  delivering  the  opinion,  held  that  a  town  has  no  right, 
in  the  execution  of  its  duty  in  building  and  maintaining  a  highway, 
unnecessarily  to  obstruct  a  watercourse,  to  the  damage  of  riparian 
owners.  He  says  in  the  course  of  his  opinion :  "  The  defendant,  then, 
had  a  right  to  a  suitable  culvert  to  convey  the  water  in  this  watercourse 
across  the  road,  and  it  was  the  duty  of  the  town,  or  the  officers  of  the 
town,  to  provide  and  maintain  it  for  him ;  and  when  the  culvert  was 
filled  up  and  stopped  by  neglect  of  that  duty,  it  was  a  nuisance,  which 
caused  the  plaintiff  a  private  and  individual  damage,  and,  on  general 
principles,  he  had  a  right  to  remove  it  himself,  in  a  proper  manner,  doing 
no  unnecessary  damage.  No  complaint  is  made  that  he  proceeded  with- 
out due  notice.  He  called  on  the  surveyor  to  do  his  duty,  which  he 
neglected." 

The  cause  of  action,  therefore,  which  is  the  subject  of  complaint  in  the 
plaintiff's  writ,  is,  according  to  this  authority,  a  nuisance,  which  the  plain- 
tiff might  lawfully  abate,  and  for  which,  according  to  the  authorities  cited 
by  Perley,  C.  J.,  in  Eastman  v.  Meredith,  and  apparently  with  approba- 
tion, an  action  at  common  law  may  be  maintained. 

The  action,  however,  would  technically  be  case  for  erecting  and  main- 
taining a  nuisance,  and  not  an  action  for  negligence  in  suffering  a  high- 
way to  be  defective. 

Considered  in  this  point  of  view,  the  judgment  in  Ball  v.  Winchester, 
was  perhaps  technically  correct,  the  action  not  being  case  for  maintaining 
a  nuisance,  but  case  for  negligently  permitting  the  highway  to  be  defec- 
tive and  out  of  repair,  although  the  broad  doctrine  laid  down  in  that  case 
seems  hardly  consistent  with  the  case  of  Ghroton  v.  Haines.  I  am  there- 
fore of  opinion,  that,  both  on  sound  principle  and  the  doctrine  of  Ea»U 
man  v.  Meredith,  and  Ghroton  v.  Haines,  and  cases  cited,  this  action  may 
be  maintained,  although  it  may  be  technically  necessary  for  the  plaintiff 
to  amend  his  declaration. 

Smith,  J.  concurred.  Demurrer  overruled. 
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SUPREME  COURT  OP  PENNSYLVANIA. 

(To  appear  in  26  P.  F.  Smith.) 

RAILROAD.  —  NEGLIGENCE.  —  DUTY  OP  PERSON  IN  APPROACHING  CROSS- 
ING. —  PRESUMPTIONS  IN  RESPECT  OF  PROPER  CARE. 

PENNSYLVANIA  RAILROAD  CO.  v.  WEBER. 

1.  Weber,  driving  a  horse  and  light  wagon  oyer  a  railroad  on  the  crossing  of  a  country 
road,  was  killed  by  a  locomotive  moving  on  the  railroad.  There  was  no  express  testi- 
mony as  to  whether  he  stopped  and  looked  and  listened  before  going  on  the  railroad. 
Held,  that  the  question  of  his  negligence  was  for  the  jury. 

2.  It  is  the  duty  of  a  traveller  to  stop  and  look  and  listen  before  crossing  a  railroad  ;  not 
so  doing  is  negligence  in  itself. 

3.  The  presumption,  in  the  absence  of  other  evidence,  is,  that  the  traveller  stops  and 
looks  and  listens  before  crossing  a  railroad. 

4.  In  an  action  against  a  railroad  company  for  injuring  such  traveller,  the  burden  is  on 
the  defendants  to  disprove  care,  unless  the  plaintiff's  own  evidence  shows  contribu- 
tory negligence. 

5.  Although  from  the  uncontradicted  evidence  in  this  case  it  might  have  been  inferred 
that,  if  the  traveller  had  stopped  and  looked  and  listened,  he  would  have  seen  the  ap- 
proaching train,  it  was  for  the  jury  to  determine  the  fact. 

This  was  an  action  on  the  case,  brought  to  January  term,  1870,  of  the 
court  below,  by  Sarah  Ann  Weber,  widow,  and  Margaret  Weber  and 
others,  children  of  George  H.  Weber,  deceased,  against  the  Pennsylvania 
Railroad  Company.  The  cause  of  action,  as  set  out  in  the  declaration, 
was  that  the  defendants,  by  carelessness  and  negligence  in  running  their 
cars  on  their  road,  caused  the  death  of  Weber,  on  the  28th  of  August, 
1869,  at  a  public  crossing  by  a  county  road. 

The  cause  had  been  tried  before,  and  a  verdict  for  (2,500  rendered  for 
the  plaintiffs.  On  a  writ  of  error,  the  judgment  on  this  verdict  was  re- 
versed by  the  supreme  court  f  22  P.  P.  Smith,  27). 

The  deceased  was  a  baker,  living  at  Duncannon,  in  Perry  County,  and 
carried  bread,  cakes,  &c,  for  sale,  in  a  one-horse  wagon,  to  Marysville, 
about  six  miles  east  of  Duncannon.  He  went  three  times  a  week,  and 
had  been  doing  so  for  about  eighteen  months.  He  travelled  on  the  county 
road ;  which  is  alongside  the  railroad,  and  crosses  it  several  times  be- 
tween the  two  towns.  On  the  28th  of  August,  1868,  he  was  crossing  the 
railroad  from  the  south  on  the  public  road,  in  a  "  spring  wagon  "  with  one 
horse,  the  curtains  being  rolled  up,  when  his  wagon  was  struck  by  the 
locomotive  of  the  "  Harrisburg  Accommodation  "  train,  belonging  to  the 
plaintiffs,  going  east ;  his  horse  was  killed  immediately,  and  himself  so 
badly  hurt  that  he  died  in  a  very  short  time. 

The  crossing  is  the  third  east  from  Cove  station,  about  a  mile  and  a  half 
from  that  station,  and  is  about  110  feet  from  the  end  of  a  stone  wall  built 
on  the  south  side  of  the  railroad ;  the  wall  is  1,117  feet  in  length,  extend- 
ing westwardly.  Until  within  400  feet  of  the  crossing,  the  county  road 
is  below  the  grade  of  the  railroad ;  it  then  ascends  a  hill,  and  afterwards 
descends,  at  a  grade  of  six  degrees,  to  a  level  twenty-live  feet  from  the 
railroad  track,  and  passes  on  this  level  over  to  the  northern  side  of  the 
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railroad.  The  whistling-post  on  the  railroad  was  1,230  feet  west  from  the 
crossing  where  Weber's  wagon  was  struck.  The  stone  wall  on  the  rail- 
road, and  the  increased  noise  from  the  rolling  of  cars  passing  between  the 
walls  have  the  effect  of  drowning  the  sound  of  the  whistle. 

The  principal  question  in  the  case  was  as  to  the  contributory  negligenee 
of  the  deceased. 

The  case  was  tried  the  second  time,  May  6,  1873,  before  Junkin,  P.  J. 

M.  H.  Foos,  for  the  plaintiffs,  testified  that  he  was  a  passenger  on  the 
train  :  his  attention  was  arrested,  after  leaving  Cove  Station,  by  a  sharp 
whistle*  and  a  sudden  stoppage  of  the  train,  about  200  yards  east  of  the 
crossing ;  he  looked  out  and  saw  part  of  the  wagon  hanging  on  the  engine  ; 
he  got  out  and  saw  the  horse  lying  on  the  north  side  of  the  road,  and  Weber 
on  the  pilot  under  the  head-light ;  he  was  not  then  dead,  but  was  dead  when 
the  train  reached  M arysville,  about  a  mile  and  a  half  from  the  crossing. 
Witness  remembered  no  other  whistling  just  before  the  accident  occurred. 

A.  Kauffman,  who  was  a  laborer  for  the  company,  testified  that  he  was 
working  on  the  road  about  a  quarter  of  a  mile  east  of  the  crossing,  around 
a  curve,  so  that  he  could  not  see  the  crossing ;  he  heard  one  blast  of  the 
whistle  about  the  time  of  the  accident ;  but  had  not  heard  any  more.  He 
went  up  to  the  crossing  and  found  Weber  lying  on  the  pilot,  dying. 

A.  Ensminger,  also  a  laborer  of  defendants,  testified  that  he  was  work- 
ing 300  or  400  yards  east  from  the  crossing ;  he  saw  Weber  passing  west- 
wardly  with  his  horse  and  wagon  ;  "  after  a  young  man,  Alfred  Priesler 
(who  was  working  with  witness),  had  bought  cakes  from  Weber,  we 
started  right  away  to  work  again.  I  was  working  with  my  face  eastward, 
stooping  down  tamping  a  tie,  and  I  heard  a  sharp  whistle;  I  turned 
around  and  looked  up  the  road,  and  I  saw  the  engine  strike  the  wagon 
and  horse."  Witness  did  not  hear  any  other  whistling  about  that  time  ; 
he  was  busy  at  work  and  paid  no  attention. 

P.  Deitz,  who  was  working  with  Ensminger,  testified  that  he  saw  Weber 

Jtassing  with  his  wagon  westwardly ;  witness  and  Priesler  bought  cakes 
rom  him,  and  they  then  went  back  to  work ;  Weber  started  on ;  "I  heard 
a  whistle ;  I  looked  up  ;  says  I, '  There  goes  the  baker ; '  this  whistle  was 
at  the  time  the  baker  was  going  on ;  the  train  and  Weber  were  approach- 
ing each  other  at  the  time."  Witness  did  not  take  notice  of  the  train  till 
he  looked  up ;  and  did  not  hear  any  other  whistle  or  warning  than  the 
one  he  had  mentioned.  "  I  was  frightened  lest  the  Dutch  baker  should 
get  injured.*' 

D.  Rife  testified  that  he  had  assisted  in  making  measurements  at  and 
near  the  crossing ;  a  person  standing  on  foot  in  the  county  road  before 
coming  to  the  crossing,  and  21  feet  from  the  south  rail  of  the  south  track, 
could  see  an  engine  coming  601  feet  from  the  middle  of  the  crossing ;  at 
27  feet  the  smoke-stack  of  the  engine  could  be  seen  214  feet. 

Eli  Branyan  testified  that  he  was  in  company  with  Rife  when  these 
measurements  were  made ;  that,  standing  21  feet  from  the  track,  the  en- 
gine was  just  one  minute  coming  to  the  crossing  from  where  the  smoke- 
stack was  first  seen  ;  and  one  half  minute  when  standing  at  27  feet  from 
the  track  ;  the  trains  he  saw  were  long  freight  trains. 

J.  B.  Hackett,  a  surveyor,  testified  that,  from  Marysville  for  the  dis- 
tance of  2  miles,  246  rods  westwardly,  the  county  road  crosses  the  railroad 
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five  times ;  from  the  second  crossing,  where  Weber  was  killed,  to  the 
next  above,  is  184  rods. 

The  plaintiffs  gave  much  other  evidence  for  the  purpose  of  showing  that 
the  whistle  was  not  sounded  or  other  warning  given  before  the  train  ap- 
proached the  crossing ;  also  that  the  view  of  the  railroad  for  a  considerable 
distance  was  hidden  by  underbrush  and  trees  growing  on  the  banks  of  the 
railroad. 

For  the  defendants,  E.  B.  Taylor,  who  was  a  civil  engineer  in  the  em- 
ploy of  the  defendants,  testified  that,  standing  in  the  middle  of  the  county 
road,  at  a  distance  of  £0  feet  from  the  south  rail  of  the  south  track,  that 
track  could  be  seen  at  a  distance  of  210  feet  west  from  the  crossing ;  the 
targets  on  the  cross-switches  could  be  seen  1,087  feet  from  the  crossing ; 
at  the  whistling-post,  1,245  feet  from  the  crossing,  the  head-light  of  an 
engine  could  be  seen ;  the  head-light  would  be  about  10  feet  above  the 
rail;  in  a  wagon,  with  the  horse's  bead  2  feet  from  the  south  rail,  an  en- 
gine could  be  seen  3,911  feet  from  the  crossing ;  standing  in  a  wagon  on 
the  summit  of  the  county  road,  117  feet  back  from  the  track  at  the  cross- 
ing, the  engine  could  be  seen  at  the  whistling-post,  and  the  whistle  could 
be  distinctly  heard  there.  The  first  crossing  from  Marysville  to  the  cross- 
ing where  Weber  was  killed,  measuring  on  the  railroad,  is  1,286  feet ;  from 
the  first  crossing  from  Marysville  westwardly  the  road  is  straight  for  about 
4,000  feet.  A  whistle  at  Cove  Station  could  be  heard  at  the  crossing 
where  the  accident  occurred ;  the  ringing  of  a  good  bell  at  Cove  Station 
could  be  heard  there. 

S.  H.  Free,  the  engineer  of  the  locomotive  by  which  Weber  was  killed, 
testified  that  the  train  left  Altoona  on  time  in  the  morning  of  the  day  of 
the  accident ;  ran  its  usual  and  schedule  speed  (23  7-10ths  miles  per 
hour)  ;  was  on  time  at  all  the  stations.  The  day  was  clear ;  the  machin- 
ery was  all  in  good  order  ;  the  track  good,  and  everything  right ;  the  fire- 
man rang  the  bell  at  the  two  upper  crossings  after  leaving  Cove  Station ;  the 
bell  was  good ;  at  the  whistling-post  above  the  crossing  where  Weber  was 
killed,  witness  blew  four  blasts  of  the  whistle  for  that  crossing  ;  "  about 
half  way  from  that  to  the  crossing  below  I  saw  the  horse  coming  out  on 
the  road  towards  the  track ;  I  blew  the  whistle  again  some  four  or  five 
blasts,  sharp  and  quick,  and  a  very  short  time  after  that  the  horse  and 
wagon  stopped  on  the  track ;  as  soon  as  it  stopped  I  pulled  on  the  patent 
brake  and  reversed  the  engine ;  the  engine  was  in  that  position  until  it 
struck  the  wagon."  When  he  first  saw  the  horse's  head  it  was  within  a 
few  feet  of  the  track.  When  the  engine  struck  Weber,  the  horse  stood 
with  his  hind  feet  just  across  the  north  rail  of  the  south  track  ;  Weber 
was  sitting  in  the  wagon  nearer  the  front  than  the  middle  ;  he  had  hold 
of  the  lines  pulling  hack,  as  if  he  was  trying  to  back  his  horse ;  the  front 
wheels  of  the  wagon  stood  near  the  north  rail  of  the  south  track ;  the 
shafts  stood  up  alongside  of  the  horse's  ne6k. 

H.  Robinson,  the  fireman,  testified  much  as  the  engineer ;  also  that  he 
rang  the  bell  at  the  two  upper  crossings.  He  was  sweeping  the  foot-board 
when  the  engineer  sounded  the  alarm-whistle ;  he  then  looked  on  his  side 
of  the  engine  and  saw  the  horse ;  "  I  then  saw  a  man  seated  in  the  wagon, 
near  the  middle  as  near  &s  I  could  tell  by  the  appearance ;  the  horse  was 
stopped ;  it  appeared  to  me  he  was  trying  to  back  the  horse  off  the  road, 
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as  the  shafte  were  up  alongside  the  horse's  neck,  and  the  wagon  had  ran 
on  him  ;  he  remained  in  that  position  until  we  struck  him."  The  engine 
had  been  reversed,  the  brake  applied,  and  the  speed  of  the  engine  had 
been  slackened  before  he  was  struck. 

The  defendants  gave  in  evidence  photographs  of  the  road,  of  the  ground 
where  the  accident  occurred,  the  vicinity,  &c,  &c.  They  gave  evidence 
also  that  the  sight  of  the  road  was  not  obstructed  by  underbrush,  and 
much  testimony  in  answer  to  the  plaintiffs'  case  generally. 

The  plaintiffs9  second  point  and  the  answer  were  :— 

Point :  "  As  the  uncontradicted  evidence  in  this  case  shows  that  George 
H.  Weber  did  not  stop  before  arriving  on  the  track,  the  verdict  must  be 
for  the  defendants." 

Answer :  "  We  cannot  affirm  this  point,  but  say  again  that  the  first 
presumption  of  law  is  that  he  did  stop,  look,  and  listen.  But  this  pre- 
sumption will  give  way  to  the  actual  truth,  that  he  did  not  do  so.  And 
we  again  say,  that  if  the  evidence  satisfies  you  that  had  Weber  stopped, 
looked,  and  listened,  he  would  not  have  been  injured,  then  he  was  guilty 
of  negligence,  &c ;  you  should  find  for  the  defendants,  even  should  you 
find  that  the  engineer  gave  no  warning  of  the  approach  of  this  train." 

The  court  charged :  — 

"  First,  then,  was  the  death  of  Weber  occasioned  by  the  negligence, 
carelessness,  and  impropriety  of  the  Pennsylvania  Railroad  Company  ? 
That  he  was  killed  in  the  manner  here  mentioned  there  can  be  no  denial 
or  doubt,  but  whether  through  the  company's  negligence  or  his  own  is  the 
question.  The  company,  on  the  day  herein  designated,  were  running 
their  engine  and  cars  on  their  own  road,  on  the  proper  track  of  the  said 
road,  and  at  or  about  the  usual  time  of  day.  They  had  the  right,  beyond 
all  question,  to  use  their  road,  with  their  engine  and  cars,  their  engineers, 
conductors  and  servants,  to  carry  passengers  or  freight,  as  they  should 
deem  right,  subject  only  to  the  legal  principle  which  govern  and  control 
the  exercise  of  such  rights. 

"  "  Weber,  with  his  horse  and  wagon,  on  the  same  day  and  time,  was 
travelling  on  a  common  highway,  used  and  occupied  indiscriminately  by 
every  person  whose  business  or  pleasure  called  him  along  it.  He  too  had 
an  unquestioned  right  to  use  this  highway  for  his  own  purposes,  and  at 
such  times  as  suited  his  pleasure  or  convenience,  subject,  at  the  same  time, 
to  the  understood  rights  of  others.  The  company,  with  their  engines  and 
cars,  and  the  baker,  with  his  horse  and  wagon,  had  their  respective  rights 
at  this  crossing,  of  such  character  that  they  should  not  molest  or  interfere 
the  one  with  the  other. 

u  These  reciprocal  rights  created  corresponding  duties.  The  railroad 
company,  notwithstanding  their  right  to  travel  along  and  over  their  own 
road,  were  bound  to  exercise  due  care  and  diligence  in  the  use  thereof  ; 
and  Weber,  although  on  a  road  whereon  he  had  a  right  to  travel,  was  also 
under  the  obligation  of  duty  so  to  exercise  his  right  as  not  to  interfere 
with  the  rights  of  others.  With  these  rights  and  duties  respectively  they 
met  at  the  crossing,  and  the  fatal  accident  occurred.  Weber  was  on  the 
track  of  the  railroad,  and  the  engine  and  train  passed  along,  breaking  up 
the  wagon  and  horse  and  killing  him.  Where  was  the  negligence  which 
occasioned  this  fatal  collision  ?    Was  there  any  on  either  side  ?     Was  it 
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one  of  those  inevitable,  unavoidable  accidents,  regarded  in  law  as  the  act 
of  God,  with  no  one  to  blame  ?  In  the  absence  of  all  proof  showing  neg- 
ligence, the  law  presumes  it  to  be  unavoidable — that  is,  such  as  no  ordinary 
prudence  on  the  part  of  both  Weber  and  the  company  could  have  guarded 
against.  And  this  presumption  continues  to  prevail  until  the  proof  estab- 
lishes negligence  or  carelessness  on  the  part  of  the  company,  and  the  evi- 
dence disclosing  no  negligence  or  carelessness  on  the  part  of  Weber,  then 
this  balanced  condition  arising  from  the  presumption  that  the  accident 
was  unavoidable  gives  way,  and  the  company  is  shown  to  be  in  fault, 
becomes  chargeable  with  the  consequences  of  its  negligence,  and  the 
plaintiffs  may  recover.  [But  if  the  evidence  shows  negligence  on  the 
part  of  Weber  in  approaching  and  crossing  the  track  of  the  defendants' 
road,  and  no  negligence  on  the  part  of  the  company,  then  the  blame  and 
fault  would  be  Weber's  own,  and  the  law  would  not  permit  these  plain- 
tiffs to  recover.]  And  still  again,  if  the  evidence  shows  that  both  Weber 
and  the  company  were  guilty  of  negligence  or  carelessness  in  crossing 
the  track,  so  that  both  parties  were  to  blame  for  the  accident,  the  plain- 
tiffs cannot  recover,  because  he  would  then  have  contributed  to  the  injury 
himself,  and  the  law  never  allows  a  man  to  gain  by  his  own  wrong 

44  Then  what  is  negligence  ?  It  has  been  described  as  the  want  of  that 
care  which  men  of  common  sense  and  common  prudence  ordinarily  exer- 
cise in  like  employments.  This  is  a  fair  and  plain  definition  of  negli- 
gence, and  it  is  important  that  you  carry  it  with  you  in  your  examination 
of  the  testimony.  To  determine  whether  there  was  negligence  on  either 
side,  and  whether  the  defendants  were  negligent,  a  brief  view  of  the  evi- 
dence becomes  necessary. 

44  First,  then,  the  accident  occurred  in  open  day,  without  the  excuse  of 
darkness.  The  public  road  runs  close  alongside  of  the  railroad ;  it  could 
run  nowhere  else,  owing  to  the  bluff  of  the  mountain  and  the  Susque- 
hanna River,  and  in  a  distano^of  four  miles  crosses  the  track  of  the  railroad 
five  times  at  least.  Some  places  it  runs  below  the  level  of  the  railroad 
and  some  places  above.  Where  this  accident  occurred  the  road  (public), 
just  below  the  crossing,  runs  above  the  level  of  the  railroad  track  about 
ten  and  a  half  feet,  and  then  advancing  westward  (and  that  was  the  di- 
rection in  which  Weber  was  moving),  the  road  descends  at  about  6  degrees 
and  comes  to  the  level  of  the  railroad  at  the  crossing,  25  feet  before  reach- 
ins  the  crossing  itself ;  and  after  passing  the  crossing  the  public  road  falls 
below  the  level  of  the  railroad  ;  but  this  is  not  important,  as  Weber  was 
killed  at  the  crossing.  Then  from  this  fatal  crossing  looking  westward,  at 
a  distance  of  1,280  feet,  stands  the  whistling-post,  and  at  this  post,  or  in 
sufficient  time,  it  is  the  duty  of  the  engineer  to  sound  the  whistle.  Then, 
at  110  feet  from  this  fatal  crossing,  on  the  hillside  of  the  railroad  track 
and  on  the  same  side  of  said  track  that  the  county  road  is  on,  below  or 
eastward  of  the  crossing,  commences  a  retaining  stone  wall  which  runs 
westward  a  distance  of  1,117  feet,  and  is  7  feet  high  from  flie  bottom  of 
the  ditch,  which  would  make  it  6  feet  above  the  rail  of  the  track,  and  the 
south  rail  is  6  feet  from  this  retaining  wall.  Then  add  the  fact  that  the 
railroad  from  this  crossing  westward  is  so  nearly  straight  that  a  man 
standing  on  the  centre  of  this  crossing  can  see  it  westward  a  distance  of 
nearly  one  mile,  and  the  further  fact,  if  believed,  that  in  July  or  August, 
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1869,  the  brash  and  weeds  growing  on  the  slop  of  the  bank  were  cut  back 
20  feet  from  this  stone  wall,  and  you  have  the  conditions  under  which 
Weber  approached  this  crossing  on  his  way  from  Marysville  to  Duncan* 
non  on  the  28th  August,  1869,  and  was  killed  by  a  train  running  at  from 
15  to  20  miles  per  hour.  Now  let  us  define  for  you  at  this  point  what 
precaution  and  care  the  law  requires  at  the  hands  of  a  traveller  when  he 
is  approaching  a  railroad  crossing  or  any  dangerous  point  in  the  way  he 
is  journeying.  In  North  Pennsylvania  Railroad  Co.  v.  Heileman,  13 
Wright,  60 ;  Hanover  Railroad  Co.  v.  Coyle,  5  P.  F.  Smith,  896,  and 
others,  it  is  distinctly  announoed  that  4  at  the  intersection  of  a  railroad 
with  a  common  road  there  are  concurrent  rights,  and  neither  the  traveller 
on  the  highway  nor  the  company  has  an  elusive  right  of  passage.' 

"  2.  As  the  movement  of  railroads  is  necessarily  so  rapid,  and  the  con- 
sequences of  collisions  so  disastrous,  it  is  the  duty  of  the  traveller  on  the 
highway  to  look  out,  when  approaching  its  intersection  with  a  railroad, 
for  trains  and  approaching  engines,  to  stop  and  listen ;  and  if  he  fails  to 
take  this  precaution,  he  is  guilty  of  negligenoe,  and  cannot  recover  for  in- 

i'uries  sustained  by  a  train  coming  in  collision  with  him.  Precaution, 
ooking  out  for  danger,  is  therefore  a  duty.  Not  looking  for  a  coming  train 
is  not  merely  an  imperfect  performance  of  duty,  it  is  an  entire  failure  of 
performance,  and  negligence  in  itself.  And  in  Hanover  Railroad  Co.  v. 
Coyle,  5  P.  F.  Smith,  396,  it  was  wisely  held  by  the  supreme  court  that 
a  peddler  approaching  a  railroad  at  a  point  in  a  town  where  he  had  often 
crossed  muffled  in  his  coat  within  the  covered  top  of  his  wagon,  taking  no 
notice  of  the  railroad,  and  driving  slowly  upon  the  track  without  stopping 
or  looking  out,  was  guilty  of  negligence. 

"  [Now  then,  it  becomes  important  for  you  to  inquire,  what  were 
Weber's  opportunities  to  see  the  train  approaching  which  struck  and  de- 
stroyed him.  Had  he  stopped,  looked,  and  listened,  because  if  the  evi- 
dence satisfies  you  that,  if  he  had  stopped,  looked,  and  listened,  the  acci- 
dent would  have  been  avoided,  —  then  you  cannot  find  damages.]  Such 
failure  on  his  part  would  be  negligence,  and  there  can  be  no  recovery  by 
the  plaintiffs.  Then  what  were  Weber's  opportunities  to  see  and  hear 
this  train  ?  It  is  an  important  fact,  that  he  was  moving  westward,  while 
the  train  was  moving  eastward  —  it  was  coming  towards  him  —  and  thus 
his  chances  to  see  and  hear  were  much  better  than  if  the  train  had  been 
approaching  in  his  rear.  The  road  or  ground  over  which  Weber  must 
necessarily  have  passed,  at  a  distance  of  about  110  feet  from  the  crossing, 
was  undoubtedly  some  11  feet  above  the  level  of  the  railroad  bed ;  his 
wagon  would  elevate  him  still  higher ;  the  slope  of  the  hillside  west  of 
the  crossing,  along  and  over  which  he  must  look  for  the  approaching 
train,  was  about  9  feet  above  the  rails  of  the  track,  and  if  John  Whitzel 
is  believed,  the  bushes  along  the  slope,  back  of  the  stone  wall,  were  mowed 
off  in  July  or  August  in  same  year ;  and  George  W.  King,  John  Whitzel 
and  others,  if  correct,  saw  the  smoke-stack  and  engine  as  low  down  as 
the  head-lights  from  the  summit  of  the  high  ground  aforesaid,  over  which, 
as  before  observed,  Weber  must  have  passed — so  far  up  the  road  as  the 
whistling-post  — 1,230  feet  from  crossing.  And  it  is  further  established 
by  actual  experiment,  that  by  standing  one  foot  from  the  track,  and  even 
20  feet  back  from  it,  an  engine  was  visible  as  far  up  as  the  whistling-post. 

vol.  II.  24 
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a  distance  of  over  1,200  feet.  [Add  to  this  the  fact  that  Weber  was  ac- 
customed to  travelling  this  road,  and  then  determine  whether  any  ordi- 
narily prudent  man,  exercising  reasonable  watchfulness  and  care,  would 
have  been  able,  by  stopping,  listening,  and  looking,  to  have  seen  this  train 
approaching,  and  avoided  the  calamity  which  befell  Weber ;  and  \f  he 
could,  and  you  believe  that  Weber  neither  stopped,  listened,  nor  looked, 
but,  on  the  contrary,  advanced  recklessly  and  carelessly  upon  this  cross- 
ing, then,  whether  the  whistle  was  blown  or  sounded  by  the  employees  of 
the  company  on  the  train  or  not,  he  (Weber)  was  clearly  guilty  of  negli- 
gence, and  these  plaintiffs  cannot  recover.]  In  determining  this  point 
you  will  look  at  all  the  circumstances  of  tne  case,  and  if  you  find  that 
Weber  was  negligent,  careless  and  reckless  in  approaching  this  crossing, 
then  you  need  go  no  further,  but  find  for  the  defendants. 

"  It  is  testified  that  from  top  of  hill  east  of  crossing,  in  county  road, 
117  feet  from  south  rail  of  south  track  of  railroad,  at  the  fatal  crossing, 
the  view  of  a  man  standing  on  this  summit  reaches  westward  up  the  rail- 
road to  the  curve,  a  distance  of  over  8,900  feet  —  to  near  four  fifths  of  a 
mile — over  three  fourths  of  a  mile  ;  then,  if  Weber,  when  crossing  this 
hill,  and  when  on  its  summit,  or  at  any  point  along  the  summit,  had 
looked  as  he  in  law  was  bound  to  do,  he  could  not  have  failed  to  see  any 
approaching  train  for  the  distance  of  over  three  fourths  of  a  mile  in  front 
of  him  and  above  the  crossing ;  and  still  further,  from  the  summit  of  this 
hill,  it  was  only  117  feet  down  the  hill,  around  the  curve  of  county  road, 
until  he  would  reach  the  south  rail  of  south  track  of  railroad,  and  if,  when 
he  had  passed  over  100  feet  of  this  117  feet,  and  within  20  feet  of  the 
said  south  rail,  and  it  would  only  have  taken  him  17  seconds  of  time, 
moving  at  the  rate  of  four  miles  per  hour,  to  have  gone  over  these  100 
feet,  and  he  had  then  stopped  and  looked,  as  in  law  he  was  bound  to  do, 
he  could  have  seen  an  engine  at  the  bone  factory,  or  whistling-post,  and 
along  from  there  to  crossing,  a  distance  of  over  1,200  feet.  Now  do  you 
believe,  under  this  state  of  facts,  and  the  fact*  are  not  contradicted)  that 
any  ordinarily  prudent  man  would  have  failed  to  see  and  avoid  the  calam- 
ity which  befell  Weber?  Can  it  be  possible  that,  had  he  looked,  he 
would  have  been  injured  at  all  ?  You  are  not  at  liberty,  under  the  oaths 
you  have  taken,  to  shut  your  eyes  to  this  proof.  If  you  believe  this,  it  is 
binding  on  you,  and  you  must  give  the  fact  full  play  in  determining  the 
issue.  In  the  midst  of  vague  and  loose  observations,  made  by  men  called 
as  witnesses  to  prove  what  can  be  seen  and  what  cannot  be  seen  from  the 
summit  of  the  hill  in  the  county  road,  and  near  it,  we  turn  with  sensations 
of  relief  to  one  of  the  views  taken  by  an  artist,  with  a  camera,  an  artifi- 
cial but  unerring  eye,  and  which  is  utterly  incapable  of  misrepresenting, 
either  by  mistake  or  design,  and  you  will  there  see  that  by  a  view  taken 
on  the  side  of  the  county  road,  on  summit  of  hill,  east  of  crossing  over 
which  Weber  passed,  at  three  feet  from  the  ground,  the  eye  can  see  up 
the  railroad  track  as  far  as  the  cross  switches,  a  distance  of  over  1,245 
feet  from  the  crossing.  There  can  be  no  mistake  about  this  testimony, 
and  it  conclusively  establishes  the  significant  fact  that  this  crossing  affords 
advantages  to  the  traveller  for  looking  west  in  order  to  observe  trains. 
Then  how  can  it  be  truthfully  said  that  this  is  a  dangerous  crossing  — 
with  its  approaches  commanding  at  least  1,800  feet  of  the  track  itself,  and 
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probably  a  view  of  trains  for  over  three  fourths  of  a  mile  ?  Now,  had 
Weber  stopped  and  looked,  as  he  was  bound  to  do,  is  it  probable  that  he 
would  have  failed  to  see  this  train  ?     This  is  for  you. 

"  Then,  was  this  view  obstructed  in  1869  by  bushes  ?  Several  wit- 
nesses for  the  plaintiffs,  Mr.  White  and  Mr.  Moore,  and  perhaps  others 
whom  I  do  not  remember,  speak  vaguely  of  bushes,  but  don't  say  where 
they  were ;  whereas  several  witnesses,  George  W.  King,  John  Whitzel 
and  R.  Q.  King,  prove  that  these  bushes  on  slope  of  bank  west  of  cross- 
ing have  been  mowed  off  year  by  year  for  many  years,  as  far  back  as 
twenty  feet,  counting  from  south  rail  of  south  track  of  railroad,  and  some 
of  these  men  say  they  had  this  done,  and  all  of  them  were  laboring  about 
this  part  of  the  road  more  or  less  at  the  time  of  the  accident.  Now,  is 
this  evidence  more  satisfactory  than  the  mere  passing  observation  of  men 
whose  business  did  not  call  upon  them  to  see  and  observe  ? 

"  Then,  as  to  the  character  of  the  witnesses.  The  law  presumes  that 
all  witnesses  speak  the  truth.  In  actions  against  railroad  companies,  it  is 
alleged,  their  employees  generally  swear  for  the  road ;  but  it  is  just  as 
true  that  others,  not  employees,  generally  swear  about  as  vigorously 
against  these  companies. 

"  But,  if  the  evidence  fails  to  satisfy  you  of  the  carelessness  of  Weber, 
then  you  must  go  further,  and  inquire  whether  the  company  was  negligent 
of  its  duty.  Now,  it  was  the  duty  of  the  company,  through  its  employees 
conducting  this  train,  to  have  sounded  the  whistle  at  a  reasonable  distance 
above  this  crossing ;  and  there  was  a  whistling-post  1,230  from  this  cross- 
ing ;  and  here  it  was  the  duty  of  the  engineer  to  blow.  Did  he  do  it  ? 
The  evidence  on  this  point  is  very  contradictory.  On  the  side  of  the  de- 
fendant, we  have  Samuel  H.  Free,  the  engineer,  who  swears  positively 
that,  when  about  this  whistling-post,  he  blew  several  blasts.  H.  Robin- 
son, the  fireman,  swears  to  the  same  thing ;  and  Andrew  C.  M'Cully,.  a 
gentleman  of  high  integrity,  who  was  on  board  the  train,  swears  that  the 
usual  alarm-whistle  was  blown  at  the  whistling-post.  On  the  other  hand, 
Isaac  Ream,  Mary  Smith,  Michael  Foose,  Adam  Kauffman,  Frank  Von 
Flie,  Henry  Gamber,  A.  W.  Ensminger,  Perdits,  Isaac  Baker,  Anna 
Jones,  Mrs.  E.  Smith,  William  Sayler,  and  Robert  J.  Shearer,  who  seem 
to  have  had  opportunities  of  hearing,  and  who  testify  that  they  heard  no 
whistling  as  a  signal  at  the  crossing.  As  a  general  rule,  affirmative  evi- 
dence is  more  reliable  than  negative;  but  you  will  fully  consider  the 
strength  of  this  negative  proof  —  looking  at  the  opportunities  these  nega- 
tive witnesses  had  of  hearing ;  the  probabilities  of  their  taking  notice  of  a 
whistle ;  and  if,  on  the  whole,  the  force  of  this  evidence  outweighs  the 
positive,  you  will  act  accordingly.  You  will,  in  this  connection,  however, 
consider  that,  where  persons  are  busily  engaged  in  working,  talking,  or 
thinking,  they  often  fail  to  notice  the  striking  of  a  clock,  even  in  the  room 
in  which  they  may  be,  and  experience  teaches  us  all  that  the  sound  of  the 
locomotive  whistle  is  scarcely  noticed  by  persons  accustomed  to  hearing  it, 
or  by  persons  who  are  not  interested  in  it  at  the  time.  The  evidence  of 
the  negative  or  non-hearing  witnesses  would  have  to  be  very  satisfactory 
to  my  mind,  before  I  could  permit  it  to  overthrow  the  positive  testimony 
of  three  witnesses,  or  even  one  reliable  witness,'  who  swears  they  or  he  did 
hear ;  but  this  is  a  matter  for  you  to  pass  upon,  and  to  you  we  submit  it. 
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44  Then,  should  yon  find  that,  in  point  of  fact,  the  whistle,  as  an  alarm 
for  this  crossing,  was  sounded,  we  see  nothing  in  the  case  to  take  it  out  of 
the  usual  rule  of  law,  that,  where  the  company  operating  a  road  such  as 
this,  has  not  been  guilty  of  negligence  and  there  ooours  a  disaster,  it  is  not 
responsible.  But  should  you  find  that  the  defendant  did  not  blow  the 
alarm-whistle  at  all,  or  in  such  manner  as  to  give  sufficient  warning; 
and  you  should  further  find  that  Weber  was  not  guilty  of  negligence  in 
approaching  this  crossing,  then  the  defendant  is  liable ;  and  it  will  become 
your  duty  to  assess  the  damages."  .... 

The  verdict  was  for  the  plaintiff  for  $4,166.66. 

The  defendants  took  a  writ  of  error,  and  assigned  for  error  the  answer 
to  their  second  point  and  the  parts  of  the  charge  in  brackets. 

L.  W.  Hall  (with  whom  was  0.  L  T.  Mclntire),  for  plaintiffs  in  error. 
The  judge,  having  conceded  that  the  facts  were  not  contradicted,  should 
have  charged  that  Weber  was  guilty  of  negligence.  Whether  the  acci- 
dent would  have  been  avoided  if  Weber  had  stopped,  looked,  and  listened, 
his  failure  so  to  do  was  the  non-performance  of  a  positive  duty,  precluding 
the  right  to  recover.  The  judge  so  instructed  the  jury ;  but  destroyed 
the  value  of  his  instruction  by  the  qualification  that  the  evidence  must 
not  only  satisfy  them  that  he  did  not  stop,  look,  and  listen,  but  that  if  he 
had  done  so  the  accident  would  have  been  avoided ;  thus  leaving  the  fact 
of  negligence  to  the  jury  on  an  immaterial  point.  Penna.  Railroad  v. 
Beale,  28  P.  F.  Smith,  504.  Charging  that,  if  Weber  was  negligent  and 
there  was  no  negligence  on  the  part  of  the  company,  would  allow  the  jury 
to  find  for  plaintiff,  if  the  company  was  negligent,  without  regard  to  his 
conduct. 

C.  A.  Barnett  (with  whom  was  C.  H.  Smily),  for  defendants  in  error. 
The  law  presumes  that  Weber  did  all  that  was  required  of  him.  Lehigh 
Valley  Railroad  v.  Hall,  11  P.  F.  Smith,  361 ;  Penna.  Canal  Co.  v.  Bent- 
ley,  16  lb.  80 ;  Allen  v.  Willard,  7  lb.  374 ;  Cleveland  $  P.  R.  R.  v. 
Rowan,  16  lb.  393. 

Mr.  Justice  Williams  delivered  the  opinion  of  the  court,  February  1, 
1875. 

This  case  was  here  on  a  former  writ  of  error,  and  was  reversed  for  the 
admission  of  irrelevant  and  improper  evidence.  22  P.  F.  Smith,  27.  It 
now  comes  before  us,  after  a  second  trial  in  the  court  below,  for  the  cor- 
rection of  alleged  errors  in  refusing  to  charge  as  requested,  and  in  the  in- 
struction given  to  the  jury.  The  action  was  brought  by  the  widow  and 
children  of  George  H.  Weber,  who  was  killed  at  a  public  crossing  of  the 
defendant's  road,  by  a  passing  train,  to  recover  damages  for  his  death.  It 
was  unquestionably  the  decedent's  duty,  as  the  court  below  in  effect 
charged  the  jury,  to  stop  and  look  and  listen  for  approaching  trains,  be- 
fore attempting  to  cross  the  track  of  defendant's  road ;  and,  if  he  failed 
to  observe  this  precaution,  his  failure  was  not  merely  evidence  of  negli- 
gence, it  was  negligence  in  itself.  But  it  does  not  follow  that  he  omitted 
his  duty  in  this  respect,  because  he  was  killed  by  a  passing  train.  Nor 
was  it  incumbent  on  the  plaintiffs,  in  order  to  recover  damages  for  his 
death,  to  show  affirmatively  that,  before  attempting  to  cross  the  track,  he 
did  stop  and  look  and  listen.  The  common  law  presumption  is  that  every 
one  does  his  duty  until  the  contrary  is  proved ;  and,  in  the  absence  of  all 
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evidence  on  the  subject,  the  presumption  is  that  the  decedent  observed  the 
precautions  which  the  law  prescribes,  before  he  attempted  to  cross  the  de- 
fendant's road.  It  is  true  that,  when  the  plaintiff's  own  evidence  dis- 
closes contributory  negligence,  there  can  be  no  recovery ;  but  if  it  does 
not,  the  burden  is  on  the  defendant  to  disprove  cafe ;  and,  in  such  case, 
the  question  of  negligence  is  for  the  jury.  Does,  then,  the  plaintiff's  evi- 
dence show  that  the  decedent  was  guilty  of  contributory  negligence  in  not 
stopping  to  look  and  listen  for  the  train  by  which  he  was  killed  ?  If  so, 
the  court  should  have  given  a  binding  direction  to  the  jury  to  find  for  the 
defendant.  But,  in  the  absence  of  such  evidence,  it  would  have  been 
error  for  the  court  to  withdraw  the  case  from  the  jury,  and  determine,  as 
matter  of  law,  that  he  was  guilty  of  negligence,  which  contributed  to  his 
death.  Whether,  then,  the  court  should  have  affirmed  the  defendant's 
second  point  without  qualification,  depends  upon  the  character  of  the  evi- 
dence of  which  it  was  predicated.  If,  as  suggested  in  the  point,  the  un- 
contradicted evidence  m  the  case  shows  that  the  decedent  did  not  stop 
before  driving  on  the  track,  then  he  omitted  a  plain  and  positive  duty  ; 
and  the  court  should  have  declared  its  omission  negligence,  as  a  matter 
of  law.  But,  if  there  was  no  direct  and  positive  evidence  showing  that  he 
did  not  stop  before  driving  on  the  track,  then  the  learned  judge  was  clearly 
right  in  refusing  to  withdraw  the  case  from  the  jury,  and  in  saying,  as  he 
did,  "  We  cannot  affirm  this  point,  but  say  again,  that  the  first  presump- 
tion of  law  is  that  he  did  stop,  look,  and  listen.  But  this  presumption 
will  give  way  to  the  actual  truth,  that  he  did  not  do  so.  And  we  say 
again,  that,  if  the  evidence  satisfies  you  that  had  Weber  stopped,  looked, 
and  listened,  he  would  not  have  been  injured,  then  he  was  guilty  of  neg- 
ligence, and  you  should  find  for  the  defendant,  even  should  you  find  that 
the  engineer  gave  no  warning  of  the  approach  of  the  train."  It  is  ap- 
parent, from  the  answer  and  from  the  whole  tenor  of  the  charge,  that,  if 
the  court  erred  in  not  giving  the  instruction  prayed  for,  the  error  arose 
from  a  mistaken  view  of  the  evidence,  and  not  from  misapprehension  of 
the  law.  Does  the  uncontradicted  evidence  in  the  case  show  that  the  de- 
cedent did  not  stop  before  driving  on  the  track  ?  We  have  looked  through 
the  record,  and  have  not  been  able  to  discover  any  direct  and  positive  evi- 
dence that  such  was  the  fact.  The  decedent  was  returning  in  a  baker's 
wagon  from  Marysville,  where  he  had  been  to  supply  his  customers  with 
bread,  and  was  seen  by  the  plaintiff's  witnesses,  who  were  at  work  on  the 
railroad,  about  twelve  hundred  feet  east  of  the  crossing  where  he  was 
killed.  He  stopped  and  sold  them  some  cakes,  and  then  drove  on.  One 
of  the  witnesses,  Alfred  Ensminger,  in  answer  to  the  question,  "  What 
was  the  next  thing  that  attracted  your  attention,  after  the  baker  started 
on  his  way  westward  ?  "  said,  **  Well,  after  a  young  man  had  bought  the 
cakes  from  him,  Alfred  Priesler,  we  started  right  away  to  work  again : 
I  was  working  with  my  face  eastward,  stooping  down  tamping  a  tie,  and 
I  heard  a  sharp  whistle  ;  I  turned  around  and  looked  up  the  road,  and  I 
saw  the  engine  strike  the  wagon  and  horse."  The  other  witness,  P.  Deitz, 
said,  "  I  bought  some  cakes  from  him,  me  and  Priesler.  After  the  pur- 
chase of  the  cakes,  we  went  back  to  work  again,  and  he  started  on."  In 
reply  to  the  question;  "  Where  did  you  next  see  him  ?  "  he  said :  "  Well, 
I  heard  a  whistle ;  I  looked  up  ;  says  1, '  there  goes  the  baker  J  we  just  call 
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him  the  baker.  This  whistle  was  just  as  the  baker  was  driving  on,  as 
near  as  I  can  tell.  The  train  and  the  baker  were  approaching  each  other 
at  that  time ;  I  did  not  know  that  the  train  was  coming  until  I  looked  up ; 
I  did  not  hear  any  but  the  one  whistle."  In  answer  to  the  question  put 
to  him  on  cross-examination,  "  Was  the  horse  close  to  the  rail  when  you 
saw  him  ?  "  he  said,  "  I  could  not  say  that  positively,  because  I  was  scared ; 
I  could  not  say  how  close  he  was  ;  I  could  see  the  horse,  though."  On 
behalf  of  the  defendant,  Samuel  H.  Free,  the  engineer  of  the  train,  testi- 
fied as  follows  :  "  When  we  got  to  the  end  of  the  stone  wall,  or  near  about 
there,  I  believe  the  whistling  post  stands  near  the  end,  I  blew  the  whistle 
four  blasts,  for  the  next  crossing  below.  About  half  way  from  that  (the 
whistling-post)  to  the  crossing  below,  I  saw  the  horse  coming  out  on  the 
road  towards  the  track ;  I  blew  the  whistle  again,  some  four  or  five  blasts, 
sharp  and  quick ;  and,  a  very  short  time  after  that,  the  horse  and  wagon 
stopped  on  the  track ;  as  soon  as  they  stopped,  I  pulled  the  patent  brake 
and  reversed  the  engine ;  the  engine  was  in  that  position  until  it  struck 
the  wagon ;  I  suppose  the  horse's  head  was  within  a  few  feet  of  the  track 
when  I  first  saw  it ;  when  I  first  saw  the  horse  I  was  about  half  way 
from  the  whistling-post  to  the  crossing,  as  near  as  I  can  tell ;  when  I 
struck  Weber,  the  horse  stood  with  his  hind  feet  just  across  the  north  rail 
of  the  south  track,  as  near  as  I  can  tell ;  Weber  was  sitting  in  the  wagon, 
—  not  quite  in  the  middle  of  the  wagon,  —  a  little  nearer  to  the  front 
than  the  middle ;  when  I  got  close  enough  to  him,  I  saw  he  had  hold  of 
the  lines,  pulling  back,  as  though  he  was  trying  to  back  the  horse ;  I 
think  the  two  front  wheels  stood  near  about  the  north  rail  of  the  south 
track ;  the  shafts  stood  the  same  as  a  horse  backing  or  trying  to  back, 
standing  up  alongside  of  his  neck."  Henry  Robinson,  the  nreman,  testi- 
fied :  "  My  attention  was  called  first  as  I  was  sweeping  off  the  foot-board, 
by  an  alarm-whistle  ;  I  looked  on  my  side  and  saw  the  horse  ;  I  saw  a  man 
seated  in  the  wagon  near  the  middle,  as  near  as  I  could  tell  by  the  ap- 
pearance ;  the  horse  was  stopped ;  it  appeared  to  me  that  he  was  trying 
to  back  the  horse  off  the  road,  as  the  shafts  were  up  alongside  of  the 
horse's  neck,  and  the  wagon  had  run  on  him ;  he  remained  in  that  posi- 
tion until  we  struck  him.  This  is  the  substance  of  the  testimony  on  the 
subject ;  and,  so  far  from  showing  that  the  decedent  did  not  stop  to  look 
and  listen  before  driving  on  the  track,  it  shows  conclusively  that  there 
was  no  direct  and  positive  evidence  on  the  subject,  one  way  or  the  other. 
No  human  eye  saw  him  from  the  time  he  sold  the  cakes  to  Deitz  and 
Priesler  until  the  alarm-whistle  sounded,  when  he  was  seen  driving  upon 
the  track,  his  horse's  head  within  a  few  feet  of  it,  and  the  engine  not 
more  than  six  hundred  and  twenty  feet  from  the  crossing  where  the  colli- 
sion took  place. 

Whether  he  stopped,  or  not,  before  driving  on  the  track,  is  matter  of 
mere  inference  or  conjecture,  and  cannot  with  certainty  be  known.  On 
the  one  hand  is  the  presumption  that  he  stopped  to  look  and  listen.  He 
was  well  acquainted  with  the  crossing,  having  been  accustomed  to  drive 
over  it  every  day,  and  must  have  known  the  time  at  which  the  regular 
trains  passed.  He  had  the  highest  motive  to  take  the  necessary  precau- 
tion to  insure  his  safety,  and  the  presumption  is  that  he  did.  On  the 
other  hand,  it  may  be  inferred  from  the  circumstances,  that  if  he  had 
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stopped  to  look  and  listen  he  would  have  seen  or  heard  the  approaching 
train.  But  whether  he  stopped  or  not,  it  was  the  province  of  the  jury  to 
determine  as  a  question  of  fact,  and  not  a  matter  of  law,  for  the  decision 
of  the  court.  The  evidence  from  which  the  decedent's  negligence  may  be 
inferred  is  not  so  clear  and  convincing  in  this  case  as  in  The  Hanover 
Railroad  Co.  v.  Coyle,  5  P.  F.  Smith,  396,  and  The  Pennsylvania  Rail- 
road Co.  v.  Goodman,  12  lb.  329,  in  both  of  which  it  was  held,  notwith- 
standing our  dissatisfaction  with  the  verdicts,  that  the  question  was  rightly 
left  to  the  jury.  Manifestly  the  court  could  not  have  given  the  instruc- 
tion prayed  for  without  invading  the  province  of  the  jury,  and  running 
counter  to  the  whole  current  of  our  decisions  in  cases  of  negligence.  If, 
then,  there  was  no  error  in  refusing  to  affirm  the  defendant's  second 
point,  did  the  court  err  in  saying  to  the  jury,  in  answer  to  it,  that  if  the 
evidence  satisfies  you  that  had  Weber  stopped,  looked,  and  listened,  he 
would  not  have  been  injured,  then  he  was  guilty  of  negligence,  and  you 
should  find  for  the  defendant  ?  Whether  he  stopped  or  not  was,  in  the 
absence  of  any  direct  and  positive  evidence  on  the  subject,  a  matter  of  in- 
ference from  all  the  circumstances  of  the  case,  and  what  was  the  reason- 
able and  proper  inference  was  for  the  determination  of  the  jury.  What 
possible  harm  then  could  the  instruction  complained  of  do  the  defendant  ? 
On  the  contrary,  what  stronger  argument  could  have  been  made  to  the 
jury  to  show  that  he  did  not  stop,  for  if  they  believed  that  he  would  not 
have  been  killed  if  he  had  stopped  to  look  and  listen,  then  the  natural  and 
pregnant  inference  would  be  that  he  did  not  stop ;  and  if  so,  he  was 
guilty  of  contributory  negligence,  and  the  plaintiffs  were  not  entitled  to 
recover.  Nor  was  there  error  in  charging  that  if  the  evidence  shows  neg- 
ligence on  the  part  of  Weber  in  approaching  and  crossing  the  traek  of  de- 
fendant's road,  and  no  negligence  on  the  part  of  the  company,  then  the 
blame  and  fault  would  be  Weber's  own,  and  the  law  will  not  permit  the 
plaintiff  to  recover. 

This  instruction  was  clearly  right,  and  it  could  not,  as  contended,  have 
misled  the  jury  by  leading  them  to  believe  that  they  could  not  find  a 
verdict  for  the  defendant  unless  they  found  that  the  company  was  not 
guilty  of  negligence,  although  they  should  find  that  Weber  was,  for  in 
the  very  next  breath  the  court  told  the  jury  that  if  the  evidence  shows 
that  both  Weber  and  the  company  were  guilty  of  negligence  or  careless- 
ness in  crossing  the  track,  so  that  both  parties  were  to  blame  for  the 
accident,  the  plaintiff  cannot  recover. 

The  very  able  and  earnest  argument  of  the  counsel  for  the  plaintiff  in 
error  has  failed  to  convince  us  that  the  evidence  in  this  case  shows  such 
contributory  negligence  on  the  part  of  the  decedent  as  made  it  the  duty 
of  the  court  to  declare  it  such  as  matter  of  law,  or  that  there  was  any  error 
in  the  instructions  given  to  the  jury.  On  the  contrary,  we  are  satisfied, 
upon  a  review  of  the  whole  record,  that  the  case  was  well  tried  by  the 
learned  judge,  and  that  his  charge  contains  a  clear  and  correct  statement 
of  the  law  arising  upon  the  evidence.  If  the  jury  erred  in  their  finding, 
it  was  from  no  failure  on  his  part  to  draw  their  attention  to  the  true  at- 
titude of  the  case  under  the  evidence,  and  to  that  view  of  it  which  tended 
to  show  contributory  negligence  on  the  part  of  the  decedent. 

The  court  could  not  have  gone  further  without  trenching  on  the  prov- 
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ince  of  the  jury,  whose  duty  it  was  to  determine,  under  all  the  circum- 
stances of  the  case,  whether  or  not  he  was  guilty  of  contributory  negli- 
gence. Judgment  affirmed. 


SUPREME  COURT  OF  MICHIGAN. 

[June,  1875.] 
municipal  corporation,  —  damages  for  changing  grade  of 

STREET. 
CITY  OF  PONTIAC  v.  CARTER. 

Damages  will  not  be  given  for  the  injury  to  adjacent  property  caused  by  changing  the 
grade  of  a  street  when  the  change  is  lawfully  made  by  the  proper  authority. 

Cooley,  J.,  delivered  the  opinion  of  the  court. 

The  weight  of  authority  against  this  action  is  overwhelming.  In  the 
leading  case  of  The  Plate  Glass  Company  v.  Meredith,  4  T.  R.  794, 
which,  like  the  one  before  us,  was  an  action  to  recover  damages  suffered 
from  raising  the  grade  of  a  public  way,  Lord  Kenyon  states,  very  con- 
cisely, some  of  the  reasons  which  preclude  a  private  remedy  in  such  a 
case.  "  If  this  action  could  be  maintained,  every  turnpike  act,  paving  act, 
and  navigation  act  would  give  rise  to  an  infinity  of  actions.  If  the  legis- 
lature think  it  necessary,  as  they  do  in  many  cases,  they  enable  the  com- 
missioners to  award  satisfaction  to  the  individuals  who  happen  to  suffer. 
But,  if  there  be  no  such  power,  the  parties  are  without  remedy,  provided 
the  commissioners  do  not  exceed  their  jurisdiction Some  indi- 
viduals suffer  an  inconvenience  under  all  these  acts  of  parliament ;  but  the 
interests  of  individuals  must  give  way  to  the  accommodation  of  the  pub- 
lic." p.  496.  The  cases  of  Bolton  v.  Crowther,  2  B.  &  C.  703,  and  2Jfte 
King  v.  The  Commissioners  of  Sewers,  8  B.  &  C.  855,  hold  the  same  doc- 
trine. In  the  leading  American  case  of  Cattendar  v.  Marsh,  1  Pick.  418, 
450,  Parker,  Ch.  J.,  sets  forth  more  fully  the  right  of  the  public.  "  The 
streets  on  which  the  plaintiff's  house  stands  had  become  public  property 
by  the  act  of  laying  them  out  conformably  to  law  ;  and  the  value  of  the 
land  taken  must  have  been  either  paid  for  or  given  to  the  public  at  the 
time,  or  the  street  could  not  have  been  legally  established.  Being  legally 
established,  although  the  right  or  title  in  the  soil  remained  in  him  from 
whom  the  use  was  taken,  yet  the  public  acquired  the  right  not  only  to 
pass  over  the  surface  in  the  state  it  was  in  when  first  made  a  street,  but 
the  right  also  to  repair  and  amend  the  street ;  and,  for  this  purpose,  to 
dig  down  and  remove  the  soil  sufficiently  to  make  the  passage  safe  and 
convenient.  Those  who  purchase  house-lots  bordering  on  streets  are 
supposed  to  calculate  the  chance  of  such  elevations  and  reductions  as 
the  increase  in  population  of  the  city  may  require,  in  order  to  make  the 
passage  to  and  from  the  several  parts  of  it  safe  and  convenient ;  and,  as 
their  purchase  is  always  voluntary,  they  may  indemnify  themselves  in  the 
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price  of  the  lot  which  they  buy,  or  take  the  chance  of  future  improve- 
ments as  they  shall  see  fit.  The  standing  laws  of  the  land,  giving  to  sur- 
veyors the  power  to  make  these  improvements,  every  one  who  purchases 
a  lot  upon  the  summit  or  on  the  decline  of  a  hill  is  presumed  to  foresee 
the  changes  which  public  necessity  or  convenience  require,  and  avoid  or 

1>rovide  against  loss."  And  again :  "  Highways  ....  when  rightfully 
aid  out,  are  to  be  considered  as  purchased  by  the  public  of  him  who 
owned  the  soil ;  and,  by  the  purchase,  the  right  is  acquired  of  doing  every* 
thing  with  the  soil  over  which  the  passage  goes,  which  may  render  it  safe 
and  convenient ;  and  he  who  sells  may  claim  damages,  not  only  on  account 
of  the  value  of  the  land  taken,  but  for  the  diminution  of  the  value  of  the 
adjoining  lots,  calculating  upon  the  future  probable  reduction  or  elevation 
of  the  street  or  road ;  and  all  this  is  a  proper  subject  for  the  inquiry  of 
those  who  are  authorized  to  lay  out,  or  of  a  jury,  if  the  parties  should  de- 
mand one.  And  he  who  purchases  lots  so  situated,  for  the  purpose  of 
building  upon  them,  is  bound  to  consider  the  contingencies  which  may  be- 
long to  them."  The  following  cases  either  refer  to  CMendar  v.  Marsh  as 
authority,  and  follow  it,  or  recognise  and  approve  the  principles  on  which 
it  rests  :  RadclijjTs  Executor  v.  Brooklyn,  4  Comst.  195  ;  Matter  of  Fifth 
St.  17  Wend.  667 ;  Chaves  v.  Otis,  2  Hill,  466 ;  Wilson  v.  Mayor,  1 
Denio,  595  ;  Benedict  v.  Goit,  8  Barb.  459  ;  Ely  v.  Rochester,  26  Barb. 
133  ;  Kavanaugh  v.  Brooklyn,  38  Barb.  232 ;  Oreen  v.  Reading,  9  Watts, 
382  ;  Henry  v.  Bridge  Company,  8  W.  &  S.  85 ;  0'  Connor  v.  Pittsburg, 
6  Harris,  189 ;  In  re  Ridge  St.  29  Penn.  St.  891 ;  Bender  v.  Nashua,  17 
N.  H.  477  ;  Sprague  v.  Worcester,  18  Gray,  198 ;  Clark  v.  Wilmington,  5 
Harring.  248  ;  Humes  v.  Knoxville,  1  Humph.  408 ;  Cotes  v.  Davenport, 
9  Iowa,  227 ;  Cole  v.  Muscatine,  14  lb.  296 ;  Russell  v.  Burlington,  80 
lb.  262 ;  Burlington  v.  Gilbert,  31  Iowa,  356 ;  Roberts  v.  Chicago,  26  111. 
249 ;  Nevins  v.  Peoria,  41  lb.  502  (where,  as  in  some  other  oases,  the 
right  of  a  city  to  improve  the  streets,  as  the  authorities  shall  determine  is 
best  for  the  public  interests,  is  declared  to  rest  on  the  same  ground  as  the 
right  of  a  private  person  to  deal  with  his  own  possessions) ;  Snyder  v. 
Rockfort,  6  Ind.  287  ;  Macy  v.  Indianapolis,  17  lb.  267 ;  La  Fayette  v. 
Bush,  19  lb.  326 ;  St.  Louis  v.  Gurno,  12  Mo.  414 ;  Hoffman  v.  St. 
Louis,  15  lb.  651;  White  v.  Yazoo,  27  Miss.  857;  Commissioners  v. 
Withers,  29  lb.  21 ;  Hovey  v.  Mayo,  43  Me.  322 ;  Rounds  v.  Mumford,  2 
R.  I.  154 ;  Keasy  v.  Louisville,  4  Dana,  154 ;  Alexander  v.  Milwaukee, 
16  Wis.  247  ;  Reynolds  v.  Shreveport,  13  La.  An.  426 ;  Bennett  v.  New 
Orleans,  14  lb.  120 ;  Dorman  v.  Jacksonville,  18  Fla.  538 ;  S.  C\  7  Am. 
Rep.  283 ;  Simmons  v.  Camden,  26  Ark.  276 ;  S.  C.  7  Am.  Rep.  820 ; 
Goszler  v.  Georgetown,  6  Wheat.  598 ;  Smith  v:  Washington,  20  How. 
185.  In  the  case  last  cited,  the  action  was  based  upon  an  alleged  "  un- 
lawful and  wrongful "  alteration  of  a  street  to  the  injury  of  the  plaintiff ; 
but  Grier,  J.,  in  delivering  the  opinion  of  the  court,  says  of  the  corporate 
authorities,  that,  u  having  performed  this  trust  confided  to  them  by  law 
according  to  the  best  of  their  ability,  judgment,  and  discretion,  without 
exceeding  the  jurisdiction  and  authority  vested  in  them  as  agents  of  the 
public,  and  on  land  dedicated  to  public  use  for  the  purposes  of  a  highway, 
they  have  not  acted  '  unlawfully  or  wrongfully,'  as  charged  in  the  dec- 
laration.   They  have  not  trespassed  on  the  plaintiff's  property,  nor  erected 
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a  nuisance  injurious  to  it ;  and  are,  consequently,  not  liable  to  damages 
where  they  have  committed  no  wrong,  but  have  fulfilled  a  duty  imposed 
on  them  by  law  as  agents  of  the  public.  The  plaintiff  may  have  suffered 
inconvenience,  and  been  put  to  expense  in  consequence  of  such  action ; 
yet,  as  the  act  of  defendants  is  not  unlawful  or  wrongful,  they  are  not 
bound  to  make  any  recompense :  it  is  what  the  law  styles  damnum  absque 
injuria.  Private  interests  must  yield  to  public  accommodation ;  one  can* 
not  build  his  house  on  the  top  of  a  hill  in  the  midst  of  a  city,  and  require 
the  grade  of  a  street  to  conform  to  his  convenience,  at  the  expense  of  that 
of  the  public.'9  p.  148.  Some  of  the  cases  cited  are  those  in  which  the 
grade  once  established,  and  to  which  the  plaintiff  had  conformed  in  build- 
ing, had  been  changed  to  his  injury  afterwards ;  others  were  cases  in  which 
the  injury  resulted  from  the  first  grading. 

It  is  nevertheless  insisted  on  behalf  of  the  plaintiff  that  the  cases  cited 
are  unsound  in  principle,  and  that  as  there  are  opposing  decisions,  this 
court,  which  has  nitherto  never  had  occasion  to  consider  the  precise  ques- 
tion, is  at  liberty  to  choose  between  them,  and  should  follow  those  which 
are  sound  rather  than  those  which  are  most  numerous. 

Of  the  cases  to  which  our  attention  is  called  by  counsel  for  the  plaintiff, 
those  in  Ohio  do  unquestionably  sustain  his  view.  Mc  Combs  v.  Akron, 
15  Ohio,  474,  is  directly  in  point,  but  is  open  to  the  criticism  of  having 
been  decided  in  reliance  on  Rhodes  v.  Cleveland,  10  Ohio,  159,  which 
only  holds  that  one  whose  land  is  flooded  by  means  of  ditches  cut  for 
municipal  purposes  may  maintain  an  action  therefor, — a  decision  by  no 
means  requiring  the  one  in  Mc  Combs  v.  Akron.  The  last  named  case 
came  up  again  in  18  Ohio,  221  (Akron  v.  McCombi),  where  the  doctrine 
before  declared  was  affirmed,  but  with  little  discussion,  and  apparently 
without  much  consideration  of  anything  beyond  the  general  question  of 
the  liability  of  a  municipal  corporation  to  an  action  sounding  in  tort.  A 
more  distinct  affirmation  of  the  same  doctrine  is  found  in  Crawford  v. 
Delaware,  7  Ohio  St.  459,  which  holds  that  for  any  injury  occasioned 
to  an  adjoining  lot-owner  by  a  change  in  the  grade  once  established  for  a 
street,  an  action  will  lie,  but  not  for  an  injury  occasioned  by  the  first 
grading,  for  the  owner  "  is  presumed  to  purchase  the  lot  with  a  view  to  a 
future  improvement  of  the  street,  in  such  reasonable  manner  as  the  public 
authorities  may  deem  expedient."  p.  470.  The  following  Wisconsin 
cases  are  referred  to :  Pratt  v.  Brown,  3  Wis.  698 ;  Fisher  v.  Horicon 
Co.  10  Wis.  851 ;  Newell  v.  Smith,  15  Wis.  101 ;  in  all  of  which  the 
complaint  was  that  plaintiff's  lands  were  flooded,  or  about  to  be,  by  un- 
lawful structures  across  running  streams.  Walker  v.  Shepardson,  4  Wis. 
486,  which  was  an  injunction  bill  to  restrain  an  improvement  in  a  navi- 
gable stream  for  the  benefit  of  one  riparian  proprietor  to  the  prejudice  of 
another.  Weeks  v.  Milwaukee,  10  Wis.  242,  which  was  a  case  in  which 
an  unlawful  exemption  from  taxation  was  complained  of.  Smith  v.  Mil- 
waukee, 18  Wis.  68,  where  the  complaint  was  that  a  nuisance  was  being 
created  on  plaintiff's  premises  by  the  negligent  construction  of  a  public 
improvement.  Pettigrew  v.  Hvansville,  25  Wis.  223,  which  was  an  ac- 
tion to  restrain  a  municipal  corporation  from  causing  plaintiff's  premises 
to  be  flooded  by  means  of  an  artificial  channel  dug  to  drain  a  pond.  It  is 
manifest  that  none  of  these  cases  is  in  point,  and  they  must  have  been 
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cited  only  as  illustrations  of  the  legal  maxim  that  where  there  is  a  right 
there  is  a  remedy,  —  a  maxim  that  certainly  is  not  in  dispute  here.  Good- 
all  v.  Milwaukee,  5  Wis.  32,  is  more  in  point,  but  it  differs  from  this  in 
the  important  particular  that  the  city  had  not  only  changed  an  established 
grade,  but  they  had  done  so  to  the  detriment  of  persons  who  had  built 
upon  the  street  in  reliance  upon  a  solemn  pledge  of  the  faith  of  the  city 
that  the  grade  should  not  be  changed.  And  this  pledge  was  evidently  re* 
garded  by  the  court  as  partaking,  when  acted  upon,  of  the  nature  of  a 
contract.  Hooker  v.  New  Haven,  $c.  Co.  14  Conn.  146,  was  an  action 
for  flooding  lands,  and  neither  that  nor  Stevens  v.  Middlesex  Canal,  12 
Mass.  466,  Rowe  v.  Bridge  Co.  21  Pick.  844,  or  The  Canal  Appraisers  v. 
The  People,  17  Wend.  604,  has  any  relevancy  to  the  question  at  issue 
here.  Mears  v.  Wilmington,  9  Ired.  78,  was  a  case  in  which  the  question 
invoked  was  one  of  negligence  in  the  construction  of  a  public  work. 
Pumpelly  v.  Green  Bay  Co.  18  Wall.  166,  wa»  an  action  for  flooding  the 
plaintiff's  premises,  depositing  upon  them  sand,  tearing  up  his  trees,  Ac. 
JSaton  v.  Railroad  Co.  51  N.  H.  504  was  a  similar  case.  The  street 
grading  cases  are  commented  upon  and  some  of  them  criticised  in  this 
case,  but  the  case  itself  is  well  decided  without  calling  them  in  question. 

This  examination  of  the  cases  relied  upon  by  the  plaintiff  shows  very 
plainly  that  those  in  the  State  of  Ohio  stand  substantially  alone.  And 
we  cannot  doubt  that  the  more  numerous  cases  are  also  best  sustained  in 
principle.  It  was  held  in  Larhin  v.  Saginaw  County,  11  Mich.  88,  that 
no  action  will  lie  against  a  municipal  corporation  or  body  for  an  injury 
resulting  from  a  lawful  exercise  of  its  legislative  authority.  The  injury 
in  such  a  case  is  incidental  to  the  exercise  of  the  law  making  power ;  and 
if  an  action  was  admissible  in  every  instance  in  which  private  rights  were 
injuriously  affected  by  state  or  municipal  legislation,  it  would  be  difficult 
to  suggest  a  change  m  the  law  that  would  not  give  some  one  a  right  to 
demand  compensation  from  the  public  for  consequential  injuries,  so  that 
improvements  in  the  law  would  be  precluded  from  the  absolute  impossi- 
bility of  responding  to  such  demands.  The  cases  in  illustration  of  this 
principle  are  too  numerous  for  citation,  and  among  them  are  cases  like 
that  of  the  Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  844 ;  S.  C. 
in  error,  11  Pet.  420 ;  and  the  Binghampton  Bridge  Case,  27  N.  Y.  87 ; 
S.  C.  in  error,  8  Wall.  51,  in  each  of  which  the  legislation  complained  of 
threatened  the  utter  destruction  of  the  value  of  a  very  important  franchise, 
but  in  each  the  undoubted  right  of  the  legislature  to  adopt  the  prejudicial 
legislation  was  maintained  as  clear,  provided  it  had  not  taken  upon  itself 
contract  relations  inconsistent  therewith.  In  the  case  of  the  federal  gov- 
ernment especially,  the  changes  in  the  law  are  likely  to  affect  private  in- 
terests in  a  marked  and  peculiar  manner ;  so  much  so  that  a  modification 
of  those  by  which  the  government  obtains  ite  revenue  may  sometimes  have 
the  effect  to  render  some  branches  of  trade  entirely  unprofitable,  and  per- 
haps throw  considerable  classes  of  persons  out  of  employment.  But  this 
is  one  of  the  risks  to  which  the  business  of  every  member  of  a  political 
community  is  subject,  and  against  which  he  must  protect  himself  by  pru- 
dence and  foresight  as  best  he  may. 

The  particular  hardship  may  be  made  more  manifest,  but  the  principle 
k  not  affected  by 'the  circumstance  that  the  grade  of  the  street  had  once 
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before  been  fixed,  and  that  the  plaintiff  had  built  with  reference  to  it. 
This  might  be  a  reason  for  the  exercise  of  great  caution  and  prudence  in 
determining  upon  a  change,  but  it  could  neither  deprive  the  city  of  the 
power  to  establish  a  new  grade,  nor  could  it  bring  into  the  case  any  new 
elements  which  could  constitute  the  basis  of  a  right  of  action.  A  city 
cannot  even  by  contract  deprive  itself  of  any  of  its  legislative  powers ; 
they  are  conferred  upon  it  to  be  exercised  again  and  again  as  long  and  as 
often  as  occasion  shall  require.  Gale  v.  Kalamazoo,  23  Mich.  844.  There 
is  precisely  the  same  reason  and  the  same  justification  for  changing  a 
grade  once  established  when  the  public  convenience  is  found  to  require  it, 
that  there  was  in  fixing  a  grade  in  the  first  place  where  it  was  then  be- 
lieved it  would  subserve  the  public  convenience.  The  circumstances  of  a 
town  as  they  bear  upon  the  propriety  or  convenience  of  grade  must  often 
change  with  its  growth,  and  what  was  suitable  for  a  small  settlement  be- 
comes wholly  unsuitable  when  the  town  has  outgrown  the  expectation  of 
its  founders.  And  why  the  owner  of  a  city  lot  is  held  to  contemplate,  and 
guard  as  far  as  he  may,  against  the  consequences  of  one  exercise  of  a  par- 
ticular legislative  authority,  and  not  against  a  second  or  any  subsequent 
one,  is  not  very  apparent,  when  the  power  itself  is  continuous,  and  the 
reasons  for  a  second  exercise  may  often  be  as  imperative  as  those  requir- 
ing the  first.  Nor,  if  he  can  maintain  a  suit,  is  it  easy  to  assign  reasons 
for  denying  the  like  remedy  to  one  whose  property  is  diminished  in  value 
by  the  removal  of  a  public  market  or  town  hall  once  established  in  his 
vicinity  to  another  quarter  of  the  city,  or  by  permitting  a  public  prison  to 
be  located  nearer  to  him,  or  by  repealing  an  ordinance  establishing  fire 
limits,  whereby  his  risks  and  his  insurance  premiums  are  increased,  or  by 
any  other  action  inconsistent  with  that  previously  taken,  whereby  he  is 
able  to  show  that  he  suffers  an  injury  ;  nor  why,  if  an  action  will  lie  for 
the  wrong,  there  should  not  also  be  injunctions  to  restrain  the  commission 
of  the  wrong,  so  that  in  time  the  legislation  of  municipal  bodies  may  come 
to  be  under  the  control  of  the  courts  instead  of  the  men  chosen  to  exercise 
it*  The  same  principle  applies  with  full  force  to  the  case  of  the  change 
of  a  county  seat,  and  should  give  a  right  of  action  to  every  citizen  of  the 
place  from  which  it  is  removed.  But  an  enumeration  of  the  cases  to  which 
it  would  apply  is  idle,  for  they  are,  or  would  be,  infinite  in  number. 

The  injury  in  all  these  cases  is  incidental  to  an  exercise  of  public  au- 
thority which,  in  itself,  must  be  assumed  to  be  proper,  because  it  is  had 
by  a  public  body  acting  within  its  jurisdiction  and  not  charged  with 
malice  or  want  of  good  faith.  It  must  therefore  be  regarded  as  an  injury 
that  every  citizen  must  contemplate  as  one  that  with  more  or  less  likeli- 
hood might  happen.  When  the  land  was  taken  for  the  street,  if  damages 
were  assessed,  it  would  cover  this  possible  injury ;  and  it  would  never  be 
known  subsequently  that  the  jury,  in  estimating  them,  did  not  calculate 
upon  a  change  in  the  grade  of  the  proposed  street  as  probable,  and  at- 
tach considerable  importance  to  it  in  their  estimate.  It  is  matter  of  com- 
mon observation  that  much  beyond  the  value  of  land  taken  is  sometimes 
given  in  these  cases,  not  because  of  any  present  injury,  but  because  con- 
tingencies cannot  be  fully  foreseen.  And  the  rule  in  such  cases  is,  that  all 
possible  damages  are  covered  by  the  award  except  such  as  may  result  from 
an  improper  or  negligent  construction  of  the  public  work,  or  from  an  ex- 


August,  1875.]  THE  AMERICAN  LAW  TIMES  REPORTS.  881 

Vol.  II.]  Kooh  o.  Oregon  St&imship  Co.  [No.  8. 

oess  of  authority  in  constructing  it.  In  other  words,  the  award  covers  all 
damages  resulting  from  the  doing  in  a  proper  manner  whatever  the  public 
authorities  have  the  right  to  do  ;  but  it  does  not  cover  injuries  from  neg- 
ligence or  from  trespasses.  Railroad  Co.  v.  Yeiser,  8  Penn.  St.  366  ;  Al- 
drich  v.  Railroad  Co.  1  Foet.  359 ;  Dearborn  v.  Railroad  Co.  4  Fost.  179 ; 
Dodge  v.  County  Commissioner*,  3  Met.  380 ;  Brown  v.  Railroad  Co.  5 
Gray,  35 ;  Mason  v.  Railroad  Co.  81  Me.  215 ;  Hatch  v.  Railroad  Co.  25 
Vt.  49;  Bellinger  v.  Railroad  Co.  23  N,  Y.  42;  Slatten  v.  Railroad  Co. 
29  Iowa,  154 ;  Eaton  v.  Railroad  Co.  51  N.  H.  504.  And  one  who  gives 
his  land  for  the  purposes  of  a  public  way  is  supposed  to  contemplate  all 
the  same  contingencies  and  to  make  the  gift  on  the  supposition  that  the 
incidental  benefits  will  equal  or  exceed  all  possible  incidental  injuries. 

The  judgment  of  the  circuit  court  must  be  reversed,  with  costs,  and  a 
new  trial  ordered. 


DISTRICT  COURT  OF  THE  UNITED  STATES.  —  DISTRICT  OP 

OREGON. 

[June,  1875.] 

admiralty.  —  common  carrier.  —  rights  op  steerage  passen- 
ger.—  disfigurement  of  person. 

KOCH  v.  OREGON  STEAMSHIP  CO. 

Common  carriers  of  passengers  are  bound  to  use  extraordinary  care  and  diligence,  and 
are  excused  only  by  reason  of  force  or  pure  accident. 

An  undertaking  to  carry  a  passenger  in  the  steerage  of  a  steamship  from  San  Francisco 
to  Portland  includes  the  furnishing  of  such  passenger  with  a  berth,  unless  there  is  a 
fair  understanding  to  the  contrary. 

A  steerage  passenger  is  entitled  to  the  use  of  the  steerage  room,  to  walk  about,  or  sit 
down  in,  during  the  voyage,  without  the  risk  or  inconvenience  of  freight  therein ;  but 
if  freight  is  stowed  therein  it  is  at  the  risk  of  the  carrier,  and  it  is  his  duty  so  to  stow 
and  secure  it  that  no  harm  will  be  caused  to  the  passengers  by  it ;  nor  can  the  carrier 
impose  any  arbitrary  regulation  upon  the  passengers  with  a  new  of  diminishing  such 
risk,  —  such  as  to  remain  in  their  berths  during  the  voyage,  or  any  unusual  portion 
of  it. 

Where  a  number  of  boxes  of  tin  were  stowed  in  the  after  part  of  the  steerage,  so  as  to 
make  a  pile  six  feet  in  length,  three  feet  in  width,  and  from  five  to  eight  feet  in 
height,  without  any  means  of  preventing  the  top  tiers  from  sliding  off  on  the  floor  in 
case  of  rough  weather ;  and  a  steerage  passenger  sat  down  by  the  side  of  said  pile, 
and  was  injured  by  the  roiling  of  the  ship,  causing  some  of  the  boxes  to  fall  upon  her. 
Held,  that  the  stowing  of  the  tin  in  the  manner  in  which  it  was  done  was  gross  negli- 
gence, and  the  carrier  was  liable  to  the  passenger  in  damages  for  the  injury. 

Disfigurement  of  the  person,  caused  by  such  an  injury,  is  a  proper  subject  of  damages ; 
but  in  estimating  them  it  is  proper  to  consider  the  condition  and  circumstances  of  the 
party  disfigured. 

Opinion  of  the  court  by 

Deady,  J.  This  suit  is  brought  by  the  libellant,  Ernestine  Koch,  to  re* 
cover  $8,000  damages  for  injuries  to  her  person,  caused  by  the  negligence 
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of  the  respondent,  the  Oregon  Steamship  Company,  while  engaged  in 
transporting  her  in  the  steerage  of  the  steamship  Orifiamme  from  San 
Francisco  to  Portland. 

It  is  substantially  alleged  in  the  libel,  that  a  number  of  boxes  of  tin 
were  so  negligently  and  insecurely  stowed  in  the  steerage  that  the  rolling 
of  the  ship  caused  some  of  them  to  be  thrown  on  the  libellant,  whereby 
she  was  greatly  injured  and  disfigured. 

The  respondent  admits  the  contract  to  carry  the  libellant,  and  that  she 
was  slightly  injured  during  the  voyage,  but  alleges  that  the  boxes  of  tin 
were  securely  stowed  in  the  steerage;  that  the  libellant  was  furnished 
with  a  berth,  and  directed  to  remain  in  it  while  crossing  the  San  Fran- 
cisco bar  and  during  rough  weather ;  but  that  the  libellant  left  her  berth, 
and  negligently  sat  down  by  said  pile  of  tin  upon  some  packages  of  bag- 
gage belonging  to  the  steerage  passengers,  when  the  motion  of  the  ship 
caused  said  packages  to  roll  from  under  her,  and  "  she  was  thereby  thrown 
upon  the  floor  of  the  steerage,  and  one  of  said  packages  of  baggage  was 
rolled  against  the  libellant,  and  she  was  thereby,  or  by  being  precipitated 
against  the  standards  supporting  the  berths,  slightly  bruised.'9 

In  addition  to  the  libellant,  ten  witnesses  from  among  the  steerage  pas- 
sengers were  examined  on  her  behalf  as  to  the  circumstances  of  the  al- 
leged injury.  They  were  all  Germans,  but  had  no  particular  acquaint- 
ance or  relation  with  the  libellant,  and  so  far  as  appeared  testified  fairly 
and  without  prejudice. 

For  the  respondent  three  witnesses  were  examined  in  relation  to  such 
circumstances,  — namely,  the  steerage,  steward,  the  porter,  and  the  second 
mate.  All  these  witnesses  belong  to  the  ship,  and  testify  under  circum- 
stances calculated  to  induce  them  to  speak  as  favorably  for  the  respondent 
as  possible.  Particularly  is  this  the  case  with  the  mate,  who  is  respon- 
sible for  the  manner  in  which  the  tin  was  stowed,  and  the  steerage  stew- 
ard, whose  duty  it  was  to  provide  the  libellant  with  a  berth,  if  possible. 
The  steward's  testimony  is  not  consistent  with  itself,  and  is  in  direct  con- 
flict on  material  points  with  that  of  other  witnesses  who  appear  to  be 
credible.  He  states  that  the  pile  of  tin  was  not  more  than  eighteen  inches 
high,  and  that  he  gave  libellant  a  berth,  which  she  declined  to  occupy. 
The  second  mate  says  the  pile  was  from  twenty-two  and  a  half  to  twenty- 
five  inches  high,  and  contained  four  tiers  of  boxes.  The  porter's  testi- 
mony is  silent  as  to  the  height  of  the  pile  prior  to  the  accident.  The 
men  who  stowed  the  tin  under  the  direction  of  the  mate  were  not  called 
by  the  respondent,  nor  their  absence  accounted  for.  Neither  was  the 
chief  steward,  although  he  appears  to  have  been  in  the  steerage,  assisting 
in  taking  care  of  the  libellant,  immediately  after  the  accident. 

The  libellant  and  six  of  the  steerage  passengers  swear  positively  that 
the  pile  was  upwards  of  five  feet  high,  and  the  others  state  the  circum- 
stances concerning  the  casualty,  which  strongly  tends  to  prove  the  truth 
of  this  statement.  For  instance,  if  the  pile  of  tin  was  only  eighteen  inches 
or  two  feet  high,  it  is  impossible  that  these  passengers  could  have  found 
the  libellant  on  the  floor,  with  some  of  the  boxes  of  tin  on  top  of  her,  as 
they  testify,  unless  the  ship  had  turned  upside  down. 

I  find  the  facts  to  be  as  follows :  The  libellant,  a  respectable  German 
servant  girl,  of  nineteen  years  of  age,  on  March  20, 1875,  at  San  Fran- 
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cisco,  while  emigrating  from  Germany  to  Oregon,  took  passage  on  the 
respondent's  steamship,  The  Oriflamme,  for  this  port.  The  family  with 
which  she  lived  in  Germany  were  cabin  passengers  on  the  same  vessel, 
and  had  procured  her  a  steerage  ticket  for  $15. 

The  libellant  could  not  speak  English,  and  the  steward  in  charge  of  the 
steerage  could  not  speak  German.  Several  of  the  passengers  appear  to 
have  been  without  berths  or  sleeping  accommodations  of  any  kind.  No 
berth  was  assigned  to  the  libellant,  nor  was  there  any  vacant  one  which 
she  might  have  occupied,  except  a  lower  one,  which  was  in  an  unfit  con- 
dition. 

In  the  after  part  of  the  steerage  a  number  of  boxes  of  tin,  weighing 
about  one  hundred  pounds  each,  were  stowed  against  the  bulkhead,  divid- 
ing it  from  the  freight-room,  making  a  pile'  of  about  six  feet  across  the 
vessel,  three  feet  fore  and  aft,  and  from  five  to  eight  feet  high.  The  pile 
was  somewhat  in  a  pyramidal  form,  sloping  back  towards  the  bulkhead 
and  centre  from  the  lower  tiers  or  base.  Cleats  were  put  around  the 
base  of  the  pile,  to  keep  it  from  shifting  bodily,  but  there  were  no  means 
taken  to  keep  the  upper  tiers  in  their  place,  or  from  slipping  off  the  pile. 
Around  the  base  of  the  pile  was  stowed  a  number  of  carpet  sacks,  and 
hand  trunks,  and  bundles  belonging  to  the  steerage  passengers. 

The  ship  left  the  dock  between  ten  and  eleven  o'clock  A.  M.,  and  the 
libellant,  at  the  suggestion  of  some  of  the  Germans  in  the  steerage,  placed 
her  carpet  sack  at  the  end  of  the  pile  on  the  starboard  side  of  the  ship, 
and  sat  down  on  it.  Somewhere  about  one  o'clock  of  the  same  day,  be- 
tween the  San  Francisco  bar  and  Point  Reyes,  and  about  five  or  six  miles 
north  of  the  bar,  while  the  vessel  was  going  at  usual  speed,  with  a  heavy 
swell  on  her  side,  she  rolled  so  far  over  to  starboard  that  several  of  the 
boxes  of  tin  slipped  off  the  top  of  the  pile,  and  struck  the  libellant  on  her 
head  and  right  shoulder,  and  threw  her  forward  on  her  face.  Several  of 
the  passengers  immediately  ran  to  her  assistance,  when  they  found  her 
stunned  or  fainted  away,  while  the  carpet  sacks,  hand  trunks,  and  boxes 
of  tin  were  lying  around  her,  and  some  of  the  latter  on  her  body  and  legs. 
They  immediately  removed  the  boxes  and  drew  her  froni  among  them. 
Word  of  the  accident  was  at  once  sent  on  deck,  and  the  steerage  steward 
and  the  porter  —  the  latter  of  whom  could  speak  German —  came  down 
and  took  charge  of  the  girl.  Her  face  was  covered  with  blood  from  a 
contused  cut  to  the  bone,  on  the  forehead,  over  the  right  eye,  and  about 
one  inch  in  length.  Her  right  shoulder  and  arm  were  badly  bruised,  as 
were  also  her  legs,  and  particularly  one  of  her  ankles.  After  cleansing 
her  face,  and  binding  up  the  wound  on  her  forehead,  they  placed  her  in  a 
berth  in  the  steerage,  where  she  remained  without  any  other  care  or  at- 
tention, so  far  as  appears,  until  the  next  day,  when  she  was  removed  to 
the  lower  or  servant  s  cabin  in  the  after  part  of  the  vessel,  and  placed  in 
a  berth,  where  she  remained  until  she  reached  Portland  and  left  the 
vessel. 

The  medical  experts  are  of  the  opinion  that  the  bone  was  not  injured 
by  the  wound  on  the  forehead,  although  it  may  have  been.  It  is  not  yet 
healed.  For  some  reason  not  satisfactorily  explained  by  the  testimony, 
the  wound  does  not  heal,  and  still  suppurates.  At  times  the  libellant 
suffers  severe  pain  in  the  head  on  account  of  it,  and  cannot  do  labor  which 
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requires  her  to  exert  hereelf  by  lifting  or  stooping.  Still,  it  is  not  prob- 
able that  any  permanent  injury  will  result  from  the  wound.  But  she 
received  a  very  severe  shock  of  the  brain,  and  came  very  near  losing  her 
life.  The  scar  resulting  from  the  wound  will  be  permanent,  and  some- 
what disfigure  the  libellant.  It  will  be  about  three  fourths  of  an  inch  in 
length,  one  third  of  an  inch  in  greatest  width,  and  irregular  in  outline* 
The  arm  and  lower  limbs  are  recovered  from  the  bruises. 

The  libellant  does  not  appear  to  have  been  visited  by  the  master  of  the 
ship  after  .the  accident,  or  to  have  received  any  meoical  attendance  or 
special  care  or  nursing.  She  was  lying  in  the  berth  on  her  back,  prob- 
ably in  a  partially  comatose  or  delirious  state,  mcfet  of  the  time,  until  she 
reached  Portland.  During  this  time  she  was  visited  occasionally  by  the 
stewardess  aq,d  porter,  but  took  no  food  or  nourishment ;  and  did  not 
change  her  clothes.  She  was  able  to  walk  when  removed  from  the  steer- 
age to  the  lower  cabin,  with  the  assistance  of  a  person  on  either  side,  and 
walked  to  a  house  near  by  when  she  left  the  ship  at  Portland ;  but  she 
was  confined  to  her  bed  for  some  days  afterward,  during  much  of  which 
time  she  had  fever  and  was  delirious.  Within  two  weeks  after  her  arrival 
in  Portland,  she  went  into  service  in  a  family  in  the  city,  where  she  still 
remains,  but  is  not  yet  able  to  do  a  woman's  work,  on  account  of  her 
head. 

Upon  this  state  of  facts,  there  can  be  no  doubt,  as  to  the  liability  of  the 
respondent.  In  Shearman  &  Redfield  on  Neg.  §  266,  the  rule  in  regard 
to  carriers  of  passengers  is  laid  down  as  follows :  — 

44  Out  of  special  regard  for  human  life,  and  acting  upon  the  presump- 
tion that  every  man  who  commits  his  person  to  the  charge  of  others  ex- 
pects from  them  a  higher  degree  of  care  for  his  bodily  safety  than  they 
would  bestow  upon  the  preservation  of  his  property,  the  law  very  wisely 
exacts  from  a  carrier  of  passengers  for  hire  the  utmost  care  and  skill  which 
prudent  men  are  accustomed  to  use  under  similar  circumstances." 

There  does  not  appear  to  have  been  any  special  contract  that  the  libel- 
lant was  to  be  furnished  with  a  berth  during  the  voyage,  nor  has  it  been 
shown  that  there  is  any  statute  of  the  United  States  applicable  to  the  sub- 
ject. For,  although  on  this  occasion  The  Oriflamme  sailed  from  "  a  port 
in  the  United  States"  to  a  port  "on  a  tributary  of  the  Pacific  Ocean," 
and  is,  therefore,  within  the  letter  of  §  4265  of  the  R.  S.,  I  cannot  think 
she  was  within  the  spirit  of  it,  or  within  the  contemplation  of  Congress 
when  the  act  was  enacted.  Still,  I  think  the  undertaking  to  carry  a  pas- 
senger, either  in  the  steerage  or  cabin,  between  the  ports  of  San  Francisco 
and  Portland,  ought  to  be  construed  to  include  the  furnishing  of  such  pas- 
senger with  a  berth,  unless  there  was  a  fair  understanding  beforehand 
that  the  passenger  was  to  make  the  voyage  without  it ;  and  this  is  par- 
ticularly so  in  the  case  of  a  female  passenger,  travelling  alone.  The  want 
of  a  statute  of  the  United  States  imposing  a  penalty  upon  the  carrier  for 
not  furnishing  berths  upon  this  route  does  not  affect  the  question  of 
whether  he  is  bound  to  do  so  by  his  undertaking  or  not.  Such  an  omis- 
sion only  proves  that  Congress  has  not  yet  seen  proper  to  secure  the  per- 
formance of  the  contract  of  the  carrier,  in  this  respect,  by  the  imposition 
of  a  penalty  for  non-performance.  And  this  seems  to  have  been  the 
theory  of  the  matter  upon  which  the  answer  of  the  respondent  was 
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framed ;  for,  as  has  been  stated,  it  is  therein  alleged  that  the  libellant 
was  furnished  a  berth. 

There  was,  then,  negligence  upon  the  part  of  the  ship  in  not  furnishing 
the  libellapt  a  berth.  But  it  does  not  necessarily  follow  that  this  negli- 
gence was  the  cause  of  the  injury  received  by  the  libellant.  It  might 
have  happened  as  it  did,  even  if  she  had  been  furnished  with  a  berth ; 
for  she  was  not  bound  to  stay  in  it.  She  had  a  right  to  be  up  and  about 
in  the  steerage,  if  she  was  able  and  so  inclined,  and  it  was  the  duty  of  the 
respondent  to  keep  the  steerage-room  a  safe  place  for  her  to  walk  about  or 
sit  down  in,  so  far  as  the  utmost  care  and  skill  of  a  cautious,  prudent  per- 
son would  provide  under  like  circumstances. 

Ordinarily,  the  steerage  passengers  are  entitled  to  the  use  of  the  steer- 
age-room, free  from  the  risk  or  inconvenience  of  freight  therein.  Cases 
may  arise  in  which  the  passengers  are  so  few  in  number  in  proportion  to 
the  size  of  the  room,  that  there  can  be  no  objection  to  some  portion  of  it 
being  used  as  a  freight-room.  But,  in  such  case,  the  carrier  takes  the 
risk  ;  and  it  is  his  duty  to  so  stow  and  secure  such  freight,  that  the  pas- 
sengers will  not  be  injured  by  it ;  nor  can  he  require  them  to  obey  any 
arbitrary  regulation  with  a  view  of  diminishing  such  risk  —  for  instance, 
to  remain  in  their  bertha  during  the  voyage,  or  any  unusual  portion 

of  it. 

It  is  not  satisfactorily  shown  what  number  of  steerage  passengers  were 
on  board  The  Oriflamme  on  this  voyage.  The  steerage  steward  says  he 
thinks  there  were  sixty  or  seventy  of  them.  Nor  is  there  any  evidence  as 
to  the  size  of  the  steerage-room. 

But,  under  any  circumstances,  the  stowing  of  this  tin  in  the  steerage, 
in  the  manner  in  which  it  was  done,  was  gross  negligence  on  the  part  of 
the  respondent.  It  was  the  direct  cause  of  the  injury  received  by  the 
libellant,  without  any  fault  or  contributory  negligence  on  her  part.  She 
had  a  perfect  right  to  sit  down  by  the  side  of  the  pile,  unless  she  knew  it 
was  dangerous  or  was  duly  warned  to  avoid  it.  But  she  was  not  so 
warned ;  nor  can  it  be  claimed,  under  the  circumstances,  that  she  was 
aware  or  had  good  reason  to  know  of  the  danger.  Apparently  it  was  the 
most  convenient  and  secure  place  in  the  room,  of  which  she  could  avail 
herself,  to  sit  or  lie  down  and  be  out  of  the  way  of  the  crowd,  to  whom 
she  was  a  stranger. 

The  libellant  claims  $ 3,000  damages  for  the  injuries  received  and  ex- 
penses incurred  on  account  of  them. 

For  everything  beyond  the  actual  expense  and  loss  of  time  incurred  on 
account  of  the  injury,  the  damages  can  only  be  estimated  in  a  general 
way.  In  making  this  estimate,  regard  must  be  had  to  the  condition  in 
life  and  the  circumstances  of  the  parties.  Sanson  v.  Fowle,  1  Saw.  545. 
The  respondent  is  a  corporation  engaged  in  transporting  passengers  and 
freight  between  this  port  and  San  Francisco.  It  is  the  owner  of  the 
steamship  Oriflamme ;  but  of  what  other  property,  if  any,  does  not  ap- 
pear. The  libellant,  as  has  been  stated,  is  a  servant  girl,  an  immigrant 
from  Germany,  and  about  nineteen  years  of  age. 

I  find  that  she  is  entitled  to  recover,  for  expenses  of  her  sickness  and 
injury  to  her  clothing,  $100 ;  for  the  loss  of  time  and  labor  on  account  of 
the  injury,  $100 ;  for  die  expense  of  employing  counsel  to  maintain  this 

vol.  n.  25 
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suit  to  recover  the  damages  to  which  she  is  entitled,  $800  ;  for  the  physi- 
cal and  mental  pain  and  suffering  caused  by  the  injury  and  treatment  of 
the  libellant  while  on  board  the  vessel,  after  the  accident,  $1,000 ;  and 
for  the  permanent  disfigurement  of  the  Hbellant's  face  from  the  wound  on 
the  forehead,  $500.  It  may  be  that  the  sum  of  $500  is  an  insufficient 
compensation  for  such  a  blemish  upon  the  personal  appearance  of  the 
libellant.  But  it  does  not  appear  that  the  scar  will  affect  her  personal 
appearance,  so  as  to  make  her  presence  offensive  or  painful  to  others.  For 
this  reason,  it  is  not  likely  to  interfere  with  or  prevent  her  from  obtaining 
employment  in  her  calling  and  sphere  of  life.  It  will  in  no  way  affect 
her  ability  to  labor  and  earn  her  living.  In  manners  and  appearance,  she 
is  a  plain  girl,  moving  in  a  humble  walk  in  life ;  and  not,  like  many 
others,  dependent  upon  her  beauty  for  her  dowry,  or  as  a  means  of  sup* 
port. 

Still,  the  scar  will  be  a  permanent  disfigurement  of  her  person,  for 
which  she  is  entitled  to  some  compensation.  Karr  v.  Parks,  44  Cal.  49. 
In  this  country,  at  least,  it  is  still  open  to  every  woman,  however  poor  or 
humble,  to  obtain  a  secure  and  independent  position  in  the  community, 
by  marriage.  In  that  matter,  which  is  said  to  be  the  chief  end  of  her 
existence,  personal  appearance,  comeliness,  is  a  consideration  of  compara- 
tive importance  in  the  case  of  every  daughter  of  Eve. 

Let  a  decree  be  entered  for  the  libellant  for  the  sum  of  $2,000,  in  law- 
ful currency  of  the  United  States,  and  the  costs  of  suit. 


CIRCUIT  COURT  OF  THE  UNITED  STATES.  —  DISTRICT   OF 

LOUISIANA. 

[April,  1875.] 

thb  bulb  as  to  voluntary  conveyances  by  husband  to  wife 

EXPOUNDED. 
BARKER  v.  BARKER'S  ASSIGNEE. 

1.  As  a  general  rule  a  voluntary  conveyance,  made  by  a  grantor  in  easy  circumstances 
and  in  no  pecuniary  strait,  to  his  wife  or  children,  cannot  be  impeached  because 
voluntary,  at  the  instance  of  creditors  who  became  such  long  after  the  execution  of  the 
conveyance. 

2.  To  impeach  ajconveyance  made  under  such  circumstances  it  must  be  shown  to  have 
been  fraudulent,  or  made  with  a  view  to  protect  the  property  conveyed  from  future 
debts. 

8.  A  deed  not  at  first  fraudulent  may  become  so  by  being  concealed  from  the  public, 
so  that  the  grantor  gets  credit  by  reason  of  his  supposed  ownership  of  the  property 
conveyed. 

4.  The  Code  of  Louisiana  gives  no  effect  to  an  unregistered  act  of  alienation  as 
against  bond  fide  purchasers  or  creditors. 

5.  fiut  a  general  creditor  of  the  grantor  cannot  proceed  to  set  aside  a  conveyance 
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either  really  or  constructively  fraudulent  unless  he  has  a  lien  on  the  property  con- 
veyed, or  has  reduced  his  claim  to  judgment. 
6.  But  this  rule  does  not  apply  to  an  assignee  in  bankruptcy.  The  adjudication  of 
bankruptcy  arrests  the  proceedings  of  creditors  to  obtain  judgments.  The  assignee 
may  therefore  proceed  to  impeach  a  deed  of  the  bankrupt  as  fraudulent,  although  the 
creditors  have  not  reduced  their  claims  to  judgment,  and  although  they  have  no 
specific  lien  upon  the  property  conveyed. 

This  was  a  bill  in  equity  filed  in  the  district  court  and  brought  to 
this  court  by  appeal.  The  case  was  submitted  to  the  circuit  court  upon 
the  pleadings  and  evidence  for  final  decree. 

Mr.  John  A.  Campbell,  for  complainant. 

Mr.  A.  Micou,  for  defendant. 

Woods,  J.  The  facts  of  the  case  are  these.  On  the  30th  of 
September,  1857,  Jacob  Barker  was  seised  in  fee  and  was  in  possession 
of  a  certain  parcel  of  real  estate  in  the  city  of  New  Orleans.  On  that 
day,  by  his  deed  of  that  date,  he  conveyed  the  real  estate  to  his  son,  Abra- 
ham Barker,  the  complainant.  Although  the  deed  was  absolute  on  its  face, 
yet  the  conveyance  was  made  to  Abraham  Barker  in  trust  for  Elizabeth 
Barker,  wife  of  Jacob  Barker,  and  mother  of  complainant.  The  con- 
sideration, as  claimed  by  complainant,  was  $8,000  ;  made  up  by  the  can- 
cellation of  two  notes  for  $1,800  each,  with  interest,  made  by  Jacob 
Barker,  and  held  by  Elizabeth  Barker,  the  payee,  by  the  payment  by 
the  trustee  for  Jacob  Barker  of  a  balance  due  Barker  Brothers,  and  a 
credit  for  the  remainder  in  favor  of  Jacob  Barker  on  the  books  of  the 
trustee. 

The  deed  was  not  recorded  until  the  14th  of  July,  1869.  In  the 
mean  time,  about  the  year  1861,  Mrs.  Elizabeth  Barker  died,  having  pro- 
vided by  her  last  will  that  the  whole  income  of  her  estate,  or  so  much 
thereof  as  might  be  necessary,  and,  if  required,  the  principal,  or  some  part 
thereof,  should  be  devoted  to  the  support  of  the  said  Jacob,  and  such 
members  of  the  family  as  might  in  his  discretion  require  it. 

Both  before  and  after  the  death  of  Mrs.  Barker,  Jacob  Barker  col- 
lected the  rents  and  paid  the  taxes  upon  the  property,  he  being  a  resident 
of  New  Orleans  where  the  property  was  situated,  and  Abraham  Barker, 
the  trustee,  a  resident  of  Philadelphia. 

In  June,  1867,  Jacob  Barker  was  adjudged  a  bankrupt  by  the  United 
States  district  court  of  Louisiana,  and  placed  upon  his  schedules,  through 
inadvertence  and  mistake,  as  he  testifies,  the  parcel  of  real  estate  con- 
veyed to  complainant  in  1857,  and  afterwards  it  was  sold  by  the  assignee 
to  the  defendant.  Samuel  Smith. 

Jacob  Barker,  for  many  years  prior  to  the  date  of  his  deed  to  Abraham 
Barker,  had  been  a  prominent  business  man  and  banker  in  New  Orleans, 
of  great  reputed  wealth,  and  so  continued  until  the  date  of  his  bank- 
ruptcy in  1867. 

The  prayer  of  the  bill  is  that  the  sale  to  Smith  may  be  set  aside  and 
the  property  reconveyed  to  the  complainant,  or  that  he  may  receive  the 
proceeds  of  the  sale  made  to  Smith. 

Samuel  Smith,  one  of  the  defendants,  files  an  answer,  in  which  he  says 
he  is  willing  to  abide  by  the  order  of  the  court  in  the  premises,  and  if 
the  court  shall  decide  that  the  sale  to  him  should  be  annulled,  consents 
thereto  on  the  repayment  to  him  of  the  purchase  money. 

The  assignee  defends  against  the  bill  on  two  grounds :  — 
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(1.)  Because  the  deed  to  Abraham  Barker  was  simulated  and  intended 
to  defraud  the  creditors  of  Jacob  Barker ;  and  (2.)  Because  the  failure 
to  record  the  deed  rendered  it  null  and  void ;  and  as  the  assignee  was 
appointed  before  the  deed  was  recorded  he  can,  as  the  representative  of 
the  creditors,  insist  on  the  invalidity  of  the  deed.  These  defences  pre- 
sent the  points  that  demand  our  attention. 

First.  Is  the  deed  of  September  30,  1857,  void  because  executed  in 
fraud  of  creditors  ?  There  is  not  a  word  of  evidence  in  the  record  to 
show  that  in  1857  Jacob  Barker  had  a  creditor  in  the  world.  On  the 
other  hand,  all  the  facts  in  the  case  are  consistent  with  the  theory  that 
being  a  man  of  large  means  and  independent  fortune,  in  no  pecuniary 
strait,  and  wishing  to  put  in  the  hands  of  a  trustee  trust  property  held 
by  him  for  his  wife,  he  made  the  deed  in  question.  As  all  the  parties 
were  members  of  the  same  family  it  was  not  thought  necessary  to  transact 
the  business  with  the  formality  and  precision  usually  employed  when  the 
transaction  is  between  strangers.  Had  it  really  been  the  purpose  of 
Jacob  Barker  to  defraud  his  creditors,  he  would  have  been  careful  to  see 
that  the  deed  was  executed  and  recorded  in  strict  compliance  with  law. 
But  it  is  not  necessary  to  argue  the  question  of  fraudulent  intent  against 
creditors,  because  there  is,  as  just  stated,  no  proof  that  there  were  any 
creditors  when  the  deed  was  executed  and  delivered. 

Can  those  who  were  not  creditors  at  that  time,  but  who  became  so  years 
afterwards,  complain  of  the  deed  as  fraudulent  ?  It  seems  clear  that 
generally  they  cannot.  The  doctrine  established  by  the  supreme  court 
of  the  United  States  is,  that  a  voluntary  conveyance  made  by  a  person, 
not  indebted  at  the  time,  in  favor  of  his  wife  or  children,  cannot  be  im- 

{ cached  by  subsequent  creditors  on  the  ground  of  its  being  voluntary, 
t  must  be  shown  to  have  been  fraudulent  or  made  with  a  view  to  future 
debts.  Sexton  v.  Wheaton,  8  Wheat.  229 ;  Hinde  v.  Longworth,  11 
Wheat.  199.     See  also  Bennett  v.  Bedford  Bank,  11  Mass.  421. 

There  is  nothing  in  the  record  which  tends  in  the  slightest  degree  to 
show  that  any  of  the  creditors  of  Jacob  Barker  who  are  represented  by 
the  assignee  were  such  at  the  date  of  the  deed  to  Abraham  Barker,  nor 
that  the  purpose  of  that  conveyance  was  to  defraud  any  of  his  present 
creditors. 

If  the  present  creditors  have  any  right  to  complain,  it  is  not  because 
the  deed  of  1857  was  made  in  actual  fraud  of  those  to  whom  Jacob 
Barker  was  then  indebted,  but  because  it  was  not  recorded,  and  because 
they  have  given  him  credit  on  the  strength  of  his  presumed  ownership  of 
the  property  conveyed  thereby. 

A  deed  not  at  first  fraudulent  may  become  so  by  being  concealed,  be- 
cause by  its  concealment  persons  may  be  induced  to  give  credit  to  the 
grantor.  Sands  v.  Hildredth,  2  Johns.  Chy.  35 ;  Hilderbrun  v.  Brown, 
17  B.  Munroe,  779. 

A  deed  concealed  from  the  public,  the  grantor  remaining  in  possession 
and  acquiring  credit  on  the  strength  of  his  supposed  ownet*ship  of  the 
property,  is  fraudulent.  Worseley  v.  Be  Mattos,  1  Burr.  467  ;  Hunger- 
ford  v.  Earle,  2  Vern.  261 ;  Lewkner  v.  Freeman,  2  Freeman,  236 ;  Con- 
stantine  v.  Twelves,  29  Ala.  607. 

This  brings  up  the  second  question,  whether  the  failure  to  record  the 
deed  avoids  it  as  to  creditors. 
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The  Code  of  Louisiana  gives  no  effect  to  acts  of  alienation  as  against 
creditors  or  bond  fide  purchasers  unless  they  have  been  regularly  regis- 
tered. This  is  conceded ;  but  counsel  for  complainant  says  that  the  cred- 
itors, as  against  whom  an  unrecorded  deed  is  void,  are  those  only  who 
have  obtained  a  judgment  which  created  a  lien  or  privilege  on  the  land, 
and  not  general  creditors.  Whether  the  provision  of  the  law  is  thus 
limited  is  the  precise  question  now  for  solution. 

The  general  rule  is,  that  a  creditor  cannot  proceed  to  set  aside  a  con- 
veyance of  real  estate,  either  really  or  constructively  fraudulent,  unless  he 
has  a  lien  thereon,  or  has  reduced  his  claim  to  judgment,  and  the  fraudu- 
lent conveyance  is  an  obstacle  to  a  sale  in  execution.  Day  v.  Washburn^ 
28  How.  309 ;  Janes  v.  Green,  1  Wall.  330  ;  Coleman  v.  Crocker,  1  Ves. 
Jr.  160  ;  Brinkerhoof  v.  Brown,  4  Johns.  Chy.  671. 

Conceding  that  a  general  creditor  having  no  lien  or  judgment  could 
not  file  a  bill  to  set  aside  as  void  an  unrecorded  conveyance  of  real  estate 
and  to  subject  the  property  to  the  payment  of  his  debt,  does  this  rule 
apply  to  an  assignee  in  bankruptcy  ?  - 

In  the  case  of  Carr  v.  Hilton,  1  Curtis,  281,  a  bill  in  equity  was  sus- 
tained by  an  assignee  to  subject  property  conveyed  by  the  bankrupt  in 
fraud  of  his  creditors  to  administration  for  their  benefit.  In  many  other 
cases  this  has  been  done. 

It  would  appear  that  an  adjudication  of  bankruptcy  removes  the  ne- 
cessity for  a  lien  or  judgment  before  a  bill  can  be  filed  to  subject  the 
property  fraudulently  conveyed,  or  when  the  transfer  is  for  other  reason 
invalid.  If  the  rule  were  otherwise,  then  no  property  conveyed  by  a 
bankrupt  in  fraud  of  his  creditors,  or  by  any  void  or  invalid  conveyance, 
unless  the  creditors  had  reduced  their  claims  to  judgment,  could  be  sub- 
jected by  the  assignee  in  bankruptcy  to  the  payment  of  debts.  For  after 
an  adjudication  of  bankruptcy,  no  creditor  whose  debt  is  provable  is  al- 
lowed to  prosecute  to  final  judgment  any  suit  at  law  or  in  equity  therefor 
against  the  bankrupt,  until  the  question  of  the  bankrupt's  discharge  shall 
be  determined.     Bankrupt  Act,  sec.  21. 

The  question  under  consideration  was  decided  by  Woodruff,  Circuit 
Judge  (In  re  Leland  et  al.,  bankrupts,  10  Blatchford,  507),  in  the  case  of 
an  unrecorded  mortgage  of  chattels.  The  learned  judge  says:  "It  is 
claimed,  because  the  mortgage  is  valid  without  being  properly  filed  as 
against  the  bankrupts,  it  is,  therefore,  good  as  against  their  assignee  in 
bankruptcy,  and  that  no  creditor  but  a  judgment  creditor  can  impeach  or 
deny  its  validity. 

"  The  proceedings  in  bankruptcy  arrest  the  ordinary  proceedings  of 
creditors  to  obtain  judgments,  and  thereby  to  secure  an  appropriation  of 
the  debtor's  property  to  their  use,  and  the  assignee  in  bankruptcy  repre- 
sents them.  He  is  trustee  for  them,  and  whatever  right  they  might  as- 
sert, if  they  had  obtained  judgments,  he  may,  for  their  benefit,  assert, 
whether  it  be  to  set  aside  conveyances  by  the  bankrupts  which  are  fraud- 
ulent and  void  as  against  creditors,  or  which  are  otherwise  as  against 
them  invalid." 

The  case  stands  thus :  Jacob  Barker,  in  1857,  was  seised  of  the  real 
estate  in  dispute.  He  attempted  to  convey  it  by  a  deed  which  his  grantee 
failed  to  record,  and  he  remained  in  possession.    This  failure  to  record  the 
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deed  made  it  inoperative  as  against  subsequent  purchasers  and  creditors. 
So  far  as  their  rights  are  involved,  the  title  still  remained  in  Jacob  Barker 
until  his  bankruptcy  in  1867.  By  the  adjudication  the  rights  of  the 
creditors  were  vested  in  the  assignee.  The  want  of  judgments  in  their 
favor  is  supplied  by  the  adjudication  of  bankruptcy,  which  authorizes  the 
assignee  to  file  a  bill  to  subject  the  property  to  administration,  just  as  if 
he  were  a  judgment  or  lien  creditor.  But  the  property  has  been  deliv- 
ered to  him  without  suit,  and  its  proceeds  are  in  his  hands  for  distribution. 
If  it  is  rightfully  thus,  if  under  the  circumstances  of  this  case  by  his  bill 
in  equity  he  could  have  subjected  the  property,  then  it  follows  his  rights 
are  superior  to  the  rights  of  the  grantor  of  the  unrecorded  deed  to  the 
property,  and  that  the  bill  of  the  latter  to  set  up  his  claim  is  without 
equity. 

The  bill  must  therefore  be  dismissed. 


COURT  OP  APPEALS  OF  VIRGINIA. 

(To  appear  in  26  Grattan.) 

CONCERNING  LUNACY  AS  RENDERING  WITNESS  INCOMPETENT. — PLEAD- 
ING AND  PRACTICE. 

COLEMAN  v.  COMMONWEALTH. 

1.  All  persons  examined  as  witnesses  must  be  fully  possessed  of  their  understanding ; 
that  is,  such  understanding  as  enables  them  to  retain  in  memory  the  events  of  which 
they  have  been  witnesses,  and  gives  them  a  knowledge  of  right  and  wrong;  and,  there- 
fore, idiots  and  lunatics,  whilst  under  the  influence  of  their  malady,  not  possessing  this 
share  of  understanding,  are  excluded. 

2.  A  witness  is  not  excluded  by  this  rule  merely  because  he  is  a  lunatic.  That  is  not 
enough  per  se  to  exclude  him ;  but  he  must  at  the  time  of  his  examination  be  so  under 
the  influence  of  his  malady  as  to  be  deprived  of  that  "  share  of  understanding  "  which 
is  necessary  to  enable  him  to  retain  in  memory  the  events  of  which  he  has  been  a  wit- 
ness, and  gives  him  a  knowledge  of  right  and  wrong.  If  at  that  time  he  has  this  share 
of  understanding  he  is  competent. 

8.  Of  the  competency  of  the  witness  in  such  case  the  court  is  the  judge,  whilst  the  weight 
of  the  testimony  and  the  credit  to  be  attached  to  it  is  to  be  left  to  the  jury. 

4.  On  a  trial  for  forgery  M.  was  introduced  as  a  witness  for  the  commonwealth,  and 
gave  important  testimony  against  the  prisoner.  He  was  examined  and  cross-examined 
for  two  days,  and  neither  the  counsel  nor  the  court  suspected  he  was  deranged,  though 
they  thought  he  was  drinking  deeply.  After  the  conviction  and  sentence  of  the  pris- 
oner he  moved  for  a  new  trial,  on  the  ground  that  M.  was  deranged  when  he  gave  his 
evidence  ;  and  it  was  proved  that  he  had  been  deranged  a  few  days  before  the  trial, 
and  within  a  few  days  after  it,  and  so  continued.  But  the  judge  who  tried  the  pris- 
oner overruled  the  motion,  and  certified  that  at  the  time  of  M.'s  examination  he  was  a 
competent  and  proper  witness,  and  not  laboring  under  any  mental  disability  whatever. 
The  prbofs  not  showing  derangement  at  the  time  of  his  examination  as  a  witness,  he 
was  a  competent  witness  ;  and  the  judgment  affirmed. 

5.  If  in  an  indictment  for  a  forgery,  the  document  alleged  to  have  been  forged  is  de- 
scribed in  such  manner  as  would  sustain  an  indictment  for  stealing  it,  supposing  it  to 
be  the  subject  of  larceny,  the  indictment  is  sufficient 
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6.  In  a  prosecution  for  a  felony,  where  the  trial  has  been  protracted,  and  much  evidence 
introduced,  and  it  will  consume  much  time  in  preparing  a  bill  of  exceptions,  the  court 
may  properly  refuse  to  delay  the  trial  to  permit  the  counsel  to  prepare  the  bill  of  ex- 
ceptions, and  postpone  its  preparation  until  the  case  is  submitted  to  the  jury. 

7.  A  pnblic  record  must  be  a  written  memorial,  intended  to  serve  as  evidence  of  some* 
thing  written,  said,  or  done,  made  by  a  public  officer  authorized  by  law  to  make  it;  but 
that  authority  need  not  be  derived  from  express  statutory  enactment. 

8.  Whenever  a  written  record  of  the  transactions  of  a  public  officer,  in  his  office,  is  a  con- 
venient and  appropriate  mode  of  discharging  the  duties  of  his  office,  it  is  not  only  his 
right  but  his  auty  to  keep  that  written  memorial,  whether  expressly  required  so  to  do 
or  not ;  and  when  kept  it  becomes  a  public  document,  a  public  record,  belonging  to  the 
office  and  not  the  officer. 

9.  The  warrant  book  of  the  sinking  fund,  kept  by  the  second  auditor  in  his  office,  of  the 
transactions  of  the  commissioners  of  the  sinking  fund  of  the  state,  is  a  public  record, 
and  is  of  itself  evidence  of  what  it  contains,  to  he  considered  with  the  other  evidence 
in  the  case. 

10.  Counsel  in  arguing  the  case  before  the  jury  refer  to  an  instruction  given  by  the 
court,  and  represent  it  erroneously.  It  is  not  error  in  the  court  to  interrupt  him,  and 
state  to  the  jury  the  instruction  correctly. 

In  March,  1874,  William  D.  Coleman  was  indicted  in  the  hustings  court 
of  the  city  of  Richmond,  for  that  on  the  81st  of  December,  1873,  he  was 
secretary  of  the  commissioners  of  the  sinking  fund,  the  said  sinking  fund 
having  been  authorized,  Ac. ;  "  having  acquired  possession  in  some  man- 
ner and  by  some  means,  to  the  jury  unknown,  of  a  certain  record,  the  same 
then  and  there  being  and  remaining  as  a  public  record  of  the  Common- 
wealth of  Virginia,  in  the  office  of  the  second  auditor  thereof  in  the  capi- 
tal of  said  commonwealth,  at  said  city,  to  wit,  the  warrant  book  of  the  said 
sinking  fund ;  the  said  public  record,  to  wit,  warrant  book  of  the  said  sink- 
ing fund,  then  containing  an  entry  in  writing  in  the  words,  figures,  ciphers, 
and  letters  following,  that  is  to  say :  '  1873,  Nov.  11.  By  warrant  No.  7, 
to  Planters'  Nat'l  Bank,  for  purchase  of  $18,100  of  Virginia  consolidated 
bonds,  $8,190.25,'  feloniously  did  forge  the  said  public  record,  by  then  and 
there  feloniously,  falsely,  and  corruptly  erasing  the  figure  1  from  the  figures 
and  ciphers  $18,100,  before  written  in  the  said  public  record,  which  figures, 
with  the  sign  $  next  preceding  them,  did,  before  such  forgery  and  erasure, 
import  and  signify  eighteen  thousand  one  hundred  dollars ;  but  by  reason 
and  means  of  such  forgery  and  erasure  did  become,  import,  and  signify 
eight  thousand  one  hundred  dollars,  which  said  false,  forged,  and  altered 
entry  in  writing  in  the  public  record  aforesaid  is  in  the  words,  figures,  ci- 
phers, and  letters  following,  that  is  to  say  :  '1873,  Nov.  11.  By  warrant 
No.  7,  to  Planters'  Nat'l  Bank,  for  purchase  of  $8,100  of  Virginia  consoli- 
dated bonds,  $8,190.25 ; '  with  intent  to  defraud,  against  the  peace  and  dig- 
nity of  .the  Commonwealth  of  Virginia." 

There  was  a  second  count  in  more  general  terms. 

The  prisoner  demurred  to  the  indictment ;  but  the  demurrer  was  over- 
ruled by  the  court.  He  then  moved  the  court  to  quash  the  indictment  for 
errors  apparent  upon  its  face,  which  motion  the  court  also  overruled  ;  and 
he  then  pleaded  u  not  guilty." 

On  the  trial  of  the  cause,  after  all  the  evidence  had  been  introduced,  in- 
cluding the  book  in  which  the  forgery  was  charged  to  have  been  made, 
and  the  vouchers  on  which  the  entries  in  it  were  made,  the  prisoner  by  his 
counsel  asked  the  court  to  give  to  the  jury  the  following  instructions  :  — 

1st.  The  jury  are  instructed  that  forgery  of  a  public  record  can  only 
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consist  in  forging  those  things  which  the  law  authorizes  or  requires  to  be 
recorded. 

2d.  The  law  does  not  require  the  second  auditor  of  the  Commonwealth 
of  Virginia  to  keep  a  record  of  warrants  issued  to  the  treasurer  of  the  state 
for  payments  of  money  on  account  of  the  sinking  fund,  provided  for  by 
the  act  of  the  General  Assembly  of  Virginia  of  March  30, 1871. 

3d.  In  order  to  convict  the  prisoner  of  the  forgery  with  which  he  stands 
charged,  the  jury  must  believe  from  the  evidence  that  he  (Committed  the 
act  of  forgery  as  charged  with  intent  to  defraud. 

4th.  The  jury  are  instructed  that  they  must  disregard  all  the  evidence 
of  the  witnesses  for  the  commonwealth,  introduced  to  prove  the  number 
of  bonds  which  ought  to  belong  to  the  sinking  fund,  so  far  as  such  testi- 
mony was  derived  from  the  warrant  book  of  the  sinking  fund  kept  by  the 
second  auditor,  and  alleged  to  have  been  forged  by  the  prisoner,  unless 
they  believe  that  the  said  witnesses  could  speak  of  the  number  of  bonds 
from  their  own  memory,  after  having  it  refreshed  by  reference  to  said 
book. 

5th.  The  jury  are  further  instructed  that  they  must  disregard  all  the 
testimony  of  the  witnesses  for  the  commonwealth,  introduced  to  prove  the 
number  of  bonds  which  ought  to  belong  to  the  sinking  fund,  so  far  as  such 
testimony  was  derived  from  the  orders  from  the  commissioners  of  the  sink- 
ing fund,  signed  by  the  prisoner  as  secretary,  and  directing  the  second  au- 
ditor to  issue  his  warrants,  which  orders  were  offered  in  evidence  by  the 
attorney  for  the  commonwealth,  unless  they  believe  further  that  the  said 
witnesses  could  speak  of  the  number  of  bonds  from  their  own  memory, 
after  having  it  refreshed  by  reference  to  said  orders. 

6th.  The  law  does  not  authorize  the  second  auditor  of  the  common- 
wealth to  keep  a  record  of  warrants  issued  to  the  treasurer  for  payments 
of  money  on  account  of  the  sinking  fund,  provided  for  by  the  Act  of  March 
30, 1871. 

7th.  The  law  does  not  authorize  the  second  auditor  of  the  common- 
wealth to  issue  warrants  to  the  treasurer  for  the  payment  of  money  on  ac- 
count of  the  sinking  fund,  provided  for  by  the  Act  of  March  30,  1871. 

8th.  In  issuing  his  warrant  to  the  treasurer  for  the  payment  of  money 
on  account  of  the  sinking  fund,  provided  for  by  the  Act  of  March  30, 1871, 
the  law  only  authorizes  and  requires  the  second  auditor  to  record  the  fact 
of  issuing  such  warrant,  the  amount  for  which  it  is  issued,  the  date  there- 
of, and  the  particular  head  of  general  revenue  or  expenditure  on  account 
of  which  the  money  is  paid ;  and  other  statements  in  the  record  warrant 
book  of  the  second  auditor,  kept  by  him  to  record  the  issuing  of  warrants 
on  account  of  the  sinking  fund,  provided  for  by  the  Act  of  March  30, 1871, 
are  no  parts  of  the  public  record. 

9th.  The  law  neither  authorizes  nor  requires  the  second  auditor  to  re- 
cord in  his  warrant  book,  produced  to  the  jury,  the  number  of  Virginia 
consolidated  bonds,  for  the  purchase  of  which  warrant  No.  7  was  issued ; 
therefore  it  could  not  be  forgery  for  the  prisoner  to  alter  the  figures  18,100 
therein. 

10th.  The  jury  are  instructed  that  they  must  exclude  from  their  con- 
sideration the  record  book  of  the  sinking  fund  produoed  to  them,  so  far  as 
the  commonwealth's  attorney  would  seek  to  show  from  said  book  the  number 
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of  bonds  which  ought  to  be  in  the  sinking  fund  ;  and  that  they  must  also 
exclude  from  their  consideration  the  orders  signed  by  the  prisoner  as  sec- 
retary, so  far  as  the  commonwealth's  attorney  would  seek  to  show  the 
number  of  bonds  which  ought  to  be  in  said  fund  from  those  orders. 

11th.  The  court  is  asked  to  say  to  the  jury,  that  if  they  believe,  from 
the  evidence,  that  the  prisoner  made  the  alteration  in  the  book  as  charged 
in  the  indictment,  they  must  find  him  not  guilty,  unless  they  believe  that 
the  alteration  aforesaid  did  prejudice  the  rights  of  the  commonwealth  or 
some  person,  or  might  have  prejudiced  the  rights  of  the  commonwealth  or 
some  person. 

And  the  court  having  considered  the  same,  gave  the  first  instruction 
asked,  but  with  the  addition  of  the  following  words :  "  But  the  warrant 
book  of  the  said  sinking  fund  is  such  a  public  record  as  may  be  the  subject 
of  forgery."  The  second  and  third  instructions  are  given  as  asked,  with 
the  addition  to  the  third  instruction  of  the  words  "  to  the  prejudice  of 
another's  rights."  The  fourth  instruction  was  given  as  asked,  with  the 
addition  of  the  following  words :  "  But  such  book  is  of  itself  evidence, 
to  be  considered  by  the  jury  in  connection  with  other  evidence."  The 
fifth  instruction  was  given  as  asked,  with  the  addition  of  the  following 
words:  "But  the  orders  themselves  are  evidence  before  the  jury,  to  be 
considered  with  other  evidence  in  this  case." 

The  sixth,  seventh,  eighth,  ninth,  and  tenth  instructions  the  court  re- 
fused ;  the  eleventh  instruction  the  court  considered  unnecessary,  the  court 
having  added  to  the  third  instruction  asked  for,  the  words  "to  the  preju- 
dice of  another's  rights." 

And  thereupon  the  prisoner,  by  his  counsel,  excepted  to  the  decisions  of 
the  court  refusing  the  first  instruction  as  asked,  and  adding  thereto  the 
words  added  as  aforesaid ;  to  such  refusal  to  give  the  third,  fourth,  and 
fifth  instructions  as  asked,  and  adding  thereto  the  words  added  as  afore- 
said ;  and  to  the  refusal  of  the  court  to  give  instructions  six,  seven,  eight, 
nine,  ten  ;  and  to  the  refusal  of  the  court  to  give  the  eleventh  instruction 
as  asked,  and  to  the  addition  of  the  words  u  to  the  prejudice  of  another's 
rights,"  in  the  third  instruction. 

This  is  the  prisoner's  first  bill  of  exceptions. 

The  prisoner  then  moved  the  court  to  allow  his  counsel  sufficient  time 
to  prepare  his  bill  of  exceptions,  before  the  argument  of  the  cause  was  pro- 
ceeded with  before  the  jury.  But  the  court  considering  that  the  amount 
of  testimony  was  large,  having  taken  two  days  in  the  examination,  and 
that  such  bill  could  not  be  prepared,  examined,  and  signed  for  at  least  a 
day,  which  would  cause  the  jury  to  be  kept  together  another  day  in  the 
custody  of  the  officers,  refused  to  allow  the  trial  of  the  cause  by  the  jury 
to  be  delayed  until  the  prisoner's  counsel  could  prepare  his  bill  of  excep- 
tions and  present  it  to  the  court,  but  required  the  cause  to  be  proceeded 
with  at  once ;  leaving  the  prisoner's  counsel  to  prepare  his  said  bill  of  ex- 
ceptions and  present  it  to  the  court  after  the  cause  had  been  argued  before 
the  jury.  And  the  court  certified  that  the  said  bill  of  exceptions  occupied 
the  counsel  from  two  o'clock  p.  M.  until  seven  o'clock  P.  M. ;  and  being 
returned  to  the  court  next  morning,  occupied  the  court  until  the  next  day 
at  one  o'clock  in  its  examination.  And  to  this  ruling  of  the  court  the 
prisoner  excepted.     This  is  his  second  exception. 
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During  the  argument  of  the  cause  before  the  jury,  the  prisoner's  coun- 
sel argued  to  the  jury,  that  the  instructions  given  by  the  court,  and 
numbered  as  four,  meant  to  declare  it  as  the  opinion  of  the  court,  that  the 
record  warrant  book  of  the  sinking  fund,  copied  into  the  prisoner's  first 
bill  of  exceptions,  could  only  be  referred  to  by  the  witnesses  to  refresh 
their  memories  ;  and  that  it  did  not,  standing  alone,  prove  the  number  of 
bonds  to  have  been  purchased  and  brought  into  the  sinking  fund,  which  it 

fmrported  to  show  that  warrants  had  been  issued  for.  That  this  book  was 
ike  a  letter  which,  not  being  evidence  itself,  a  witness  might  read  to  re- 
fresh his  memory  ;  but  that  afterwards  he  must  speak  from  his  own 
memory  refreshed,  and  not  from  the  letter.  But  the  court  interrupted 
the  prisoner's  Counsel,  and  told  the  jury  that  the  book  was  not  like  a  let- 
ter which  a  witness  looked  at  and  refreshed  his  memory,  and  must  then 
speak  from  his  memory  alone ;  but  that  the  book  itself  is  in  this  case 
evidence  of  that  which  it  contains.  To  this  instruction  the  prisoner  ex- 
cepted.    This  is  his  third  exception. 

The  j  ury  found  the  prisoner  guilty,  and  fixed  the  term  of  his  imprisonment 
in  the  penitentiary  at  four  years ;  and  the  court  sentenced  him  accordingly. 

The  judgment  against  the  prisoner  was  pronounced  on  Saturday,  the 
28th  of  March,  and  on  the  30th  the  prisoner. moved  the  court  to  set  aside 
the  judgment,  stating  that  he  proposed  to  follow  it,  as  soon  as  the 
judgment  was  set  aside,  by  another  motion  to  set  aside  the  verdict,  and 
grant  him  a  new  trial,  on  the  ground  that  Colonel  Joseph  Mayo,  Jr.,  a 
material  witness  for  the  commonwealth  in  its  prosecution  against  him,  is 
now  insane,  had  been  insane  for  a  long  time  prior  to  said  trial,  and  was 
insane  at  the  time  he  testified  in  the  cause.  And  he  filed  his  own  affidavit 
and  that  of  one  of  his  counsel,  in  both  of  which  the  affiant  states  that 
Mayo  was  insane,  as  he  believes,  at  the  time  of  the  trial ;  and  that  he  had 
no  knowledge  of  the  fact  at  the  time. 

It  was  agreed  that  both  motions  should  be  heard  together ;  and  a  large 
mass  of  testimony  was  introduced,  from  which  it  appeared  very  clearly 
that  some  two  or  three  weeks  before  the  trial  Colonel  Mayo  was  de- 
ranged, and  that  he  was  deranged  when  the  motion  was  made.  This  evi- 
dence is  sufficiently  referred  to  in  the  opinion  of  Judge  Bouldin.  After 
hearing  the  evidence  the  court  refused  to  set  aside  the  judgment  and  ver- 
dict and  grant  the  prisoner  a  new  trial.  And  the  prisoner  again  excepted. 
This  is  his  fourth  exception. 

Upon  the  application  of  the  prisoner,  a  writ  of  error  was  awarded. 

Royall  $  Floumoy,  for  the  prisoner. 

The  Attorney  General,  for  the  commonwealth. 

Bouldin,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  at  the  March  term  of  the  hustings 
court  of  the  city  of  Richmond  for  forging  a  public  record,  then  being  in 
the  office  of  the  second  auditor  of  this  state.  On  his  arraignment,  he 
demurred  to  the  indictment ;  but  his  demurrer  was  overruled  by  the  court, 
and  he  was  put  on  his  trial,  was  found  guilty  by  the  jury,  and  his  term  of 
imprisonment  in  the  penitentiary  wad  fixed  at  four  years.  In  the  progress 
of  the  trial,  sundry  bills  of  exception  were  taken  by  the  accused  to  rulings 
of  the  court,  and  the  bills  were  signed  and  sealed  by  the  court,  and  made 
a  part  of  the  record.     After  the  verdict  of  the  jury  was  rendered,  the 
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accused  moved  the  court  to  set  the  same  aside,  as  contrary  to  the  law  and 
the  evidence,  and  also  moved  in  arrest  of  judgment ;  both  of  which  motions 
were  overruled  by  the  court  without  exception,  and  judgment  was  entered 
according  to  the  verdict.  On  a  subsequent  day  the  accused  moved  the 
court  to  set  the  judgment  and  verdict  aside,  and  award  him  a  new  trial, 
on  the  ground  that  Joseph  Mayo,  Jr.,  a  material  witness  for  the  common- 
wealth to  prove  the  alleged  forgery,  was  then  insane ;  that  he  was  insane 
at  the  time  he  testified,  and  had  been  insane  for  some  time  prior  to  the 
trial.  Affidavits  of  the  prisoner  and  of  one  of  his  counsel  were  filed,  show- 
ing that  they  had  no  suspicion  of  the  insanity  of  the  witness  during  the  trial, 
but  had  ascertained  the  fact  after  the  case  was  ended.  Much  testimony 
was  taken  on  the  motion  on  both  sides ;  but  after  fully  considering  the 
same,  the  motion  was  overruled  by  the  court,  and  the  prisoner  again  ex- 
cepted. The  testimony  offered  on  this  motion,  and  the  reasons  of  the 
court  for  overruling  it,  are  fully  set  forth  in  the  bill  of  exceptions. 

A  writ  of  error  was  awarded  by  this  court  to  the  judgment  of  the  hust- 
ings court,  on  which  the  case  is  now  before  us. 

We  shall  consider  the  errors  relied  on  in  the  order  in  which  they  have 
been  presented  at  the  bar.  The  first  error  assigned  is  the  refusal  of  the 
court  to  set  aside  the  judgment  and  verdict  on  account  of  the  alleged  in- 
sanity of  the  witness,  Joseph  Mayo,  Jr. 

There  can  be  no  doubt  that  the  rule  laid  down  by  Peake,  in  his  work 
on  Evidence,  and  approved  by  the  court  of  errors  of  New  York  in  the 
case  of  Hartford  v.  Palmer  (16  John.  R.  143),  is  sound  and  reasonable, 
and  is  one,  as  said  by  the  court  in  that  case,  "  which  cannot  fail  to  com- 
mand the  respect  of  all  mankind,"  to  wit :  "  That  all  persons  who  are  ex- 
amined as  witnesses  must  be  fully  possessed  of  their  understanding ;  that 
is,  such  understanding  as  enables  them  to  retain  in  memory  the  events  of 
which  they  have  been  witnesses,  and  gives  them  a  knowledge  of  right  and 
wrong ;  that,  therefore,  idiots  and  lunatics,  whilst  under  the  influence  of 
their  malady ,  not  possessing  their  share  of  understanding,  are  excluded." 

It  will  be  seen,  then,  that  a  witness  is  not  excluded  by  this  rule  merely 
because  he  is  a  lunatic.  That  is  not  enough,  per  sey  to  exclude  him ;  but 
he  must,  at  the  time  of  his  examination,  be  so  under  the  influence  of  his 
malady  as  to  be  deprived  of  that  "  share  of  understanding  "  which  is  neces- 
sary to  enable  him  to  retain  in  memory  the  events  of  which  he  has  been 
witness,  and  gives  him  a  knowledge  of  right  and  wrong."  If  at  the  time 
of  his  examination  he  has  this  share  of  understanding,  he  is  competent. 
That  is  the  test  of  competency,  and  of  such  competency  the  court  is  the 
judge ;  whilst  the  weight  of  testimony  —  the  credit  to  be  attached  to  it  — 
is  left  to  the  jury. 

Mr.  Wharton,  in  his  work  on  Criminal  Law,  says :  "  It  was  once  held 
that  an  idiot  was  inadmissible,  and  so  of  a  lunatic.  It  is  now  settled, 
however,  that  in  all  cases,  either  an  idiot  or  lunatic  may  be  received,  if,  in 
the  discretion  of  the  court,  he  appears  to  have  sufficient  understanding  to 
apprehend  the  obligation  of  an  oath,  and  to  be  able  to  give  a  correct  an- 
swer to  the  questions  put.  The  competency  is  to  be  determined  by  the 
judge  trying  the  case,  upon  the  examination  of  the  witness  himself,  or 
upon  the  testimony  of  third  persons."  1  Wharton's  Crim.  Law,  §  752, 
and  cases  cited. 
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In  the  case  of  The  Queen  v.  Hill,  20  Law  Journal,  N.  S.  22  (reported 
also  in  5  Eng.  Law  and  Eq.  R.  547),  it  was  held  by  all  the  judges,  Lord 
Campbell,  C.  J.,  presiding,  that  the  mere  fact  of  insanity  is  not  enough, 
per  se,  to  exclude  a  witness.  The  judges  were  all  of  opinion,  that  if,  at  the 
time  of  his  examination,  he  appeared  to  the  judge  to  be  of  sufficient  intelli- 
gence to  distinguish  between  right  and  wrong — to  appreciate  the  nature  and 
obligation  of  an  oath — then  he  was  admissible  ;  all  beyond  was  matter 
affecting  the  weight  of  his  testimony  and  his  credit  as  a  witness,  and  was 
therefore  matter  for  the  consideration  of  the  jury.  "  If,"  as  Coleridge, 
J.,  says  (lb.  p.  26),  "his  evidence  had,  in  the  course  of  the  trial,  been  so 
tainted  with  insanity  as  to  be  unworthy  of  credit,  it  was  the  proper  func- 
tion of  the  jury  to  disregard  it,  and  not  to  act  upon  it." 

We  think  the  principle  of  law,  in  such  cases  as  above  laid  down,  fur- 
nishes a  sound  and  reasonable  rule.  The  question,  then,  before  this 
court,  is  not  whether  the  witness,  Joseph  Mayo,  Jr.,  was  or  was  not  a 
lunatic ;  whether  on  two  occasions,  shortly  before  his  examination,  he  was 
not  for  a  few  days  decidedly  insane ;  whether  a  few  days  after  his  exam- 
ination he  was  not  in  the  same  condition ;  or  whether  at  the  time  of  the 
motion  he  was  not,  and  is  not  still,  a  lunatic  ;  all  of  which  we  incline  to 
believe  has  been  established  by  the  proofs  and  admissions  of  counsel  before 
this  court  in  argument.  This  we  say,  however,  is  not  the  question  before 
this  court ;  for,  as  was  said  by  Judge  Story,  speaking  for  all  the  judges 
.  of  the  United  States  supreme  court  in  the  case  of  Evans  v.  Hettick  (5 
Wheat.  R.  470),  "  a  person  being  subject  to  fits  of  derangement  is  no 
objection,  either  to  his  competency  or  credibility,  if  he  is  sane  at  the  time 
of  his  giving  his  testimony.  The  real  question  before  us  is,  whether  on 
Monday  and  Tuesday,  the  23d  and  24th  of  March,  1874,  when,  as  a  wit- 
ness in  this  cause,  he  was  subjected  to  a  protracted  and  searching  exami- 
nation and  cross-examination,  without  objection  to  his  competency  from 
any  quarter,  Joseph  Mayo,  Jr.,  possessed  a  sufficient  share  of  under- 
standing to  appreciate  the  nature  and  obligation  of  an  oath,  to  distinguish 
between  right  and  wrong,  to  remember  events  of  which  he  had  been  a 
witness,  and  to  answer  intelligently  the  questions  propounded  to  him.  If 
he  then  possessed  that  degree  of  intelligence,  we  think  he  was  competent. 
The  learned  judge  who  presided  at  the  trial,  and  whose  peculiar  province 
it  was  to  decide  that  question,  was  of  opinion  that  he  did  possess  the 
requisite  share  of  understanding ;  and  it  would  require  very  cogent  and 
conclusive  proof  to  the  contrary  to  induce  this  court  to  interpose  under 
such  circumstances.  But  we  see  no  error  in  the  ruling  of  Judge  Guigon 
on  the  motion.  With  all  the  testimony  before  us,  we  fully  concur  with 
him  in  the  opinion  that  there  was  nothing  in  the  testimony  to  justify  the 
exclusion  of  the  witness,  even  had  the  motion  been  made  before  his  exam- 
ination. But  there  was  no  such  motion.  And  in  deciding  this  question, 
we  have  the  benefit  of  an  actual  examination  of  Colonel  Mayo  as  a  witness 
on  two  successive  days,  —  the  whole  examination  relating  to  complicated 
transactions  of  a  delicate  and  painful  character ;  yet,  during  that  protracted 
examination,  nothing  occurred  which  excited  even  a  suspicion  of  insanity 
in  the  mind  of  the  plaintiff  in  error,  or  of  his  learned  and  astute  counsel, 
although  they  did  think  that  he  was  under  the  influence  of  stimulants ; 
nor,  upon  a  close  and  critical  review  of  his  testimony,  since  it  was  given, 
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have  they  been  able  to  point  the  court  to  anything  in  it  evincing  delusion 
or  inconsistency,  any  want  of  intelligence,  or  even  want  of  memory. 
Whilst,  on  the  other  hand,  Judge  Guigon  certifies  that,  although  evidently 
drinking  deeply,  he  was,  at  the  time  of  his  examination,  "  a  competent 
and  proper  witness,  and  not  laboring  under  any  mental  disability  what- 
ever ; "  that  his  mind  was  perfectly  clear,  his  appreciation  of  the  inter- 
rogatories perfect,  his  answers  clear  and  intelligent,  and  framed  in  lan- 
guage unusually  accurate  and  succinct,  giving  a  better  and  clearer  idea  of 
the  complicated  transactions  as  to  which  he  deposed  than  any  other  wit- 
ness in  the  case."  The  testimony  of  the  commonwealth's  attorney,  and 
of  the  five  jurors,  who,  among  others,  were  examined,  was  substantially 
to  the  same  effect.  This  testimony  all  applied  to  Mayo's  state  of  mind 
on  the  two  days  on  which  he  was  examined  as  a  witness,  being  the  pre- 
cise time  at  which,  in  the  opinion  of  this  court,  it  was  material  to  ascer- 
tain the  state  of  his  mind,  and  there  is,  in  our  opinion,  nothing  in  the 
record  to  counteract  it  or  to  weaken  its  force.  We  are  of  opinion,  there- 
fore, that  the  motion  was  properly  overruled. 

The  next  error  assigned  is,  that  the  court  erred  in  overruling  the  de- 
murrer to  the  indictment ;  that  it  was  not  sufficient  to  charge  that  the 
defendant  forged  a  public  record,  describing  it  so  as  plainly  to  identify 
the  record  charged  to  have  been  forged  ;  but  that  it  was  further  incum- 
bent on  the  commonwealth  to  state  all  the  facts  necessary  to  show  that 
the  document  alleged  to  be  a  public  record  was  in  point  of  fact  such 
record. 

Were  such  strictness  now  required,  it  might  well  be  held  that  it  is  met 
by  the  terms  of  the  indictment.  The  document  forged  is  charged  to  be 
a  public  record  remaining  in  a  public  office,  —  the  office  of  the  second 
auditor,  judicially  known  to  be  a  public  officer;  the  record  being  the 
warrant  book  of  the  sinking  fund,  —  a  fund  judicially  known  to  be  a  pub- 
lic fund,  the  sole  property  of  the  state ;  the  entry  on  that  book  alleged 
to  have  been  forged,  being  set  out  totidem  verbis^  and  showing  on  its  face 
that  it  is  an  entry  of  a  public  nature,  and  affecting  the  public  interest. 
Did  the  law  now  require  the  strictness  of  allegation  contended  for  by  the 
counsel  for  the  plaintiff  in  error,  we  should  be  strongly  inclined  to  hold 
that  his  demands  were  fully  met  by  the  terms  of  the  indictment.  But 
the  minuteness  and  particularity  formerly  required  in  indictments  for 
forgery  are  now  dispensed  with  by  express  statute.  All  that  is  now  re- 
quired is,  that  the  document  alleged  to  have  been  forged  shall  be  described 
"  in  such  manner  as  would  sustain  an  indictment  for  stealing  such  instru- 
ment or  other  thing,  supposing  it  to  be  the  subject  of  larceny  ; "  and  we 
think  there  cannot  be  a  doubt  that  the  description  given  in  this  indict- 
ment of  the  public  record  alleged  to  have  been  forged  would  be  amply 
sufficient  to  identify  the  same  in  an  indictment  for  the  larceny  thereof. 

The  demurrer  was,  therefore,  properly  overruled. 

3.  The  next  objection  is  to  the  refusal  of  the  court  to  arrest  the  argu- 
ment before  the  jury  until  the  counsel  of  the  plaintiff  in  error  should 
prepare  their  bill  of  exceptions  in  relation  to  the  instructions  given  and 
refused  by  the  court. 

We  see  no  error  in  this  proceeding.  It  was  apparent  that  the  prepara- 
tion of  the  bill  would  consume  much  time ;  and  as  the  trial  had  already 
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been  a  protracted  one,  it  was  deemed  best  by  the  court  to  consider  the 
points  as  saved,  to  .go  on  with  the  case  before  the  jury ;  and  when  the 
argument  should  be  concluded,  to  prepare  the  bill  of  exceptions  with  due 
care  and  deliberation.  The  question  thus  presented  is  one  of  practice 
merely,  and  must  of  necessity  be  left  largely  to  the  discretion  of  the 
court  of  trial,  to  be  exercised  according  to  the  circumstances  of  the  par- 
ticular case.  In  the  present  case  we  do  not  see  that  this  discretion  was 
erroneously  exercised.  The  length  of  time  actually  consumed  in  the 
preparation  of  the  bill  shows,  we  think,  the  propriety  of  the  course  pur- 
sued by  the  court.  The  practice  itself  is  a  very  common  one  in  such 
cases,  and  we  think  is  commended  by  convenience.  No  wrong  or  incon- 
venience to  the  plaintiff  in  error  has  been  shown  to  have  resulted  from 
it ;  and  whilst  no  unbending  rule  is  intended  to  be  laid  down,  nor  can 
with  propriety  be  laid  down,  in  such  cases,  we  are  all  of  opinion  that  in 
this  case  there  was  no  error  in  the  proceeding. 

The  next  error  assigned  is  that  the  hustings  court  erred  in  giving, 
modifying,  and  refusing  the  instructions  to  the  jury,  as  set  forth  in  the 
first  bill  of  exceptions. 

The  instructions  are  all  connected  with  and  run  into  each  other,  and 
we  will  consider  them  as  a  whole. 

They  declare  in  what  consists  the  forgery  of  a  public  record ;  that  the 
warrant  book  of  the  sinking  fund  is  such  public  record  ;  and  that  it  is  of 
itself  evidence  of  what  it  contains,  to  be  considered  with  the  other  evi- 
dence in  the  case. 

These  are  the  material  propositions  affirmed  in  the  instructions  given 
by  the  court.  Several  instructions  relating  to  the  powers  and  duties  of 
the  second  auditor  and  his  relation  to  the  existing  sinking  fund  were 
asked  for  and  refused,  as  shown  by  the  exception.  The  principle  in- 
volved in  this  refusal,  however,  is  so  connected  with  the  main  propositions 
of  law  announced  by  the  court,  that  we  propose  to  consider  them,  as  they 
have  been  considered  at  the  bar,  very  much  together. 

The  chief  objection  to  the  instructions  is,  that  they  affirm  that  the  war- 
rant book  of  the  sinking  fund  is  a  public  record,  the  subject  of  forgery  as 
such  ;  and  is  evidence  per  %e  of  what  it  contains. 

The  counsel  for  the  plaintiff  in  error  insist,  on  the  other  hand,  that  it 
is  not  such  a  record ;  is  not  the  subject  of  forgery  as  such ;  and  is  not 
per  se  evidence  of  what  it  contains,  and  it  was  error  therefore  so  to 
declare. 

They  do  not  deny  that  a  public  record  is  the  subject  of  forgery  under 
the  terms  of  our  statute. 

What,  then,  is  a  public  record  ? 

Mr.  Bouvier  tells  us  in  his  Law  Dictionary,  volume  2,  page  429,  that 
it  is  "  a  written  memorial  made  by  a  public  officer  authorized  by  law  to 
perform  that  function,  and  intended  to  serve  as  evidence  of  something 
written,  said,  or  done."  It  must  be  "  a  written  memorial,"  must  be  made 
by  u  a  public  officer,"  and  that  officer  must  be  u  authorized  by  law  "  (not 
required)  to  make  it.  These  elements  must,  at  the  least,  combine,  to 
make  the  record  a  public  record.  Do  they  exist  in  this  case  ?  Before 
proceeding  to  answer  that  question,  it  may  be  well  to  consider  a  little 
further  the  nature  of  a  public  record,  and  the  power  of  a  public  officer  to 
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make  it.  He  must  have  authority  to  make  it ;  but  that  authority  need 
not  be  derived  from  express  statutory  enactment.  Whenever  a  written 
record  of  the  transactions  of  a  public  officer  in  his  office  is  a  convenient 
and  appropriate  mode  of  discharging  the  duties  of  his  office  it  is  not  only 
his  right  but  his  duty  to  keep  that  memorial,  whether  expressly  required 
so  to  do  or  not ;  and  when  kept  it  becomes  a  public  document,  —  a  public 
record  belonging  to  the  office  and  not  the  officer ;  is  the  property  of  the 
state  and  not  of  the  citizen,  and  is  in  no  sense  a  private  memorandum. 

Among  the  writings  classed  by  Mr.  Greenleaf  as  public  writings,  and 
evidence  per  *e,  are  "  books  kept  by  persons  in  public  office,  in  which 
they  are  required,  whether  by  statute,  or  the  nature  of  their  office,  to  write 
down  particular  transactions  occurring  in  the  course  of  their  public  duties 
and  under  their  personal  observation."  1  Greenleaf 8  Ev.  §  483.  And 
at  page  610,  §  496,  the  same  author  says :  "  To  entitle  a  book  to  the 
character  of  an  official  register,  it  is  not  necessary  that  it  be  required  by 
an  express  statute  to  be  kept,  nor  that  the  nature  of  the  office  should 
render  the  book  indispensable.  It  is  sufficient  that  it  be  directed  by  the 
proper  authority  to  be  kept,  and  that  it  be  kept  according  to  such  diree- 
*  tions."  All  such  books  are  recognized  as  public  records,  not  merely  be- 
cause they  are  required  by  law  to  be  kept,  but  "  because  the  entries  in 
them  are  of  public  interest  and  notoriety,  and  because  they  are  made 
under  the  sanction  of  an  oath  of  office,  or  at  least  under  that  of  official 
duty."  1  Greenleaf,  §  484.  And  in  the  same  section  the  author  cites, 
as  books  of  this  description,  the  following  among  others :  "  the  books  of 
the  Bank  of  England,  v?hich  contain  the  transfers  of  public  stock,  the 
transfer  books  of  the  East  India  Company,  the  books  of  the  post-office 
and  custom-house,  and  registers  of  other  public  offices" 

With  these  principles  in  view,  let  us  inquire  what  is  the  character  of  the 
warrant  book  of  the  sinking  fund  and  of  the  entries  made  therein. 

The  book  itself  has  been  inspected  by  the  court.  It  is  marked  on  the 
back,  where  the  name  of  a  book  is  usually  printed,  "  Sinking  Fund."  On 
the  outside  of  the  first  lid  it  is  marked,  "  Warrant  book,  Sinking  Fund," 
and  at  the  head  of  the  first  page  is  written,  "  Sinking  Fund."  The  sink- 
ing fund  is  judicially  known  to  the  court,  as  we  have  already  seen,  to  be 
a  public  fund  owned  wholly  by  the  state,  and  managed  wholly  by  public 
officers  of  the  state ;  and  the  marks  aforesaid  upon  the  book  in  question 
would,  if  standing  alone,  tend  strongly  to  show  its  public  character.  It 
was  kept  in  the  office  of  the  second  auditor,  one  of  the  most  important 
public  offices  in  the  state,  and  one  of  the  managers  of  the  fund,  by  a  clerk 
in  that  office,  and  by  the  direction  of  the  second  auditor  himself.  The 
entries,  on  their  face,  show  the  character  of  the  book.  They  are  headed 
"  Sinking  Fund ;"  and  on  one  page  the  fund  is  debited  with  moneys  re- 
ceived into  the  treasury  for  the  fund,  and  on  the  other  is  credited  by  the  war- 
rants of  the  second  auditor  on  the  treasurer  for  amounts  paid  for  state  bonds 
purchased  for  the  sinking  fund.  These  warrants  were  issued  as  follows : 
An  order  purporting  to  be  issued  by  the  board  of  commissioners  of  the 
sinking  fund,  authorizing  and  requesting  the  second  auditor  to  issue  his 
warrant  on  the  treasury,  payable  out  of  the  sinking  fund,  for  a  given  sum, 
the  purchase  money  of  a  certain  amount  of  state  bonds,  certified  and  signed 
by  the  plaintiff  in  error,  as  secretary  of  the  board,  would  be  carried  to 
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the  clerk  in  the  second  auditor's  office  who  kept  the  warrant  book  afore- 
said. This  clerk  would  then  make  the  entry  in  the  warrant  book,  and  file 
away  the  order,  fill  a  warrant  on  the  treasurer  in  the  name  and  in  favor  of 
the  seller  of  the  bonds,  for  the  amount  of  the  purchase  money,  which  would 
be  signed  by  the  second  auditor;  and  on  the  back  of  this  warrant  the 
treasurer  drew  his  check  on  a  bank  for  the  amount.  The  entries  of  the 
transaction  on  the  warrant  book  showed  the  number  of  the  warrant,  the 
person  or  persons  in  whose  favor  it  was  drawn,  the  face  value  of  the  bonds 
for  the  purchase  of  which  it  was  payment,  and  the  exact  amount  paid ; 
and  the  second  auditor  proves  that  he  kept  that  book  as  a  record  of  the 
amount  of  bonds  purchased  by  the  sinking  fund,  and  as  a  record  of  the 
receipts  and  disbursements  of  his  office  as  to  the  sinking  fund,  as  required 
by  §  22  of  ch.  42,  Code  of  1873.  If  a  record  thus  kept  by  such  public 
officers,  and  relating  to  matters  of  such  grave  public  interest,  be  not  a 
public  record,  then  it  is  difficult  to  conceive  what  does  or  can  constitute  a 
public  record.  But  it  is  argued  that  the  section  to  which  the  second 
auditor  referred  as  bis  authority  to  keep  this  record  is  repealed,  and  that 
he  has  no  authority  whatever  in  the  premises ;  therefore  the  record  kept 
is  not  a  public  record. 

Were  the  repeal  conceded,  we  are  by  no  means  prepared  to  concede  that 
the  supposed  result  would  follow.  There  can  be  no  doubt  that  the  second 
auditor,  under  the  general  law,  is  bound  to  keep  a  record  of  the  public 
transactions  of  his  office ;  and  it  is  clear,  whether  under  a  mistaken  sense 
of  public  duty  or  not,  that  the  transactions  recorded  in  the  warrant  book 
aforesaid  did  in  fact  take  place  in  his  office  ;  that  it  was  to  the  interest  of 
the  public  that  they  should  be  recorded  ;  that  they  were  in  fact  recorded, 
and  as  a  necessary  consequence  the  record  was  public.  The  state  had  a 
right  to  the  record,  and  this  was  the  only  one  kept. 

But  the  court  is  of  opinion  that  the  section  aforesaid  is  not  repealed, 
and  the  auditor  was  in  the  strict  line  of  official  duty,  both  in  acting  as  he 
did  and  in  recording  his  acts. 

It  is  not  pretended  that  the  section  referred  to  is  anywhere  repealed  by 
express  enactment.  If,  then,  it  be  repealed  at  all,  it  must  be  by  implica- 
tion merely,  by  the  passage  of  some  act  covering  the  same  ground  and  in 
conflict  with  it.  No  such  act  has  been  pointed  out,  nor  can  be,  for  none 
such  exists.  It  is  true  that  the  Act  of  March  30,  1871,  known  as  the 
funding  act,  created  a  new  sinking  fund  in  conflict  with  that  formerly  ex- 
isting, and  thereby  by  implication  repealed  the  same,  and  that  a  different 
board  of  commissioners  was  established  to  manage  it ;  but  the  number  and 
name  of  the  board  was  the  same  in  both  cases,  and  the  second  auditor  was 
a  member  of  both  boards.  There  was  no  change  whatever  made  in  the 
details  of  management,  no  new  or  different  system  provided,  and  it  is  but 
reasonable  to  suppose,  as  indeed  is  the  conclusion  of  law,  that  it  was  the 
wish  and  design  of  the  legislature  to  preserve  the  then  existing  system, 
so  far  as  applicable  to  the  subject.  And  we  are  fortified  in  this  view  by 
the  fact,  known  to  us  judicially,  that  the  second  auditor,  who,  as  we  have 
seen,  was  a  member  of  both  boards,  has,  since  the  creation  of  the  new 
sinking  fund,  continued  to  keep  in  his  office  the  record  of  his  transactions, 
in  relation  to  the  sinking  fund,  under  the  22d  section  of  ch.  42,  Code  of 
1873,  precisely  as  he  did  before  the  new  sinking  fund  was  established,  and 
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has  annually  reported  the  same  to  the  legislature  as  a  portion  of  the  trans- 
actions of  his  office,  without  any  intimation  to  him  on  the  part  of  that 
body  that  he  was  usurping  authority,  or  any  amendment  or  repeal  of  the 
law  under  which  he  was  acting. 

We  are  of  opinion  therefore  that  the  twenty-second  section  of  chapter 
42  of  the  Code  of  1873,  is  not  repealed,  but  is  still  in  force ;  and  that  the 
same  was  properly  referred  to  by  the  second  auditor  as  an  authority  for 
his  action  in  relation  to  the  sinking  fund.  That  section  not  only  author- 
izes but  requires  the  second  auditor  to  keep  an  account  of  the -transactions 
of  the  sinking  fund  with  the  treasury,  and  also  to  report  the  same  to  each 
session  of  the  legislature.  The  warrant  book  aforesaid  of  the  sinking 
fund  is  the  only  record  kept  of  those  transactions,  and  we  are  therefore 
further  of  opinion,  as  we  have  already  said,  that  the  book  thus  kept  is  a 
public  record,  is  evidence  per  %e  of  what  it  contains,  and  that  there  was  no 
error  in  giving  and  refusing  the  instructions  as  set  forth  in  the  first  bill  of 
exceptions. 

This  disposes  of  the  point  saved  in  the  third  bill  of  exceptions  also.  The 
counsel  for  the  accused  was  arguing  to  the  jury  on  a  mistaken  view  of 
the  meaning  of  the  addition  made  by  the  court  to  the  fourth  instruction. 
The  court,  referring  to  the  warrant  book  aforesaid,  added  to  the  fourth  in- 
struction as  follows :  "  But  such  book  is  of  itself  evidence  to  be  consid- 
ered by  the  jury  in  connection  with  other  evidence."  The  counsel  was 
contending  that  the  court  meant  to  say  that  the  book  was  before  the  jury 
like  a  letter,  to  be  referred  to  by  witnesses  to  refresh  their  memory,  but 
that,  standing  alone,  it  was  not  evidence  to  prove  the  number  of  bonds  for 
which  warrants  had  issued.  The  court  interrupted  the  counsel,  and  said 
to  the  jury  that  the  warrant  book  was  not  like  a  letter,  to  be  referred  to 
only  to  refresh  the  memory  of  witnesses ;  but  was  admitted  as  evidence 
per  %e  of  that  which  it  contains ;  and  to  this  opinion  the  accused  excepted. 
We  have  already  seen  that  the  warrant  book,  in  the  opinion  of  this  court, 
is  a  public  record,  and  evidence  of  itself  of  what  it  contains ;  that  the 
instruction  as  given  was  proper ;  and,  of  course,  there  was  no  error  in 
correcting  the  counsel. 

We  have  thus  noticed  and  disposed  of  all  the  errors  relied  on  by  coun- 
sel, and  are  of  opinion  that  there  is  no  error  in  the  recofd.  The  judgment 
of  the  hustings  court  must  therefore  be  affirmed. 

Judgment  affirmed. 

vol.  n.  26 
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CIRCUIT   COURT   OF  THH    UNITED    STATUS.  — DISTRICT   OF 

MASSACHUSETTS, 

(Before  Clitfobd  and  Lowkll,  JJ.) 

COPYRIGHT.  —  GRATUITOUS  SERVICE  OF  AUTHOR  FOR  PROPRIETOR, 
—  WHAT  CONSTITUTES  INFRINGEMENT  OF  NOTES.  —  EQUITY  PRAC- 
TICE   IN    COPYRIGHT    CASES. 

LAWRENCE  v.  DANA. 

A  gratuitously  prepared  for  B  certain  notes  to  two  editions  of  a  book  the  copyright  of 
which  B  owned.  The  notes  were  copyrighted  by  B ;  but  it  was  agreed  that  in  any 
subsequent  editions  of  the  book  B  would  make  no  use  of  the  notes  prepared  by  A  and 
copyrighted  as  aforesaid.  B  procured  a  subsequent  edition  of  the  book  to  be  published 
with  notes  by  C,  which  were  alleged  to  infringe  the  notes  of  A.  Upon  suit  by  A,  it 
was  ruled  that  the  publication  of  the  edition  with  notes  by  C,  the  same  being  an  in- 
fringement as  charged,  was  a  violation  of  A*s  rights  in  the  premises. 

Where  literary  matter  is  prepared  gratuitously  for  another,  and  a  copyright  obtained  by 
the  person  for  whom  the  service  has  been  performed,  such  copyright  is  valid,  not- 
withstanding the  absence  of  a  written  assignment  by  the  person  who  prepared  the 
matter. 

It  is  not  necessary  that  in  a  second  or  subsequent  edition  of  a  book  the  notice  of  copy- 
right prescribed  bv  statute  should  specify  the  date  of  the  original  copyright,  in  addi- 
tion to  the  date  of  the  subsequent  one. 

What  constitutes  the  infringement  of  a  copyright  in  annotations  or  notes.  The  rule  of 
comparison  and  coincidence  of  errors  and  citations  expounded.  Abridgment  denned 
and  distinguished. 

Where  the  editor  of  a  second  or  subsequent  edition  of  an  annotated  work  makes  notes 
which  may  be  separated  and  distinguished  from  those  contained  in  the  original,  he  is 
entitled  to  a  copyright  for  them;  but  if  they  are  so  connected  with  the  original  that 
they  cannot  be  separated,  they  infringe  the  original. 

The  proper  equity  practice  in  copyright  cases  is  to  refer  them  to  a  master  for  examina- 
tion and  report.  The  reference  should  be  made  even  where  the  infringement  has 
been  established  upon  the  hearing.  An  injunction  should  be  granted  without  refer- 
ence only  where  the  infringement  can  be  readily  ascertained. 

Clifford,  J.  Complainant  alleges  in  substance  and  effect  that  Catha- 
rine Wheaton,  debased,  widow  of  the  late  Henry  Wheaton,  in  the  year 
1853,  then  in  full  life,  requested  him  to  prepare  a  new  edition  of  Wheat- 
on's  Elements  of  International  Law,  and  that  he,  in  pursuance  of  that 
request,  prepared  such  notes  for  that  purpose  as  seemed  to  him  fit,  and 
also  an  Appendix  and  Introductory  Remarks,  with  a  full  and  careful  me- 
moir of  the  life  of  the  deceased  author ;  that,  so  far  as  the  edition  con- 
tained matters  not  previously  published  in  this  country,  it  was  duly 
copyrighted  by  the  said  Catharine  as  proprietor  thereof ;  that  the  same 
was  subsequently  published  by  the  firm*  of  Little,  Brown  &  Co.,  and  that 
all  the  profits  arising  out  of  the  contract  with  the  publishers  were  enjoyed 
by  the  said  Catharine,  as  the  complainant  intended  they  should  be  when 
he  undertook  to  prepare  the  edition  ;  that  he  afterward,  in  pursuance  of 
a  similar  request  from  the  same  source,  prepared  other  annotations  of  the 
same  work,  which  were  also  copyrighted  by  the  same  person,  and  that 
they  were  published  in  1863  by  the  same  publishers ;  that  he  is  advised 
and  believes  that  the  transactions  as  recited,  in  respect  to  those  two  edi- 
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tions,  operated  to  convey  to  the  said  Catharine  no  other  beneficial  interest 
in  the  said  annotations  and  additions  to  the  work  than  the  right  to  use 
the  same  in  those  editions ;  that  in  fact  it  was  always  understood  and 
agreed  by  and  between  them  that  the  beneficial  interest  in  the  same,  ex- 
cept as  aforesaid,  belonged  to  the  complainant,  and  that  the  copyrights 
were  taken  out  and  held  in  trust  by  the  said  Catharine  in  accordance  with 
that  understanding  and  agreement.  Prior  to  that  period  the  author,  as 
the  complainant  alleges,  had  caused  four  several  editions  of  the  work  to 
be  published,  two  at  Philadelphia,  one  at  London,  and  one  in  1848  at 
Leipzig,  in  two  volumes,  by  F.  A.  Brockhaus,  in  the  French  language ; 
that  in  the  edition  of  1848  the  author  inserted  and  published,  both  in  the 
text  and  notes,  many  new  matters  never  before  published  by  him  in  the 
English  language  ;  that  the  author  died  in  1848  ;  that  the  French  edition 
was  reprinted  by  the  said  Brockhaiis  in  1858,  and  that  the  complainant 
in  1860  ascertained  that  the  said  Brockhaus  had  published  another  edition 
of  the  work  in  French,  without  the  knowledge  or  consent  of  the  repre- 
sentatives of  the  author,  and  that  he  contemplated  publishing  further 
editions  of  the  same  without  paying  anything  to  those  representatives  for 
copyright ;  that  in  view  of  these  circumstances,  and  at  the  request  of  the 
said  Catharine,  he  commenced  negotiations  with  the  said  Brockhaus  upon 
the  subject ;  and  he  alleges  tfrat  the  result  was,  that  the  parties  came  to 
an  agreement  that  the  complainant  should  revise  and  translate  his  annota- 
tions and  adapt  the  same  for  a  work  to  be  sold  in  Europe,  making  such 
additions  thereto  as  should  render  the  work  as  complete  as  possible  down 
to  the  time  of  publication ;  that  the  representatives  of  the  deceased  au- 
thor should  give  up  all  claim  on  the  said  Brockhaus  in  respect  to  the 
editions  published  and  to  be  published  ;  and  that  in  consideration  thereof 
the  said  Brockhaus  agreed  to  pay  to  the  said  Catharine,  if  the  complain- 
ant so  directed,  the  sum  of  six  thousand  francs,  together  with  the  sum  of 
four  hundred  and  fifty  dollars,  to  be  paid  to  the  complainant  to  defray  in 
part  the  expenses  to  be  incurred  in  preparing  the  translations ;  that  the 
complainant,  before  the  agreement  was  completed,  stated  to  the  said 
Catharine  or  her  agent,  Martha  B.  Wheaton,  that  he  would  do  no  more 
work  on  any  book  over  which  he  did  not  possess  exclusive  control ;  that 
he  would  only  undertake  the  work  required  of  him  in  the  proposed  ar- 
rangement on  the  condition  that  the  entire  copyright  should  be  assigned 
to  him ;  that  the  said  Catharine,  manifesting  a  great  desire  to  retain  the 
legal  title  to  the  copyrights  of  the  book,  requested  him  to  confer  with 
Professor  Parsons  in  her  behalf,  in  order  that  some  arrangement  might  be 
made  which  should  substantially  secure  to  the  complainant  what,  he  de- 
sired, and  be  at  the  same  time  acceptable  to  the  said  Catharine ;  and  the 
complainant  alleges  that  he  assented  to  that  proposition,  that  he  had  one 
or  more  interviews  with  Mr.  Parsons,  and  made  an  agreement  with  him 
as  to  the  title  to  the  copyrights  and  other  matters,  as  expressed  in  the 
memorandum  set  forth  in  the  bill  of  complaint,  as  follows :  — 

Memorandum. — "  Mr.  Lawrence  will  write  to  Mr.  Brockhaus  in  terms 
to  bring  to  Mrs.  Wheaton  the  right  to  draw  on  Mr.  Brockhaus  at  once 
for  6,000  francs.  He  will  also  endeavor  to  get  from  Mr.  Brockhaus  as 
much  as  he  can  toward  the  actual  expense  of  having  the  translation  into 
French  made  here,  and  so  much  of  that  expense  as  he  fails  to  get  from 
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Brockhaiis  Mrs.  Wheaton  will  pay  from  the  proceeds  of  the  draft  on 
Brockhaiis.  Mrs.  Wheaton  will,  on  the  payment  of  her  draft  on  Brock- 
haiis, agree  formally  to  make  no  use  of  Mr.  Lawrence's  notes  in  a  new 
edition  without  his  written  consent,  and  Mrs.  Wheaton  will  give  to  Mr. 
Lawrence  the  right  to  make  any  use  he  wishes  to  of  his  own  notes." 

That  the  said  Parsons,  for  the  purpose  of  being  more  certain  that  the 
memorandum  would  be  approved  by  the  said  Catharine,  wrote  on  the 
same  sheet  of  paper  to  the  respondent,  Martha  B.  Wheaton,  that  he  and 
ttiQ  complainant  had  come  to  a  perfectly  amicable  result,  as  expressed 
generally  in  the  memorandum,  and  suggested  to  her  that  she  should  make 
a  copy  of  the  same  for  herself,  if  the  result  was  satisfactory ;  and  the 
complainant  also  alleges  that  the  said  Martha  afterward,  in  behalf  of  her 
mother  and  herself,  and  to  signify  their  approval  of  the  result,  signed  the 
said  memorandum,  and  wrote  the  date,  "  June  14,  1863,"  thereon,  and 
caused  the  same  to  be  delivered  to  the  complainant.  Additions  were 
subsequently  made  to  the  agreement,  and  the  terms  of  it  were  in  some 
respects  varied,  as  appears  by  the  correspondence  between  the  parties; 
but  the  complainant  alleges  that  he  is  advised  and  believes  that  the 
amendments  to  the  same  do  not  vary  any  such  parts  of  the  same  as  re- 
late to  the  copyrights  in  this  country ;  and  he  also  alleges  that  the  con- 
sideration of  the  agreement  of  the  said  Brockhaiis  to  pay  said  amount  to 
the  said  Catharine  was  the  promise  of  the  complainant  to  furnish  new 
and  additional  notes  for  the  future  editions  of  the  work,  as  was  well 
known  and  understood  by  the  parties ;  that  he,  the  complainant,  wrote  to 
said  Brockhaiis,  as  agreed;  that  the  letter  was  approved  by  the  other 

Earties,  and  was  by  the  said  Martha  and  Catharine  sent  to  the  said  Brock- 
aiis,  and  that  the  said  Catharine,  on  the  17th  of  June,  1863,  drew  a 
bill  of  exchange  on  him  for  the  amount  specified  in  the  memorandum ; 
and  that  the  same,  in  consequence  of  said  letter  and  of  the  promises  and 
undertakings  of  the  complainant,  was  duly  honored  and  paid. 

The  theory  of  the  complainant  is,  and  he  accordingly  alleges,  that  there 
was  not,  on  the  first  day  of  January,  1865,  any  valid  subsisting  copy- 
rights of  the  editions  published,  respectively,  in  1836  and  1846  ;  that  the 
copyrights  of  the  editions  published  in  1856  and  1863  secured  the  ex- 
clusive right  to  the  same  only  so  far  as  those  editions  differed  from  the 
aforesaid  antecedent  editions  ;  that  it  was  a  part  of  the  agreement  made 
through  the  agency  of  the  said  Parsons,  that  the  said  Catharine  should 
execute  and  deliver  to  the  complainant  a  formal  instrument,  securing  to 
him  all  his  rights  in  the  premises,  of  such  a  nature  as  to  admit  of  being 
recorded,  as  required  by  the  acts  of  Congress  relating  to  copyrights  ;  and 
he  avers  that  the  other  respondents  had  full  notice  and  knowledge  of  the 
agreement,  and  that  he,  in  a  court  of  equity,  by  virtue  of  that  agreement, 
is  taken  and  deemed  to  be  the  owner  and  proprietor  of  the  last  mentioned 
copyrights,  in  and  as  to  all  matters  contributed  by  him  as  aforesaid ;  and 
that,  by  reason  thereof,  the  respondents  are  bound  not  to  make  any  use 
of  any  such  matters  so  contributed  by  him  to  either  of  the  said  editions 
of  the  said  work.  Based  upon  these  and  other  allegations,  as  more  fully 
set  forth  in  the  record,  the  claim  of  the  complainant  is,  that  he  is  in 
equity  the  exclusive  owner  and  proprietor  of  the  copyrights  for  all  the 
matters  which  he  contributed  to  those  two  editions ;  and  he  charges  that 
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the  said  firm  of  Little,  Brown  &  Co.  procured  and  induced  die  said  Mar- 
tha, in  her  own  behalf  and  that  of  her  mother,  to  consent  and  agree  that 
the  said  publishing  firm  of  Little,  Brown  &  Co.  should  publish  an  edition 
of  that  work,  and  procure  the  same  to  be  edited,  and  notes  to  be  pre- 
pared for  the  same  by  some  person  other  than  the  complainant ;  that 
thereupon  the  said  firm  procured  and  employed  Richard  H.  Dana,  Jr., 
one  of  the  respondents,  to  edit  the  proposed  edition,  and  to  prepare  the 
notes  as  aforesaid  ;  and  the  complainant  further  shows  that  the  re- 
spondents, without  his  consent,  have  caused  the  proposed  edition  to  be 
printed,  published,  and  publicly  sold.  Reference  is  also  made  to  cer- 
tain alleged  pretences  set  up  by  the  respondents ;  and  the  complainant 
Erays  for  an  account  and  for  an  injunction,  and  that  the  respondents  may 
e  decreed  to  surrender  and  deliver  up  all  copies  of  the  book  on  hand, 
and  to  make  and  deliver  to  the  complainant  a  good  and  sufficient  deed  of 
the  copyrights  of  1855  and  1863,  in  accordance  with  his  equitable  title. 

Questions  of  intrinsic  importance  and  of  great  difficulty  are  presented 
for  decision  in  respect  to  the  title  of  the  complainant,  and  as  they  are  in 
their  nature  preliminary,  they  will  be  first  considered.  Briefly  stated,  his 
claim  of  title,  considered  broadly,  is  to  the  additions  to  and  emendations 
of  the  text  of  two  editions  as  published  under  his  supervision,  to  the 
memoir  of  the  author  as  contained  in  those  editions,  to  the  annotations 
prepared  by  him  and  published  in  those  editions,  and  to  the  arrangement 
of  the  same,  and  the  mode  in  which  they  are  therein  combined  and  con- 
nected with  the  text,  and  to  the  indices  as  published  in  those  editions. 
He  rests  .his  claims  upon  the  following  grounds,  as  substantially  stated 
in  the  bill  of  complaint :  First,  upon  a  contract  or  agreement  between 
Catharine  Wheaton  and  himself,  that  she  should  make  no  use  of  his  notes 
aforesaid  in  any  new  edition  of  the  work  without  his  written  consent ; 
and  that  she  would  convey  to  him,  by  a  formal  instrument,  the  right  to 
make  any  use  he  might  see  fit  to  make  of  his  own  notes.  Secondly,  upon 
the  ground  that,  in  the  consideration  of  a  court  of  equity,  he  is  taken 
and  deemed  to  be  the  owner  and  proprietor  of  the  copyrights  in  and  as 
to  all  the  matters  contributed  by  him  and  published  in  those  two  editions. 
Evidently  both  claims,  as  presented,  have  respect  to  the  agreement  as  ex- 
pressed in  the  memorandum  of  June  14,  1863,  and  the  subsequent  cor- 
respondence upon  that  subject,  as  the  first  is  founded  in  covenant  or 
contract,,  and  the  second  in  an  equitable  title  to  the  copyright,  as  derived 
from  the  original  arrangement  and  by  virtue  of  the  agreement  expressed 
in  that  written  paper.  Confirmation  of  that  proposition  is  not  needed, 
as  the  language  employed  in  the  stating  part  of  the  bill  of  complaint  is 
too  plain  for  controversy ;  but  if  it  were  not  so  every  veptige  of  ambig- 
uity is  removed  by  the  principal  prayers  of  the  bill  of  complaint,  which 
are  for  an  injunction  and  an  account,  and  for  a  good  and  sufficient  deed 
conveying  the  legal  title  to  the  copyrights* 

The  respondents  contend  that  the  complainant  is  not  entitled  to  any 
relief  for  several  reasons. 

1.  Because  the  memorandum,  as  they  contend,  is  not  a  perfected  con- 
tract, but  merely  a  note  or  memorandum  of  the  stipulations  of  a  proposed 
agreement  as  to  the  true  understanding  and  definite  terms  of  which  the 
parties  never  actually  agreed,  and  on  which  their  minds  never  in  fact  met 
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2.  Because,  the  parties  having  failed  to  agree  as  to  the  true  understand- 
ing of  the  memorandum  and  the  terms  of  the  formal  agreement  which  it 
contemplated,  the  complainant  relinquished  and  abandoned  the  whole  sub- 
ject matter  of  the  instrument,  and  so  notified  the  respondents. 

3.  They  also  contend  that  the  agreement  cannot  be  enforced,  because 
the  same  was  procured  by  fraudulent  misrepresentations  and  concealments 
of  the  complainant. 

4.  That  the  agreement  cannot  be  enforced  because  the  memorandum  is 
without  consideration. 

5.  Because  the  basis  of  the  memorandum  and  the  negotiations  which 
led  to  it  were  the  supposed  legal  copyrights  held  by  the  said  Catharine ; 
and  they  insist  that  those  copyrights  are  void,  and  consequently  that  the 
agreement  is  inoperative,  inasmuch  as  the  parties  entered  into  the  same 
through  mutual  mistake. 

6.  Because  the  memorandum  containing  the  agreement  does  not  trans- 
fer nor  assign  any  copyright  to  the  complainant,  or  provide  for  or  contem- 
plate any  such  transfer  or  assignment. 

I.  Search  is  made  in  vain  for  any  support  to  the  first  proposition  of  the 
defence,  as  applied  to  the  terms  or  execution  of  the  memorandum. 

Interviews  took  place  between  the  complainant  and  Professor  Parsons, 
and  they  conferred  together  upon  the  subject  matter  embraced  in  that 
memorandum,  as  suggested  by  the  said  Catharine ;  and  the  proofs  show 
that  they  came  to  a  perfectly  amicable  result,  that  the  memorandum  was 
drawn  by  the  latter  and  delivered  to  the  complainant,  to  be  transmitted 
to  the  said  Martha  B.  for  her  examination,  and  that  she  afterward,  on  be- 
half of  her  mother  and  herself,  and  to  signify  their  approval,  signed  the 
memorandum  and  wrote  the  date  thereon,  and  caused  the  same  to  be  de- 
livered to  the  complainant.  Expressed  in  intelligible  terms  as  the  memo- 
randum is,  the  construction  and  effect  of  the  language  are  questions  of 
law  which  cannot  be  controlled  or  influenced  by  the  opinion  of  any  wit- 
ness, not  even  by  that  of  the  person  employed  to  prepare  the  draft  for  the 
consideration  of  the  parties.  He  may  not  at  the  time  have  regarded  it  as 
a  contract,  but  they  were  at  liberty  to  adopt  it  as  such  ;  and  if  they  did  so, 
and  it  was  duly  and  understanding^  executed  as  such,  their  rights  under 
it  must  be  ascertained  from  the  language  employed,  as  applied,  in  view 
of  the  surrounding  circumstances,  to  the  subject  matter  of  the  negotiation. 

They  subsequently  differed,  as  the  correspondence  shows,  as  to  the 
proper  terms  of  the  formal  agreement  for  which  the  memorandum  pro- 
vides ;  but  it  was  not  denied,  throughout  that  period,  that  the  said  Catha- 
rine had  agreed  "  to  make  lio  use  of  Mr.  Lawrence's  notes  in  a  new  edi- 
tion without  his  written  consent,"  nor  that  she  had  also  agreed  to  give 
him  "  the  right  to  make  any  use  he  wishes  to  of  his  own  notes."  At- 
tempt was  made,  it  is  true,  to  ingraft  the  qualification  into  the  latter 
branch  of  the  stipulation,  that  the  complainant  should  not  publish  in  the 
United  States  a  new  edition  of  the  notes  and  other  matter  of  his  own  com- 
position, "  which  he  had  added  to  the  said  two  editions  of  said  book,  until 
the  last  edition  is  sold;*'  but  it  is  clear  to  a  demonstration  that  the 
,  agreement,  as  expressed  in  the  memorandum,  contains  no  such  qualifica- 
tion. Properly  considered,  it  is  equally  clear  also  that  there  is  nothing  in 
the  correspondence  to  sustain  the  theory  of  the  respondents  as  presented 
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in  their  first  proposition.  "On  reflection,"  said  the  complainant  in 
his  letter  to  Mr.  Parsons,  dated  June  14,  1863,  "  the  suggestion  yon 
made  yesterday  offers  many  advantages  over  my  proposed  plan  ....  as 
it  settles  at  once  and  forever  all  questions  in  regard  to  the  book."  In- 
fluenced by  those  considerations,  as  he  represents,  he  wrote  a  second  letter 
of  that  date  as  a  substitute,  if  preferred  by  the  other  party,  for  the  one 
previously  prepared  to  be  forwarded  to  Mr.  Brockhaiis,  and  submitted  it 
to  the  approval  of  Mr.  Parsons,  as  the  friend  of  the  said  Catharine  ;  but 
he  expressly  stated  therein  that,  in  sending  it,  he  did  not  wish  to  recede 
from  the  former  arrangement.  On  the  contrary,  he  stated  in  the  inclosed 
letter  that,  having  made  an  arrangement  with  the  said  Catharine,  which 
gave  him  the  entire  control  over  his  notes  as  published  in  English,  and 
any  claim  she  might  have  to  the  editions  published  by  his  correspondent, 
he  had  advised  her  to  the  effect  that  she  might  draw  for  the  whole  six 
thousand  francs.  He  proposed  in  that  letter  to  Mr.  Parsons,  that  the  said 
Catharine  might  retain  the  copyright  to  the  text,  and  to  relinquish  all 
claim  for  the  expenses  of  the  stipulated  translation ;  but  he  did  not  pro* 
pose  to  vary  the  agreement,  as  expressed  in  the  memorandum,  as  to  his 
own  notes,  and  he  also  made  claim  to  the  right,  if  any,  that  the  said  Cath- 
arine had  to  the  text  and  notes  of  the  foreign  editions. 

Full  consultation  took  place  between  Mr.  Parsons  and  the  said  Martha, 
as  the  agent  of  the  said  Catharine ;  and  Mr.  Parsons,  under  date  of  June 
16, 1863,  wrote  to  the  complainant  that — 

1.  "  Mrs.  Wheaton  will  send  your  last  letter  to  Mr.  Brockhaiis,  and  re- 
turns you  your  former  letter.  2.  Mrs.  Wheaton  will  draw  at  once  on 
Mr.  Brockhaiis,  at  twenty  days,  for  6,000  francs.  3.  When  Mrs.  Wheaton 
learns  that  the  bill  is  paid,  she  will  execute  instruments  satisfactory  to 
you,  which  shall  in  the  first  place  bind  her  not  to  use  your  notes  without 
your  written  consent,  and  in  the  next  place  give  you  all  her  claims  and 
interests  in  respect  to  the  whole  book,  text  and  notes,  for  continental 
Europe  in  future." 

Inadvertently  Mr.  Parsons  omitted  to  restate  the  second  clause  of  the 
agreement  as  expressed  in  the  memorandum,  that  Mrs.  Wheaton  would 
give  to  the  complainant  the  right  to  make  any  use  he  wished  of  his  own 
notes  ;  but  his  attention  having  been  called  to  the  omission  by  the  com- 
plainant on  the  following  day,  he  replied,  on  the  19th  of  the  same  month, 
that  the  complainant  was  certainly  right  in  his  construction  of  their  ar- 
rangement, that  the  complainant  under  it  could  make  any  use  he  saw  fit 
of  the  matter  which  he  had  contributed.  Appended  to  that  letter  is  a 
note  in  the  nature  of  a  postscript,  dated  four  days  later,  in  which  the  writer 
suggests  that  Mrs.  Wheaton  was  bound  by  her  contract  with  Little,  Brown 
&  Co.,  as  the  publishers  of  the  then  current  edition  of  the  work,  and  that 
she  could  not  convey  to  him  anything  covered  by  her  copyright  in  any 
way  detrimental  to  that  edition ;  but  he  proposed  no  alterations  of  the 
agreement,  and  confirmed  the  same  by  his  two  letters,  and  none  was  made 
or  proposed  by  the  parties.  Prior  to  the  31st  of  August,  1863,  the  com- 
plainant received  intelligence  that  the  bill  of  exchange  drawn  by  the  said 
Catharine  had  been  duly  honored,  and  on  that  day  he  wrote  to  Mr.  Par- 
sons, requesting  him  to  cause  the  agreement  of  June  14, 1863,  to  be  car- 
ried into  effect.    Delay  ensued  before  any  response  was  received  to  that 
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request ;  but  when  it  came,  October  17, 1863,  it  brought  with  it  a  draft 
for  the  formal  agreement,  as  stipulated  in  the  memorandum.  As  origi- 
nally prepared,  the  draft  contained  three  several  stipulations.  First,  that 
the  said  Catharine  should  retain  unimpaired  the  full  le^al  exclusive  copy- 
right in  the  text  of  the  book.  Second,  that  she  should  in  all  ways  respect 
the  rights  of  the  complainant  to  all  the  notes  and  other  matter  of  his  own 
composition  which  he  had  added  to  the  book  in  the  same  manner  and  to 
the  same  extent  as  if  he  had  a  full  legal  copyright  of  the  same.  Third, 
that  she  thereby  transferred  and  assigned  to  him  thereafter  the  whole 
title,  text  and  notes,  to  the  editions  published  in  continental  Europe. 

Besides  these  several  stipulations,  there  was  interlined  in  penal  at  the 
close  of  the  second  stipulation  the  words  following,  to  wit :  — 

44  But  the  said  W.  B.  Lawrence  shall  not  publish  a  new  edition  thereof 
until  the  last  edition  is  sold." 

Beyond  doubt  the  draft  was  prepared  without  the  words  in  pencil,  and 
the  explanations  of  Mr.  Parsons  upon  the  subject  are  that  he  probably  ex- 
hibited the  paper  after  it  was  drafted  to  the  said  Martha  B.,  or  to  the  re- 
spondent, Charles  C.  Little,  and  that  he  made  the  interpolation  at  their 
suggestion.  Dissatisfied  with  the  draft  as  prepared,  the  complainant  re- 
turned it  to  Mr.  Parsons.  His  objections  were  twofold,  as  expressed  in 
the  letter  returning  the  paper.  First,  because  it  made  no  reference  to  the 
44  JERstorie  du  Droit  des  Q-ens  ;  "  but,  chiefly,  on  account  of  the  stipulation 
that  he  should  not  publish  a  new  edition  until  the  last  edition  was  sold, 
which  he  declared  to  be  wholly  inadmissible,  as  it  would  lead  to  new  em- 
barrassments. Alterations  were  subsequently  made  in  the  form  of  the 
draft,  obviating  the  first  objection,  and  limiting  the  restriction  constituting 
the  second  and  principal  one,  so  that  the  complainant  might  publish  a  new 
edition  before  the  last  was  sold  anywhere  except  in  the  United  States ; 
but  he  declined  to  adopt  it,  insisting  that  the  agreement  as  expressed  in 
the  memorandum  contained  no  stipulation.  Determined  not  to  involve 
.himself  in  new  complications,  the  complainant  returned  the  last  draft  as 
amended  to  Mr.  Parsons,  stating  to  him  at  the  same  time  that  he  had  con- 
cluded, on  reflection,  to  decline  accepting  any  paper  from  Mrs.  Wheaton. 
He  had  previously  given  him  to  understand  that  no  such  arrangement 
could  be  accepted,  and  more  than  intimated  that  if  Mrs.  Wheaton  did 
not  accede  to  his  views  in  that  behalf,  matters  must  rest  as  they  were 
in  the  original  agreement.  Contention,  however,  arose  by  some  means 
between  the  parties  in  respect  to  what  was  quite  unimportant,  and  what 
was  not  probably  thought  of  by  them  or  by  Mr.  Parsons  when  the  memo- 
randum was  framed  and  executed. 

Stipulations  for  the  protection  of  the  contract  with  the  publishers  of 
the  prior  editions  were  unnecessary,  as  their  remaining  interests,  if  any, 
were  vested,  and,  being  antecedent  to  the  negotiations  between  these 
parties,  could  not  be  impaired  by  the  agreement  contained  in  the  memo- 
randum, for  the  reason,  as  clearly  stated  by  the  complainant,  that  Mrs. 
Wheaton  could  not  convey  what  she  did  not  own* 

Viewed  in  any  light,  the  correspondence  shows  nothing  more  than  that 
the  parties  disagreed  as  to  the  extent  of  the  obligation  imposed  by  the 
memorandum,  which  is  a  question  of  construction  ;  but  it  was  never  even 
suggested  that  it  did  not  contain  a  complete  valid  agreement.    Condu- 
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sive  proof  that  neither  Mr.  Parsons  nor  Mrs.  Wheaton  entertained  any 
such  views  during  that  period  is  found  in  the  drafts  for  the  formal  instru- 
ment as  prepared  by  the  former,  executed  by  the  latter,  and  forwarded  to 
the  complainant  for  his  acceptance.  Both  were  prepared  and  signed,  as 
therein  recited,  "  in  execution  of  an  agreement  heretofore  made  by  and 
between"  Mrs.  Wheaton  and  the  complainant,  which  is  plenary  evidence 
that  up  to  that  time  the  agreement  expressed  in  the  memorandum  as  to 
the  notes  was  regarded  as  complete  and  obligatory. 

II.  Abandonment  is  the  next  defence  to  be  considered  ;  but  the  propo- 
sition must  be  examined  in  view  of  the  conclusion  announced,  that  the 
stipulations  contained  in  the  memorandum,  as  to  the  notes  contributed  by 
the  complainant,  are  a  perfected  agreement,  and  not  a  mere  proposal,  as 
suggested  by  the  respondents.  Mere  proposals  may  in  general  be  with- 
drawn at  any  time  before  they  are  accepted  by  the  party  to  whom  they 
are  made  ;  and  ordinary  contracts,  executory  on  both  sides,  may  in  certain 
cases  be  regarded  as  forfeited,  as  where  the  reciprocal  stipulations  are  de- 
pendent, and  where  a  party  seeking  to  enforce  performance  has  himself 
omitted  to  do  something  which  he  was  required  to  perform  as  a  condition 
precedent  to  his  right  of  action.  Cases  may  arise  also  where  a  party  is 
estopped  to  set  up  a  particular  contract,  as  where  he  had  subsequently 
agreed  in  due  form  of  law  and  for  a  valuable  consideration  to  relinquish 
its  benefits  or  not  to  enforce  its  provisions,  or  where  he  has,  by  his  repre- 
sentations and  conduct,  designedly  caused  the  other  party  to  believe  that 
the  contract  had  been  discharged  or  that  it  would  not  be  enforced,  and 
has  intentionally  induced  that  party  to  act  on  that  belief,  to  his  pecuniary 
prejudice  ;  if  the  belief  so  induced  is  unfounded,  the  party  in  fault  in  such 
a  case  is  estopped  to  allege  or  prove  the  falsity  of  his  representations  as  evi- 
denced by  his  words  and  conduct.  Pickard  v.  Sears,  6  Ad.  &  Ell.  474 ; 
Freeman  v.  Cooke,  2  Exch.  654 ;  Van  Rensselaer  v.  Kearney,  11  How. 
826  ;  Hawes  v.  Marehant,  1  Curt.  144 ;  Moore  v.  Crofton,  3  Jones  &  Lat. 
446. 

Argument  to  show  that  the  case  is  not  one  of  forfeiture  is  unnecessary, 
as  the  proposition  finds  no  support  whatever  in  the  evidence.  Contracts 
executed  on  one  side  and  unperformed  on  the  other  stand  upon  a  very  dif- 
ferent principle  from  those  where  nothing  has  been  done  by  either,  so  far 
as  respects  the  party  who  has  fulfilled  his  obligation  and  paid  the  stipu- 
lated consideration.  Rights  and  obligations  secured  or  imposed  under  such 
circumstances  have  become  vested  and  absolute;  and  if  the  delinquent 
party  seeks  to  avoid  the  obligation  imposed  on  him,  he  must  allege  and. 
prove  a  new  contract,  for  a  valuable  consideration,  amounting  to  a  valid 
release,  or  that  the  other  party  is  estopped  to  enforce  the  obligation  by 
virtue  of  some  operative  binding  agreement  to  relinquish  the  benefits  from 
the  same,  or  not  to  enforce  the  stipulation  ;  or  he  must  allege  and  prove 
that  he  has  been  deceived  and  designedly  misled  by  the  admissions  and 
representations  of  the  other  party,  as  before  explained.  Foster  v.  Daw- 
ber,  6  Ex.  854  ;  Edwards  v.  Chapman,  1  Mees.  &  Wels.  231 ;  Wildes  v. 
Fessenden,  4  Met.  12 ;  1  Smith  Lead.  Gas.  5th  Am.  ed.  462 ;  Bank  of 
Virginia  v.  Groves,  12  How.  51.  None  of  the  elements  of  estoppe1 
exist  in  this  branch  of  the  case,  as  the  complainant  did  not  agree  that  he 
would  discharge  the  memorandum,  or  that  he  would  not  enforce  its  provi- 
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sions.  Nothing  approximating  to  such  an  agreement  is  exhibited  in  the 
record,  nor  do  the  respondents  in  fact  set  up  any  such  defence.  What 
they  do  set  up  is  that  the  complainant  relinquished  and  abandoned  any 
agreement  in  the  premises,  and  so  notified  the  respondents,  by  which  it  is 
understood  they  refer  to  the  letter  of  the  complainant,  addressed  to  Mr. 
Parsons,  of  the  2d  of  November,  1863,  in  which  he  says  :  — 

"  On  reflection,  I  have  determined  to  decline  accepting  any  paper  what- 
ever from  Mrs.  Wheaton,  and  therefore  return  the  inclosed. 

Meaning  the  amended  draft  for  the  formal  agreement.  Disconnected 
from  the  circumstances  and  the  other  correspondence,  it  might  be  possible 
to  misunderstand  the  meaning  of  the  writer  of  that  letter  ;  but  it  must  be 
construed  in  view  of  what  preceded  it,  and  of  the  subject  matter  to  which 
it  related.  Since  the  31st  of  August  preceding  the  date  of  that  letter, 
the  complainant  had  been  more  or  less  engaged  in  efforts  to  procure  the 
formal  agreement  in  respect  to  the  notes  as  stipulated  in  the  memoran- 
dum ;  but  all  his  efforts  proved  fruitless.  Only  eight  days  before,  he  pre- 
pared the  draft  of  the  letter  exhibited  in  the  record  as  one  intended  for 
the  same  correspondent,  in  which  he  stated  to  the  effect  that  his  sole  ob- 
ject in  asking  for  the  formal  agreement  was  to  prevent  any  further  litiga- 
tion, saying  that  he  was  satisfied  that  without  it  he  could  restrain  any  at- 
tempt to  use  these  notes  by  Mrs.  Wheaton,  or  any  one  else,  in  a  future 
edition  ;  adding,  at  the  same  time,  that  if  she  "  does  not  sign  the  paper  as 
now  suggested,"  meaning  one  of  the  drafts  for  the  -formal  agreement, 
without  any  restriction  as  to  the  use  of  the  notes,  then  u  matters  can  rest 
as  they  are."  Although  never  sent  to  his  correspondent,  the  exhibit  may 
well  be  referred  to  as  tending  to  show  the  real  intent  of  the  complainant 
at  the  time  it  was  written. 

Weighed  in  view  of  the  antecedent  correspondence  and  the  surrounding 
circumstances,  it  certainly  would  be  a  perversion  of  the  language  of  the 
complainant  to  regard  what  he  wrote  on  that  occasion  either  as  an  agree- 
ment to  relinquish  or  not  to  enforce  that  stipulation ;  and,  even  when 
separately  considered,  the  language  falls  far  short  of  what  is  necessary  to 
justify  any  such  conclusion.  He  made  no  admission  by  that  statement 
Inconsistent  Tnth  the  claim  he  now  sets  up ;  nor  did  he  say  anything  to 
induce  the  said  Catharine,  or  any  one  of  the  respondents,  so  to  act  that 
either  she  or  they  will  be  injured  if  the  agreement  expressed  in  the  mem- 
orandum is  held  valid  and  enforced.  Howard  v.  Hudson,  2  E1..&  Bl.  10 ; 
Audenried  v.  Betteley,  5  Allen,  885 ;  Pierrepont  v.  Barnard,  2  Seld.  291 ; 
Bich  v.  Atwater,  16  Conn.  416 ;  Plumer  v.  Lord,  9  Allen,  458.  Ex- 
pressions of  a  doubtful  character  are  not  sufficient  to  support  such  a  de- 
fence as  against  a  contract  fully  executed  on  the  part  of  the  complainant ; 
but  the  meaning  of  the  language  employed  must  be  clearly  such  that  a. 
man  of  ordinary  prudence  would  take  the  representation  to  be  true,  and 
believe  that  it  was  meant  that  he  should  act  upon  it ;  and  it  must  also 
appear  that  he  did  act  upon  it  as  true,  so  that  he  will  be  pecuniarily  in- 
jured if  it  be  allowed  to  oe  disproved.  Rich  v.  Atwater,  supra ;  Mowry 
v.  Sheldon,  2  R.  I.  879  ;  Flagg  v.  Mann,  2  Sum.  516  ;  Langdon  v.  Doud, 
10  Allen,  435  ;  Moore  v.  Crofion,  supra. 

Estoppels  are  allowed  to  shut  out  the  truth  only  when  it  is  necessary  to 
protect  a  party  setting  up  such  a  claim  or  defence  against  an  injury  or  lia- 
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bility  to  which  he  is  exposed  without  his  own  fault,  and  by  reason  of  hay- 
ing trusted  to  the  statements  designedly  made  by  the  other  party  to  ex- 
pose him  to  such  injury  or  liability,  and  which  were  of  such  a  character 
that  a  man  of  ordinary  prudence  would  take  the  representations  to  be 
true,  and  believe  it  was  meant  that  he  should  act  upon  them  as  presenting 
the  true  state  of  the  case.  They  must  be  proved,  and  will  not  be  ex- 
tended by  implication  beyond  the  plain  import  of  the  deceptive  act,  ad- 
mission, agreement,  or  representation.  When  the  request  was  made  by 
the  complainant  for  the  formal  agreement  he  doubtless  expected  that  it 
would  include  the  "  Histoire,"  as  well  as  the  notes  specified  in  the  memo- 
randum, and  perhaps  the  memoir  of  the  author  and  the  indices ;  but  the 
better  opinion  is,  that,  when  he  wrote  the  letter  of  June  14,  1863,  he  sur- 
rendered all  claim  to  everything  mentioned  in  the  antecedent  negotiations, 
except  the  claim  to  the  notes  as  already  secured,  including,  of  course,  the 
arrangement  of  the  same,  and  the  mode  in  which  they  are  therein  com- 
bined and  connected  with  the  text.  All  claim  to  the  copyright  of  the  text 
was  abandoned  by  the  complainant  at  a  very  early  period  of  the  negotia- 
tions, and  it  does  not  appear  that  it  was  ever  after  renewed. 

Abundant  evidence  exists  in  the  record  to  show  that  Mrs.  Wheaton,  as 
well  as  Mr.  Parsons  and  Miss  Wheaton,  was  willing  to  concede  the  claim 
of  the  complainant  as  to  the  history  ;  but  inasmuch  as  it  was  not  included 
in  the  memorandum,  the  conclusion  of  the  court  is,  that  the  complainant, 
when  he  elected  to  stand  upon  the  original  agreement,  relinquished  that 
claim.  He  had  previously  described  it  as.  a  matter  of  little  or  no  value  ; 
and  when  he  gave  notice  that  he  had  determined  not  to  accept  any  paper 
whatever  from  Mrs.  Wheaton,  it  must  be  understood  that  he  was  content 
with  what  was  secured  to  him  in  the  memorandum.  His  right  to  the 
notes  is  therein  plainly  expressed,  and  there  is  no  evidence  in  the  record 
which  shows  that  Mrs.  Wheaton,  or  any  one  of  the  respondents,  was  ever 
misled  by  the  language  of  the  letter  giving  that  notice.  Conclusive  evi- 
dence to  the  contrary  is  found  in  the  several  answers  of  the  respondents, 
and  their  subsequent  conduct  confirms  that  conclusion. 

III.  Grant  that  the  memorandum  was  regarded  by  the  parties  thereto 
as  a  contract,  still  the  respondents  contend  that  it  cannot  be  enforced, 
because,  as  they  allege,  it  was  procured  by  the  fraudulent  misrepresenta- 
tions and  concealments  of  the  complainant.  They  submit  that  general 
proposition,  and  under  it  they  make  the  following  specific  accusations: 
First,  that  when  the  negotiation  as  to  the  notes  was  commenced  there  was 
not,  in  fact,  any  understanding  between  the  complainant  and  Mr.  Brock- 
haiis  that  the  former  should  perform  for  the  latter  any  editorial  labor, 
either  of  revision  or  of  translation.  Second,  that  the  foreign  publisher  was 
ready  at  that  time  to  pay  the  six  thousand  francs  to  Mrs.  Wheaton,  with- 
out requiring  any  such  labor  from  the  complainant*  Third,  that  the  said 
publisher  had  not  then  made  a  final  proposal  to  the  complainant  to  pay 
anything  to  any  one  in  that  behalf,  as  appears  by  his  letters  addressed  to 
the  complainant.  Fourth,  that  the  complainant  concealed  the  contents  of 
those  letters  from  Mrs.  Wheaton,  and  those  acting  in  her  behalf.  Fifth, 
that  he  falsely  represented  to  her  and  those  acting  for  her  that  the  said 
publisher  would  not  pay  the  sum  specified,  except  upon  his  undertaking 
to  revise  his  annotations,  and  make  such  additions  to  the  same  as  would 
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adapt  them  to  a  new  edition  to  be  sold  in  Europe,  and  the  general  charge 
is  that  she  was  induced  to  assent  to  the  memorandum  by  reason  of  those 
false  representations. 

Accusations  of  fraud  amount  to  pothing  as  a  defence  to  a  contract  oth- 
erwise legal  and  binding,  unless  they  are  satisfactorily  proved  ;  and  the 
burden  of  proof  to  establish  such  a  defence  is  upon  the  party  who  makes 
such  a  charge.     Attwood  v.  Small,  6  CI.  &  Fin.  477  ;  1  Story  Eq.  Jur. 

L200 ;  Park  v.  Johnson,  4  Allen,  266  ;  Jennings  v.  Broughton,  5  De  G., 
.  &  6.  132  ;  Campbell  v.  Fleming,  1  Ad.  &  Ell.  41.  Apart  from  the 
inferences  attempted  to  be  drawn  from  the  correspondence  between  the 
complainant  and  the  foreign  publisher,  it  is  scarcely  pretended  that  those 
accusations  find  any  substantial  support  in  the  record ;  and  the  court  is  of 
the  opinion  that  the  several  letters,  when  properly  construed  and  consid- 
ered in  their  proper  connection,  show  that  every  one  of  the  specific  sug- 
gestions of  fraud  is  unfounded.  Correspondence  between  the  complainant 
and  the  foreign  publisher,  in  relation  to  a  new  edition  of  the  work  for  the 
foreign  market,  commenced  more  than  three  years  before  the  date  of  the 
memorandum ;  and  in  the  first  letter  written  by  the  complainant  he  stated 
that  he  did  not  expect  any  compensation  for  his  services,  but  that  he 
should  desire  to  obtain  what  he  could  for  the  widow  of  the  author ;  and  it 
is  a  mistake  to  suppose  that  the  negotiation  as  to  the  notes  commenced 
before  there  was  any  understanding  upon  that  subject  between  those  par- 
ties. Enough  certainly  had  been  learned  to  satisfy  any  reasonable  person 
that  the  arrangement  could  be  made  if  desired,  and  that  was  sufficient  to 
justify  the  complainant  in  ascertaining  what  would  be  conceded  as  to  the 
notes.  Equally  unfounded  also  is  the  charge  that  Mr.  Brockhaiis  was 
ready  at  that  time,  or  at  any  time  before  or  afterward,  to  pay  the  six 
thousand  francs  without  any  stipulation  from  the  complainant  to  revise 
the  notes  and  superintend  their  publication.  His  letter  of  the  29th  of 
April,  1863,  is  a  complete  refutation  of  both  those  charges,  and  shows  to 
a  demonstration  that  the  services  to  be  rendered  by  the  complainant  really 
constituted  the  chief  inducement  to  the  arrangement.  Convinced  that  the 
urich  emendations"  made  to  the  work  by  the  complainant  would,  if 
adapted  to  his  proposed  new  edition,  be  of  great  value,  he  was  desirous  to 
secure  his  services  to  accomplish  that  object,  and,  in  order  to  do  that,  he 
was  willing  to  pay  the  described  amount.  By  his  letter  of  June  12, 1860, 
Mr.  Brockhaiis  called  for  a  definite  proposal ;  and  the  complainant,  in  his 
letter  of  August  25,  1862,  complied  with  that  request,  and  made  the 
proposal,  which,  with  slight  modifications,  was  subsequently  accepted; 
but  whether  before  or  after  the  commencement  of  the  negotiations  as  to 
the  notes,  is  wholly  immaterial.  The  charge  that  the  letter  of  the  29th 
of  April,  1863,  or  any  of  the  others,  was  concealed  from  Mrs.  Wheaton 
or  those  acting  in  her  behalf,  is  disproved  by  the  correspondence  from 
which  the  inferenoe  is  attempted  to  be  drawn.  Taken  as  a  whole,  the 
correspondence  satisfies  the  court  that  the  foreign  publisher  never  did 
agree  to  pay  the  six  thousand  francs,  except  upon  the  undertaking  of  the 
complainant  to  revise  his  annotations,  and  to  adapt  the  same  to  the  pro- 

J>osed  new  edition  for  the  foreign  market,  and  that  the  respondents  have 
ailed  to  prove  that  the  complainant  was  guilty  of  any  fraudulent  misrep- 
resentations or  concealment. 
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IV.  Extended  argument  to  show  that  the  fourth  proposition  of  the 
respondents  cannot  be  sustained,  is  unnecessary,  as  it  finds  no  support  in 
the  evidence.  Founded  as  the  proposition  is  upon  the  theory  that  the 
foreign  publisher  was  willing  to  pay  the  money  for  antecedent  obligations, 
or  as  a  gratuity  to  the  family  of  the  author,  it  is  sufficient  answer  to  it  to 
refer  to  what  is  said  in  response  to  the  preceding  proposition  without  en- 
tering into  details. 

V.  Next  proposition  of  the  respondents  is,  that  the  copyrights  of  the 
editions  of  1855  and  1863  are  void,  and  consequently  that  the  agreement 
expressed  in  the  memorandum  is  inoperative,  inasmuch  as  the  parties  en- 
tered into  the  same  through  mutual  mistake.  They  insist  that  the  copy- 
rights are  void  for  several  reasons,  which  will  be  separately  considered : 
First,  because  no  written  assignment  of  copyright,  or  of  the  inchoate 
right  of  the  complainant  thereto,  as  the  author,  was  ever  made  to  Mrs. 
Wheaton."  Second,  because  the  "notice  of  copyright  inserted  in  the 
several  copies  published  of  said  editions  "  is  defective,  "  in  the  omission  to 
give  notice  in  said  editions  of  the  copyright  secured  in  the  "  original  edi- 
tion of  the  work.  Third,  because,  upon  the  facts  alleged  and  proved  by 
the  complainant,  the  copyrights  of  the  editions  in  question  were  not 
taken  out  by  the  proper  person,  nor  in  the  proper  district. 

Copyright  may  be  granted  under  the  copyright  act  to  the  author  of  any 
book  falling  within  the  classes  described  in  the  first  section  of  the  act,  if 
the  author  is  a  citizen  of  the  United  States  or  permanently  resident 
therein ;  and  the  first  section  also  provides  that  such  author  shall  have 
**  the  sole  right  and  liberty  of  printing,  reprinting,  publishing,  and  vend- 
ing such  book,"  for  the  term  of  twenty-eight  years  from  the  time  of  re- 
cording the  title  of  the  same  as  therein  required.  Executors,  adminis- 
trators, and  legal  assigns  of  the  author  are  also  included  in  the  purview  of 
the  section  ;  but  the  fourth  section  provides  that  no  person  shall  be  enti- 
tled to  the  benefit  of  the  act  unless  he  shall,  before  publication,  deposit  a 
printed  copy  of  the  title  of  such  book  in  the  clerk's  office  of  the  district 
court  of  the  district  where  the  author  or  proprietor  shall  reside ;  and  the 
provision  is  that  the  clerk  of  such  court  shall  record  such  printed  copy 
forthwith  in  a  book  to  be  kept  for  that  purpose,  and  in  the  form  therein 
prescribed.  4  Stat,  at  Large,  437.  Where  the  author  continues  to  be 
the  owner  he  is  entitled  to  a  copy  of  the  title  ;  but  if  he  has  parted  with 
the  ownership,  the  requirement  is  that  the  clerk  of  such  district  shall  give 
a  copy  of  the  title  under  the  seal  of  the  cotirt  to  the  proprietor.  lb. 
437.  Proprietors  of  any  such  book,  though  not  authors,  are  also* recog- 
nized as  entitled  to  the  benefits  of  the  act  in  another  provision  of  the 
fourth  section,  in  which  they  are  required  within  three  months  from  the 
publication  of  said  book  to  deliver,  or  cause  to  be  delivered,  a  copy  of  the 
same  to  the  clerk  of  said  district.  Legal  proprietors,  though  not  authors, 
may  also  recover  of  persons  who  print  or  publish  any  manuscript,  the 
property  of  which  is  in  them,  without  their  consent,  all  damages  occa- 
sioned by  such  injury.  Stevens  v.  Gladding,  17  How.  447.  See  also  4 
Stat,  at  Large,  437,  439,  §§  6, 15. 

Left  in  moderate  circumstances,  Mrs.  Wheaton  very  properly  desired 
to  obtain  something  from  the  literary  publications  of  her  late  husband, 
and  with  that  view  she  sought  the  advice  of  the  complainant,  as  the  inti- 
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mate  friend  of  the  author  and  of  his  family.  Consultations  accordingly 
took  place  between  them  upon  the  subject.  Suggestion  was  first  made 
that  his  reports  of  the  decisions  of  the  supreme  court  might  be  repub- 
lished ;  but  their  attention  was  soon  directed  to  a  new  edition  of  the  Ele- 
ments of  International  Law,  as  affording  more  promise  of  profit  beyond 
mere  remuneration.  Editorial  labors  were  necessary  to  such  an  undertak- 
ing, and  the  complainant  tendered  his  services,  and  the  same  were  gladly 
accepted  by  Mrs.  Wheaton  and  her  children. 

Pursuant  to  that  arrangement,  the  complainant  edited  in  succession  the 
two  editions  in  question  —  that  is,  he  made  some  additions  to  and  emen- 
dations of  the  text,  prepared  the  notes,  composed  the  memoir,  and  made 
the  indices.  Alterations  were  made  in  the  arrangement  as  first  concluded ; 
but  it  is  unnecessary  to  enter  into  details,  as  the  proofs  are  clear  that  the 
complainant  acted  throughout  that  entire  period  with  the  distinct  under- 
standing that  his  services  in  editing  those  editions  were  to  be  gratuitous 
and  without  any  charge.  Speakiqg  of  the  first  annotated  edition,  the 
agreement  was  distinct  that  the  contributions  were  to  be  furnished  with- 
out charge,  and  the  edition  of  1863  was  prepared  with  the  same  explicit 
understanding  between  the  parties.  Although  the  services  were  gratui- 
tous, the  contributions  of  the  complainant  became  the  property  of  the 
proprietor  of  the  book,  as  the  work  was  done  just  as  effectually  as  they 
would  if  the  complainant  had  been  paid  daily  an  agreed  price  for  his 
labor.  He  gave  the  contributions  to  the  proprietor  for  those  two  editions 
of  the  work,  and  the  title  to  the  same  vested  in  the  proprietor,  as  the 
work  was  done,  to  the  extent  of  the  gift,  and  subject  to  the  trust  in  favor 
of  the  donor,  as  necessarily  implied  by  the  terms  of  the  arrangement. 
Sweet  v.  Benning,  16  C.  B.  480  ;  May  hew  v.  Maxwell,  1  Johns.  &  H.  315. 
Delivery  was  made  as  the  work  was  done,  and  the  proprietor  of  the  book 
needed  no  other  muniment  of  title  than  what  was  acquired  when  the 
agreement  was  executed.  Sweet  v.  Cater,  11  Sim.  572 ;  Simms  v.  Mar* 
ryot,  7  Eng.  L.  &  Eq.  837 ;  Woods  v.  Russell,  5  Barn.  &  Aid.  942  ;  At- 
kinson v.  Bell,  8  Barn.  &  Cress.  277.  Vested  as  the  title  and  property  of 
the  contributions  were  in  Mrs.  Wheaton,  she  would  not  acquire  anything 
by  an  assignment  from  the  contributor,  as  he  had  neither  the  immediate 
title  to  the  contributions  nor  any  inchoate  right  of  copyright  in  those  edi- 
tions. He  could  not  assign  anything,  because  he  owned  nothing  in  prce- 
senti,  as  the  title  to  his  contributions  and  the  inchoate  right  of  copyright 
for  those  editions  had  become  vested  .in  Mrs.  Wheaton  as  proprietor  of  the 
book.  '  Clarke  v.  Spence,  4  Ad.  &  Ell.  483  ;  Laidlerv.  Burlinson,  2  Mees. 
&  Wels.  602.  Guided  by  these  views,  the  court  is  of  the  opinion  that 
none  of  the  authorities  cited  by  the  respondents  to  show  that  a  written 
assignment  from  the  complainant  to  Mrs.  Wheaton  was  necessary  to  have 
any  proper  application  to  the  question  under  consideration,  because  the 
complainant  never  acquired  any  right  to  demand  a  copyright  in  his  con- 
tributions to  those  two  editions,  but  the  contributions  as  they  were  made 
and  composed,  or  put  in  form,  became  vested  in  the  proprietor.  Shepherd 
et  al.  v.  Conquest,  17  C.  B.  443,  444 ;  Chitty  on  Con.  (10th  Am.  ed.) 
401 ;  Tonson  v.  Walker,  8  Swanst.  672.  Certain  remarks  are  found  in 
the  opinion  of  the  court  in  the  case  of  Pierpont  v.  Fowle,  2  W.  &  M. 
46,  apparently  inconsistent  with  the  views  here  expressed ;  but  the  deci- 
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sion  of  the  court  in  that  case  is  a  sufficient  answer  to  those  remarks. 
Contrary  views,  it  is  sometimes  supposed,  are  also  expressed  in  the  case 
of  Atwill  v.  Ferrett,  2  Bl&tch.  46  ;  but  the  learned  judge  admits  that  an 
equitable  title  may  vest  in  one  person  to  the  labors  of  another  where  the 
relations  of  the  parties  are  such  that  the  former  is  entitled  to  an  assign- 
ment of  the  production,  which  is  the  precise  point  involved  in  the  case 
before  the  court ;  and  many  other  authorities  tnan  those  cited  in  that  case 
sustain  the  same  principle.  Sweet  v.  Shaw,  8  Jurist,  217 ;  Oolburn  v. 
Duneomb,  9  Sim.  155;  Little  v.  Gould,  2  B latch.  862;  Sweet  v.  Cater, 
11  Sim.  572  ;  Mawman  v.  Tegg,  2  Russ.  885  ;  Niool  v.  Stockdale,  8  Swanst. 
687  ;  Gary  v.  Longman,  8  Esp.  273. 

Second  defect  in  the  copyright,  as  alleged  in  argument  by  the  respond- 
ent, "  consists  in  the  omissipn  to  give  notioe  in  said  editions  of  the  copy- 
right secured  in  the  original  edition."  Persons  desirous  of  securing  a 
copyright  must  comply  with  the  conditions  of  the  copyright  act,  and  if 
they  fail  to  do  so  they  are  not  entitled  to  the  benefit  of  its  provisions. 
Authorities  to  support  that  proposition  are  not  necessary,  as  those  condi- 
tions are  prescribed  by  an  act  of  Congress.  Deposit  must  be  made  before 
publication,  if  the  subject-matter  is  a  book,  of  a  copy  of  such  book  in  the 
clerk's  office  of  the  district  court,  as  before  explained ;  and  the  applicant 
must  give  information  of  coyright  being  secured,  by  causing  to  be  inserted, 
in  the  several  copies  of  each  and  every  edition  published  during  the  term 
secured,  on  the  title-page  or  the  page  succeeding,  the  following  words, 
viz. :  "  Entered  according  to  act  of  Congress  in  the  year  by  A.  B., 

in  the  clerk's  office  of  the  district  court  of  "  (as  the  case  may 

be).  Beyond  doubt,  the  omission  to  comply  with  those  requirements  ren- 
ders the  copyright  invalid,  as  the  act  provides  that  no  person  shall  be  en- 
titled to  the  benefit  of  the  act  unless  ne  fulfils  those  conditions  ;  but  the 
important  inquiry  arises,  what  are  those  conditions  ?  Wheaton  v.  Peters, 
8  Pet.  591 ;  JSwer  v.  Coxe,  4  Wash.  487.  Full  compliance  with  the  con- 
ditions prescribed  in  the  fourth  section  of  the  act  is  conceded ;  but  the 
theory  of  the  respondents  is  that  the  fifth  section  of  the  act  requires  that 
the  same  notice,  in  totidem  verbis,  must  be  inserted  in  the  several  copies  of 
each  and  every  edition  published  during  the  term  secured,  so  that  the  sec- 
ond and  every  subsequent  edition  shall  correctly  specify  the  date  of  the 
original  entry.  They  cite  no  authorities  which  support  the  proposition, 
and  they  assign  no  reasons  in  support  of  it,  except  that  the  act  makes 
no  provision  for  a  change  of  the  date  in  the  successive  notices  to  be  given, 
and  that  the  omission  to  give  notice  of  the  original  copyright  in  subse- 
quent editions  tends  to  mislead  the  public.  Acts  of  Congress  are  to  be 
construed  by  the  rules  of  the  common  law,  and  the  construction  should 
be  such  as  will  carry  into  effect  the  true  intent  and  meaning  of  the  legis- 
lature ;  but  the  province  of  construction  can  never  extend  beyond  the 
language  employed  as  applied  to  the  subject  matter  and  the  surrounding 
circumstances.  Mice  v.  Railroad,  1  Black,  859 ;  Binney  v.  Canal  Co.  8 
Pet.  201.  Change  of  date  in  the  notice  required  in  case  of  successive  edi- 
tions of  the  same  book,  it  may  be  conceded,  is  not  contemplated  by  the 
fifth  section  of  the  copyright  act;  but  the  meaning  of  the  provision  is 
that  a  new  notice  in  the  same  prescribed  form  shall  be  given  in  every  im- 
proved edition  published  during  the  term.    Compliance  with  that  require- 
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ment,  when  the  original  edition  is  published,  is  a  full  protection  for  that 
edition  throughout  the  term  ;  but  it  is  no  protection  to  a  second  edition 
with  notes,  nor  to  any  succeeding  edition  with  improvements,  because  the 
requirement  is  that  the  "  information  of  copyright  secured  "  shall  be  "  in- 
serted in  the  several  copies  of  each  and  every  edition."  Neglect  to  com- 
ply with  that  condition  in  a  second  edition  will  not  vitiate  the  copyright 
of  the  original  edition  if  it  was  regularly  secured,  nor  will  a  valid  copy- 
right of  a  second  edition  cure  material  defects  in  the  copyright  of  the  orig- 
inal edition.  Copyrights  of  the  editions  of  a  work  other  than  the  original 
edition  are  granted  for  additions* to,  emendations  of,  or  improvements  in 
the  work,  and  every  copyright  should  bear  date  of  the  day  when  it  was 
secured.  Authors  or  proprietors  of  a  book  for  which  a  copyright  is  se- 
cured are  required  by  the  second  section  of  the  Act  of  the  3d  of  March, 
1865,  "  within  one  month  of  the  date  of  publication  "  to  transmit,  free  of 
postage  or  other  expense,  a  printed  copy  of  the  book  to  the  library  of 
Congress  at  Washington,  for  the  use  of  said  library  ;  and  the  fourth  sec- 
tion provides  that,  in  the  construction  of  that  act,  the  word  "  book  "  shall 
be  construed  to  mean  every  volume  and  part  of  a  volume,  together  with 
all  maps,  prints,  or  other  engravings  belonging  thereto,  and  shall  include 
a  copy  of  any  second  or  subsequent  edition  which  shall  be  published  with 
any  additions ;  but  the  proviso  enacts  that  the  author  or  proprietor  shall 
not  be  required  to  deliver  to  the  said  library  any  copy  of  the  second  or 
any  subsequent  edition  of  any  book,  unless  the  same  shall  contain  addi- 
tions as  aforesaid,  nor  of  any  book  not  the  subject  of  copyright*  13  Stat- 
utes at  Large,  540.  Prior  to  the  passage  of  that  act,  the  courts  had  de- 
cided that  the  "  information  of  copyright  being  secured,"  if  duly  entered 
in  the  first  volume  of  a  work  of  several  volumes,  was  sufficient ;  but  all 
the  residue  of  the  provision  is  merely  in  affirmance  of  the  true  intent  and 
meaning  of  the  copyright  act.  Dwight  v.  Appleton,  1  N.  Y.  Leg.  Obs. 
198.  Subsequent  editions  without  alterations  or  additions  should  have  the 
same  entry,  because  they  find  their  only  protection  in  the  original  copy- 
right; but  second  or  subsequent  editions  with  notes  or  other  improve- 
ments are  new  books  within  the  meaning  of  the  copyright  acts,  and  the 
authors  or  proprietors  of  the  same  are  required  to  "  deposit  a  printed  copy 
of  such  book,"  and  "  give  information  of  copyright  being  secured,"  as  u 
no  prior  edition  of  the  work  had  ever  been  published ;  and  the  term  of 
the  copyright  as  to  the  notes  or  improvements  is  computed  from  the  time 
of  recording  the  title  thereof,  and  not  from  the  time  of  recording  the  title 
of  the  original  work.  Copyrights,  like  letters  patent,  afford  no  protection 
to  what  was  not  in  existence  at  the  time  when  they  were  granted.  Im- 
provements in  an  invention  not  made  when  the  original  letters  patent 
were  issued  are  not  protected  by  the  letters  patent,  nor  are  the  improve- 
ments in  a  book  not  made  or  composed  when  the  printed  copy  of  the  book 
was  deposited  and  the  title  thereof  recorded  as  required  in  the  fourth  sec- 
tion of  the  copyright  act.  Protection  is  afforded  by  virtue  of  a  copyright 
of  a  book,  if  duly  granted,  to  all  the  matter  which  the  book  contained 
when  the  printed  copy  of  the  same  was  deposited  in  the  office  of  the  clerk 
of  the  district  court,  as  required  by  the  fourth  section  of  the  copyright 
act ;  but  new  matter  made  or  composed  afterward  requires  a  new  copy- 
right, and  if  none  is  taken  out,  the  matter  becomes  public  property,  just 
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as  the  original  book  would  have  become  if  a  copyright  for  it  had  never 
been  secured.  Publishers  may  be  in  the  habit  of  inserting  more  than  one 
notice  in  new.  editions,  but  there  is  no  act  of  Congress  prescribing  any 
such  condition.  Whenever  a  renewal  is  obtained  under  the  second  section 
of  the  copyright  act,  the  requirement  is  that  the  title  of  the  work  so  se- 
cured shall  be  a  second  time  recorded,  and  that  the  applicant  must  comply 
with  all  the  other  regulations  in  regard  to  original  copyrights  ;  but  there 
is  nothing  in  any  act  of  Congress  to  show  that  oacn  successive  edition 
must  specify  the  date  of  the  original  copyright,  as  contended  by  the  re- 
spondents. Tendency  to  mislead  the  public  cannot  be  successfully  predi- 
cated of  a  copyright  in  due  form  of  law,  where  it  appears  that  the  party 
who  secured  it  complied  with  all  the  conditions  prescribed  in  the  copyright 
act,  which  is  all  that  need  be  remarked  in  reply  to  the  suggestion  of  the 
respondents  upon  that  subject. 

Special  examination  of  the  third  objection  made  by  the  respondents  to 
the  copyrights  in  question  is  unnecessary,  as  it  is  clear  that  if  the  property 
and  title  of  the  matter  contributed  by  the  complainant  vested  in  Mrs. 
Wheaton  as  the  work  was  done,  she  was  the  proper  person  to  take  out  the 
copyright ;  and  it  is  not  controverted  that,  if  sue  was  the  proper  person, 
she  took  it  out  in  the  proper  district. 

Based  as  the  objections  to  the  validity  of  the  copyrights  are,  upon  an 
assumed  construction  of  the  fifth  section  of  the  copyright  act,  the  court 
thought  it  light  to  examine  the  several  questions  presented  upon  their 
merits  ;  but  it  would  be  a  sufficient  answer  to  the  entire  proposition  to  say 
that  no  such  defence  is  set  up  in  the  answer.  Foster  v.  Goddard,  1 
Black,  518.  Other  answers  are  made  by  the  complainant  to  the  proposi- 
tion ;  but  the  court  having  come  to  the  conclusion  that  it  is  founded  in  a 
misconstruction  of  the  copyright  act,  do  not  find  it  necessary  to  give  the 
other  suggestions  much  consideration.  Stated  in  brief  words,  the  con- 
clusions of  the  court  are  that  the  copyrights  are  valid,  and  that  the  agree- 
ment set  forth  in  the  memorandum  is  binding. 

VI.  Unexecuted,  however,  as  the  agreement  is,  it  does  not  transfer  nor 
assign  the  copyrights  in  question  to  the  complainant.  Both  parties  agree 
to  that  proposition  ;  but  the  respondents  err  in  supposing  that  the  agree- 
ment does  not  provide  for  nor  contemplate  any  such  transfer  or  assign- 
ment, as  is  plainly  shown  by  the  very  terms  of  the  memorandum.  Copy- 
right of  a  book,  when  taken  out  in  due  form,  secures  to  the  author  or 
proprietor  the  sole  right  and  liberty  of  printing,  reprinting,  publishing 
and  vending  such  book  during  the  term  for  which  it  is  granted ;  but  it 
secures  nothing  more ;  and  the  agreement  was  that  Mrs.  Wheaton,  who 
held  the  legal  title  of  the  copyrights,  should  make  no  use  of  the  notes  in  a 
new  edition  without  the  written  consent  of  the  complainant,  and  that  she 
would  give  him  the  right  to  make  any  use  of  the  same  he  might  see  fit, 
which  was  in  all  respects  equivalent  to  a  contract  to  transfer  and  assign  to 
him  the  legal  title  to  the  copyrights.  Equity  would  have  compelled  the 
execution  of  the  formal  instrument  therein  stipulated  if  the  right  to  de- 
mand it  had  not  been  waived  by  the  complainant.  His  claim  as  now  pre- 
sented is  twofold,  and  in  the  judgment  of  the  court  it  may  be  sustained 
upon  both  grounds.  Curtis  on  Copyrights,  815  ;  Mawman  v.  Tegg,  2  Buss. 
385 ;  Sweet  v.  Shaw,  3  Jurist,  217 ;  Colburn  v.  Duncombe,  9  Sim.  155. 

vol.  n.  27 
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The  legal  title  to  the  copyrights  is  in  Mrs.  Wheaton  or  her  legal  represent- 
ative, and  the  complainant  claims  in  the  first  place  that  the  same  is  held 
in  trust  for  him  as  the  equitable  owner  of  the  notes  by  virtue  of  the 
original  arrangement  under  which  the  same  were  prepared.  -  Secondly,  the 
complainant  claims  that  the  negative  as  well  as  the  affirmative  promise 
contained  in  the  agreement  in  regard  to  the  use  of  the  notes  was  binding 
upon  Mrs.  Wheaton,  and  that  both  are  obligatory  upon  her  legal  represent- 
ative, and  all  others -having  notice  of  the  existence  of  those  covenants. 
Barfield  v.  Kelly r,  4  Russ.  355. 

Two  principal  objections  are  taken  by  the  respondents  to  the  claim  of 
the  complainant  that  he  is  the  equitable  owner  of  the  notes  under  the 
original  arrangement.  First,  they  deny  that  the  proofs  in  the  case  war- 
rant any  such  finding,  especially  as  the  theory  is  denied  in  the  answer. 
Second,  they  contend  that  Mrs.  Wheaton,  if  such  was  the  agreement, 
could  not  legally  copyright  the  notes,  as  it  would  show  that  she  was  but  a 
mere  licensee,  and  that  the  copyrights  in  that  state  of  the  case  would  be 
void  on  that  account. 

First,  conclusive  proof  to  show  what  was  the  original  understanding  be- 
tween the  parties  is  found  in  the  correspondence  upon  the  subject.  Un- 
aided by  any  one,  the  complainant  prepared  the  notes,  but  with  the  ex- 
press understanding  that  he  would  do  so  without  any  charge,  and  that 
the  property  of  the  same,  so  far  as  respected  the  new  edition,  should  vest 
in  the  proprietor  of  the  book,*  and  that  she  should  take  out  the.  copyright 
and  remain,  as  she  was,  the  sole  and  exclusive  owner  of  the  entire  book. 
Liberal,  however,  as  the  agreement  was  toward  the  proprietor  of  the  book, 
yet  it  did  not  include  anything  except  that  edition ;  and  when  the  second 
annotated  edition  was  prepared  under  a  similar  arrangement,  as  conceded 
by  both  parties,  the  agreement  was  not  extended  beyond  that  publication. 
Confirmation  of  those  propositions  is  unnecessary,  as  they  are  not  con- 
troverted by  the  respondents.  They  deny  that  it  was  agreed  between  the 
parties  that  the  notes  should  ever  afterward  become  the  property  of  the 
complainant,  but  they  do  not  allege  nor  offer  any  proof  tending  to  show 
that  his  agreement  with  Mrs.  Wheatdn  extended  beyond  the  annotated 
editions.  Tested  by  these  indubitable  facts,  the  rights  of  the  parties  are 
plain  and  easy  to  be  understood.  As  the  proprietor  of  the  book,  Mrs. 
Wheaton,  by  virtue  of  that  arrangement,  became  the  absolute  owner  of 
the  notes  as  they  were  prepared,  so  far  as  respects  the  editions  in  ques- 
tion ;.  and  she  also  acquired  therewith  the  right  to  copyright  the  same  for 
the  protection  of  the  property  ;  but  she  did  not  acquire  thereby  any  right 
or  title,  legal  or  equitable,  to  use  the  notes  in  a  third  edition  of  the  an- 
notated work  without  the  consent  of  the  complainant.  Proof  to  support 
any  such  right  or  title  is  entirely  wanting  in  the  record,  and  no  such  right 
or  title  is  set  up  in  the  answer.  Sweet  v.  Cater,  11  Sim.  572.  Such 
omission  confirms  the  view  that  no  such  right  or  title  was  intended  to  be 
conveyed,  and  the  subsequent  conduct  of  the  parties  in  executing  the 
memorandum  tends  strongly  to  the  same  conclusion. 

Second,  suppose  the  facts  to  be  so,  then  the  respondents  contend  that 
the  copyrights  are  void,  because,  as  they  insist,  the  applicant  for  the  same 
was  a  mere  licensee  of  the  author  of  the  notes  ;  but  the  court  is  of  a  differ- 
ent opinion  for  the  reasons  already  given,  as  well  as  for  others  yet  to  be 
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mentioned.  Literary  property,  even  when  secured  by  copyright,  differs 
in  many  aspects  from  property  in  personal  chattels,  and  the  tenure  of  the 
property  is  governed  by  somewhat  different  rules ;  but  the  difference  in 
the  nature  and  tenure  of  the  property  is  much  greater  before  copyright  is 
taken  out,  and  while  the  right  to  that  protection  for  the  same  remains 
entirely  inchoate.  Title  to  the  notes  or  improvements  prepared  for  a  new 
edition  of  a  book  previously  copyrighted  may,  in  certain  cases,  be  acquired 
by  the  proprietor  of  a  book  from  an  employee,  by  virtue  of  the  contract  of 
employment,  without  any  written  assignment ;  and,  when  so  acquired,  the 
tenure  of  the  property  depends  upon  the  terms  of  the  contract,  but  it  can- 
not be  held  to  be  a  mere  license  where,  as  in  this  case,  the  contract  was 
that  the  proprietor  of  the  book  should  take  the  exclusive  right  to  the  con- 
tributions for  two  successive  editions,  together  with  the  right  to  copyright 
the  same  for  the  protection  of  the  property,  as  the  inchoate  right  of  copy- 
right unquestionably  passed  to  the  proprietor  of  the  book  by  the  same 
arrangement.  Agawam  Co.  v.  Jordan,  7  Wall.  603  ;  Fletcher  v.  Morey,  2 
Story,  564.  Such  inchoate  right  is  incapable  of  any  other  limitation 
than  that  prescribed  by  the  copyright  act,  so  that  the  proprietor  of  the 
book  necessarily  took  out  the  copyright  in  the  usual  form.  Beyond  con- 
troversy, she  took  it  out  by  the  consent  of  the  complainant ;  and  it  is 
equally  clear,  in  the  judgment  of  the  court,  that  she  took  it  out  for  the 
protection  of  her  own  property  in  the  notes,  and  in  trust  for  the  complain- 
ant when  her  property  in  the  notes  should  cease.  Mawman  v.  Tegg,  2 
Russ.  385 ;  Little  v.  Would,  2  Blatch.  365.  Arrangements  of  the  kind, 
it  is  believed,  are  frequently  made  between  the  proprietors  of  books  and 
editors  employed  to  prepare  notes  or  other  improvements  to  successive 
editions ;  and  it  is  not  perceived  that  there  is  any  legal  difficulty  in  up- 
holding such  a  contract  where,  as  in  this  case,  it  violates  the  rights  of  no 
one,  and  is  entirely  consistent  with  the  public  right.  Fletcher  et  ah  v. 
Morey,  2  Story,  566.  Entered  into  as  it  was  in  good  faith,  and  with  a 
full  knowledge  of  all  the  facts,  it  was  not  void  ;  and  neither  the  represent- 
ative of  the  proprietor  of  the  book,  nor  any  other  person  having  notice  of 
the  same,  is  at  liberty  to  repudiate  it,  as  it  appears  that  it  was  knowingly 
acted  upon  in  a  way  that  the  complainant  would  suffer  serious  pecuniary 
injury  to  allow  it  to  be  disproved.  Farina  v.  Silverlock,  39  Eng.  L.  &  Eq. 
516 ;  Eicolt  v.  Bannister,  17  C.  B.  (N.  S.)  708 ;  Sherman  v.  Champlain 
Co.  31  Vt.  175 ;  Cairncro$8  v.  Lorimer,  3  Law  Times,  180 

Grant  that  the  several  conclusions  announced  by  the  court  are  correct, 
still  the  respondents  insist  that  the  complainant  is  not  entitled  to  a  de- 
cree, because  they  contend  that  they  have  not  infringed  the  equitable 
right  of  the  complainant  to  the  exclusive  use  of  the  notes  in  question,  nor 
violated  the  t^rms  of  the  agreement  as  expressed  in  the  memorandum. 

Before  proceeding  to  examine  the  question  of  infringement,  it  will  be 
necessary  to  reproduce,  as  concisely  as  possible,  some  of  the  principal 
issues  upon  the  subject  as  presented  in  the  pleadings. 

Statement  of  the  complainant  is  that,  prior  to  the  last  edition  anno- 
tated by  him,  there  was  no  book  of  international  law  in  which  all  the 
authorities  bearing  upon  the  different  questions  discussed  or  referred  to  in 
the  original  work  of  the  author,  or  in  his  antecedent  annotations,  were 
collected  and  presented  in  a  convenient  form  for  reference.     Such  author- 
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ities  as  be  represents  consisted  of  judicial  decisions,  diplomatic  discussions 
by  distinguished  diplomatists,  and  dissertations,  treatises,  and  lectures  of 
learned  publicists  and  writers  upon  the  law  of  nations ;  that  he  undertook 
to  collect  and  present,  and  by  a  considerable  amount  of  labor  and  intel- 
lectual exertion  did  collect  and  present,  in  his  notes  and  in  a  convenient 
form,  with  reference  to  each  question  so  discussed,  the  discussions  and 
opinions  as  aforesaid,  translating  such  as  were  in  any  foreign  language, 
and  giving  them  in  full  where  they  seemed  sufficiently  important  to  be  so 
presented,  and  in  other  cases  referring  to  them,  giving  the  name  of  the 
book  and  the  page  where  the  passage  could  be  found ;  that  many  of  the 
authorities  so  collected,  and  particularly  those  relating  to  diplomatic  dis- 
cussions and  negotiations,  and  those  showing  the  way  in  which  cases  in- 
volving principles  of  international  law  have  arisen  between  different 
nations  and  been  determined,  are  to  be  found  in  newspapers,  gazettes, 
legislative  debates,  the  series  of  books  such  as  the  Annual  Register,  and 
others  named  or  referred  to  in  the  bill  of  complaint,  not  treatises  on  inter- 
national law ;  that  there  is  no  book  which  can  serve  as  an  index  or  digest 
to  assist  an  author  in  any  material  respect  in  collecting  such  authorities ; 
that  the  number  of  books  and  papers  of  that  nature  examined  by  him  in 
searching  for  the  authorities  and  matters  cited  by  him  is  so  great  that  it  is 
only  possible  to  make  such  collection  by  devoting  much  attention  to  the 
subject  for  many  years,  and  by  making  and  preserving  memoranda  of  such 
matters  bearing  upon  the  subject  as  from  time  to  time  may  come  to  the 
knowledge  of  a  person  giving  a  large  share  of  his  attention  to  such  mat- 
ters, and  reading  all  such  books  as  relate  to  the  subject,  and  availing  him- 
self of  much  intercourse  with  persons  conversant  with  such  matters.  Cor- 
responding statement  of  the  respondent  is  that  the  plan  of  work  he 
adopted  was  to  take  the  text  of  the  author  of  the  book,  with  his  notes, 
and  annotate  the  same  with  original  notes  of  his  own,  in  the  same  manner 
as  if  they  had  never  before  been  annotated ;  that  it  was  no  part  of  his 
plan  to  revise,  reduce,  or  alter  the  complainant's  notes,  even  in  such  man- 
ner as  the  law  of  copyright  would  have  permitted  if  the  complainant  had 
had  a  copyright  therein ;  but  that  his  course  was  after  reading  a  topic  in 
the  text,  if  he  thought  it  required  annotation,  to  examine  all  the  works  to 
which  he  had  access  bearing  upon  the  topic,  and,  among  others,  but  not 
more  or  differently  than  others,  the  contributions  of  the  complainant. 
When  he  had  made  all  the  examination  he  thought  necessary,  the  allega- 
tion is  that  he  then  gave  the  subject  the  best  reflection  he  could,  and  sub- 
sequently wrote  out  a  new  and  original  note  in  every  instance,  in  manu- 
script throughout,  in  bis  own  hand  or  that  of  an  amanuensis,  and  without 
other  reference  to,  or  assistance  from,  any  notes  of  the  complainant  than 
as  above  stated. 

The  complainant  also  alleges  that  in  preparing  the  text  of  his  edition  he 
exercised  a  considerable  amount  of  skill  and  judgment  in  the  arrangement 
of  his  annotations,  and  in  combining  and  connecting  them  with  the  text, 
and  that  he  prepared  a  complete  index  to  the  same ;  and  he  charges  that 
the  respondents,  in  their  book,  have  copied,  conformed  to,  and  pirated  the 
said  annotated  book  and  the  annotations  of  the  same  which  he  prepared  ; 
and  that  they  have  used  and  availed  themselves  of  the  said  book  and  anno- 
tations of  the  said  labors  of  the  complainant.    Responsive  to  the  charge 
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that  his  notes  are  in  a  great  part  taken  and  copied  from  those  of  the  com- 
plainant, and  that  he  has  pirated  and  unduly  used  die  contributions  of 
the  complainant,  the  respondent  totally  denies  the  same  and  every  part 
thereof.  Evidence  to  show  that  the  notes  in  the  two  annotated  editions 
of  Wheaton's  Elements  of  International  Law,  as  prepared  by  the  com- 
plainant, involved  great  research  and  labor  beyond  what  appears  in  those 
two  works,  is  unnecessary,  especially  as  the  allegations  in  the  bill  of  com- 
plaint to  that  effect  are  not  directly  denied  in  the  answer ;  and  it  is  equally 
obvious  and  clear  that  the  results  of  the  research  and  labor  there  exhibited 
could  not  well  have  been  accomplished  by  any  person  other  than  one  of 

freat  learning,  reading,  and  experience  in  such  studies  and  investigations, 
uch  a  comprehensive  collection  of  authorities,  explanations,  and  well  con- 
sidered suggestions  is  nowhere,  in  the  judgment  of  the  court,  to  be  found 
in  our  language*,  unless  it  be  in  the  text  and  notes  of  the  author  of  the 
original  work.  Uncontradicted  as  these  propositions  are,  it  would  be  an* 
act  of  supererogation  to  add  anything  further  in  their  support.  Much, 
also,  has  been  accomplished  by  the  last  editor  of  the  work  in  the  same 
direction,  and  in  the  collection  and  presentation  of  similar  matters  wholly 
distinct  and  separate  from  what  was  antecedently  collected  and  presented 
by  the  complainant.  But  the  review  and  comparison  of  the  merits  of  the 
respective  books  are  not  matters  within  the  province  of  the  court,  except 
so  far  as  the  same  become  necessary  in  order  to  decide  the  issues  involved 
in  the  pleadings.  Stripped  of  all  mere  form,  the  charge  against  the  re- 
spondent is  that  he  has  infringed  the  rights  of  the  complainant ;  and  that 
question  is  the  only  one  of  much  importance  which  remains  to  be  con- 
sidered. Apart  from  the  testimony  of  the  parties  themselves,  and  the 
comparison  of  the  books,  the  evidence  in  the  case  consists  mainly  of  the 
testimony  of  the  two  experts,  and  the  result  of  the  respective  comparisons 
made  by  them,  of  the  notes  and  citations  of  authorities  contained  in  one 
of  the  books  with  those  of  a  corresponding  character  contained  in  the 
other,  together  with  the  opinion  of  each  expert  witness,  whether  the 
several  notes  and  citations  so  examined  and  compared  are  or  are  not  of 
the  same  character.  •  Though  admissible  in  all  such  cases,  the  opinions  of 
experts  are  nevertheless  in  their  nature  secondary  evidence ;  but  the  com- 
parisons made  by  them  in  this  case  have  very  much  facilitated  the  investi- 
gations made  by  the  court.  Considerable  aid  has  been  derived  from  that 
source,  and  from  the  testimony  of  the  parties ;  but  the  court  has  found  it 
necessary  to  reexamine  the  comparisons  made  by  the  witnesses,  and  to 
make  others  for  themselves,  in  order  to  come  to  a  satisfactory  conclusion. 
Regarded  as  a  basis  to  enable  the  court  to  compare  one  book  with  the 
other,  the  results  given  by  the*  experts,  as  exhibited  in  their  depositions, 
have  proved  to  be  of  great  service  to  the  court  in  estimating  the  weight 
to  be  given  to  their  respective  opinions.  Complicated  as  the  facts  are, 
the  examination  of  the  case  has  imposed  much  labor  upon  the  judges; 
but  the  investigation  has  been  made  with  care,  and  continued  from 
time  to  time  until  both  are  satisfied  that  the  court  is  prepared  to  ren- 
der a  just  decision.  Like  other  controversies  of  a  similar  character,  the 
issue  upon  the  merits  presents  two  questions,  one  of  fact  and  the  other 
of  law.  Stated  in  brief  terms,  the  question  of  fact  is,  What  use  did  the 
respondents  who  edited  the  edition  in  question  make  of  the  complainant's 
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notes  ?  And  the  question  of  law  presented,  inasmuch  as  it  is  conceded 
that  he  used  the  same  to  some  extent,  is,  Was  Jbhat  use  allowable,  or  was 
it  of  a  character  and  to  such  an  extent  that  it  infringed  the  complainant's 
rights?  Direct  evidence  upon  the  subject  is  unattainable,  as  the  respond- 
ent states  that  he  cannot  remember  nor  undertake  to  give  the  authors 
from  whom  he  derived  any  particular  class  of  citations.  Difficult  though 
it  be  to  make  proof,  still  the  complainant  is  not  entitled  to  any  decree  un- 
less he  proves  infringement,  as  alleged,  to  the  satisfaction  of  the  court,  as 
the  burden  in  that  issue  is  always  upon  the  party  making  the  charge. 
Except  that  the  burden  is  upon  the  complainant,  the  same  difficulty  is 
experienced  by  the  respondents  in  their  efforts  to  prove  the  affirmative 
allegations  of  the  answer,  and  consequently  both  parties  are  obliged  to  rely 
chiefly  upon  a  comparison  of  the  contents  of  the  respective  books  as  the 
best  evidence  which  either  party  is  able  to  produce.  Examination  of  the 
notes  contained  in  the  respective  books  will  show  that  the  description  given 
of  them  by  one  of  the  respondents'  witnesses  is  quite  accurate.  He  states 
to  the  effect  that  they  are  either  statements  of  historical  events,  accounts 
of  legislative  debates,  narratives  of  diplomatic  discussions,  negotiations,  or 
correspondence,  abstracts  of  cases  in  the  courts  or  judicial  tribunals  of  dif- 
ferent countries,  of  summaries  of  other  text  writers  or  essayists  on  inter- 
national law,  and  other  kindred  topics,  accompanied  with  references  to  the 
books  and  documents  where  the  matters  are  to  be  found.  Such  authorities 
and  references  of  the  kind  mentioned  are  very  numerous  in  the  edition 
containing- the  notes  of  the  complainant,  and  he  contends  that  the  respond- 
ent has  made  a  much  larger  use  of  such  notes,  references,  and  authorities, 
including  those  collected  and  presented  by  him  to  illustrate  particular 
topics  of  international  law,  than  the  law  of  copyright  or  the  agreement  be- 
tween him  and  Mrs.  Wheaton,  as  expressed  in  the  memorandum,  will  per- 
mit. Numerous  instances  are  given  where  the  same  topics  are  illustrated 
in  the  two  works  by  reference  to  the  same  historical  facts  or  diplomatic 
negotiations,  and  where  the  views  expressed  are  supported  by  the  citation 
of  the  same  books,  pamphlets,  debates,  and  newspapers;  and  the  com- 
plainant contends  that  these  coincidences  occur  in  instances  so  numerous 
that  it  is  past  belief  that  they  could  be  accidental ;  and  he  insists  that  the 
just  inferences  to  be  drawn  from  these  coincidences,  when  taken  in  con- 
nection with  the  admission  of  the  respondent  that  he  did  make  some  use 
of  the  complainant's  book  for  the  purposes  of  reference,  fully  sustain  the 
burden  of  proof  on  his  part,  and  justify  the  conclusion  that,  in  each  par- 
ticular instance  in  which  the  citations  and  authorities  are  the  same,  they 
were  in  fact  taken  from  his  book,  unless  the  respondent  can  explain  these 
coincidences,  or  show  that  the  citations  and*  authorities  were  derived  from 
some  other  quarter.  Weighed  as  required  by  the  rules  of  circumstantial 
evidence,  the  complainant  contends  that  these  coincidences  of  fact,  as  ex- 
hibited in  the  two  books,  are  not  only  consistent  with  the  charge  of  in- 
fringement, but  that  they,  taken  as  a  whole,  are  absolutely  inconsistent 
with  any  other  theory,  which  is  the  test  usually  applied  in  cases  where 
proof  is  required  beyond  any  reasonable  doubt.  Great  latitude  is  justly 
allowed  by  the  law  to  the  reception  of  indirect  or  circumstantial  evidence, 
the  aid  of  which  is  constantly  required  in  the  administration  of  justice ; 
and  whenever  the  necessity  for  a  resort  to  such  evidence  arises,  either  from 
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the  nature  of  the  inquiry  or  the  failure  of  direct  proof,  objections  to  testi- 
mony on  the  ground  of  irrelevancy,  even  in  common  law  suits,  are  not 
favored,  for  the  reason  that  the  force  and  effect  of  circumstantial  facts 
usually  and  almost  necessarily  depend  upon  their  connection  with  each 
other.  Circumstances  altogether  inclusive,  if  separately  considered,  may, 
by  their  number  apd  joint  operation,  especially  if  corroborated  by  moral 
coincidences,  be  sufficient  to  constitute  full  and  conclusive  proof.  Castle 
et  at.  v.  Ballard,  23  How.  187 ;  1  Stark.  Ev.  58,  862. 

Instances  quite  numerous  are  also  given  where  clerical  and  typograph- 
ical errors  and  peculiarities,  including  special  translations,  are  reproduced 
in  the  edition  prepared  by  the  respondent ;  and  the  court  is  reminded  in 
argument  that  cases  have  arisen  where  the  strongest  proof  of  copying  con- 
sisted "  in  the  coincidence  of  errors."  Jeremy,  Eq.  Juris.  322.  Where 
the  question  is  whether  the  defendant,  in  preparing  his  book,  had  before 
him  and  copied  or  imitated  the  book  of  tne  plaintiff,  it  is  manifest,  says 
Mr.  Curtis,  that  this  kind  of  evidence  is  the  strongest  proof,  short  of  direct 
evidence,  of  which  the  fact  is  capable.  Curtis  on  Copyright,  255 ;  Murray 
v.  Bogue,  1  Drewry,  367  ;  Spiers  v.  Brown,  6  W.  R.  353.  Other  author- 
ities may  be  cited  where  the  presumptions  arising  from  the  identity  of  in- 
accuracies is  carried  much  further,  and  where  it  is  held  that  when  a  con- 
siderable number  of  passages  are  proved  to  have  been  copied  by  the  copy- 
ing of  the  blunders  in  them,  other  passages  which  are  the  same  with  pas- 
sages in  the  original  book  must  be  presumed,  primd  facie,  to  be  likewise 
copied,  though  no  blunders  occur  in  them.  Mawman  v.  Tegg,  supra,  4  ; 
Longman  v.  Winchester,  16  Ves.  Jr.  269. 

Coincidence  of  citation  is  also  invoked  by  the  complainant  as  evidence 
of  copying ;  and  the  instances  given  as  examples  are  many,  where  the 
authorities  are  cited  in  the  same  way ;  that  is,  by  volume  and  page,  or  by 
chapter  and  section,  as  the  case  may  be,  and  from  the  same  edition  of  the 
work,  and  from  the  same  place. 

Identity  in  the  plan  and  arrangement  of  the  notes,  and  in  the  mode  of 
combining  and  connecting  the  same  with  the  text,  is  also  invoked  by  the 
complainant,  as  strongly  supporting  the  charge  of  infringement ;  and  it  is 
quite  apparent,  on  a  comparison  of  the  two  books,  that  the  instances  of 
identity  in  that  respect  are  numerous  and  pervading.  Copyright  may 
justly  be  claimed  by  an  author  of  a  book  who  has  taken  existing  materials 
from  sources  common  to  all  writers,  and  arranged  and  combined  them  in  a 
new  form,  and  given  them  an  application  unknown  before,  for  the  reason 
that  in  so  doing  he  has  exercised  skill  and  discretion  in  making  the  selec- 
tions, arrangement,  and  combination,  and  having  presented  something 
that  is  new  and  useful,  he  is  entitled  to  the  exclusive  enjoyment  of  his  im- 
provement, as  provided  in  the  copyright  act.  Gray  v.  Russell,  1  Story, 
11 ;  Lewis  v.  Fullarton,  2  Beav.  6 ;  Greene  v.  Bishop,  1  Cliff.  199 ;  Emer- 
son v.  Davies,  3  Story,  768 ;  Story  v.  Solcomhe,  4  McLean,  309.  Books 
"made  and  composed"  in  that  manner  are  the  proper  subjects  of  copy- 
right ;  and  the  author  of  such  a  book  has  as  much  right  in  his  plan,  arrange- 
ment, and  combination  of  the  materials  collected  and  presented,  as  he  has 
in  his  thoughts,  sentiments,  reflections,  and  opinions,  or  in  the  modes  in 
which  they  are  therein  expressed  and  illustrated ;  but  he  cannot  prevent 
others  from  using  the  old  material  for  a  different  purpose.    All  he  acquires 
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by  virtue  of  the  copyright  is  "  the  sole  right  and  liberty  of  printing,  re- 

Erinting,  publishing,  and  vending  such  book  "  for  the  period  prescribed  by 
iw.  Others  may  use  the  old  materials  for  a  different  purpose,  but  they 
cannot  copy  and  use  his  improvement,  which  includes  his  plan,  arrange- 
ment, and  combination  of  the  materials,  as  well  as  the  materials  them- 
selves, of  which  the  book  is  made  and  composed.  Emerson  v.  Davit*, 
3  Story,  768 ;  Curtis  on  Copyright,  180;  Gray  v.  Runnell,  1  Story,  17. 

Many  other  facts  and  circumstances  are  adduced  by  the  complainant  in 
support  of  the  charge  of  infringement ;  but  the  classes  mentioned  will  be 
sufficient  for  the  present  investigation,  as  it  is  not  the  purpose  of  the  court 
to  enter  into  the  details  "of  the  evidence.  Infringement  in  any  and  every 
form,  as  alleged  in  the  bill  of  complaint,  is  denied  in  the  answer  ;  and  the 
respondent,  in  addition  to  such  denials,  has  presented  in  proof  and  in 
argument  very  elaborate  and  minute  explanations  of  all  the  principal  facts 
and  instances  adduced  by  the  complainant  in  support  of  the  charge  of  in- 
fringement. Separate  examinations  at  this  time  of  each  one  of  the  expla- 
nations so  given  would  be  impracticable,  and  any  partial  review  of  them 
in  the  opinion  would  necessarily  be  unsatisfactory,  as  it  would  afford 
ground  for  inference  that  the  residue  had  been  overlooked,  or  that  they 
had  not  been  duly  considered.  Suffice  it  to  say,  that  they  have  all  been 
read,  studied,  and  made  the  subject  of  careful  comparison  with  the  facts 
and  circumstances  adduced  by  the  complainant ;  but  the  conclusion  of  the 
court  is,  that  they  are  not  of  a  character,  speaking  generally,  to  rebut  the 
particular  proofs  of  the  complainant,  to  which  it  was  intended  they  should 
be  applied.  But  the  respondent  contends  that,  even  if  it  be  true  that 
matters  of  fact,  citations,  and  authorities  have  been  borrowed  to  a  con- 
siderable extent,  he  had  a  right  to  take  them,  as  the  use  he  made  of  them 
was  substantially  new,  and  different  from  that  made  by  the  complainant 
in  the  two  prior  annotated  editions  of  the  work,  because  they  were  used 
by  him  in  illustrations  of  new  and  original  propositions.  Secondly,  he 
contends  that  the  complainant  is  not  entitled  to  any  decree  on  account  of 
any  use  he  has  made  of  the  matters  of  fact,  citations,  and  authorities  ex- 
hibited in  those  editions,  because,  as  he  insists,  the  use  he  so  made  amounts 
to  no  more  than  a  fair  and  original  abridgment  of  the  former  editions. 
The  doctrine  of  new  and  different  use  in  the  law  of  copyright  applies 
more  particularly  to  the  old  materials,  and  not  to  the  materials  of  a  work 
like  that  of  the  last  annotated  edition  of  the  complainant,  where  the  ma- 
terials collected  are  much  abridged,  and  sometimes  paraphrased  and  newly 
arranged,  and  combined  with  the  text  of  the  original  work.  Beyond  all 
doubt  he  might  take  the  old  materials  as  found  in  the  sources  from  which 
the  matters  of  fact,  citations,  and  authorities  of  the  complainant  were 
drawn,  and  use  them  as  he  pleased  in  illustration  of  new  and  original 
propositions,  or  for  any  other  purpose  not  substantially  the  same  as  that 
to  which  they  are  .applied  in  the  annotated  editions  edited  by  the  com- 

Jtlainant ;  but  he  could  not  borrow  the  materials  as  therein  collected  and 
urnished,  nor  could  he  rightfully  use  the  plan  and  arrangement,  or  the 
mode  by  which  they  are  combined  with  the  text,  beyond  the  extent  falling 
within  the  definition  of  fair  use,  which  rule  is  only  applicable  to  the  ma- 
terials, and  not  to  the  plan,  arrangement,  and  mode  of  operation.  Proper 
attention  to  the  nature  of  the  charge  in  the  bill  of  complaint  will  show 
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that  the  doctrine  of  new  and  different  use  is  -wholly  inapplicable  to  the 
matter  in  issue  between  the  parties,  because  the  charge  is  that  the  re- 
spondent has  borrowed  the  matters  of  fact,  citations,  and  authorities  col- 
lected and  presented  in  the  notes  of  the  complainant,  and  not  that  he  has 
made  the  same  use  of  the  old  materials.  On  the  contrary,  the  charge  is 
that  he  has  not  consulted  the  old  materials  at  all,  but  that  he  has  borrowed 
the  matters  of  fact,  citations,  and  authorities  exhibited  in  his  book  from 
the  matters  of  fact,  citations,  and  authorities  as  collected,  arranged,  and 
combined  with  the  text  in  those  two  annotated  editions.  Even  supposing 
the  rule  to  be  otherwise,  and  that  a  second  writer  may  take  bodily  the 
matters  of  fact,  citations,  and  authorities  collected,  arranged,  and  com- 
bined, as  in  the  two  annotated  editions  before  the  court,  if  the  use  he 
makes  of  the  materials  is  substantially  new  and  different,  still  the  con- 
cession will  not  benefit  the  respondent,  as  his  edition  of  the  work,  except 
the  new  materials  collected  and  presented,  occupies  the  Bame  field  and 
was  designed  for  the  same  class  of  readers,  and  was  "  made  and  com- 
posed "  for  the  same  general  purpose.  Unsupported  by  the  evidence,  as 
the  theory  of  fact  involved  in  the  proposition  is^  it  is  quite  clear  that  it 
cannot  furnish  any  defence  for  the  respondent,  even  if  the  principle  is  cor- 
rect. Argument  to  show  that  an  author  may  have  a  copyright  in  his 
notes  to  an  older  work,  though  the  materials  collected  are  not  new,  is  un- 
necessary, as  the  proposition  is  elementary,  if  it  appear  that  they  have 
never  before  been  collected  and  embodied.     Gray  v.  Kussell,  supra. 

The  respondent's  second  proposition  deserves  more  consideration,  as  it 
presents  a  defence  applicable  to  the  main  issue  involved  in  the  pleadings. 
Concisely  stated,  the  proposition  is,  that  even  conceding  that  he  borrowed 
materials  from  the  prior  annotated  editions  to  a  considerable  extent,  still 
the  quantity  so  taken  and  used  did  not  amount  to  more  than  a  fair  and 
original  abridgment  of  the  former  annotated  editions.  Third  persons  can* 
not  make  any  use  of  a  patented  invention  without  the  consent  or  license 
of  the  patentee,  because  he  acquires,  by  virtue  of  his  letters  patent  issued 
under  the  patent  act,  the  fuU  and  exclusive  right  and  liberty  of  making 
and  using  his  invention,  as  well  as  of  vending  it  to  others  to  be  used,  for 
the  term  allowed  by  law  ;  but  the  right  secured  to  the  author  or  proprietor 
of  a  book  is  only  "the  sole  right  and  liberty  of  printing,  reprinting,  pub- 
lishing, and  vending  such  book,"  which,  as  construed  by  the  courts,  means 
the  exclusive  right  to  multiply  copies  for  the  benefit  of  the  author  or  his 
assigns.  Stephens  v.  Cady,  14  How.  830 ;  Meade  v.  Lacy,  1  Johns.  & 
Hem.  526  ;  Millar  v.  Taylor,  4  Burr.  2811 ;  Stowe  v.  Thomas,  5  Am.  L. 
Reg.  228.  Courts  have  sometimes  supposed  that  the  same  rule  of  decision 
should  be  applied  to  a  copyright  as  to  a  patent  for  a  machine,  and  conse- 
quently that  an  abridgment  of  an  original  work  made  and  condensed  by 
another  person  without  the  consent  of  the  author  of  the  original  work 
ought  to  he  regarded  as  an  infringement ;  but  the  language  of  the  respec- 
tive acts  of  Congress  making  provision  for  the  protection  of  such  rights  is 
different ;  and  the  opposite  doctrine  has  been  too  long  established  to  be 
considered  at  the  present  time  as  open  to  controversy.  Story  v.  Holcombe, 
4  McLean,  809.  Whatever  might  be  thought  if  the  question  was  an 
open  one,  it  is  too  late  to  agitate  it  at  the  present  time,  as  the  rule  is 
settled  that  the  publication  of  an  unauthorized  but  bond  fide  abridgment 
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or  digest  of  a  published  literary  copyright,  in  a  certain  class  of  cases  at 
least,  is  no  infringement  on  the  original.  Phillips  on  C.  171 ;  Newbery's 
case,  Lofft,  775 ;  Dodsley  v.  Einnersley,  Ambler,  403 ;  Whittingham  v. 
Wooler,  2  Swanst.  428 ;  Giles  v.  Wilcox,  2  Atk.  141. 

Strong  doubts  are  expressed  by  Mr.  Curtis,  whether  the  definition  of 
an  allowable  abridgment,  as  given  in  the  earlier  classes,  can  be  sustained, 
except  as  applied  to  such  works  as  histories,  or  works  composed  of  trans- 
lations, and  others  of  like  kind ;  but  it  was  decided  in  this  court,  in  tbe 
case  of  Folsom  v.  Marsh,  2  Story,  105,  that  an  abridgment  in  which 
there  is  a  substantial  condensation  of  the  materials  of  the  original  work, 
and  which  required  intellectual  labor  and  judgment  to  make  the  same, 
does  not  constitute  an  infringement  of  the  copyright  of  the  original  author ; 
and  the  court,  as  now  constituted,  is  inclined  to  adopt  that  rule  in  cases 
where  it  also  appears  that  the  abridgment  was  made  bond  fide  as  such, 
and  that  it  is  not  of  a  character  to  supersede  the  copyrighted  publication. 
Unless  it  be  denied  that  a  legal  copyright  secures  to  the  author  "  the  sole 
right  and  liberty  of  printing,  reprinting,  publishing,  and  vending  the 
book  "  copyrighted,  it  cannot  be  held  that  an  abridgment,  or  digest  of 
any  kind,  of  the  contents  of  the  copyrighted  publication,  which  is  of  a 
character  to  supersede  the  original  work,  is  not  an  infringement  of  the 
franchise  secured  by  the  copyright.  What  constitutes  a  fair  and  bond 
fide  abridgment  in  the  sense  of  the  law  is,  or  may  be  under  particular  cir- 
cumstances, one  of  the  most  difficult  questions  which  can  well  arise  for 
judicial  consideration  ;  but  it  is  well  settled  that  a  mere  selection  or  dif- 
ferent arrangement  of  parts  of  the  original  work  into  a  smaller  compass 
will  not  be  held  to  be  such  an  abridgment.  Campbell  v.  Scott,  11  Sim. 
38,  and  note ;  Gyles  v.  Wilcox,  2  Atk.  141 ;  Fohom  v.  Marsh,  2  Story, 
107.  Substantially  the  same  views  are  expressed  in  the  case  of  Tinsley 
v.  Lacy,  1  Hem.  &  M.  753 ;  and  the  vice-chancellor  in  that  case,  in 
speaking  of  the  authorities  by  which  fair  abridgments  have  been  sus- 
tained, goes  on  to  say  that  the  courts  have  gone  far  enough  in  that  direc- 
tion, and  adds  that  it  is  difficult  to  acquiesce  in  the  reason  sometimes 
given,  that  the  compiler  of  an  abridgment  is  a  benefactor  to  mankind,  by 
assisting  in  the  diffusion  of  knowledge.  Viewed  in  the  light  of  these 
principles,  it  is  quite  clear  that  the  book  of  the  respondent,  even  if  it 
could  be  regarded  as  ah  abridgment  of  the  prior  editions,  must  still  be 
held  to  be  an  infringement  of  the  same  ;  but  the  court  is  of  the  opinion 
that  it  is  not  an  abridgment  of  those  editions,  in  any  sense  known  to 
the  law  of  copyright.  Instead  of  being  an  abridgment  of  the  prior 
editions,  it  is  precisely  what  it  purports  to  be,  a  reprint  of  the  text  of  the 
author,  with  notes  by  a  new  editor ;  and  the  proofs  are  full  to  the  point 
that  he  was  employed  to  edit  a  new  edition  of  the  work,  to  supersede  the 
antecedent  editions  annotated  by  the  complainant.  Instructed  as  he  was 
to  make  no  use  of  the  complainant's  notes,  his  principal  defence  still  is 
that  he  complied  with  those  instructions,  and  that  he  did  not  make  any 
use  of  the  notes  in  his  edition  beyond  what  is  allowable  as  fair  quotations 
from  the  published  work  of  a  prior  author  treating  upon  the  same  sub- 
ject. Copying  is  not  confined  to  literal  repetition,  but  includes  also  the 
various  modes  in  which  the  matter  of  any  publication  may  be  adopted, 
imitated,  or  transferred,  with  more  or  less  colorable  alterations  to  disguise 
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the  source  from  which  the  material  was  derived  ;  nor  is  it  necessary  that 
the  whole  or  even  the  larger  portion  of  a  work  should  be  taken,  in  order 
to  constitute  an  invasion  of  a  copyright.  Some  use  may  be  made  by  a 
subsequent  writer  of  the  contents  of  a  book  or  treatise  antecedently 
made,  composed,  and  copyrighted  by  another  person,  in  making  and  com- 
posing a  new  book  upon  the  same  subject,  whether  the  contents  of  the 
antecedent  book  or  treatise  were  wholly  original,  or  were  partly  original, 
and  partly  made  up  of  selections  from  other  authors.  Copyright  differs 
in  this  respect  from  patent  right,  which  admits  of  no  use  of  the  patented 
thing  without  the  consent  or  license  of  the  patentee.  Persons  making, 
using,  or  vending  to  others  to  be  used,  the  patented  article,  are  guilty  of 
infringing  the  letters  patent  even  though  they  may  have  subsequently  in- 
vented the  same  thing  without  any  knowledge  of  the  existence  of  the 
letters  patent ;  but  the  recomposition  of  the  same  book  without  copying, 
though  not  likely  to  occur,  would  not  be  an  infringement.  Coincidence, 
if  perfect,  is  sufficient  to  prove  the  infringement  of  a  patent,  as  the 
charge  is  that  the  defendant,  if  it  be  a  machine,  has  made  machines  in 
the  similitude  of  the  patented  machine,  and  with  the  same  mode  of  opera- 
tion. Copying  is  essential  to  constitute  an  infringement  of  copyright, 
but  identity  of  contents,  arrangement,  and  combination  is  strong  evidence 
that  the  second  book  was  borrowed  from  the  first,  as  it  is  highly  improba- 
ble that  two  authors  would  express  their  thoughts  and  sentiments  in  the 
same  language  throughout  a  book  or  treatise  of  any  considerable  size,  or 
adopt  the  same  arrangement  or  combination  in  their  publication.  Redde 
v.  Lacy,  1  Johns.  &  Hem.  526.  Great  difficulty  attends  every  attempt 
to  define  in  definite  terms  the  privilege  allowea  by  law  to  a  subsequent 
writer  to  use  without  consent  or  license  the  contents  of  a  book  or  treatise 
antecedently  made,  composed,  and  copyrighted  by  another  author ;  or  to 
mark  the  boundaries  of  the  privilege  of  such  subsequent  writer  to  borrow 
the  materials  in  a  book  like  the  annotated  editions  of  the  complainant, 
where  the  materials  have  been  selected  from  such  a  variety  of  sources, 
and  where  the  materials  so  selected  are  arranged  and  combined  with  cer- 
tain chosen  passages  of  the  text  of  the  original  work,  and  in  a  manner 
showing  the  exercise  of  discretion,  skill,  learning,  experience,  and  judg- 
ment. Decided  cases  are  referred  to  where  the  principal  criterion  of  de- 
termination is  held  to  be  the  intent  with  which  the  person  acted  who  is 
charged  with  infringement.  Remarks  to  that  effect  are  to  be  found  in 
the  opinion  of  the  court  in  the  case  of  Carey  v.  Kearsley,  4  Esp.  R.  170, 
and  the  decision  in  the  case  of  Spiers  v.  Brown,  6  W.  R.  853,  refusing 
the  application  for  an  injunction,  turned  to  some  extent  upon  the  same 
consideration  ;  but  the  vice-chancellor  (now  chancellor)  refused  to  apply 
that  doctrine  in  the  subsequent  case  of  Scott  v.  Stanford,  Law  Rep. 
3  Eq.  722,  and  explained  the  grounds  of  his  ruling  in  the  former  case, 
which  show  that  he  would  not  sanction  that  rule  in  any  case  unless  it  ap- 

E eared  that  the  defendant  had  bestowed  such  mental  labor  upon  what  he 
ad  taken  as  to  produce  an  original  result.  Evidence  of  innocent  inten- 
tion may  have  a  bearing  upon  the  question  of  "  fair  use ; "  and  where  it 
appeared  that  the  amount  taken  was  small,  it  would  doubtless  have  some 
probative  force  in  a  court  of  equity  in  determining  whether  an  application 
for  an  injunction  should  be  granted  or  refused ;  but  it  cannot  be  admitted 
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that  it  is  a  legal  defence  where  it  appears  that  the  party  setting  it  np  has 
invaded  a  copyright.  Cary  v.  Faden,  5  Ves.  28 ;  Reade  v.  Lacy,  «*- 
pra  ;  Bramwell  v.  Hcdcomb,  3  Myl.  &  Cr.  788.  Pew  judges  have  devised 
safer  rules  upon  the  subject  than  Judge  Story.  He  held  that,  to  consti- 
tute an  invasion  of  copyright,  it  was  not  necessary  that  the  whole  of  a 
work  should  be  copied,  nor  even  a  large  portion  of  it,  in  form  or  sub- 
stance ;  that  if  so  much  is  taken  that  the  value  of  the  original  is  sensibly 
diminished,  or  the  labors  of  the  original  author  are  substantially  to  an  in- 
jurious extent  appropriated  by  another,  that  is  sufficient  in  point  of  law 
to  constitute  an  infringement ;  that,  in  deciding  questions  of  this  sort, 
courts  must  "  look  to  the  nature  and  objects  of  the  selections  made',  the 
quantity  and  value  of  the  materials  used,  and  the  degree  in  which  the  use 
may  prejudice  the  sale,  or  diminish  the  profits,  or  supersede  the  objects  of 
the  original  work."  Folsom  v.  Marsh,  snpra.  Mere  honest  intention 
on  the  part  of  the  appropriator  will  not  suffice,  said  Vice-chancellor 
Wood,  as  the  court  can  only  look  at  the  result,  and  not  at  the  intention  in 
the  man's  mind  at  the  time  of  doing  the  act  complained  of,  and  he  must 
be  presumed  to  intend  all  that  the  publication  of  his  work  effects.  Scott 
v.  Stanford,  supra;  Hodges  v.  Welsh,  2  Irish  Eq.  R.  266.  Twenty 
years  before  that  decision  was  made  Mr.  Curtis,  in  his  valuable  work 
on  the  law  of  copyright,  expressed  the  same  views,  and  this  court  enter- 
tains no  doubt  they  are  correct.  Curtis  on  C.  240.  Recent  decisions 
afford  more  ample  protection  to  copyright  than  those  of  an  earlier  date, 
and  they  also  restrict  the  privilege  of  the  subsequent  writer  or  compiler  in 
respect  to  the  use  of  the  matter  protected  by  the  copyright  within  nar- 
rower limits.  Express  decision  in  Kelley  v.  Moms,  Law  Rep.  1  Eq. 
697,  is,  that  in  the  case  of  a  map,  guide-book,  or  directory,  or  the  like, 
where  there  are  certain  common  objects  of  information  which  must,  if  de- 
scribed correctly,  be  described  in  the  same  words,  a  subsequent  compiler 
is  bound  to  do  for  himself  that  which  was  done  by  the  first  compiler ; 
that  he  is  not  entitled  to  take  one  word  of  the  information  published  with- 
out independently  working  out  the  matter  for  himself  so  as  to  arrive  at 
the  same  result  from  the  same  common  sources  of  information ;  and  that 
the  only  use  he  can  make  of  a  previous  publication  of  that  kind  is  to  ver- 
ify his  own  calculations  and  results  when  obtained.  Rights  secured  by 
copyright  are  property  within  the  meaning  of  the  law  of  copyright,  and 
whoever  invades  that  property  beyond  the  privilege  conceded  to  subse- 
quent authors  commits  a  tort,  and  is  liable  to  an  action.  None  of  these 
rules  of  decision  are  inconsistent  with  the  privilege  of  a  subsequent  writer 
to  make  what  is  called  a  fair  use  of  a  prior  publication  ;  but  their  effect 
undoubtedly  is  to  limit  that  privilege  so  that  it  shall  not  be  exercised  to 
an  extent  to  work  substantial  injury  to  the  property  which  is  under  the 
legal  protection  of  copyright.  Reviewers  may  make  extracts  sufficient  to 
show  the  merits  or  demerits  of  the  work,  but  they  cannot  so  exercise  the 
privilege  as  to  supersede  the  original  book.  Sufficient  may  be  taken  to 
give  a  correct  view  of  the  whole,  but  the  privilege  of  making  extracts  is 
limited  to  those  objects,  and  cannot  be  exercised  to  such  an  extent  that 
the  review  shall  become  a  substitute  for  the  book  reviewed.  Story  v. 
Holcombe,  4  McLean,  809.  Examined  as  a  question  of  strict  law,  apart 
from  exceptional  eases,  the  privilege  of  fair  use  accorded  to  a  subsequent 


September,  1875.]       THE  AMERICAN  LAW  TIMES  BEPORTS.  420 

Vol.  II.]  Lawrence  v.  Dana.  [No.  9. 

writer  must  be  such,  and  such  only,  as  will  not  cause  substantial  injury  to 
the  proprietor  of  the  first  publication  ;  but  cases  frequently  arise  in  which, 
though  there  is  some  injury,  yet  equity  will  not  interpose  by  injunction 
to  prevent  the  further  use,  as  where  the  amount  copied  is  small  and  of  lit- 
tle value,  if  there  is  no  proof  of  bad  motive,  or  where  there  is  a  well 
founded  doubt  as  to  the  legal  title,  or  where  there  has  been  long  acquies- 
cence in  the  infringement;  or  culpable  laches  and  negligence  in  seeking  re- 
dress, especially  if  it  appear  that  the  delay  has  misled  the  respondent. 
Sweet  v.  Cater,  11  Sim.  580 ;  Tinsley  v.  Lacy,  supra ;  Spiers  v.  Brown, 
supra  ;  Strahan  v.  Graham,  15  W.  R.  487  ;  BramweU  v.  Malcomb,  3  Myl. 
&  Cr.  738 ;  Meade  v.  Lacy,  supra ;  Jerrold  v.  Houlston,  3  Kay  &  Johns. 
717 ;  Lewis  v.  Fullerton,  2  Beav.  6  ;  Bell  v.  Whitehead,  17  L.  T.  141 ; 
Curtis  on  C.  326 ;  Saunders  v.  Smith,  3  Myl.  and  Cr.  711. 

Guided  by  the  rules  of  law,  as  already  explained,  the  court,  after  having 
examined  the  whole  case  with  care,  is  of  the  opinion  that  many  of  the 
notes  presented  in  the  edition  edited  by  the  respondent,  whose  case  is 
under  consideration,  do  infringe  the  corresponding  notes  in  the  two  edi- 
tions edited  and  annotated  by  the  complainant,  and  that  the  respondent 
borrowed  very  largely  the  arrangement  of  the  antecedent  edition,  as  well 
as  the  mode  in  which  the  notes  in  that  edition  are  combined  and  con- 
nected with  the  text.  Judge  Story  held,  in  the  case  of  Emerson  v.  Bavies, 
3  Story,  780,  that  every  author  had  a  copyright  in  the  plan,  arrangement, 
and  combination  of  his  materials,  and  in  his  mode  of  illustrating  his  sub- 
ject, if  it  be  new  and  original ;  and  it  was  also  held,  in  Ghreene  v.  Bishop, 
1  Cliff.  199,  that  there  may  be  a  valid  copyright  in  the  plan  of  a  book, 
as  connected  with  the  arrangement  and  combination  of  the  materials; 
and  no  doubt  is  entertained  that  both  those  decisions  were  correct ;  but  it 
is  a  mistake  to  suppose  that  a  subsequent  writer  can  be  held  to  have  in- 
fringed a  book  where  he  has  not  borrowed  any  of  the  materials  of  which 
the  book  is  composed.  New  materials  are  certainly  the  proper  objects  of 
copyright ;  and  old  materials,  when  subsequently  collected,  arranged,  and 
combined  in  a  new  and  original  form,  are  equally  so  ;  and  in  either  case 
the  plan,  arrangement,  and  combination  of  the  materials  are  as  fully  pro- 
tected by  the  copyright  as  the  materials  embodied  in  the  plan,  arrange- 
ment, and  combination.  Damages  may  be  recovered  in  either  of  the  sup- 
posed cases  for  the  infringement  of  the  property  protected  by  the  copy- 
right ;  but  the  property  in  the  latter  case  consists  chiefly,  if  not  entirely, 
in  the  plan,  arrangement,  and  combination  of  the  materials  collected  and 
presented  in  the  book,  as  any  other  person  may  collect  from  the  original 
sources  the  same  materials,  and  arrange  and  combine  them  in  any  other 
manner  not  substantially  the  same  as  that  of  the  antecedent  author. 
Bar  field  v.  Nicholson,  2  Sim.  &  St.  6. 

Detailed  specification  of.  the  instances  of  infringement,  as  shown  by  a 
comparison  of  the  two  books,  would  be  impracticable,  and  will  not  be  at- 
tempted ;  as  the  settled  practice  in  equity  is,  where  the  works  are  volumi- 
nous and  of  a  complex  character,  containing,  as  in  this  case,  much  original 
matter  mixed  with  common  property,  the  cause  will,  at  some  stage  of  the 
case,  be  referred  to  a  master  to  state  the  facts,  together  with  his  opinion, 
for  the  consideration  of  the  court.  Much  the  better  course  is  to  make 
the  references  before  the  final  hearing;  but  the  parties  in  this  case  waived 
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any  reference  at  that  stage  of  the  cause,  and  elected  to  proceed  to  final 
hearing  without  any  such  report.  Cases  arise  where  the  court,  under  such 
circumstances,  would  not  order  a  reference,  but  would  proceed  to  compare 
the  books  and  ascertain  the  details  of  the  infringement ;  but  the  case  be- 
fore the  court  is  far  too  complex  to  admit  of  that  course  of  action.  Curtis 
on  C.  325 ;  Mawman  v.  Tegg,  supra;  2  Story  Eq.  Jurisp.  §  941.  Details 
have  been  examined,  as  far  as  practicable,  consistent  with  the  claims  of 
other  official  duties  ;  but  the  judges  are  of  the  opinion  that  they  should  be 
further  examined,  and  the  results  classified,  before  the  court  proceeds  to 
determine  the  extent  of  the  infringement,  as  the  danger  of  injustice  cannot 
well  be  avoided  in  any  other  way.  Newmatter  of  value  has  been  col- 
lected and  presented  by  the  respondent,  and  he  has  added  much  that  is 
valuable  in  his  references  to  events  which  have  occurred  since  the  publi- 
cation of  the  last  preceding  annotated  edition.  Whatever  may  have  been 
the  rule  in  the  earlier  history  of  equity  jurisprudence,  it  is  now  settled  law 
in  this  court  that  a  book  may  in  one  part  of  it  infringe  the  copyright  of 
another,  while  in  other  parts  it  may  be  entirely  original  and  the  proper 
object  of  a  copyright ;  and  in  such  a  case  it  was  held,  in  Greene  v.  Bishop, 
1  Cliff.  201,  that'  the  remedy  will  not  be  extended  beyond  the  injury.  Pre- 
ceding that  decision,  the  same  rule  had  been  adopted  in  Story  v.  Halcombe, 
4  McLean,  315,  in  which  the  opinion  was  given  by  the  late  Mr.  Justice 
McLean.  Modern  practice  in  the  chancery  courts  of  England  is  the  same, 
as  appears  in  the  case  of  Jarrold  v.  Houhton,  8  Kay  &  Johns.  721,  in 
which  the  opinion  was  given  by  Vice-chancellor  Wood,  since  promoted  to 
the  office  of  chancellor.  Kelly  v.  Morris,  Law.  Rep.  1  Eq.  701 ;  Car- 
nan  v.  Bowles,  2  Bro.  Ch.  R.  80  ;  Curtis  on  C.  325.  Suggestion  is  made 
that  it  will  be  impossible  to  separate  that  which  is  original  from  that 
which  is  borrowed,  and  to  some  extent  the  suggestion  may  be  of  weight ; 
but  the  court  is  of  the  opinion  that  the  difficulties  in  that  behalf,  when 
the  matters  pass  under  the  searching  examination  of  a  master,  will  be 
much  less  than  is  apprehended  by  the  parties.  Should  the  difficulty  in 
any  instance  or  class  prove  to  be  insurmountable,  then  the  rule  in  equity 
is,  that  if  the  parts  which  have  been  copied  cannot  be  separated  from 
those  which  are  original  without  destroying  the  use  of  the  original  mat- 
ter, he  who  made  the  improper  use  of  that  which  did  not  belong  to  him 
must  suffer  the  consequences  of  so  doing.  If  a  second  writer  mixes  the 
literary  matter  of  another,  which  is  under  the  protection  of  a  copyright, 
with  his  own,  without  the  license  or  consent  of  the  proprietor,  he  must 
nevertheless  be  restrained  from  publishing  what  does  not  belong  to  him ; 
and  if  the  parts  of  the  work  cannot  be  separated,  so  that  the  injunction 
prevents  also  the  publication  of  his  own  literary  production  so  mixed  with 
that  of  another,  he  has  only  himself  to  blame,  mawman  v.  Tegg}  supra  ; 
Lewis  v.  Fullarton,  2  Beav.  11.  Extended  application  of  that  rule,  it  is 
believed,  will  not  be  required,  in  view  of  the  proofs  exhibited  in  the  rec- 
ord, and  of  the  facilities  afforded  by  the  comparison  of  the  notes  in  the  re- 
spective editions  to  separate  what  is  original  from  that  which  has  been 
copied. 

Attention  is  called  by  the  respondent  to  the  fact  that  some  of  the  notes 
in  the  edition  edited  by  him  are  entirely  original ;  that  in  others  the  ma- 
terial copied  is  much  condensed,  or  the  notes  reduced  to  a  mere  reproduo- 
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tion  of  the  authorities  cited  in  the  prior  edition,  and  that  other  notes  have 
been  enlarged  and  improved  by  the  addition  of  new  matter,  and,  in  view 
of  those  circumstances,  he  contends  that  the  edition  edited  by  him  should 
be  regarded  as  a  new  and  original  work  ;  but  the  decisive  answer  to  the 
first  and  last  suggestion  is,  that  no  man  is  entitled  to  avail  himself  of  the 
previous  labors  of  another  for  the  purpose  of  conveying  to  the  public  the 
same  information,  even  though  he  may  append  additional  information  to 
that  already  published.  Scott  v.  Stanford^  supra;  2  Story  Eq.  Jurisp. 
§  940  ;  2  Kent  Com.  382  and  383  ;  Gary  v.  Faden,  5  Ves.  25,  and  note  ; 
Wheaton  v.  Peters,  8  Pet.  591 ;  Bramwell  v.  Halcomb,  supra. 

Additional  remarks  in  respect  to  the  alleged  fact  that  the  contents  of 
the  notes  copied  were  condensed  is  unnecessary,  as  it  is  quite  clear,  as  be- 
fore explained,  that  the  change  made  in  that  behalf  is  not  of  a  character 
to  afford  the  respondent  any  defence. 

Supported  by  these  reasons,  the  conclusions  of  the  court  are  as  fol- 
lows:— 

1.  That  the  complainant  in  a  court  of  equity  is  the  equitable  owner  of 
the  notes  in  the  two  annotated  editions  described  in  the  pleadings  as  ar- 
ranged; and  the  mode  in  which  they  are  combined  and  connected  with 
the  text. 

2.  That  the  title  to  the  entire  text,  together  with  the  title  to  the  me- 
moir and  indices,  is  in  the  proprietor  of  the  book,  and  not  in  the  complain- 
ant, as  alleged  in  the  bill  of  complaint. 

3.  That  there  are  notes  in  the  edition  edited  by  the  respondent  of  sub- 
stantial importance  in  point  of  number  and  the  value  of  the  materials 
which  do  infringe  the  equitable  rights  of  the  complainant,  as  explained 
and  defined  by  the  court. 

4.  That  all  the  respondents  had  notice  of  the  claim  of  the  complainant, 
as  explained  and  defined  by  the  court. 

5.  That  there  are  notes  in  that  edition  of  substantial  importance  in 
point  of  number  and  the  value  of  the  materials  which  do  not  infringe  any 
rights  of  the  complainant. 

6.  That  the  notes  in  that  edition  consisting  wholly  of  citations  found 
in  the  corresponding  notes  of  the  complainant  do  infringe  his  rights,  as 
explained  and  defined  by  the  court,  though  many  of  them  are  unaccom- 
panied by  the  extracts  collected  and  presented  in  the  next  preceding 
edition. 

7.  That  notes  consisting  of  authorities  or  collections  of  authorities, 
copied  in  like  manner  as  described  in  the  preceding  proposition,  and  with- 
out remarks  or  .comments,  do  also  infringe  the  complainant's  rights,  though 
they  are  found  inserted  in,  or  prefixed  or  appended  to,  notes  otherwise  not 
objectionable. 

8.  That  notes  of  which  the  whole  or  some  substantial  and  material 
part  is  condensed  from  the  corresponding  notes  in  the  preceding  edition, 
or  from  the  extracts  therein  printed  and  published,  without  any  marks  of 
original  labor,  or  of  any  such  labor  except  the  study  of  the  notes  copied 
and  adopted,  do  also  infringe  the  complainant's  rights,  as  explained  and 
defined. 

9.  That  notes  wholly  original  do  not  infringe. 

10.  That  notes  partly  original  and  partly  copied  from  the  preceding 
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edition  do  not  infringe,  except  for  the  matter  copied,  if  it  be  practicable 
to  ascertain  and  define  the  separate  proportions  and  make  the  separation 
of  the  same ;  but  if  not,  still  the  respondent,  at  the  proper  stage  of  the 
case,  must  be  restrained  from  using  the  part  copied. 

11.  That  the  cause  must  be  referred  to  a  master  to  examine  the  plead- 
ings and  proofs,  and  report  the  extent  of  the  infringement  as  adjudged  by 
the  court  in  this  investigation,  and  also  to  examine  and  ascertain  what,  if 
any,  other  instances  of  the  alleged  infringements  within  the  principles 
here  explained  and  proved ;  and  if  any,  to  classify  the  same,  and  report 
the  details,  together  with  the  reasons  for  his  conclusions,  for  the  considera- 
tion of  the  court. 

12.  That  all  other  matters  in  the  cause  will  be  reserved  until  the  com- 
ing in  of  the  master's  report. 

13.  That  the  cause  is  referred  to  Henry  W.  Paine,  as  master,  for  his 
examination  and  report  in  the  premises,  in  conformity  to  the  opinion  and 
directions  of  the  court. 

Equity  suits  for  the  infringement  of  a  copyright  are  usually  referred  to 
a  master  before  the  final  hearing,  to  ascertain  whether  the  charge  is 
proved,  and,  if  so,  for  a  final  report  as  to  the  nature  and  extent  of  the 
infringement ;  and  in  such  cases  the  general  rule  is,  that  the  complainant, 
if  he  prevails  in  the  suit,  is  entitled,  if  at  all,  to  an  injunction  at  the  time 
the  decretal  order  is  entered,  to  restrain  the  respondent  from  any  further 
violation  of  his  rights,  as  the  whole  case  is  then  before  the  court.  Even 
when  the  case  is  heard  before  any  such  reference  and  report,  if  the 
charges  of  infringement  are  few  and  of  a  character  that  the  extent  of  the 
infringement  can  be  conveniently  determined  by  the  court,  without  send- 
ing  the  case  to  a  master,  the  court,  if  the  case  be  one  where  an  injunction 
is  the  proper  remedy,  will  order  it  at  the  same  time  that  the  decision  is 
announced  upon  the  merits.  But  where  the  cause  comes  to  a  final  hear- 
ing without  any  such  report,  the  court,  if  the  charges  of  infringement  are 
numerous  and  of  a  character  to  require  extended  examination  before  the 
the  extent  of  the  infringement  can  be  ascertained,  will  ordinarily  send 
the  case  to  a  master  for  further  examination  and  report,  in  respect  to  all 
matters  not  previously  adjudged  by  the  court ;  and  the  general  rule  in 
such  cases  is,  that  the  injunction  will  not  be  granted  until  the  nature  and 
extent  of  the  infringement  are  fully  ascertained  and  determined,  as  its 
effects  and  operation  might  work  great  injustice.  Obviously  the  present 
case  falls  within  the  latter  rule,  and,  therefore,  an  injunction  will  not  be 
ordered  until  the  court  shall  have  acted  finally  upon  the  report  of  the 
master. 
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SUPREME  COURT  OF  ILLINOIS. 

(To  appear  in. 67  Illinois.) 

RAILROAD.— FREIGHT  TRAIN.  —  REFUSAL  TO  CARRY  PASSENGER.— 

DAMAGES. 

ILLINOIS  CENTRAL  RAILROAD  CO.  v.  JOHNSON. 

A  railroad  company  has  the  clear  right  to  make  a  role  that  no  one  shall  he  carried  as  a 
passenger  on  its  freight  trains.  But  when  it  is  in  the  habit  of  carrying  passengers  on 
such  a  train,  and  had  its  regular  hour  for  departure  posted  in  its  office  at  the  station, 
it  will  not  be  justified  in  refusing  to  carry  a  passenger  from  such  station,  or  in  putting 
him  off  suoh  train. 

Where  a  railroad  company  adopts  a  rule  prohibiting  passengers  from  being  carried  on  its 
trains,  or  on  its  freight  trains,  without  the  purchase  of  tickets,  it  must  furnish  conven- 
ient facilities  to  the  public  by  keeping  open  the  ticket  office  a  reasonable  time  in 
advance  of  the  hour  fixed  by  its  time-table  for  the  departure  of  the  train.  Should  it 
fail  to  do  so,  a  person  desiring  to  take  passage  will  have  the  right  to  enter  the  car  and 
be  carried  to  his  place  of  destination,  on  payment  of  the  regular  fare  to  the  conductor. 

Where  a  person,  desiring  to  take  passage  upon  a  freight  train  which  carried  pasengers, 
applied  several  times  to  procure  a  ticket,  out  could  not  get  one  for  the  reason  that  the 
office  was  closed,  and  he  then  got  upon  the  train  and  tendered  the  conductor  the  reg- 
ular fare,  explaining  to  him  his  inability  to  procure  a  ticket,  but  the  conductor  stopped 
the  train  ana  put  him  off,  not  at  any  station  or  regular  place  for  passengers  to  get  off  : 
Held,  that  the  company  was  liable  to  such  passenger  in  an  action  on  the  case  for 
damages. 

Where  a  passenger  was  put  off  the  cars  of  a  railroad  company  by  the  conductor,  for  the 
reason  that  he  had  not  procured  a  ticket  at  the  station  before  getting  aboard,  and  it 
appeared  that  the  office  at  the  station  was  closed,  so  that  no  ticket  could  be  had ;  that 
the  passenger  so  informed  the  conductor,  and  offered  to  pay  the  regular  fare;  that  the 
place  where  the  passenger  was  put  off  was  not  at  any  station  or  usual  place  for  putting 
passengers  off  the  train,  and  that  this  was  done  in  the  night-time,  whereby  the  passen- 
ger was  compelled  to  walk  back:  Held,  that  $200  damages  were  not  excessive. 

Appeal  from  the  circuit  court  of  Macon  County;  the  Hon.  A.  J. 
Gallagher,  judge  presiding. 

This  was  an  action  on  the  case,  by  Eugene  G.  Johnson,  against  the 
Illinois  Central  Railroad  Company,  to  recover  damages  for  a  refusal  to 
carry  him  as  a  passenger,  and  for  putting  him  off  the  train  of  the  company 
at  a  place  which  was  not  a  station  or  usual  place  for  taking  on  and  dis- 
charging passengers.  The  facts  of  the  case  are  stated  in  the  opinion  of 
the  court. 

Messrs.  Nelson  ft  Roby^  for  the  appellant. 

Messrs.  A.  M.  ft  A.  M.  Ayers,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  court.    * 

The  errors  assigned,  upon  which  the  appellant  seems  to  rely  for  a 
reversal  of  the  judgment  m  this  case,  are,  first,  the  court  erred  in  giving 
instructions  in  behalf  of  appellee,  and  second,  the  damages  found  are  ex- 
cessive. 

The  action  was  brought  to  recover  damages  alleged  to  have  been  occa- 
sioned by  being  put  off  a  freight  train  on  appellant's  road.  Appellee  was 
desirous  of  being  carried  from  Champaign  to  Rantoul.  The  train  on 
which  he  attempted  to  obtain  passage  was  advertised  to  leave  the  former 
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place  at  four  o'clock  and  fifty  minutes  in  the  morning,  and  was  made  up  at 
that  station.  Appellee,  in  company  with  Mr.  Cunningham,  applied  two 
or  three  times  at  the  company's  office  for  tickets,  but  could  get  no  answer, 
and  consequently  could  get  no  tickets.  At  the  hour  for  the  train  to 
depart  the  parties  entered  the  caboose  and  took  seats.  Soon  after  the  train 
moved  out  from  the  station,  the  conductor  came  in  and  demanded  the 
tickets  of  the  passengers.  He  was  told  by  appellee  and  Cunningham  they 
were  unable  to  procure  tickets,  for  the  reason  the  office  was  closed ;  that 
they  wanted  to  go  to  Rantoul,  their  business  being  urgent,  and  tendered 
the  money  for  the  usual  fares.  The  conductor  refused  to  receive  the  fare 
in  money,  but  stopped  the  train  and  put  appellee  and  Cunningham  off 
some  distance  from  the  station,  and  they  walked  back. 

The  objections  taken  to  the  instructions  given  for  appellee  are  all 
answered  by  the  reasoning  in  the  case  of  Chicago  $  Alton  Railroad  Co. 
v.  Flagg,  43  111.  364,  and  it  is  not  necessary  to  discuss  them  in  detail. 

It  is  insisted  that  appellant  was  not  accustomed  to  carry  passengers  on 
the  train  on  which  appellee  sought  passage,  and  the  principles  of  law  an- 
nounced in  the  instructions  can  have  no  application  to  the  case.  This 
objection  is  not  founded  in  fact.  The  evidence  does  show  that  the  com- 
pany was  in  the  habit  of  carrying  passengers  on  this  train.  It  was  made 
up  at  Champaign  station,  and  had  its  regular  hours  for  departure,  which 
were  noted  on  the  time-card  posted  in  the  office.  The  very  fact  that  the 
conductor  called  for  tickets  and  was  willing  that  appellee  should  be  carried 
if  he  had  one,  is  very  satisfactory  evidence  of  the  custom  of  the  company 
to  carry  passengers.  The  company  has  the  clear  right  to  make  a  rule  that 
no  one  shall  be  carried  as  a  passenger  on  their  freight  trains,  but  it  is  not 
claimed  it  had  adopted  any  such  regulations  in  regard  to  the  train  in 
question.  The  conductor  did  not  object' to  carrying  appellee  on  the  ground 
that  he  was  not  allowed  to  carry  passengers  at  all,  but  simply  because  he 
had  no  ticket. 

In  Flagg' %  case,  supra,  it  was  held,  that  where  the  company  requires 
tickets  to  be  purchased  at  the  station,  it  must  furnish  convenient  facilities 
to  the  public  by  keeping  open  the  office  a  reasonable  time  in  advance  of 
the  hour  fixed  by  the  time-table  for  the  departure  of  the  train.  Should  it 
fail  to  do  so,  a  person  desiring  to  take  passage  would  have  the  right  to 
enter  the  car  and  be  carried  to  his  place  of  destination,  on  payment  of  the 
regular  fare  to  the  conductor.  In  this  case  the  company  did  not  keep  its 
office  open.  Appellee  was  unable  to  procure  a  ticket.  He  had  the  clear 
right  to  enter  the  train,  and  on  the  payment  or  tender  to  the  conductor  of 
the  regular  fare,  it  was  his  privilege  to  be  received  as  a  passenger.  The 
instructions  given  state  the  law  substantially  as  it  has  been  announced  by 
this  court  in  its  former  decisions,  were  applicable  to  the  facts  in  the  case, 
and  were  therefore  proper.  Illinois  Central  R.  R.  Co.  v.  Sutton,  53  HI. 
399. 

Appellee  was  put  off  the  train  at  a  point  other  than  a  station.  It  was 
not  rax  distant,  it  is  true,  but  still  it  was  not  at  a  station,  or  any  usual  place 
for  putting  passengers  off  freight  trains.  That  appellee  was  entitled  to 
recover  something,  we  do  not  entertain  the  slightest  doubt.  The  jury 
found  a  verdict  for  $250.  A  remittitur  of  fifty  dollars  was  entered,  and 
the  court  rendered  judgment  for  $200.    This  amount  is  claimed  to  be  ex- 
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cessive.  We  do  not  think  so.  Appellee  had  the  clear  right  to  be  received 
as  a  passenger.  The  company  only  was  in  fault.  His  business  was 
urgent,  and  this  he  explained  to  the  conductor  and  was  captiously  told  it 
made  no  difference.  He  was  put  off  in  the  night-time  and  compelled  to 
walk  some  distance  back  to  the  station. 

The  act  of  the  company  was  an  open  and  wilful  defiance  of  the  law,  as 
it  has  been  repeatedly  declared  by  the  decisions  of  this  court.  In  Flagg's 
case,  the  circumstances  were  not  more  aggravated  than  in  the  case  at  bar, 
and  a  judgment  for  $100  was  permitted  to  stand.  It  was  the  first  of  this 
class  of  cases,  and  the  law  had  not  been  previously  settled  in  this  state. 

The  instructions  given  by  the  company  to  their  conductors  to  put  off 
passengers  not  holding  tickets,  who,  in  good  faith,  had  endeavored  to  pro- 
cure them,  but  could  not  do  so  on  account  of  the  neglect  of  its  own  agents, 
was  known  to  the  principal  officers  to  be  unlawful.  If  these  corporations 
will  not  willingly  obey  the  law  in  this  regard,  they  must  expect  to  be 
visited  with  exemplary  damages  for  its  infraction. 

Perceiving  no  material  error  in  the  record,  the  judgment  must  be  af- 
firmed* Judgment  affirmed. 


SUPREME  COURT  OF  PENNSYLVANIA. 

(To  appear  in  26  P.  F.  Smith.) 

CBIMINAL  LAW.  —  INS ANITY  IN  MURDEB  CASES.  —  EVIDENCE  TO  ESTAB- 
LISH. —  COMPETENCY  OP  JUROR  WHO  ENTERTAINS  UNSETTLED  OPIN- 
ION. 

ORTWEIN  t>.  COMMONWEALTH. 

1.  Under  sect  66  of  Act  of  31st  March,  1860  (Criminal  Code),  the  jury,  before  finding 
the  fact  of  insanity  specially,  mast  be  satisfied  of  it  by  the  evidence. 

2.  A  reasonable  doubt  of  the  fact  of  insanity  in  a  criminal  case  is  not  a  true  basis  for 
the  finding  of  it  as  a  fact,  and  as  a  ground  of  acquittal. 

3.  The  evidence  to  establish  insanity  as  a  defence  in  a  criminal  case  must  be  satisfactory, 
not  merely  doubtful. 

4.  A  person  charged  with  a  crime  must  be  judged  to  be  a  reasonable  being,  until  a  want 
of  reason  positively  appears. 

5.  To  make  a  want  of  reason  to  appear,  the  evidence  must  be  satisfactory,  not  merely 
doubtful ;  nothing  less  than  satisfaction  can  determine  a  reasonable  mind  to  believe  a 
fact  contrary  to  the  course  of  nature. 

6.  Insanity,  as  a  defence,  must  be  so  great  as  to  have  controlled  the  will  and  taken  away 
the  freedom  of  moral  action. 

7.  When  the  killing  is  admitted,  and  insanity  is  alleged  as  an  excuse,  the  defendant 
must  satisfy  the  jury  that  insanity  actually  existed  at  the  time  of  the  act;  a  doubt  as 
to  the  insanity  will  not  justify  the  jury  in  acquitting. 

8.  Where  a  juror  had  formed  his  opinion  in  part  from  testimony  taken  before  the  coro- 
ner, as  read  in  the  newspapers,  and  part  from  rumor,  but  his  opinion  was  so  unfixed 
that  he  could  hear  and  determine  the  case  from  evidence  given  on  the  trial  uninflu- 
enced by  previous  impressions,  he  was  not  incompetent. 

9.  The  inquiry  as  to  the  juror's  incompetency  from  previous  opinion  is,  whether  his 
opinion  is  a  prejudgment  with  such  fixedness  and  strength  as  would  probably  influ- 
ence and  control  his  judgment,  or  formed  upon  the  same  evidence  as  will  be  given  on 
the  trial. 

ia  Evidence  before  a  coroner  has  not  the  same  weight  as  that  given  on  the  trial 
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Ernest  Obtwein,  alias  Mentzger,  was  indicted  for  murder  at  the  Jane 
term,  1874,  of  the  court  of  oyer  and  terminer  of  Alleghany  County. 

On  the  16th  of  June,  1874,  his  trial  commenced  before  Sterrett,  P.  J., 
and  Stowe,  J.,  of  the  court  of  common  pleas  of  Alleghany  County. 

In  empanelling  the  jurors  the  prisoner  challenged  a  number  of  the 
jurors  for  cause;  they  were  severally  examined  on  their  voir  dire,  as  to 
whether  they  had  formed  or  expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  prisoner.  The  examination  of  the  jurors  having  been  taken 
by  question  and  answer,  it  is  desirable  to  give  it  as  taken. 

Alexander  McClure  said  in  answer  to  the  above  question :  — 

A.  Well,  I  don't  know,  for  certain,  that  I  ever  expressed  an  opinion. 

Q.  Have  you  ever  formed  one  ? 

A.  Well,  from  reports  I  had,  almost,  I  suppose,  come  to  a  conclusion. 

Q.  Is  that  opinion  based  upon  the  reading  of  the  testimony  taken 
before  the  coroner's  jury? 

A.  I  read  but  very  little. 

Q.  Did  you  read  any  of  it? 

A.  I  read  a  very  little.  I  bought  a  paper  and  brought  it  home  with 
me  for  that  purpose ;  on  the  way  home  in  the  wagon,  I  looked  at  it  a 
little,  but  afterwards  it  got  misplaced  and  I  never  could  find  it  again. 
I  heard  a  little  of  it  read  from  the  paper  I  got,  but  I  did  n't  hear  very 
much  of  it  read. 

Q.  By  the  Court.  Was  the  opinion  you  entertained  formed  from 
reading  the  testimony  taken  before  the  jury,  or  from  outside  testimony  ? 

A.  It  was  from  that  and  rumor. 

Q.  Both  together? 

A.  Yes,  sir.  I  don't  know  that  I  would  have  come  to  any  definite 
conclusion  from  either  one  separate  from  the  other. 

Q.  Could  you,  with  the  opinion  that  you  have  formed,  take  your  seat 
as  a  juror,  and  try  the  case  under  the  law  and  the  testimony,  without 
being  prejudiced  or  influenced  by  that  opinion  ? 

A.  Yes,  sir ;  I  believe  I  could. 

Q.  By  the  prisoner.  Does  the  opinion  that  you  formed  from  reading 
or  hearing  read  a  part  of  the  testimony  taken  before  the  coroner,  as 
reported  in  the  newspapers,  at  present  exist  in  your  mind? 

A.  That  is  the  conclusion  I  drawed  from  what  I  read.  I  only  read 
a  portion. 

Q.  Is  that  opinion  existing  in  your  mind  now? 

A.  Well,  I  believe  it  does. 

Q.  Would  it  not  then  require  some  evidence  in  order  to  eradicate  that 
opinion ;  to  remove  it  ? 

A.  It  would  take  further  evidence  than  I  read. 

Q.  Would  it  require  some  evidence  now  to  remove  that  opinion  ? 

A.  I  suppose  it  would. 

Q.  Would  you  act  upon  that  opinion  as  a  juror,  or,  acting  as  a  juror 
under  the  law  and  the  evidence,  would  it  have  any  effect  in  bringing  you 
to  a  conclusion  as  to  the  guilt  or  innocence  of  the  prisoner  ? 

A.  Well,  I  don't  know  that  it  would. 

Q.  Do  you  know  that  it  would  not  ? 

A.  I  believe  it  would  not. 
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He  was  challenged  for  cause ;  the  challenge  was  overruled,  and  a  bill 
of  exceptions  sealed. 

The  prisoner  challenged  peremptorily. 

William  Douglas,  in  answer  to  the  above  question,  said :  — 

A.  Yes,  sir ;  as  far  as  newspaper  reports  are  concerned. 

Q.  Have  you  read  the  report  of  the  testimony  taken  before  the  coro- 
ner's jury  as  published  in  the  newspapers? 

A.  I  did,  sir. 

The  prisoner  challenged  for  cause. 

Q.  By  the  Court.  Is  the  opinion  you  formed  or  entertained  one  that 
would  interfere  with  your  rendering  a  verdict  according  to  the  law  and 
testimony,  uninfluenced  by  that  opinion  ? 

A.  No,  sir. 

Q.  By  the  prisoner.  You  say  you  read  the  testimony  taken  at  the 
coroner's  inquest,  as  published  in  the  newspapers  ? 

A.  Yes,  sir. 

Q.  The  opinio*  you  formed  was  a  consequence  of  reading  that  testi- 
mony? 

A.  I  was  pretty  much  of  one  opinion. 

Q.  You  mean  you  were  of  the  same  opinion  before  reading  it  as 
afterwards  ? 

A.  Yes,  sir. 

Q.  You  still  hold  that  same  opinion? 

A.  Yes,  sir. 

Q.  Would  it  require  some  evidence  to  remove  that  opinion  ? 

A.  Yes,  sir ;  it  certainly  wduld. 

Q.  Bv  the  Court.  You  state  that  it  would  require  evidence  to  remove 
your  opinion  ? 

A.  Y es,  sir. 

Q.  Would  that  opinion  influence  you  in  any  degree  in  rendering  a 
verdict  in  the  case,  if  you  took  your  seat  as  a  juror,  according  to  the  law 
and  the  evidence  ? 

A.  No,  sir ;  it  would  not. 

Q.  Were  you  at  the  coroner's  inquest  ? 

A.  No,  sir. 

Q.  The  reports  you  read  were  the  newspaper  reports  of  the  proceed- 
ings before  the  coroner's  jury? 

A.  Yes,  sir. 

The  challenge  was  overruled,  and  a  bill  of  exceptions  sealed. 

The  prisoner  challenged  peremptorily. 

H.  Eaton  in  answer  to  the  question  said :  — 

A.  In  a  measure  I  have.  I  read  a  great  deal  in  the  newspapers  at  the 
time,  but  I  did  not  read  the  coroner's  inquest. 

Q.  Does  that  opinion  you  say  you  formed  partly  remain  with  you 
now? 

A.  Yes,  sir. 

Q.  Would  it  require  evidence  to  remove  that  opinion  ? 

A.  I  must  have  something  to  remove  that  opinion. 

Q.  By  the  Court.  Do  you  mean  that,  if  you  were  to  take  your  seat  as 
a  juror,  the  opinion  you  have  would  influence  you  in  rendering  a  verdict? 
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A.  I  would  render  my  verdict  according  to  the  law. 

Q.  Would  that  opinion  you  have  influence  you  in  rendering  your 
verdict? 

A.  I  think  not,  sir. 

Q.  Then  you  could  take  your  seat  as  a  juror  and  act  impartially, 
notwithstanding  the  opinion  you  have? 

A.  I  could. 

Q.  When  you  say  that  it  would  take  evidence  to  remove  the  opinion 
that  you  have,  do  you  mean  that  that  opinion  would  influence  you  as  a 
juror,  until  you  had  evidence  to  remove  it? 

A.  I  think  not,  sir  —  not  at  all. 

Q.  Still  you  have  an  opinion  personally  as  a  man,  until  you  change  it? 

A.  Exactly. 

Q.  But  as  a  juror  you  think  you  could  try  the  case  uninfluenced  by  it? 

A.  I  am  sure  I  could. 
.  Q.  By  prisoner.     Did  you  say  that  it  would  require  evidence  to  re- 
move the  opinion  that  at  present  exists  in  your  mind  ?  ^ 

A.  I  said  I  must  have  something  to  remove  this  out* of  my  mind.  Of 
course,  whatever  is  in  your  mind,  we  must  always  have  something  to 
eradicate  it  out.     I  have  not  made  up  my  mind  against  this  man. 

The  prisoner  challenged  for  cause. 

The  challenge  was  overruled,  and  a  bill  of  exceptions  sealed. 

William  Smith  in  answer  to  the  question  said :  — 

A.  Yes,  sir. 

Q.  Is  that  opinion  formed  from  reading  the  testimony  taken  before  the 
coroner's  jury,  as  published  in  the  newspapers? 

A.  Yes,  sir ;  reading  the  testimony  before  the  coroner's  jury,  and  in 
the  newspapers  generally. 

Q.  Are  you  still  of  the  opinion  then  formed  ? 

A.  Yes,  sir. 

Q.  Would  it  require  evidence  to  remove  that  opinion  from  your  mind? 

A.  Yes,  sir ;  it  would. 

Q.  By  the  Court.  If  you  were  called  upon  to  act  as  a  juror,  do  you 
think  you  would  be  able  to  dismiss  the  opinion  you  have  formed,  from 
your  mind,  and  try  the  case  without  reference  to  it  ? 

A.  Well,  I  believe  I  could. 

Q.  Do  you  think  you  would  if  you  were  called  as  a  juror  ? 

A.  Yes,  sir. 

Q.  Unaffected  by  any  opinion  now  as  to  the  guilt  or  innocence  of  the 
prisoner? 

A.  Yes,  sir. 

Q.  Unaffected  by  any  opinion  now  as  to  the  guilt  or  innocence  of 'the 
prisoner  ? 

A.  Unaffected  by  it. 

The  prisoner  challenged  for  cause. 

The  challenge  was  overruled  and  a  bill  of  exceptions  sealed. 

Oliver  S.  Mcllwaine  in  answer  to  the  question  said :  — 

A.  Yes,  sir. 

Q.  How  was  that  opinion  formed  ? 

A.  From  reading  the  reported  account  in  the  newspapers. 
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Q.  Yon  formed  your  opinion  from  what  report  ? 

A.  From  the  report  of  the  reporter.  # 

Q.  Have  you  that  opinion  still  ? 

A.  Yes,  sir ;  I  have. 

Q.  Would  it  require  some  evidence  to  remove  that  opinion  from  your 
mind? 

A.  Yes,  sir  ;  I  think  it  would. 

Q.  By  the  Court.  Is  the  opinion  yon  entertain  such  as  yon  could  dis- 
miss from  your  mind  altogether,  if  you  were  called  upon  to  act  as  a  juror 
in  this  case  ? 

A.  Yes,  sir,  I  could. 

Q.  Do  yon  think,  then,  if  you  were  required  to  act  as  a  juror,  you 
would  be  able  to  hear  and  decide  the  case  fairly  according  to  the  evi- 
dence produced  in  court,  without  being  prejudiced  or  affected  by  that 
opinion  ? 

A.  Yes,  sir ;  I  think- 1  could. 

Q.  By  prisoner.  You  have  stated  already  that  you  have  an  opinion, 
and  that  you  would  require  some  evidence  to  remove  it.  Would  it  re- 
quire evidence  in  the  jury-box  to  remove  the  opinion  that  you  now  have, 
before  you  could  undertake  to  sit  as  an  impartial  juror  ? 

A.  Yes,  sir ;  from  the  reports  I  formed  my  opinion,  and  it  would  re- 
quire something  else  to  remove  that. 

Q.  By  the  Court.  The  question  is,  whether  you  would  be  able,  if 
called  upon  as  a  juror,  to  decide  this  case,  unaffected  by  the  opinion  you 
now  have,  according  to  the  law  and  the  evidence  ? 

A.  I  could. 

Q.  Could  you  dismiss  that  opinion  and  try  the  case  without  being  af- 
fected or  influenced  in  your  mind  by  it  ? 

A.  Yes,  sir ;  because  the  opinion  is  not  formed  strong  enough  in  my 
mind ;  I  did  n't  read  it  close  enough. 

The  prisoner  challenged  for  cause. 

The  challenge  was  overruled  and  a  bill  of  exceptions  sealed. 

The  juror  was  sworn. 

Robert  Neely :  — 

Q.  Have  you  read  of  the  Qrtwein  case  ? 

A.  I  have. 

Q.  Read  of  it  in  the  newspapers? 

A.  Yes,  sir ;  some. 

Q.  Did  you  read  the  testimony  taken  before  the  coroner's  jury,  as  pub- 
lished in  the  newspapers  ? 

A.  I  don't  think  I  read  that  testimony. 

Q.  Did  you  read  anything  about  his  confession? 

A.  Yes. 

Q.  Have  you  formed  or  expressed  an  opinion  as  to  the  guilt  or  .inno- 
cence of  Ortwein,  the  defendant  ? 

A.  I  don't  know  as  I  have  formed  an  opinion,  but  I  have  expressed 
one.    I  have  expressed  myself  in  conversation  in  regard  to  it. 

Q.  If  you  have  not  formed  an  opinion,  how  could  you  express  one  ? 

A.  It  is  the  same  thing,  I  know ;  forming  or  expressing.  It  amounts 
to  the  same. 
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Q.  Then  when  you  say  you  have  not  formed  an  opinion,  "but  expressed 
one,  you  mean  that  expressing  an  opinion  being  the  same  as  forming  one, 
you  have  already  formed  one  ? 

A.  Yes,  sir. 

Q.  Have  you  that  opinion  still  ? 

A.  Well,  I  have  not  been  thinking  about  it.  I  have  not  been  paying 
any  attention  to  it  at  all. 

Q.  When  did  you  last  express  that  opinion  ? 

A.  Oh,  it  is  a  good  while  ago. 

Q.  Did  you  express  it  more  than  once  ? 

A.  More  than  once ;  yes,  sir. 

Q.  Did  you  express  more  than  one  opinion? 

A.  No,  sir. 

Q.  Always  the  same? 

A.  Yes,  sir. 

Q.  You  think  you  have  not  that  opinion  now  ?   . 

A.  Well,  I  don't  know ;  I  have  not  been  thinking  about  it  for  some 
time. 

Q.  Have  you  an  opinion  now,  as  to  the  guilt  or  innocence  of  the  pris- 
oner, Ortwein  ? 

A.  I  believe  I  have  an  opinion  now. 

Q.  Would  it  require  some  evidence  to  change  that  opinion  ? 

A.  Well,  yes ;  it  would. 

Q.  By  the  Court.     What  do  you  mean  by  that  ? 

A.  I  say  it  would  require  evidence  to  change  that  opinion. 

Q.  Do  you  mean  if  you  were  called  upon  to  act  as  a  juror  in  the  case, 
that  that  opinion  could  affect  you  in  the  verdict  you  would  render  ? 

A.  No,  sir. 

Q.  Then  you  think  you  could  dismiss  from  your  mind  any  such  opinion 
as  you  entertain,  and  decide  by  the  law  and  the  evidence,  uninfluenced 
by  that  opinion  ? 

A.  Yes,  sir  ;  according  to  the  testimony. 

The  prisoner  challenged  for  cause. 

The  challenge  was  overruled  and  a  bill  of  exceptions  sealed. 

The  juror  was  challenged  peremptorily. 

The  fourth  and  fifth  points  of  the  prisoner  were :  — 

4.  If  the  jury  have  a  reasonable  doubt  as  to  whether  the  killing  was 
done  under  an  irresistible  impulse,  the  result  of  a  disordered  mind,  which 
overpowered  the  will  of  the  prisoner  and  took  away  his  power  of  con- 
trolling it  for  the  time,  they  cannot  convict. 

5.  If  the  jury  have  a  reasonable  doubt  of  the  sanity  of  the  prisoner  at 
the  time  of  the  killing,  they  cannot  convict. 

The  court  (Stowe,  J.)  answered :  — 

u  The  fourth  and  fifth  points  are  refused  and  will  be  more  fully  con- 
sidered together.  The  law  presumes  sanity,  but  this  presumption  may  be 
shaken  or  absolutely  destroyed  in  some  cases  by  the  acts  connected  with 
and  accompanying  the  commission  of  a  crime.  But  before  you  acquit 
upon  such  ground,  the  evidence,  whether  arising  out  of  such  circumstances 
or  from  independent  circumstances,  must  be  sufficient  to  do  more  than 
merely  raise  a  doubt  as  to  the  prisoner's  insanity.     It  must  be  sufficient 
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fairly  and  reasonably  to  satisfy  you  of  the  fact  of  such  insanity.  The  law 
does  not  require  proof  to  an  extent  to  preclude  a  reasonable  doubt  of  such 
insanity,  but  it  should  be  such  as  to  satisfy  you  from  the  preponderance  of 
testimony  that  the  prisoner  was  insane  at  the  time  of  the  killing.  As  we 
have  heretofore  said  upon  this  same  subject,  in  a  case  which  has  received 
the  indorsement  of  our  supreme  court : '  The  law  of  the  state  is,  that  when 
the  killing  is  admitted  or  proved,  and  insanity  or  want  of  legal  responsi- 
bility is  alleged  as  an  excuse,  it  is  the  duty  of  the  defendant  to  satisfy 
the  jury  that  insanity  actually  existed  at  the  time  of  the  act,  and  a  mere 
doubt  as  to  such  insanity,  raised  by  the  evidence,  will  not  justify  the 
jury  in  acquitting  upon  that  ground.  The  law  presumes  sanity  where  an 
act  is  done,  if  no  insanity  is  shown  by  the  evidence ;  and  where  it  ap- 
pears a  man  was  sane  shortly  preceding  the  act  and  shortly  after,  the 
presumption  of  sanity  exists  as  to  the  time  of  the  act,  and  no  jury  have 
a  right  to  assume  otherwise,  unless  the  evidence  in  the  cause  bearing  upon 
that  question  fairly  convinces  them  that  the  defendant  was  actually  in- 
sane at  the  time  the  act  was  committed.  Having  thus  indicated  to  you 
the  amount  of  evidence  required  to  sustain  the  defence  set  up  here,  the 
question  arises,  wh^t  do  we  mean  by  insanity?  In  a  general  sense  it 
means  unsoundness  of  mind,  and,  medically  speaking,  comprehends  va- 
rious conditions  of  the  mind  arising  from  various  causes  having  various 
symptoms  and  producing  different  results.  All  these  things  we  leave  to 
those  whose  business  it  may  be  to  study  and  investigate  them.  It  is  suf- 
ficient for  us  to  say  here,  and  so  far  as  the  case  is  concerned,  that  it  is  a 
condition  of  the  mind  which  renders  it  incapable  of  reasoning  or  judging 
correctly  of  its  own  impulses,  and  of  determining  whether  they  should 
be  followed  or  resisted.  As  said  by  the  present  chief  justice :  '  Intelli- 
gence is  not  the  only  criterion,  for  it  often  exists  in  the  madman  in  a 
high  degree,  making  him  shrewd,  watchful,  and  capable  of  determining 
his  purposes,  and  selecting  the  means  of  accomplishment.'  Want  of  in- 
telligence, therefore,  is  not  the  only  defect  to  moderate  the  degree  of  of- 
fence, but  with  intelligence  there  may  be  an  absence  of  power  to  deter- 
mine properly  the  true  nature  and  character  of  the  act,  its  effects  upon 
the  subject,  and  the  true  responsibility  of  the  action ;  a  power  necessary 
to  control  the  impulse  of  the  mind  and  prevent  the  execution  of  the 
thought  that  possesses  it.  In  other  words,  it  is  the  absence  of  that  self- 
determining  power,  which  in  the  sane  mind  renders  it  conscious  of  the 
real  nature  of  its  own:  purposes  and  capable  of  resisting  wrong  impulses. 
Where  this  self-governing  power  is  wanting,  whether  it  is  caused  by 
insanity,  gross  intoxication,  or  other  controlling  influences,  it  cannot  be 
said,  truthfully,  that  the  mind  is  fully  conscious  of  its  own  purposes,  and 
deliberates  or  premeditates  the  sense  of  the  act  describing  murder  in 
the  first  degree.  We  must,  however,  distinguish  this  defective  frame  of 
mind  from  that  wickedness  of  heart  which  drives  the  murderer  on  to  the 
commission  of  his  crime,  reckless  of  consequences.  Evil  passions  do  often 
seem  to  tear  up  reason  by  the  root,  and  urge  on  to  murder  with  heedless 
rage,  but  they  are  the  outpourings  of  a  wicked  nature,  not  of  an  unsound 
or  disabled  mind.  It  becomes  necessary,  therefore,  to  inquire,  upon  the 
evidence  in  the  case,  whether  the  prisoner  was  really  able  to  deliberate 
and  premeditate  the  homicide. 
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u  Now,  having  stated  the  principles  of  law  applicable  to  this  case,  the 
facta  under  the  .evidence  in  the  cause  are  yours.  The  killing  is  not  denied. 
The  accompanying  circumstances  of  time  and  manner  clearly  indicate, 
under  a  sane  condition  and  the  legal  responsibility  of  the  prisoner,  the 
highest  crime  known  to  the  law.  The  only  excuse  urged  in  his  behalf 
is,  that  he  was  insane  and  driven  by  some  irresistible  impulse  to  do  the 
horrid  deed.  Are  you  fairly  satisfied  from  the  evidence  that  such  was 
the  case  ?  If  you  are,  it  is  your  duty  to  acquit ;  but  if  not,  it  is  just  as 
clearly  your  duty  to  convict.  Of  the  value  of  the  medical  and  other  evi- 
dence on  behalf  of  this  theory,  it  is  your  duty  to  determine ;  but  I  feel  it 
is  my  duty  to  say,  that,  in  my  opinion,  such  evidence  as  has  been  adduced 
in  this  respect  ought  to  be  scanned  by  juries  with  great  care  and  the 
utmost  circumspection,  because  the  inconsiderate  and  careless  assumption 
of  the  sufficiency  of  such  a  defence  as  is  here  set  up  Would  tend  inevitably 
to  the  justification  of  every  crime  which  can  be  committed.  If,  however, 
the  evidence  in  this  cause,  as  it  is  claimed  by  the  counsel  for  the  prisoner, 
should  lead  you  to  honest  conviction  of  the  prisoner's  insanity,  at  the 
time  this  act  was  done,  it  is  your  duty  to  give  him  the  full  benefit  of 
such  conclusion ;  but  if  it  can  be  fairly  and  rationally  reconciled  with  his 
sanity,  though  it  may  be  unusual  and  startling,  and  involves  a  degree  of 
wickedness  and  depravity  horrible  to  contemplate,  it  is  your  duty  to  rec- 
oncile it  and  render  your  verdict  accordingly. 

The  jury  found  the  prisoner  guilty  of  murder  in  the  first  degree. 

The  prisoner  took  a  writ  of  error,  and  assigned  for  error,  amongst  other 
things,  the  refusal  of  the  court  to  sustain  his  challenges  for  cause,  and  the 
answer  of  the  court  to  his  fourth  and  fifth  points. 

W.  2>.  Moore  ft  M.  Swartzwelder  (with  whom  was  F.  Luty),  for  plain- 
tiff in  error. 

T.  M.  Bayne,  District  Attorney,  6  R.  M.  Gibson  (with  whom  was 
T.  M.  Marshall),  for  commonwealth,  defendant  in  error. 

Chief  Justice  Aonew  delivered  the  opinion  of  the  court. 

The  chief  question  in  this  case  arises  under  the  fifth  point  of  the  pris- 
oner, which  was  negatived  by  the  court  below.     It  is  this :  — 

5.  If  the  jury  have  a  reasonable  doubt  of  the  sanity  of  the  prisoner  at 
the  time  of  the  killing,  they  cannot  convict. 

The  industry  of  the  able  counsel  of  the  prisoner  has  collected  and 
classified  many  cases  on  this  point.  While  we  think  their  weight  accords 
with  our  own  conclusions,  we  cannot  help  perceiving,  in  their  number  and 
variety,  that  the  decision  of  the  question  should  rest  rather  on  a  sound 
basis  of  principle  than  on  the  conclusions  of  other  courts.  In  order  to 
apprehend  the  true  force  of  the  principles  to  be  applied,  we  must  keep  in 
the  foreground  the  facts  of  the  case  before  any  question  of  insanity  can 
arise.  Insanity  is  a  defence.  It  presupposes  the  proof  of  the  facts  which 
constitute  a  legal  crime,  and  is  set  up  in  avoidance  of  punishment.  Keep- 
ing in  mind,  then,  that  an  act  of  wilful  and  malicious  killing  has  been 
proved  and  requires  a  verdict  of  murder,  the  prisoner,  as  a  defence,  avers 
that  he  was  of  unsound  mind  at  the  time  of  the  killing,  and  incapable  of 
controlling  his  will ;  and  therefore  that  he  is  not  legally  responsible  for 
his  act.  This  is  the  precise  view  that  the  statute  itself  takes  of  the 
defence,  in  declaring  the  duty  of  the  jury  in  respect  to  it,    The  66th 
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section  of  the  Criminal  Code  of  31st  of  March,  1860,  taken  from  the  Act 
of  1836,  provides :  "  In  every  case  in  which  it  shall  be  given  in  evidence 
upon  the  trial  of  any  person  charged  with  any  crime  or  misdemeanor 
that  such  person  was  insane  at  the  time  of  the  commission  of  such  offence, 
and  he  shall  be  acquitted,  the  jury  shall  be  required  to  find  specially 
whether  such  person  was  insane  at  the  time  of  the  commission  of  such 

.  offence,  and  declare  whether  he  was  acquitted  by  them  on  the  ground  of 
such  insanity."  Thus  the  verdict  must  find  the  fact  of  insanity,  and  that 
the  acquittal  is  because  the  fact  is  so  found.  The  law  then  provides  for 
the  proper  custody  of  the  insane  prisoner.  This  being  the  provision  of 
the  statute,  it  is  evident  that  a  jury,  before  finding  the  fact  of  insanity 
specially,  must  be  satisfied  of  it  by  the  evidence.  A  reasonable  doubt  of 
the  fact  of  insanity  cannot,  therefore,  be  a  true  basis  of  the  finding  of  it 
as  a  fact  and  as  a  ground  of  acquittal  and  of  legal  custody.  To  doubt 
one's  sanity  is  not  necessarily  to  be  convinced  of  his  insanity.  It  has 
been  said  in  a  nearly  analogous  case :  "  As  to  whether  a  reasonable  doubt 
shall  establish  the  existence  of  a  plea  of  self-defence,  I  take  the  law  to  be 
this :  If  there  be  a  reasonable  doubt  that  any  offence  has  been  committed 
by  the  .prisoner,  it  operates  to  acquit.  But  if  the  evidence  clearly  estab- 
lishes the  killing  by  the  prisoner,  purposely,  with  a  deadly  weapon,  an 
illegal  homicide  of  some  kind  is  established,  and  the  burden  then  falls 
upon  the  prisoner,  and  not  on  the  commonwealth,  to  show  that  it  was 
excusable  as  an  act  of  self-defence.  If,  then,  his  extenuation  is  in  doubt, 
he  cannot  be  acquitted  of  all  crime,  but  must  be  convicted  of  homicide  in 
some  one  of  its  grades — manslaughter  at  least."  Commonwealth  v.  Drum, 
8  P.  F.  Smith,  22.  Such  also  was  the  opinion  of  the  late  Chief  Justice 
Lewis,  a  most  excellent  criminal  law  judge,  when  president  of  the  Lancaster 
County  oyer  and  terminer,  in  the  trial  of  John  Haggerty,  in  the  year 
1847.  Lewis's  U.  S.  Criminal  Law,  p.  402.  He  said,  p.  406 :  "  The  jury 
will  decide  upon  the  degree  of  intoxication,  if  any  existed,  and  upon  the  * 
existence  of  insanity.  The  burden  of  proof  of  this  defence  rests  upon  the 
prisoner ;  the  fact  of  killing  under  circumstances  ef  deliberation  detailed 
in  this  case  being  established,  the  insanity  which  furnishes  a  defence  must 
be  shown  to  have  existed  at  the  time  the  act  was  committed.  The  evi- 
dence must  be  such  as  satisfies  the  minds  of  the  jury."  Thus,  according 
to  both  statutory  and  judicial  interpretation,  the  evidence  to  establish 
insanity  as  a  defence  must  be  satisfactory,  and  not  merely  doubtful. 

If  we  now  analyze  the  subject,  we  shall  find  that  this  is  the  only  safe  . 
conclusion  for  society,  while  it  is  just  to  the  prisoner.    Soundness  of  mind 
is  the  natural  and  normal  condition  of  men,  and  is  necessarily  presumed, 
not  only  because  the  fact  is  generally  so/  but  because  a  contrary  presnmp- 

1  tion  would  be  fatal  to  the  interests  of  society*  No  one  can  justly  claim 
irresponsibility  for  his  act  contrary  to  the  known  nature  of  the  race  of 
which  he  is  one.  He  must  be  treated  and  be  adjudged  to  be  a  reasonable 
being  until  a  fact  so  abnormal  as  a  want  of  reason  positively  appeal's.  It 
is,  therefore,  not  unjust  to  him  that  he  should  be  so  conclusively  presumed 
to  be  until  the  contrary  is  made  to  appear  on  his  behalf.  To  be  made  so 
to  appear  to  the  tribunal  determining  the  fact,  the  evidence  of  it  must  be 
satisfactory,  and  not  merely  doubtful,  as  nothing  less  than  satisfaction  can 
determine  a  reasonable  mind  to  believe  a  fact  contrary  to  the  course  of 


444  THE  AMERICAN  LAW  TIMES  REPORTS.  [October,  1875. 

Vol.  II.]  O&TWBiir  v.  Tm  Commowwealth.  [No.  10. 

nature.  It  cannot,  therefore,  be  said  to  be  cruel  to  the  prisoner  to  hold 
him  to  the  same  responsibility  for  his  act  as  that  to  which  all  reasonable 
beings  of  his  race  are  held,  until  the  fact  is  positively  proved  that  he  is 
not  reasonable.  This  statement  derives  additional  force  from  the  opinion 
of  Chief  Justice  Gibson,  in  the  case  of  The  Commonwealth  v.  Mathler, 
tried  before  him  and  Justices  Bell  and  Coulter,  in  Philadelphia,  and 
quoted  from  in  Lewis's  U.  S.  C.  L.  408-4.  " Insanity,"  he  says,  "is 
mental  or  moral,  the  latter  being  sometimes  called  homicidal  mania,  and 
properly  so.  A  man  may  be  mad  on  all  subjects,  and  then,  though  he 
may  have  a  glimmering  of  reason,  he  is  not  a  responsible  agent.  This 
is  general  insanity ;  but  if  it  be  not  so  great  in  its  extent  or  degree  as 
to  blind  him  to  the  nature  and  consequences  of  his  moral  duty,  it  is  no 
defence  to  an  accusation  of  crime.  It  must  be  so  great  as  entirely  to 
destroy  his  perception  of  right  and  wrong,  and  it  is  not  until  that  per- 
ception is  thus  destroyed  that  he  ceases  to  be  responsible.  It  must  amount 
to  delusion  or  hallucination  controlling  his  will,  making  the  commission 
of  the  act,  in  his  apprehension,  a  duty  of  overruling  necessity."  Again : 
"  Partial  insanity  is  confined  to  a  particular  subject,  being  sane  on  every 
other.  In  that  species  of  madness  it  is  plain  that  he  is  a  responsible 
*nt  if  he  were  not  instigated  by  his  madness  to  perpetrate  the  act 
[e  continues  to  be  a  legitimate  subject  of  punishment,  although  he  may 
be  laboring  under  a  moral  obliquity  of  perception,  as  much  so  as  if  he 
were  merely  laboring  under  an  obliquity  of  vision."  And  again :  "  The 
law  is,  that  whether  the  insanity  be  general  or  partial,  the  degree  of  it 
must  be  so  great  as  to  have  controlled  the  will  of  its  subject  and  to  have 
taken  from  him  the  freedom  of  moral  action."  Thus  all  the  utterances 
of  the  chief  justice  on  this  subject  are  positive  and  emphatic,  and  allow 
no  room  for  doubts,  or  merely  negative  expressions. 

And  if  this  reasoning  were  even  less  than  conclusive,  the  safety  of 
society  would  turn  the  scale.  Merely  doubtful  evidence  of  insanity  would 
fill  the  land  with  acquitted  criminals.  The  moment  a  great  crime  would 
be  committed,  in  the  same  instant,  indeed  often  before,  would  preparation 
begin  to  lay  ground  to  doubt  the  sanity  of  the  perpetrator.  The  more 
enormous  and  horrible  the  crime,  the  less  credible,  by  reason  of  its  enor- 
mity, would  be  the  evidence  in  support  of  it ;  and  proportionately  weak 
would  be  the  required  proof  of  insanity  to  acquit  of  it.  Even  now  the 
humanity  of  the  criminal  law  opens  many  doors  of  escape  to  the  criminal. 
Then  a  wider  door  would  be  opened  by  the  doubtful  proof  of  insanity, 
made  still  more  open  by  the  timidity  of  jurors,  their  loose  opinions  on 
the  subject  of  punishment,  and  their  common  error  that  the  punishment 
is  the  consequence  of  their  finding  of  the  truth  of  the  facts,  instead  of 
the  consequence  of  the  commission  of  the  crime  itself.  The  danger  to 
society  from  acquittals  on  the  ground  of  a  doubtful  insanity  demands  a 
strict  rule.  It  requires  that  the  minds  of  the  triers  should  be  satisfied 
of  the  fact  of  insanity.  Finally,  we  think  this  point  has  been  actually 
ruled  by  this  court  in  the  case  of  Lynch  v.  Commonwealth,  decided  at 
Pittsburg,  in  1873.  The  prisoner's  second  point  was  in  these  words: 
"  That  2  the  jury  had  a  reasonable  doubt  as  to  the  condition  of  the 
defendant's  mind  at  the  time  the  act  was  done,  he  is  entitled  to  the  benefit 
of  such  doubt,  and  they  cannot  convict."    The  court  below  said  in  answer: 
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"  The  law  of  the  state  is  that  where  the  killing  is  admitted,  and  insanity 
or  want  of  legal  responsibility  is  alleged  as  an  excuse,  it  is  the  duty  of 
the  defendant  to  satisfy  the  jury  that  insanity  actually  existed  at  the 
time  of  the  act,  and  a  doubt  as  to  such  insanity  will  not  justify  a  jury 
in  acquitting  upon  that  ground."  This  ruling  was  sustained.  Opinion 
by  Read,  C.  J.     See  Pittsburg  Legal  Journal,  14,  53. 

The  assignments  of  error  to  the  overruling  of  the  prisoner's  challenge 
of  jurors  for  cause  are  not  sustained.  We  think  the  court  below  followed 
the  rulings  in  Staup  v.  Commonwealth,  24  P.  F.  Smith,  458,  and  O'Mara 
ft  Irwin  v.  Commonwealth,  25  P.  F.  Smith,  424.  It  is  argued  that  this 
case  is  distinguishable  on  the  ground  that  some  of  these  jurors  had  formed 
their  opinions  in  part  on  the  testimony  taken  before  the  coroner,  as  read 
in  the  newspapers.  But  it  must  be  noticed  that  these  jurors  did  not 
entertain  very  positive  or  decided  opinions,  and  they  stated  that  they 
were  the  results  of  rumor  and  newspaper  statements  in  part.  All  were 
clear  that  their  opinions  were  so  unfixed,  they"  could  hear  and  determine 
the  case  on  the  evidence  given  in  the  trial  below,  uninfluenced  by  their 
previous  impressions.  They  did  not  appear  to  have  prejudged  the  case, 
or  to  have  fixed  and  decided  opinions.  That  evidence  would  be  required 
to  change  their  first  impressions  has  but  little  weight.  Such  must  always 
be  the  fact,  even  in  the  case  of  slight  impressions  or  loose  opinions.  An 
impression  once  formed,  necessarily  exists  until  something  else  changes  it. 
The  inquiry,  therefore,  turns  upon  the  character  of  the  opinion.  Is  it  a 
prejudgment  of  the  case?  Has  it  such  fixedness  and  strength  as  will 
probably  influence  and  control  the  juror's  verdict  —  or  has  it  been  formed 
upon  the  same  evidence  Bubetantially  as  will  be  given  upon  the  trial? 
Much  weight,  therefore,  is  to  be  given  to  the  judgment  of  the  court  below, 
in  whose  presence  the  juror  appears  and  by  whom  his  manner  and  con- 
duct, as  well  as  his  language,  are  scrutinized.  In  relation  to  the  evidence 
given  before  the  coroner,  we  may  also  remark  that  we  do  not  regard  it  as 
having  the  same  weight  as  the  testimony  given  at  the  trial  of  the  cause. 
We  know  the  looseness  with  which  these  investigations  are  generally  con- 
ducted, especially  since  the  law  permitting  them  to  be  had  before  justices 
of  the  peace,  in  lieu  of  the  coroner.  We  are  not  now  speaking  of  their 
legal  effect,  but  of  their  weight  in  point  of  fact,  as  a  basis  of  a  public 
opinion  in  which  a  juror  probably  participates.  In  determining  its 
weight  in  the  case  of  a  particular  juror,  regard  will  be  had  in  the  exam- 
ination to  the  real  nature  and  character  of  the  testimony  taken  before  the 
inquest.  In  the  case  of  Alexander  E.  McClure,  a  juror,  it  is  said  his 
opinions  were  denominated  by  himself  as  "  conclusions,"  and  therefore 
stood  upon  a  higher  ground  of  exception  than  mere  floating  opinions. 
But  a  careful  examination  of  his  statement  convinces  us  by  the  word 
"  conclusion  "  he  did  not  intend  to  cohvey  the  meaning  of  conclusiveness. 
It  was  only  a  loose  use  of  the  word  in  the  sense  of  opinion,  having  no 
fixedness  or  conclusiveness  in  his  mind. 

In  none  of  the  assignments  of  error  do  we  discover  a  sufficient  ground 
of  reversal  of  the  judgment.  The  sentence  of  the  court  of  oyer  and 
terminer  is  therefore  affirmed,  and  it  is  ordered  that  the  record  of  the 
case  be  remitted  to  the  said  court  for  execution  of  the  sentence. 
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WHEN  AND  HOW  DEED  ABSOLUTE  ON   ITS  FACE  MAY  BE  SHOWN  TO 

BE  A  MORTGAGE. 

PLUMER  v.  GUTHRIE. 

1.  To  show  by  parol  that  a  deed  absolute  on  its  face  is  a  mortgage,  the  proof  most  be 
clear,  explicit,  and  unequivocal. 

2.  The  proof  must  establish  an  agreement  substantially  contemporaneous  with  the  execu- 
tion and  delivery  of  the  deed,  and  not  rest  on  the  subsequent  admissions  and  declara- 
tions of  the  mortgagee  only. 

8.  Guthrie's  land  was  sold  at  sheriffs  sale,  purchased  by  Lane,  a  creditor ;  he  conveyed 
to  Plumer.  Evidence  of  conversations  between  Lane  and  Guthrie,  months  before  the 
conveyance  to  Plumer  and  not  in  his  presence,  tending  to  show  an  understanding  that 
Plumer  would  advance  Guthrie's  debt  to  Lane,  and  take  the  property  as  security  for 
Guthrie,  held  to  be  admissible. 

4.  To  convert  an  absolute  deed  into  a  mortgage,  the  contract  to  do  so  need  not  he  ex- 
press, it  may  be  inferred  from  facts  and  circumstances  ;  but  a  knowledge  of  these  must 
oe  brought  nome  to  the  owner  of  the  legal  title  before  he  can  be  affected  by  them. 

5.  Evidence  of  such  facts  and  circumstances  should  be  received  with  caution,  and  if  it 
does  not  make  a  case  on  which  a  chancellor  would  decree  a  conveyance,  should  not  be 
submitted  to  the  jury. 

6.  Eleven  years  after  the  conveyance  to  Plumer  he  made  a  lease  of  the  land  to  Guthrie, 
who  took  possession  under  it.  If  the  original  conveyance  to  Plumer  was  a  mortgage, 
the  lease  was  evidence  of  Guthrie's  abandonment  of  it. 

7.  Evidence  in  this  case  not  sufficient  to  submit  to  a  jury  on  the  question  whether  the 
deed  was  a  mortgage. 


-©— O' 


This  was  an  ejectment  brought  January  28, 1870,  by  Margaret  Plumer) 
against  James  W.  Guthrie,  for  three  tracts  of  land  and  a  large  number  of 
town  lots.     The  case  was  tried  August  28, 1872,  before  Jenks,  P.  J. 

On  the  trial  it  appeared  as  follows :  — 

The  land  had  belonged  to  the  defendant,  and  on  the  25th  of  July,  1849, 
he  executed  a  mortgage  on  the  whole  of  it  to  the  trustees  of  the  estate  of 
William  Bingham,  deceased,  to  secure  the  payment  of  $16,600.  A  scire 
facias  was  issued  on  this  mortgage  by  Samuel  M.  Lane  and  others,  trustees 
and  assignees  of  the  estate  of  William  Bingham,  deceased,  in  which  judg- 
ment was  confessed  by  the  defendant,  September  4, 1846,  for  $22,959.77. 
Under  &pluries  levari  facias  on  this  judgment,  the  land  was  sold  by  the 
sheriff  to  Samuel  M.  Lane  and  A.  N.  Meylert  for  $10,106,  and  the  sheriff's 
deed  to  them  acknowledged  September  10, 1857.  Through  a  number  of 
mesne  conveyances  the  whole  property  became  vested  in  Samuel  M.  Lane, 
February  23,  1859. 

On  the  14th  of  May,  1859,  Lane  and  wife  by  indenture,  for  the  consid- 
eration of  $9,500,  conveyed  to  Arnold  Plumer  all  the  real  estate  included 
in  the  mortgage,  describing  it.  In  this  deed  it  is  further  contained  as 
follows: —  * 

"  And  the  parties  of  the  first  part  hereto,  for  the  considerations  afore- 
said, do  hereby  assign,  transfer,  and  set  over  unto  the  said  Arnold  Plumer, 
without  recourse  to  them,  the  judgment  obtained  by  a  scire  facias  on  said 
mortgage ;  also  a  judgment  in  the  common  pleas  of  Clarion  County, 
wherein  S.  M.  Lane  and  A.  N.  Meylert,  trustees,  are  plaintiffs,  and  J.  W. 
Guthrie  is  defendant.  Being  a  judgment  taken  for  the  same  debt  for 
which  the  mortgage  of  J.  W.  Guthrie  above  stated  was  given  and  collateral 
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thereto.     And  the  said  parties  of  the  first  part  do  farther  grant,  Ac,  unto 
the  said  Arnold  Plumer,  his  heirs  or  assigns,  all  the  interest,  &c,  of  the 

Earties  of  the  first  part  hereto,  of,  in,  and  to  all  the  lands,  tenements,  and 
ereditaments  included  in  a  certain  article  of  agreement  between  S.  M. 
Lane  and  A.  N.  Meylert,  trustees,  of  the  first  part,  and  J.  W.  Guthrie  of 
the  second  part,  dated  the  10th  day  of  May,  A.  D.  1852,  and  of  the  pur- 
chase money  arising  therefrom ;  the  balance  of  purchase  money  due  on  the 
lands,  &c,  included  in  said  agreement,  and  not  Heretofore  deeded  to  Guth- 
rie of  his  assigns  in  pursuance  of  it,  amounts  to  about  $1,500,  the  intention 
hereof  being  to  assign  and  transfer  the  balance  of  purchase  money  due  as 
stated,  without  any  recourse  to  the  parties  of  the  first  part  hereto  for  any 
deficiency  therein.  The  said  Arnold  Plumer  to  convey  the  lands,  Ac,  as 
described  in  said  contract,  and  not  heretofore  conveyed  by  Lane  and  Mey- 
lert, to  said  Guthrie  or  his  assigns,  on  his  compliance  with  said  contract, 
in  the  same  manner  as  agreed  upon  between  the  original  parties  thereto, 
and  to  save  and  keep  harmless  the  parties  of  the  first  part  hereto  from 
any  liability  on  account  of  the  covenants  therein  contained  to  make  deeds 
in  pursuance  thereof.  The  above  mentioned  lands,  land  contracts,  judg- 
ments, and  mortgage  being  the  same  which  vested  in  the  parties  of  the  first 
part  hereto,  by  virtue  of  a  partition  made  in  pursuance  of  an  act  of  As- 
sembly of  Pennsylvania,  approved  the  15th  day  of  April,  A.  D.  1854,  en- 
titled '  An  act  relative  to  the  estate  of  John  Bredin,  deceased,'  <fcc,  by 
which  (the  parties  in  interest)  released,  conveyed,  assigned,  and  trans- 
ferred to  said  S.  M.  Lane  all  their  interest  therein,  and  he  became  the 
sole  owner  thereof."    -     .     . 

Arnold  Plumer  died  leaving  a  will,  dated  April  18, 1869,  and  proved 
May  10,  1869,  by  which  he  devised  all  his  property,  real  and  personal,  to 
his  wife  Margaret  Plumer,  the  plaintiff. 

The  plaintiff  here  rested. 

The  defendants  gave  in  evidence  record  of  a  suit,  trustees  of  the  Bing- 
ham estate  against  J.  W.  Guthrie,  and  judgment  July  5, 1850,  for  defend- 
ant for  $18,000 ;  assigned  November  14,  1850,  to  N.  A.  Lowry,  of  James- 
town, New  York;  assigned  by  Lowry  to  Arnold  Plumer  October  29, 
1852,  and  receipt  February  9,  1853,  to  sheriff  by  A.  Plumer  for  the  debt 
and  interest,  $19,564.09. 

Also  a  record  of  judgment,  J.  W.  Guthrie  against  William  McKinley, 
for  $109.  Also  of  judgment  same  against  same  for  $100,  both  assigned 
December  5, 1851,  to  N.  A.  Lowry,  and  by  him  assigned  December  8, 1852, 
to  Arnold  Plumer.  Also  judgment  J.  W.  Guthrie  for  use  of  N.  A.  Lowry 
against  Clarion  township  for  $574.53;  assigned  December  5,  1851,  to 
Arnold  Plumer  and  paid  to  him. 

R.  Allison  testified  that  he  and  Guthrie  had  an  interest  in  a  vacant 
piece  of  land :  a  warrant  was  issued  to  witness  July  11,  1851 ;  witness 
wishing  to  dispose  of  his  interest,  Guthrie  proposed  to  take  the  whole, 
and  witness  at  his  request  transferred  his  interest  to  N.  A.  Lowry,  No- 
vember 5,  1851.  Guthrie  paid  him  $50,  but  Lowry  paid  him  nothing. 
On  the  27th  of  October,  1852,  W.  H.  Lowry,  executor,  &c,  of  N.  A. 
Lowry,  conveyed  to  Arnold  Plumer ;  a  patent  was  issued  to  Plumer 
January  28, 1854.  Plumer  afterwards  sold  the  land  for  $2,750.  Guthrie, 
when  he  requested  witness  to  convey  to  Lowry,  said  that  it  was  to  secure 
advances  that  Lowry  was  making  to  him  ;  Lowry  assented  to  it. 
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W.  H.  Lowry,  son  and  executor  of  N.  A.  Lowry,  testified  that  his 
father  and  Guthrie  had  extensive  dealings  and  lumber  contracts  for  the 
delivery  of  lumber  at  Cincinnati ;  his  father  had  judgments  against  Guth- 
rie during  the  life  of  the  contract,  taken  as  collateral  security  for  its  per- 
formance and  to  secure  advances  made  by  N.  A.  Lowry,  who  died  Feb- 
ruary, 1851,  before  a  settlement  was  made  ;  witness  proposed  to  Guthrie 
to  cancel  the  contract  and  surrender  the  securities  on  payment  of  the 
balance  due  N.  A.  Lowry.  "  I  afterwards  met  Arnold  Plumer  and  the 
defendant  at  Clarion,  in  pursuance  of  that  arrangement,  and  I  was  there 
offered  $15,000  by  Mr.  Plumer,  and  he  was  to  take  the  position  occupied 
by  the  estate  with  reference  to  those  securities ;  I  refused  to  take  it,  and 
separated  without  any  settlement ;  by  subsequent  agreement  I  afterwards 
met  the  defendant  and  Mr.  Plumer  at  the  Monongahela  House  in  Pitts- 
burg, and  there  made  an  arrangement,  by  a  writing  I  gave  at  that  time, 
that  on  the  payment  to  us  of  $11,000  within  a  certain  time,  I  would  trans- 
fer all  of  our  securities  to  the  party  paying  or  securing  to  us  that  amount 
of  money ;  at  the  time  this  proposition  was  made  there  were  doubts  as  to 
whether  the  judgment  against  the  Bingham  trustees  would  be  affirmed ; 
that  was  my  reason  for  making  the  proposition  I  did,  for  if  I  had  been 
certain  of  its  affirmation,  I  would  not  have  made  the  proposition  I  did ; 
the  proposition  was  made  sometime  in  the  fall  of  1852  ;  mis  proposition 
was  consummated,  I  think,  within  thirty  or  sixty  days  afterwards,  at 
Warren,  by  the  transfer  of  the  lumber  contracts  and  all  securities  received 
from  the  defendant,  to  Arnold  Plumer,  for  $11,000,  in  negotiable  paper ; 
the  first  payment  was  made  in  hand,  or  a  short  payment,  and  the  balance 
on  time,  extending  through  several  years;  the  defendant  brought  Mr. 
Plumer  to  me,  and  it  Was  through  the  defendant  I  negotiated  with  Mr. 
Plumer ;  if  we  had  acquired  any  title  to  lands  from  or  through  the  de- 
fendant, we  transferred  them  and  all  contracts  and  securities  that  we  held, 
growing  out  of  the  transactions,  to  Mr.  Plumer." 

Being  cross-examined,  he  said :  "  The  assignments  of  judgments  and 
collaterals  spoken  of  in  my  examination  in  chief  were  absolute ;  I  suppose 
they  were  absolute  on  their  face  ;  I  have  no  recollection  whether  the  word 
collateral  was  used  or  not ;  I  only  inferred  from  my  father's  general  cus- 
tom of  doing  business  that  they  were  absolute ;  I  have  never  found  any- 
thing among  my  father's  papers  to  show  that  they  were  held  by  him  as 
collateral ;  I  was  more  or  less  cognizant  of  the  transactions  between  my 
father  and  Mr.  Guthrie ;  I  have  no  recollection  of  any  contract  in  writ- 
ing between  my  father  and  Mr.  Guthrie,  as  to  how  these  securities  were 
held  by  my  father  ;  I  know  that  Mr.  Guthrie  was  largely  indebted  to  my 
father  at  trie  time  these  judgments  and  collaterals  spoken  of  were  assigned 
to  him ;  my  impression  is  that  sums  of  money  were  advanced  by  my  father 
to  defendant  alter  the  date  of  the  assignments,  but  cannot  be  positive  as 
to  that  without  reference  to  my  books  and  papera ;  there  had  been  some 
lumber  delivered  on  the  contract  before  the  assignment  was  made  to 
Plumer,  but  cannot  say  how  much ;  at  the  time  these  assignments  were 
made  to  Plumer,  we  pretended  to  own  the  lumber  and  material  at  the 
mills  at  that  time  ;  do  not  remember  whether  the  mills  were  running  or 
not ;  the  man  in  charge  of  the  mills  was  put  there  by  my  father  to  rep- 
resent his  interest ;  I  think  my  father  furnished  the  superintendent  money 
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from  time  to  time  to  carry  on  the  mills  ;  I  furnished  money  more  or  less 
after  my  father's  death  to  Mr.  Davis  to  run  the  mills  and  Davis  paid  me 
some  $3,000  out  of  the  avails  of  lumber  sold  ;  the  Guthrie  debt,  including 
advances  and  everything  else,  at  the  time  of  my  father's  death,  amounted 
to  about  $24,000,  and  was  inventoried  by  the  appraisers  at  $12,000  ;  Mr. 
Guthrie  first  approached  me ;  he  came  to  Jamestown,  I  think,  to  see  on 
what  terms  I  would  settle;  I  cannot  say  positively  whether  I  first  ap- 
proached Guthrie,  or  he  me,  in  regard  to  a  settlement. 

"  I  had  been  to  Clarion  two  or  three  times,  and  was  determined  to  close 
the  matter  up ;  but,  as  I  said  before,  my  impression  is  that  he,  Guthrie, 
first  approached  me  on  the  matter ;  I  cannot  tell  how  much  money  had 
been  delivered  on  these  contracts." 

Examination  in  chief  resumed :  "  For  some  years  previous  to  the  time 
of  his  death,  my  father  had  been  in  delicate  health  ;  I  was  thoroughly 
acquainted  with  his  business,  and  was  sort  of  a  confidential  clerk,  and  there 
were  but  few  transactions  at  that  time  but  what  I  was  thoroughly  cog- 
nizant of ;  these  assignments,  if  they  were  absolute  on  their  face,  I  always 
considered  as  collateral."     . 

In  answer  to  the  question, "  Do  you  know  the  fact  that  these  assignments 
were  held  as  collateral,  from  conversations  had  between  you  and  your 
father,  prior  to  his  death  ?  "  he  said :  — 

"  I  know  at  the  time  father  had  made  large  advances  to  Mr.  Guthrie, 
and  became  alarmed  as  to  his  securities,  and  considered  them  very  doubt- 
ful up  to  the  time  he  received  the  assignment  of  the  Bingham  and  other 
judgments,  and  even  then  he  considered  himself  far  from  safe,  as  he  had 
very  great  doubts  as  to  whether  the  Bingham  judgment  would  be  affirmed ; 
he  thought  if  the  judgment  was  paid  he  would  get  out  whole ;  at  that 
time  Guthrie's  title  to  some  of  the  lumber  property  was  not  perfected,  as 
there  were  large  sums  due  for  purchase  money ;  I  know  that  these  assign- 
ments were  deemed  collateral  by  my  father ;  I  considered  that  if  the 
Bingham  judgment  had  been  paid  and  the  lumber  contracts  fulfilled,  my 
father  would  have  been  made  whole,  and  made  a  margin  of  profit  on  the 
contract." 

C.  B.  Curtis  testified :  "  After  N.  A.  Lowry's  death  an  arrangement 
was  made  between  his  executors  and  Arnold  Plumer,  by  which  the 
executors  were  to  transfer  all  their  claims  and  securities  to  Arnold 
Plumer,  for  a  sum  which  was  agreed  upon ;  that  arrangement  was  con- 
summated at'Warren,  I  think,  in  October,  1852 ;  all  the  parties  being 
present,  —  Guthrie,  Plumer,  and  the  executors.  These  transfers  were  in 
writing ;  I  was  acting  attorney  all  the  time,  first  for  Nathaniel  A.  Lowry, 
in  his  lifetime,  and  afterwards  for  his  estate,  and  was  present  at  Warren 
when  the  arrangement  was  made ;  William  H.  Lowry  was  the  principal 
man  acting  for  the  estate,  and  Plumer  was  acting  for  himself,  of  which  he 
was  capable ;  the  amount  agreed  upon  was  closed  up  by  Arnold  Plumer's 
bank  notes ;  it  was  talked  by  and  between  the  parties  just  what  the 
interest  of  Lowry  was  at  the  time ;  I  mean  to  say,  that  by  conversations 
between  the  parties,  during  the  negotiations,  they  knew  what  the  interest 
of  Lowry  was,  and  the  relations  he  bore  to  Guthrie  concerning  these 
advancements ;  when  I  say  parties,  I  mean  to  refer  to  Plumer  and  the 
executors  of  Lowry ;  I  recollect  that  the  Burdick  judgment  was  talked 

vol.  n.  29 


450  THE  AMERICAN  LAW  TIMES  REPORTS.  [October,  1875. 

Vol.  II.]  Plumbb  w.  Guthrie.  [No.  10. 

about  as  a  security,  but  I  do  not  know  the  particulars  in  regard  to  it ;  the 
defendant  in  this  suit  seemed  the  most  anxious  to  consummate  the  ar- 
rangement ;  the  object  of  the  arrangement,  as  I  learned  it  from  the 
parties,  was  to  put  Arnold  Plumer  in  the  position  which  the  estate  of 
Lowry  occupied.     This  was  about  twenty  years  ago." 

S.  P.  Johnson  testified :  "  In  1852  I  was  attorney  for  James  W.  Guth- 
rie in  a  suit  against  C.  R.  Burdick,  in  the  recovery  of  a  judgment  for 
$1,425.80;  subsequently,  in  October  of  that  year,  this  judgment  was  as- 
signed by  J.  W.  Guthrie  to  Arnold  Plumer;  I  continued  to  be  the  attorney 
for  the  plaintiff  for  the  collection  of  this  judgment  until  the  fall  of  1860 ; 
between  January  12, 1854,  and  July  15,  1857,  inclusive,  I  find  credits  on 
my  books  to  Arnold  Plumer,  $915.53,  as  collected  upon  the  judgment 

against  Burdick While  acting  as  attorney  for  Mr.  Plumer  in  the 

collection  of  this  judgment,  he  stated  to  me  in  conversation  that  he  had 
received  the  assignment  and  held  the  same,  either  as  a  bonus  or  as  collateral 
security  for  the  assumption  of  certain  liabilities  of  Mr.  Guthrie,  which  he 
had  made ;  the  substance  of  what  he  said  was,  that  it  had  cost  him  nothing, 
and  professed  a  willingness  to  reassign  the  same  to  Mr.  Guthrie  at  any 
time,  which  he  did  do,  I  think,  at  my  instant ;  in  1852,  and  prior  to  that 
time,  as  attorney  for  Mr.  Guthrie,  I  was  familiar  with  his  affairs  and 
embarrassments,  and  knew  the  fact  that  Mr.  Plumer  about  that  time 
undertook  to  assist  Mr.  Guthrie  through  his  financial  embarrassments, 
and,  as  his  security  for  so  doing,  obtained  from  Mr.  Lowry  and  Mr. 
Guthrie  the  assignment  of  judgments  and  other  securities  to  a  large 
amount  as  collateral,  the  particular  items  of  which  I  cannot  now  name, 
except  the  one  above  mentioned  and  a  large  judgment  which  Mr.  Guthrie 
had  against  the  trustees  of  the  Bingham  estate ;  I  frequently  urged,  in 
later  years,  both  Messrs.  Guthrie  and  Plumer  to  have  a  settlement  of 
their  matters ;  both  promised  me  it  should  be  done,  each  claiming  that  the 
other  was  probably  indebted  to  him." 

Being  cross-examined,  he  said,  under  objection:  "The  conversation  I 
had  with  Mr.  Plumer  in  regard  to  a  settlement  with  Guthrie  was  in  1860, 
and  again  in  1865 ;  I  do  not  think  Mr.  Guthrie  and  Mr.  Plumer  were 
together  when  I  had  these  conversations  with  either;  I  think  Mr. 
Plumer  claimed  that  Guthrie  was  indebted  to  him,  but  he  did  not  deny 
that  he  was  holding  property  in  trust,  both  real  and  personal ;  I  was  on 

confidential  terms  with  them  both;  I  was  attorney  for  both 

Mr.  Plumer  admitted  to  me  that  he  had  taken  N.  A.  Lowry's  place  in  his 
relation  to  Mr.  Guthrie,  and  had  received  from  him  the  securities  that 
Guthrie  had  placed  in  his  (Lowry's)  hands,  and  that  he  had  assumed 
certain  liabilities  for  Mr.  Guthrie  ;  I  can't  recollect  that  Mr.  Plumer  ever 
specified  any  securities  that  he  held  in  trust  other  than  those  referred 
to ;  I  can't  say  that  Mr.  Plumer  ever  told  me  anything  about  his  purchase 
of  real  estate  owned  by  Guthrie,  or  of  his  holding  any  in  trust  for 
Guthrie  ;  our  conversation  was  usually  upon  the  hypothesis  or  Supposition 
that  each  of  ui  knew  the  facts  in  the  case,  and  I  recollect  of  no  specific 
declarations  of  Mr.  Plumer  on  the  subject." 

The  defendant  gave  in  evidence  the  deposition  of  S.  M.  Lane:  the 
parts  in  brackets  were  objected  to,  admitted,  and  a  bill  of  exceptions 
sealed. 
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The  deponent  testified :  u  In  the  spring  of  1851,  Judge  Bredin,  Samuel 
A.  Purviance,  A.  N.  Meylert,  and  myself  purchased  from  the  Bingham 
estate  their  unsold  lands  in  Clarion,  Jefferson,  Forest,  and  Venango  coun- 
ties, with  the  unpaid  purchase  money  on  contracts  on  lands  sold,  and 
mortgages,  judgments,  &c,  all  their  interest  in  said  counties ;  included  in 
the  purchase  was  a  mortgage  given  by  James  W.  Guthrie  to  the  Bingham 
estate  on  certain  farms  in  Clarion  County,  town  property  in  the  town  of 
Strattonville,  and  in  the  town  of  Clarion,  Clarion  County ;  some  years 
afterwards  (probably  three  or  four),  Mr.  Purviance,  who  was  the  attorney 
of  the  company,  and  myself,  who  was  attending  to  the  business  at  the 
time,  got  Mr.  (xuthrie  to  give  a  judgment  on  an  amicable  scire  facias  on 
the  mortgage;  some  time  afterwards,  a  year  or  two  more  or  less,  I  can't 
tell  how  long,  it  was  entered  of  record  ;  the  property  was  sold,  judgment 
was  entered  on  this  paper,  whatever  it  was,  and  afterwards  the  property 
was  sold  and  bid  in  for  us ;  I  presume  it  was  on  that  judgment ;  it  re- 
mained in  that  way,  Mr.  Guthrie  still  having  possession  of  his  property ; 
Mr.  Guthrie  commenced  writing  to  me  then  ;  I  received  letters  from  him 
with  regard  to  this  property ;  [I  went  to  Clarion  on  some  business  in  the 
summer  of  1858, 1  think ;  while  there  Mr.  Guthrie  sent  a  messenger  down 
from  Strattonville,  with  an'  urgent  request  that  I  come  to  see  him ;  I  went 
to  see  him ;  he  commenced  immediately  to  talk  about  this  mortgage  prop- 
erty ;]  he  said  to  me  that  he  understood  we  were  going  to  make  a  division, 
or  I  told  him  that.  [Mr.  Guthrie  wanted  me  to  get  this  property  that  he 
had  owned  in  my  division  ;  he  said  that  he  had  a  friend  who  would  pay  a 
certain  amount  of  money  for  the  mortgage  property ;  either  then  or  after- 
wards he  named  the  amount  of  $9,000,  that  his  friend  would  pay,  and 
take  this  property  for  him  if  I  could  get  it ;  I  told  him  that  I  wanted  the 
entire  balance  of  my  interest  there  to  net  me  $12,000 ;  I  reserved  my 
interest  in  the  Fox  and  Beaman  bonds,  which  amounted  to  $2,500  about, 
leaving  $9,500  to  make  it  $12,000 ;  Mr.  Guthrie  said  he  would  pay  the 
$500,  as  his  friend  would  only  pay  the  $9,000,  as  that  was  all  ne  had 
arranged  for,  or  spoken  about.]  I  think  when  I  returned  from  Mr. 
Guthrie's  to  Clarion  I  met  Arnold  Plumer  on  the  street  at  Clarion ;  he 
spoke  to  me  and  said  that  Mr.  Guthrie  had  been  at  him  to  get  this  prop- 
erty for  him ;  he  supposed  he  would  have  to  arrange  it.  [Then  I  believe 
was  the  first  time  I  knew  who  Mr.  Guthrie's  friend  was  ;  he  had  never 
told  me ;  I  had  told  Mr.  Guthrie  that  if  I  could  arrange  it  to  get  this 
property  in  the  division  I  would,  to  meet  his  views ;  the  matter  was  in 
negotiation  between  Judge  Campbell,  James  Bredin,  and  myself,  for  some 
time ;  we  finally  agreed  upon  a  division,  giving  me  this  property  and  a 
certain  contract,  together  with  my  interest  m  the  Fox  and  Beaman  bonds ; 
I  did  not  want  to  take  it  till  I  should  see  Mr.  Plumer  and  see  if  he  would 
take  it  from  me.]  Early  in  the  summer  of  1859,  I  think,  I  met  Mr. 
Plumer  at  the  Monongahela  House  in  Pittsburg ;  Mr.  Plumer  said  to  me 
there,  4  About  that  Guthrie  business,  or  about  that  property  of  Guthrie's, 
I  might  as  well  fix  it  up  one  time  as  another ;  if  you  will  get  the  papers 
prepared  I  will  do  it  at  once ; '  I  got  the  papers  ready ;  Mr.  Plumer  paid 
me  the  money  at  the  Monongahela  House  ($9,000),  for  the  mortgage 
property  and  a  certain  contract  of  about  $1,500;  he  got  the  deed  and 
that  is  about  all  of  it.     [Mr.  Guthrie  told  me  to  make  the  title  to  Mr 
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Plumer.  This  mortgage  property  and  the  contract  did  not  make  up  the 
amount  I  had  agreed  to  take  by  $500 :  he  told  me  to  close  it  up  with  Mr. 
Plumer  and  he  would  pay  the  $500 ;  I  saw  Mr.  Guthrie  afterwards  and 
he  gave  me  his  note  at  six  months ;  I  sent  the  note  to  Mr.  Reed  and  he 
collected  the  money;  I  took  this  mortgage  property  and  this  contract 
entirely  at  the  instance  of  Mr.  Guthrie  and  to  oblige  him ;  all  the  bar- 
gaining and  contracting  in  this  transaction  was  with  Mr.  Guthrie,  except 
what  I  have  stated  'that  Mr.  Plumer  said  ;  the  arrangement  that  I  made 
with  Mr.  Guthrie  concerning  this  property  was  carried  out  by  Mr.  Plumer 
in  good  faith.]" 

Being  cross-examined,  he  said :  "  I  was  to  get  in  my  division  the 
Guthrie  mortgage,  this  contract,  and  my  share  of  the  Fox  and  Beaman 
bonds,  then  these  arrangements  with  Mr.  Guthrie  referred  more  especially 
to  the  mortgage  and  the  contract ;  in  my  division  I  took  the  premises 
which  had  been  mortgaged ;  the  property  was  bid  in  for  us  and  was  then 
the  property  of  our  company ;  my  conversations  with  Mr.  Guthrie  were 
after  the  property  had  been  sold  and  bid  in  for  us ;  I  never  had  but  two 
conversations  with  Mr.  Plumer  about  this  property ;  at  neither  of  these 
conversations  did  Mr.  Plumer  say  that  he  was  purchasing  this  property 
for  Mr.  Guthrie.  At  the  first  conversation  in 'Clarion  he  said  that  Mr. 
Guthrie  wanted  him  to  get  this  property  for  him ;  he  said  that  he  sup- 
posed he  would  have  to  arrange  it ;  I  am  not  certain  that  he  wanted  him 
to  get  it  for  him,  but  I  think  he  did;  ....  he  never  stated  in  so  many 
words  that  he  purchased  this  property  in  trust  for  Mr.  Guthrie ;  .  .  .  . 
I  understood  that  Mr.  Plumer  was  buying  this  property  for  Mr.  Guthrie, 
although  he  did  not  tell  me  that ;  that  was  my  impression ;  •  •  .  .  from 
Mr.  Guthrie's  negotiations  in  the  first  place,  followed  up  and  consummated 
by  Mr.  Plumer,  I  had  no  doubt  about  it ;  that  made  the  impression  on 
my  mind  and  I  had  no  doubt  about  it." 

F.  B.  Guthrie,  a  son  of  defendant,  testified  as  to  Plumer  furnishing 
money  to  his  father,  of  their  joint  transactions  in  timbers,  &c. ;  he  further 
testified :  "  Plumer  resided  at  Franklin  and  did  not  see  to  the  business 
only  to  take  the  money ;  my  recollection  is,  that  my  father  sold  the  mill 
property  to  Burnell  &  Wheeler  in  1854  or  1855 ;  think  in  1855 ;  in  1866 
and  1867, 1  was  living  in  Titusville  and  practising  law  there ;  I  had  an 
interview  with  Mr.  Plumer  at  his  house,  but  can't  remember  the  time  ;  it 
was  in  cold  weather ;  it  was  after  the  death  of  Burnell ;  in  January  or 
April,  1867, 1  had  frequently  urged  my  father  to  get  this  matter  settled 
up ;  Mr.  Burnell  had  died ;  I  went  to  Mr.  Plumer  s  house  ;  went  in  and 
sat  down  ;  said  to  Mr.  Plumer  that  I  wanted  that  thing  settled  up  ;  that 
my  mother  and  brother  were  dead  and  I  wanted  it  settled  during  the  life- 
time of  my  father ;  that  I  cared  nothing  about  it  myself  as  I  could  take 
care  of  myself,  but  that  I  had  a  sister  whose  interest  I  thought  I  should 
look  after ;  I  told  him  that  I  understood  that  he  held  the  title  to  my 
father's  property  or  a  large  portion  of  it,  in  him  ;  he  said  that  he  did ;  I 
told  him  that  my  father  alleged  that  he  had  paid  him  for  all  the  money 
that  he  had  ever  advanced  to  run  the  mills  and  buy  the  lands,  the  title  to 
which  he  had ;  I  told  him  that  if  that  was  the  case,  that  the  matter  should 
be  settled  up  during  the  lifetime  of  both  of  them ;  that  my  father  was 
getting  old  as  well  as  he ;  that  Mr.  Burnell  and  Mr.  Davis,  two  of  the  men 
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that  knew  most  about  the  matter,  were  dead ;  I  asked  him  then  about  the 
state  of  the  accounts  between  them,  and  he  said,  You  know,  Mr.  Guthrie, 
that  I  will  have  to  charge  for  my  time,  trouble,  and  the  risk  I  had  to  run ; 
I  said  certainly ;  he  said  that  he  did  not  think  there  was  a  great  deal  of 
difference  in  the  money  or  accounts,  either  way ;  he  said  he  did  not  know 
exactly  how  they  did  stand ;  that  he  had  received  moneys  from  judgments 
and  from  notes,  and  had  advanced  money  to  run  the  mills  and  to  buy  the 
mills  ;  had  been  talking  about  the  old  homestead  at  Strattonville,  and  the 
old  farm  that  I  did  not  like  to  see  go  away ;  he  said,  I  will  see  that  these 
things  are  fixed  up  before  I  die,  and  that  the  property  should  be  recon- 
veyed  if  my  father  had  got  out  of  his  financial  difficulties,  so  that  he  could 
hold  it ;  I  heard  the  conversation  at  Strattonville,  1st  of  June,  1853,  at 
the  time  the  money  and  notes  were  delivered  to  Plumer ;  Plumer  said, 
You  know,  Mr.  Guthrie,  that  I  want  to  hold  collaterals  enough  to  keep 
me  safe ;  and  that  he  would  advance  money  to  Mr.  Davis  as  he  would 
need  it>«     •  •   •   • 

The  defendant  gave  much  testimony  as  to  the  value  of  the  land  in  dis- 
pute and  covered  by  the  mortgage. 

The  plaintiff  in  rebuttal  gave  in  evidence  the  record  of  a  bill  of  discovery 
in  the  court  of  common  pleas  of  Clarion  County,  of  December  term,  1856, 
in  which  Thomas  Mellon  was  plaintiff,  and  J.  W.  Guthrie  and  others  de- 
fendants. 

The  10th  interrogatory  was  :  — 

u  State  whether  said  Arnold  Plumer  did  not  purchase,  or  does  not  hold 
in  trust  for  said  James  W.  Guthrie,  to  some,  and  to  what  extent,  a  large 

?uantityof  real  estate  in  said  county  of  Clarion,  conveyed  to  said  Arnold 
burner  by  Samuel  M.  Lane  and  wife,  by  deed  dated  the  14th  day  of  May, 
1859." 

The  answer  of  J.  W.  Guthrie  was :  — 

44  That  he  cannot  say  how  Plumer's  matters  and  his  may  close  up,  as 
he  has  never  settled  with  him  since  their  first  transactions  in  business." 

The  plaintiff  gave  in  evidence  an  agreement  dated  April  16,  1850,  be* 
tween  Guthrie  and  N.  A.  Lowry  ;  by  it  Guthrie  agreed  to  sell  and  deliver 
to  Lowry  at  least  6,000,000  feet  of  pine  boards,  and  as  many  more  as  he 
could  manufacture  at  his  mills  until  the  1st  of  May,  1852.  The  agree- 
ment specified  the  prices  of  the  different  kind  of  boards  ;  Lowry  to  advance 
to  Guthrie  within  sixty  days  $5,000  in  cash  and  $1,228.29  in  merchandise, 
but  no  further  advances  to  be  made  until  Guthrie  had  delivered  1,000,000 
feet  of  boards ;  after  the  receipt  of  1,000,000  feet,  Lowry  to  advance  at 
the  rate  of  $2  per  M.  for  running  purposes  ;  the  boards  to  be  sold  at  the 
lower  markets ;  "  and  the  net  profits  arising  from  such  sale,  over  and 
above  the  expenses  necessarily  incurred  and  above  the  purchase  price  of 
$5.25,  and  $8  per  thousand  feet,  to  be  shared  equally  by  said  Guthrie  re- 
ceiving one  half  and  said  Lowry  retaining  the  other  half.  The  amount  of 
profits  which  may  accrue  to  said  Guthrie  as  his  portion  is  to  be  applied  to- 
ward the  liquidation  and  payment  of  advances  which  may  have  been  pre- 
viously made  by  Lowry,  as  fast  as  said  profits  are  realized.  Boards  to  be 
measured  in  the  market  below  where  sold.  All  advances  of  Lowry  to  be 
upon  interest  until  repaid." 

Plaintiff  gave  in  evidence  also  the  statement  of  an  account  between 
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Lowry  and  Guthrie  transferred  to  Plumer  in  1852.  By  this  account  it 
appeared  that  on  the  18th  of  August,  1852,  there  was  due  from  Guthrie  to 
Lowry  $17,317.57. 

The  article  of  agreement  between  Lowry  and  Guthrie  was  assigned  by 
Lowry's  executor  to  Plumer  on  the  27th  of  October,  1852,  and  it  was  can- 
celled August  27,  1853,  by  indorsement  on  it  signed  by  Plumer  and 
Guthrie, 

The  plaintiff  gave  in  evidence  a  large  number  of  notes  and  due  bills 
from  Guthrie  to  Plumer,  commencing  July  8,  1852;  also  a  number  of 
checks  of  Plumer  in  favor  of  Guthrie;  also  a  number  of  judgments 
against  Guthrie  assigned  to  Lowry,  and  by  his  executors  assigned  to 
Plumer. 

A  statement  of  Plumer's  account  against  Guthrie  showed  a  balance  of 
126,270.46,  due  to  Plumer  May  14,  1859. 

Plaintiff  gave  in  evidence  a  lease,  dated  February  3,  1866,  from 
Plumer  to  Guthrie,  for  all  the  property  in  dispute  for  one  year  from  the 
next  1st  of  April  at  a  money  rent  of  $100,  and  one  third  of  the  products 
of  the  land,  and  if  Plumer  'should  desire  the  property  or  any  portion  of  it 
before  the  termination  of  the  lease,  Guthrie  to  surrender  it  on  thirty  days' 
notice,  Plumer  paying  such  damages  as  Guthrie  might  sustain. 

The  plaintiff's  prints  were :  -  * 

1.  If  Arnold  Plumer  was  indebted  to  James  W.  Guthrie  on  an  unset- 
tled and  uncertain  account,  at  the  time  he  bought  the  land  in  controversy, 
and  in  consideration  thereof,  he  made  a  parol  agreement  with  him  to  buy 
the  land  for  him  and  hold  it  in  trust;  and  Arnold  Plumer  bought  it 
and  took  the  deed  to  himself,  absolute  on  its  face,  and  paid  for  it  with 
his  own  money,  although  in  violation  of  his  contract,  it  would  not  raise 
a  resulting  trust,  but  would  be  merely  a  parol  sale,  and  void  under  the 
statute. 

2.  In  order  to  establish  a  resulting  trust,  the  evidence  must  be  "  dear, 
explicit,  and  unequivocal "  that  the  land  in  controversy  was  paid  for  with 
Guthrie's  money  at  the  time  of  the  Bale  ;  and  in  the  absence  of  such  evi- 
dence, it  is  the  duty  of  the  court  to  give  binding  instructions  to  the  jury 
to  find  for  the  plaintiff. 

3.  James  W.  Guthrie,  by  taking  a  lease  from  the  plaintiff's  testator  in 
1866,  for  the  premises  in  dispute,  has  surrendered  any  trust  or  equitable 
estate  he  may  have  had,  and  by  his  deed  is  estopped  from  setting  up  any 
title  in  hostility  to  his  landlord. 

4.  If  the  jury  should  find,  under  the  evidence  in  this  case,  that  there 
was  a  resulting  trust  in  favor  of  J.  W.  Guthrie,  such  trust  would  be 
barred  by  the  statute  of  22d  April,  1856,  more  than  five  years  having 
elapsed  after  he  acknowledged  himself  to  be  the  plaintiff's  tenant. 

5.  By  the  article  of  agreement  between  N.  A.  Lowry's  executors  and 
Arnold  Plumer,  and  the  assignment  of  all  his  claims  on  J.  W.  Guthrie  to 
Plumer,  he,  Plumer,  became  invested  with  the  absolute  right  to  the  entire 
indebtedness  of  Guthrie  to  Lowry,  precisely  as  Lowry  held  them  before 
the  assignment. 

6.  If  at  the  instance  and  by  the  procurement  of  J.  W.  Guthrie,  Arnold 
Plumer  purchased  the  lands  in  controversy,  and  held  the  same  by  deed 
absolute  on  its  face,  though  secretly  in  trust  for  Guthrie,  to  conceal  them 
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from  his  creditors,  such  concealment  would  be  fraudulent,  and  Guthrie 
could  not  resist  the  legal  title  of  his  alleged  trustee. 

7.  Conceding  all  the  testimony  on  behalf  of  the  defendant  in  this  case, 
it  raises  no  trust,  either  ex  maleficio,  or  resulting  from  payment  of  pur- 
chase money,  that  authorizes  the  court  to  submit  to  the  jury ;  but,  as  a 
chancellor,  the  court  is  bound  to  take  the  evidence  from  the  jury,  and 
give  binding  instructions  to  find  for  the  plaintiff. 

8.  There  is  no  evidence  in  this  suit  that  the  consideration  of  the  deed 
from  S.  M.  Lane  to  Arnold  Plumer  was  a  preexisting  indebtedness  of 
Plumer  to  Guthrie ;  nor  of  money  loaned  by  Plumer  to  either  Guthrie  or 
Lane.  Nor  was  any  indebtedness  admitted  by  Plumer  as  the  basis  of  his 
purchase,  or  any  evidence  of  agreement  to  reconvey  to  Guthrie  on  payment 
to  him  of  the  consideration  of  that  purchase ;  and  if  there  was  an  unsettled 
account,  or  even  indebtedness  to  Guthrie  by  Plumer,  it  being  unsettled 
and  indefinite  in  amount,  it  is  too  remotely  connected  with  the  convey- 
ance by  Lane  to  Plumer  to  justify  the  court  in  submitting  it  to  the  jury 
upon  which  to  find  a  mortgage. 

The  defendant's  points  were :  — 

1.  If  the  jury  believe  from  the  evidence  that  by  an  arrangement 
between  Nathaniel  A.  Lowry  and  James  W*  Guthrie  there  was  an  agree- 
ment by  which  Guthrie  was  to  obtain  a  satisfaction  of  the  whole  debt 
due  by  him  to  Lowry's  estate,  and  to  have  a  return  of  the  collaterals  by 
him  transferred  to  Lowry  in  his  lifetime,  in  consideration  of  $11,000 ;  and 
if  Plumer,  understanding  this  arrangement,  and  acting  under  it  for 
Guthrie's  benefit,  advanced  $11,000  in  notes  to  Lowry's  executors,  and 
took  assignments  of  the  collaterals  merely  for  his  own  security,  any  sum 
of  money  he  might  realize  over  the  said  advancements  and  interest  from 
said  collateral  she  would  hold  and  be  accountable  for  as  Guthrie's  trus- 
tee. 

2.  If  at  the  time  Plumer  received  the  deed  from  Samuel  M.  Lane,  he 
received  the  same  under  a  purchase  made  by  Guthrie  and  for  his  benefit, 
under  ^previous  arrangement  with  Lane,  he,  Guthrie,  paying  a  part  of 
the  consideration,  and  Plumer  the  balance,  he  having  at  the  time  money 
in  his  hands  of  Guthrie  sufficient  to  pay  the  sum  in  full,  this  would  be  a 
resulting  trust  in  favor  of  the  defendant. 

3.  If  Guthrie  made  the  bargain  with  Lane,  by  which  he  was  to  have 
the  benefit  of  the  transfer  from  Lane,  on  his  paying  the  sum  of  $9,500, 
and  Plumer,  either  by  his  acts  or  declarations,  induced  Guthrie  to  believe 
that  he  would  hold  for  his  benefit,  and  thus  obtained  from  him  an  advan- 
tage, inter  alia,  the  payment  of  $500,  the  consideration  which  he  could 
not  otherwise  have  obtained  from  him,  it  would  create  a  resulting  trust  in 
favor  of  defendant. 

4.  The  lease  executed  to  Guthrie  by  Plumer  in  1866,  can  have  no 
greater  effect  than  evidence,  inter  alia,  to  show  the  nature  and  design  of 
the  original  contract,  or  to  show  the  intention  of  the  parties  in  making 
the  same. 

5.  If  the  jury  believe  from  the  evidence  that  the  deed  of  Lane  to 
Plumer,  conveying  the  premises  in  dispute,  with  the  mortgage  and  bond, 
along  with  the  article  of  agreement  between  Bingham's  trustees  and 
Guthrie,  was    made  under  previous   arrangement  between  Lane   and 


466  THE  AMERICAN  LAW  TIMES  REPORTS.  [October,  1875. 

Vol.  £L]  Plumeb  v.  Guthrub.  [No.  10. 

Guthrie,  and  for  Guthrie's  benefit,  he,  Guthrie,  paying  $500  of  the  con- 
sideration, and  retaining  the  possession,  and  that  the  $9,000  paid  by 
Plumer  was  an  advancement  which  the  deed  was  intended  to  secure,  the 
mortgage  debt,  which  would  otherwise  have  been  extinguished,  surviving 
to  the  use  of  Plumer,  the  whole  arrangement  would  only  operate  as  a 
mortgage  in  favor  of  Plumer,  which  the  subsequent  lease  could  in  no  wise 
affect. 

The  court  answered  the  points  in  the  general  charge,  reading  to  the 
jury  each  point  before  answering  it. 

The  court  charged :  — 

44  1.  J.  W.  Guthrie,  the  defendant,  having  entered  into  business  rela- 
tions with  one  N.  A.  Lowry,  upon  settlement,  was  found  indebted  a  con- 
siderable sum  of  money. 

44  By  an  arrangement  with  Lowry's  executors,  with  the  consent  of 
Guthrie,  Arnold  Plumer  became,  in  October,  1852,  the  purchaser  of 
Lowry's  claims,  and  also  of  all  of  the  collateral  securities  and  lumber 
contracts,  which  Lowry  had  from,  or  entered  into,  with  Guthrie  for  the 
sum  of  $11,000. 

"  In  addition  to  the  claims  which  Lowry  held  and  assigned,  it  is  alleged 
by  plaintiff,  that  Arnold  Plumer  advanced  a  large  amount  of  money  in, 
aid  of  Guthrie,  and  that  on  account  of  these  claims  there  exists  a  large 
balance  against  Guthrie  which  has  not  been  paid. 

44  The  defendant  alleges  that  out  of  the  collaterals  placed  in  Lowry's 
hands,  assigned  to  Plumer,  and  from  the  proceeds  of  lumber  paid  to  him, 
Plumer  has  received  a  greater  sum  than  Guthrie's  entire  indebtedness  to 
him. 

44  2.  In  addition  to  this  it  is  alleged  that  Guthrie  was  largely  indebted 
to  the  estate  of  William  Bingham.  That  to  secure  this  indebtedness  he 
executed  a  mortgage,  in  the  penal  sum  of  $33,000,  conditioned  for  the 
payment  of  $16,500,  at  the  times  and  manner  therein  mentioned.  That 
this  mortgage  was  assigned  to  Lane,  Meylert,  and  others.  That  upon  a 
judgment  foreclosing  this  mortgage,  the  property  in  controversy  was  sold, 
and  title  thereto  ultimately  became  regularly  vested  in  S.  M.  Lane.4  That 
negotiations  were  opened,  looking  to  the  purchase  of  this  property  from 
Lane,  in  which  Guthrie  and  Plumer  participated,  and  which  finally  re- 
sulted in  a  transfer  of  Lane's  interest  to  Arnold  Plumer  for  a  considera- 
tion in  the  deed  mentioned.  Out  of  these  transactions,  extending  over  a 
period  of  more  than  twenty  years,  this  controversy  has  arisen. 

44  The  facts  and  principles  supposed  to  be  important  in  determining  the 
rights  of  the  parties  have  been  referred  to  by  the  counsel  for  plaintiff  and 
defendant,  in  certain  written  propositions  submitted,  and  the  instruction 
of  the  court  requested  thereon,  with  the  view,  under  such  instructions,  to 
enable  you  rightly  to  determine  this  controversy.  Premising  this  single 
remark,  that  each  fact  assumed  or  stated  in  the  several  points  must  be 
found  by  you  upon  sufficient  evidence,  and  that  fraud  is  not  to  be  pre- 
sumed, we  read  and  answer  these  propositions  as  follows  :  — 

44  The  plaintiff's  first  point  we  answer  in  the  affirmative. 

44  The  plaintiff's  second  point  we  also  answer  in  the  affirmative,  save  as 
to  so  much  of  the  point  as  affirms  it  to  be  the  duty  of  the  court  to  give 
binding  instructions  to  the  jury  to  find  for  the  plaintiff.     The  existence  or 


October,  1875.]  THE  AMERICAN  LAW  TIMES  REPORTS.  457 

Vol.  EL]  Plumbb  v.  Guthbib.  [No.  10. 

non-existence  of  a  trust,  is  not  the  only  question  raised  in  the  case,  we 
cannot  therefore  answer  this  part  of  the  point  as  requested. 

"  The  fourth  point  of  the  plaintiff  we  answer  in  the  negative. 

"  The  fifth  point  of  plaintiff  we  answer  in  the  affirmative,  thus  qualified : 
That  if  the  facts  assumed  in  this  point  be  all  that  relate  to  the  transactions 
therein  referred  to,  but  if  in  addition  to  these,  the  facts  assumed  in  de- 
fendant's first  point  entered  into  and  formed  a  part  of  the  transaction, 
the  conclusion  stated  in  plaintiff's  fifth  point  would  not  follow,  but  that 
stated  in  defendant's  first  point  would  follow :  the  defendant's  first  point 
is  therefore  answered  in  the  affirmative. 

u  The  facts  referred  to  in  both  of  these  points  we  leave  to  the  jury. 

"  We  answer  the  plaintiff's  sixth  point  in  the  affirmative. 

41  We  answer  the  plaintiff's  seventh  point  in  the  negative. 

"  We  answer  the  defendant's  second  and  third  points  in  the  affirmative, 
but  remark  that  the  evidence  proving  the  facts  therein  assumed  must  be 
clear,  explicit,  and  unequivocal. 

u  We  answer  the  plaintiff's  third,  and  the  defendant's  fourth  points  as 
follows :  Do  all  of  the  facts  and  circumstances  in  the  case  clearly  prove 
that  Guthrie  was  a  borrower,  arranging  for  security  to  his  lender,  and 
Plainer  a  lender  advancing  money  and  taking  the  land,  in  the  form  it  wa* 
given,  as  security  for  the  money  advanced  ?  If  this  was  the  nature  of  the 
transaction,  we  answer  the  plaintiff's  third  point  in  the  negative,  and  de- 
fendant's fourth  point  in  the  affirmative.  But,  if  the  land  was  purchased 
by  Plumer  in  trust  under  the  circumstances  alleged  by  plaintiff,  the  conclu- 
sion stated  by  the  plaintiff  in  his  third  point  would  follow,  and  that  stated 
by  the  defendant  in  his  fourth  point  would  not.  The  determination  of  the 
facts  is  for  the  jury. 

"  The  plaintiff's  eighth  point  and  defendant's  fifth  point  we  thus  answer. 
Do  all  of  the  facts  and  circumstances  in  the  case  relating  to  the  transactions 
referred  to  in  these  points  clearly  prove  that  Guthrie  was  a  borrower,  ar- 
ranging for  security  to  his  lender,  and  was  Plumer  a  lender,  advancing  his 
money  and  taking  the  land,  in  the  form  it  was  given,  as  a  security  ?  The 
facts  and  circumstances  proving  this  must  be  clear,  explicit,  and  unequivo- 
cal. Whether  the  relation  above  stated  be  thus  proven,  we  leave  to  the 
jury.  This,  we  think,  substantially  answers  the  plaintiff's  eighth  point  in 
the  negative  and  defendant's  fifth  point  in  the  affirmative. 

"  The  principal  legal  questions  in  the  case  may  be  stated  thus :  — 

"  1.  If  the  evidence  satisfies  you  that  the  property  was  purchased  by 
Plumer  in  trust  for  Guthrie,  your  verdict  should  be  for  the  plaintiff. 

"  2.  If  the  evidence  proves  that  it  was  purchased  by  Plumer  with  the  un- 
derstanding between  Plumer  and  Guthrie  thus  to  protect  it  against  the 
creditors  of  Guthrie,  the  plaintiff  is  entitled  to  recover. 

"  3.  If  the  property  was  conveyed  to  Plumer  to  be  retained  by  him  as 
security  for  money  advanced  by  him  in  saving  the  title  for  Guthrie,  you 
will  then  inquire,  according  to  the  principles  we  have  already  referred  to, 
whether  he  has  been  fully  paid ;  if  not,  find  and  state  the  amount.  Also 
find  the  time  in  which  it  ought  to  be  paid.  In  the  event  of  such  finding, 
the  time  ought  not  to  be  unreasonable.  If  you  come  to  this  last  conclusion, 
we  will  mould  your  verdict  upon  your  finding  the  facts.  If  you  find  that 
the  land  was  obtained  and  held  as  security  for  money  advanced,  and  all 
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the  money  has  been  fully  paid,  your  finding  should  be  generally  for  the 
defendant." 

The  jury  found  "  for  the  plaintiff  the  land  mentioned  in  the  writ,  to  be 
released  upon  the  payment  of  $4,000,  with  interest  thereon  from  this  date, 
to  be  paid  as  follows,  to  wit:  One  fourth  on  the  5th  day  of  December, 
A.  D.  1872  ;  one  fourth  on  the  5th  of  March,  1873 ;  one  fourth  thereof  on 
the  5th  day  of  June,  1873,  and  one  fourth  on  the  5th  day  of  September, 
1873,  with  costs  of  suit." 

The  plaintiff  took  a  writ  of  error,  and  assigned  for  error :  — 

1.  The  admission  of  that  portion  of  Lane's  deposition  objected  to. 

3-7.  The  answers  to  the  plaintiff's  3d,  4th,  5th,  6th,  and  7th  points. 

8-12.  The  answers  to  the  1st,  2d,  3d,  4th,  and  5th  points  of  the  de- 
fendant. 

J.  B.  Knox  ft  J.  Campbell,  for  plaintiff  in  error.  Lane's  testimony  was 
of  conversations  with  Guthrie  and  Lane  when  Plumer  was  not  present, 
and  Guthrie  would  thus  be  making  evidence  for  himself,  which  cannot  be 
done.  Duvall  v.  Darby ',  2  Wright,  56  ;  Romig  v.  Romig,  2  Rawle,  248 ; 
United  States  v.  Mertz,  2  Watts,  406 ;  Blight  v.  Scherik,  10  Barr,  292. 
The  parol  evidence  is  of  the  lightest  kind,  and  it  is  asked  that  it  should 
not  only  overturn  the  deed,  but  also  set  up  a  title  of  a  tenant  against  his 
landlord,  without  surrendering  the  possession.  This'  cannot  be  done. 
Porter  v.  Mayfield,  9  Harris,  263 ;  Boyer  v.  Smith,  5  Watts,  55 ; 
Bennett  v.  Ftdmer,  13  Wright,  156.  In  such  case  as  this  the  judge  alone 
is  the  chancellor,  and  the  verdict  .of  the  jury  is  only  advisory.  Todd  v. 
Campbell,  8  Casey,  252  ;  Be  France  v.  Be  France,  10  lb.  885 ;  McCHnity 
v.  McCHnity,  13  F.  F.  Smith,  38. 

Q-.  A.  Jenks  ft  W.  L.  Corbett  (with  whom  was  T.  S.  Wilson),  for  de- 
fendant in  error.  The  question  whether  the  conveyance  was  absolute  or 
as  security  was  properly  submitted  to  the  jury.  Kunhle  v.  Wolfersberger, 
6  Watts,  12o.  The  relation  of  landlord  and  tenant  is  not  inconsistent 
with  that  of  mortgagor  and  mortgagee.  Boe  v.  Maisey,  8  Barn.  &  Cress. 
767 ;  Hammet  v.  Bundas,  4  Barr,  181 ;  Horn  v,  Pattison,  1  Grant,  304. 
The  mere  delay  does  not  affect  this  question.  Odenbaugh  v.  Bradford,  17 
P.  F.  Smith,  97  ;  Harper's  Appeal,  14  lb.  315. 

Mr.  Justice  Mercur  delivered  the  opinion  of  the  court. 

That  a  deed,  absolute  on  its  face,  may  be  shown  by  parol  to  be  a  mort- 
gage only,  between  the  parties,  is  too  well  established  to  require  a  citation 
of  authorities.  The  proof,  however,  of  the  agreement  necessary  to  bo 
change  its  character  must  be  clear,  explicit,  and  unequivocal.  It  should 
not  rest  on  the  subsequent  admissions  and  declarations  of  the  .alleged 
mortgagee  only,  but  must  establish  an  agreement  substantially  contempo- 
raneous with  the  execution  and  delivery  of  the  deed.  Less  than  this 
would  not  only  conflict  with  the  rules  of  evidence  which  prescribe  the 
manner  in  which  a  written  instrument  may  be  changed  by  parol,  but  also 
defeat  the  wise  provisions  of  the  statute  of  frauds. 

On  and  before  the  8th  of  May,  1857,  the  defendant  was  the  owner  of 
the  lands  in  question.  On  that  day  all  his  title  therein  was  divested  by 
a  sheriff's  sale.  There  was  no  agreement  by  which  the  defendant  was  to 
retain  or  acquire  any  equities  therein.  The  purchasers  took  a  clear  and 
unquestionable  title.    By  means  of  subsequent  conveyances  and  devise 
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this  title  was  regularly  transmitted  to  the  plaintiff.  The  plaintiff  further 
proved  that  nearly  seven  years  after  the  land  was  conveyed  to  her  de- 
visor, and  while  he  held  it,  the  defendant  entered  into  a  written  lease 
with  him  for  these  lands  for  the  term  of  one  year,  in  consideration  of  the 
defendant's  agreeing  to  pay  $100  and  one  third  of  all  the  hay  and  grain 
produced  on  the  premises,  to  pay  all  taxes,  to  cut  no  timber,  and  to  sur- 
render possession,  &c.     Thus  the  plaintiff  showed  a  clear  paper  title. 

The  defendant  sought  to  convert  the  deed  given  to  the  plaintiff's  de- 
visor into  a  mortgage  by  an  alleged  parol  agreement. 

The  first  assignment  of  error  is  to  the  admission  of  certain  parts  of 
the  deposition  of  Samuel  M.  Lane.  He  was  one  of  the  purchasers  at 
sheriff's  sale,  and  after  acquiring  the  estate  of  his  co-tenants,  conveyed  to 
Arnold  Plumer,  under  whom  the  plaintiff  now  claims.  The  portion  of 
the  deposition  admitted  under  exception  relates  to  conversations  and  ne- 
gotiations between  the  defendant  and  the  witness.  They  were  not  in  the 
Eresence  of  the  plaintiff's  devisor.  They  were  not  proven  to  have  ever 
een  communicated  to  him.  They  occurred  some  ten  months  prior  to 
the  execution  and  delivery  to  him  of  the  deed.  They  cannot  therefore 
form  any  part  of  the  res  gestae.  It  was,  then,  manifestly  wrong  to  admit 
the  declarations  of  the  defendant  and  negotiations  between  him  and  the 
witness,  not  communicated  to  the  devisor  of  the  plaintiff.  This  assign- 
ment is  sustained. 

The  second  assignment  is  not  according  to  the  rules  and  must  be  dis- 
regarded.    The  third  and  fourth  were  not  pressed. 

We  discover  no  error  in  the  fifth  and  eighth  assignments.  We  think 
the  answers  of  the  learned  judge  were  correct ;  but  a  failure  to  .connect 
these  transactions  with  Plumer's  purchase  of  'the  land  makes  them  irrel- 
evant. 

The  eleventh  assignment  relates  to  the  effect  which  should  be  given  to 
the  lease  executed  between  Plumer  and  the  defendant.  The  point  sub- 
mitted by  the  defendant,  and  the  qualified  affirmance  thereof  by  the 
court,  seems  to  declare  that  no  greater  effect  shall  be  given  to  the  lease 
than  as  evidence,  indicating  the  nature  and  design  of  the  original  contract 
between  the  parties,  and  their  intention  in  making  it.  In  so  restricting 
its  effect  to  that  particular  time,  we  think  the  court  erred.  There  was  no 
evidence  of  any  fraud  or  imposition  in  procuring  the  lease.  Hence  if  it 
was  admitted  that  Plumer  originally  acquired  the  title  in  trust  for  the 
defendant,  yet  inasmuch  as  this  lease  was  executed  so  many  years  there- 
after, it  was  evidence  at  least  of  the  termination  of  that  trust  and  the 
abandonment  by  the  defendant  of  all  interest  in  the  land  other  than 
that  of  lessee. 

The  remaining  assignments  may  be  considered  together.  The  defend- 
ant seeks  by  oral  testimony  to  convert  into  a  mortgage  a  deed  absolute 
on  its  face.  To  do  this  he  must  prove  a  contract  to  that  effect.  Rankin  v. 
Simpson,  7  Harris,  471.  It  was  however  said  in  Hhines  et  al.  v.  Baird, 
5  Wright,  256,  that  the  agreement  need  not  be  express,  but  it  may  be  in- 
ferred from  facts  and  circumstances  inconsistent  with  its  being  an  ab- 
solute conveyance.  We  will  add,  that  knowledge  of  those  facts  and  cir- 
cumstances must  be  brought  home  to  the  owner  of  the  legal  title  before 
he  shall  be  affected  thereby.    A  careful  examination  of  the  evidence 
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fails  to  show  any  conversation  between  the  defendant  and  Plainer  in 
relation  to  the  latter's  purchasing  or  taking,  a  conveyance  of  the  land  for 
his  benefit.  None  such  is  shown  to  have  either  preceded,  or  to  have  been 
contemporaneous  with,  the  execution  of  the  deed.  The  parties  to  the 
alleged  agreement  were  never  brought  face  to  face.  No  communication, 
either  verbal  or  written,  ever  passed  between  them  indicating  it  was  a 
mortgage,  although  Plumer  lived  ten  years  after  he  procured  the  convey- 
ance. The  defendant  however  relies  mainly  on  facts  and  circumstances 
shown,  after  this  great  lapse  of  time,  and  after  the  death  of  Plumer,  to 
prove  the  conveyance  was  a  mortgage  only.  Such  testimony  should  be 
received  with  caution.  When  received,  if  it  fails  to  satisfy  the  court  as 
well  as  the  jury, — if  it  does  not  make  out  a  case  in  which  a  chancellor 
would  decree  a  conveyance,  —  it  should  not  be  submitted  to  the  jury.  Ran- 
kin v.  Simpson,  supra  ;  Todd  v.  Campbell  et  al.  8  Casey,  250  ;  De  France 
et  al.  v.  De  France  et  al*  10  Casey,  385 ;  Bennett  et  ux.  v.  Fulrner,  18 
Wright,  155  ;  McGinity  v.  McQinity,  13  P.  F.  Smith,  38. 

The  defendant  showed  there  were  other  large  and  unsettled  business 
transactions  between  him  and  Plumer.  He  claims  that  the  latter  was,  at 
the  time  of  the  conveyance,  indebted  to  him  in  an  amount  equal  to  the 
$9,000  which  he  paid  for  the  land,  or  if  not,  that  it  was  a  loan  by  Plumer 
to  him.  No  settlement  of  those  transactions  was  ever  made  by  the  par- 
ties. It  is  not  shown  that  Plumer  admitted  the  existence  of  such  an  in- 
debtedness, or  of  any  indebtedness,  or  that  the  $9,000  was  a  loan.  It  is 
true,  Lane  thinks,  but  will  not  be  certain,  that  about  a  year  before  the 
conveyance  to  Plumer,  the  latter  said  the  defendant  wanted  him  to  get 
thife  property  for  him,  the  defendant.  Nothing  however  was  said  at  the 
time  of  the  conveyance  to  Plumer  by  any  one  indicating  any  such  pur- 
pose. The  fact  that  a  jury  may  now  find  that  if  a  settlement  had  been 
made  between  the  defendant  and  Plumer  at  the  time  of  the  conveyance, 
the  latter  would  have  fallen  in  debt  to  the  former,  or  that  at  Plumer's 
death  he  was  indebted  to  the  defendant  in  other  business  transactions,  is 
insufficient  of  itself  to  prove  that  he  accepted  the  conveyance  as  a  mort- 
gage. Nor  does  the  fact  that  the  defendant,  unknown  to  Plumer,  paid 
Lane  $500  change  the  character  of  the  written  instrument.  It  cannot 
with  any  show  of  reason  be  said  that  the  action  of  Plumer  was  influenced 
by  the  acts  of  others  of  which  he  had  no  notice.  The  burden  of  proof 
rests  on  the  defendant.  It  will  not  do  to  establish  a  mere  dim  proba- 
bility only  of  the  correctness  of  his  theory.  He  must  go  further  and 
make  the  proof  clear  and  explicit.  If  such  proof  had  been  given  of  an 
agreement  at  the  execution  of  the  deed,  then  the  testimony  of  F.  B. 
Guthrie  would  have  been  strong  evidence  of  its  continuance,  and  of  the 
payment  of  the  money.  All  his  testimony  as  to'  Plumer's  declarations 
made  after  he  procured  the  deed  fails  to  establish  a  previous  agreement. 
Neither  in  the  conversation  had  in  1853,  before  the  execution  of  the  lease, 
nor  in  1867,  when  the  defendant  was  in  possession  under  it,  did  Plumer 
admit  that  he  had  accepted  the  deed  as  a  mortgage.  He  admitted  a 
present  willingness  or  intention  to  convey  at  some  future  time,  from  which 
it  is  claimed  a  legal  inference  may  be  drawn  that  he  had  so  agreed  many 
years  before.  Such  effect  cannot  be  given  to  his  declarations.  It  would 
be  fraught  with  great  mischief  and  injustice.    Every  unexecuted  inten- 
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tion  of  making  a  gift  of  real  estate  might  be  distorted  into  a  previous 
Valid  agreement,  and  the  statute  of  frauds  be  defeated.  It  will  not  do 
to  permit  a  legal  title  in  the  hands  of  an  heir  or  devisee  to  be  destroyed 
by  such  vague  and  uncertain  testimony  ;  neither  doubt,  nor  suspicion,  nor 
uncertainty,  nor  all  of  them,  in  regard  to  the  circumstances  under  which 
the  ancestor  or  devisor  acquired  title  to  the  property,  will  convert  it  into 
a  mortgage.  As  lands  become  more  valuable,  the  temptation  to  commit 
fraud  and  perjury  will  be  increased.  Hence  the  requirement  of  clear  and 
explicit  evidence  of  the  alleged  agreement  should  not  be  relaxed.  We 
think,  therefore,  under  the  evidence,  the  assignments  are  substantially 
sustained. 

As  the  case  goes  back  for  another  trial,  we  will  suggest  that  while 
counsel  can  understand  the  learned  judge  where  he  combines  the  points 
submitted  by  each  plaintiff  and  defendant  and  gives  them  a  blended  an- 
swer, it  may  be  questioned  whether  the  answer  is  made  clear  to  the  mind 
of  the  common  juror. 

Judgment  reversed,  and  a  venire  facto*  de  novo  awarded. 


SUPREME  COURT  OF  ILLINOIS. 

(To  appear  in  67  III.) 

NEGLIGENCE    OF    RAILROAD.  —  FAILURE    TO    GIVE    WARNING    OF    AP- 

PEOACH  OF  TRAIN. 

ILLINOIS  CENTRAL  R.  R  CO.  v.  HOFFMAN. 

In  this  case  the  deceased  was  killed  while  rightf ally-  engaged  in  unloading  wood  from  a 
car  standing  upon  the  main  side  track  of  the  defendant's  road.  South  of  the  car  at 
which  the  deceased  was  at  work,  distant  several  feet,  were  two  flat  cars  and  several 
box  cars.  While  he  was  so  engaged,  a  freight  train  of  defendant,  coming  from  the 
north,  passed  near  by  on  the  main  track,  so  that  the  deceased  could  readily  have  been 
seen  by  the  employees  of  the  company  thereon.  The  servants  of  the  company  at  the 
station  either  knew  that  he  was  so  engaged  at  the  time,  or  had  reason  to  know  the 
fact  The  train  passed  on  until  it  passed  the  south  end  of  the  switch,  when  it  com- 
menced backing  slowly  on  the  side  track  for  the  purpose  of  leaving  certain  cars,  and 
thus  pushed  the  detached  car  next  to  that  where  the  deceased  was,  so  that  he  was 
crushed  between  the  bumpers  and  killed.  The  only  diligence  on  the  part  of  the  com- 
pany was  the  ringing  of  its  bell  some  forty  rods  south  of  the  deceased,  and  on  the 
main  track.  No  other  warning  was  given  to  the  deceased,  who  was  not  acquainted 
with  the  mode  of  switching  cars,  or  aware  that  he  was  in  danger.  He  could  not  see 
the  train  on  the  south,  on  account  of  the  box  cars  :  Held,  that  the  company  was  liable 
in  an  action  for  causing  his  death,  and  that  the  deceased  was  not  guilty  of  such 
negligence  on  his  part  as  to  prevent  a  recovery. 

Appeal  from  the  circuit  court  of  McLean  County ;  the  Hon.  Thomas 
F.  Tipton,  judge  presiding. 

This  was  an  action  on  the  case,  by  Anna  Hoffman,  administratrix  of 
John  Hoffman,  deceased,  against  the  Illinois  Central  Railroad  Company, 
to  recover  damages  for  wrongfully  causing  the  death  of  the  deceased. 
The  deceased  left  a  wife,  the  plaintiff,  and  an  infant  child.    The  facts  of 
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the  case  are  presented  in  the  opinion  of  the  court.  There  was  a  verdict 
and  judgment  in  the  court  below  in  favor  of  the  plaintiff  for  $3,000.  The 
defendant  appealed. 

Messrs.  Williams  ft  Burr,  for  the  appellant* 

Messrs.  Howell  ft  Hamilton,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case,  by  appellee-  against  appellant,  for 
wrongfully  causing  the  death  of  appellee's  intestate,  John  Hoffman. 

These  are  the  prominent  facts  of  the  case :  At  the  time  of  the  injury, 
Hoffman  was  engaged  in  unloading  wood  for  one  Nichols,  from  a  flat  car 
standing  on  the  west  or  main  side  track  of  appellant's  railroad,  at  the 
station  at  Bloomington.  On  this  side  track  there  were,  at  the  time,  first, 
box  cars,  which  were  being  unloaded  by  two  other  persons.  South  of 
them  were  two  or  three  flat  cars,  on  one  of  which  was  Nichols's  wood, 
where  Hoffman  was  at  work.  Still  south  of  Hoffman  there  were  one  or 
two  flat  cars,  and  then  several  box  cars.  A  freight  train  came  in  from 
the  north  about  five  o'clock  p.  M.  with  two  cars  to  be  left  on  this  side 
track ;  it  went  along  south  on  the  main  track  until  the  hind  end  of  the 
train  came  to  the  switch  that  connected  this  side  track  with  the  main 
track  at  the  south  end  of  the  side  track.  The  car  from  which  the  deceased 
was  unloading  wood  was  detached  from  the  one  next  south  of  it,  with  a 
space  between  the  bumper  heads  of  the  cars  of  about  three  feet.  This 
train  switched  on  to  the  side  track  and  commenced  backing  up  slowly  to 
leave  two  cars  on  it:  the  other  cars  spoken  of,  standing  south  on  the 
side  track,  were  struck  and  moved  up  and  caught  deceased  between  the 
iron  bumper  heads  of  two  cars,  the  one  he  was  unloading  wood  from,  and 
that  next  south  of  it,  thereby  causing  his  death. 

It  is  urged  by  appellant,  that  the  verdict  of  guilty  is  unsupported  by 
the  evidence.  It  is  said  there  was  such  carelessness  on  the  part  of  the 
deceased  as  to  prevent  a  right  of  recovery. 

*  Under  the  practice  of  the  company,  it  was  the  business  of  Nichols,  the 
consignee  of  the  wood,  to  unload  it.  The  deceased,  then,  was  rightfully 
there  at  the  time,  engaged  in  that  business.  But,  it  is  said,  his  duty  in 
that  respect  required  him  to  be  on  the  car  he  was  unloading,  and,  had  he 
been  there,  he  would  have  received  no  injury. 

In  the  performance  of  the  work  of  unloading  the  wood,  he  might  prop- 
erly have  been  about  the  car,  and  have  got  off  and  on  it,  as  occasion 
might  have  required.  How  he  came  to  be  at  the  place  where  he  received 
the  injury,  the  evidence  does  not  disclose.  What  reason  had  he  to  ap- 
prehend the  spot  to  be  one  of  especial  danger  ?  Had  he  been  accustomed 
to  be  about  the  place,  familiar  with  the  movements  of  trains  there  and  the 
frequency  of  switching  on  this  side  track,  there  might  have  been  more 
reason  for  him  to  apprehend  danger,  but  the  evidence  tends  to  show  the 
reverse  of  all  this.  He  could  not  have  had  reason  to  expect  that,  while 
happening  to  be,  perhaps  momentarily,  between  these  two  detached  cars, 
they  were  going  to  be  struck  from  a  distance  and  forced  together,  so  as  to 
crush  him.  It  was  in  evidence  that,  while  between  the  cars,  he  could  not 
have  seen  the  approaching  backing  train,  nor  could  he  have  done  so  on 
the  east  side  of  the  side  track,  but  only  on  the  west?  side.  The  ringing  of 
the  bell,  which  he  is  blamed  for  not  needing,  must  have  been  to  him  an 
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imperfect  signal  of  the  approaching  danger.  The  ringing  of  the  bell  all 
occurred  on  the  main  track.  The  point  at  which  he  was  struck  was  some 
fifteen  rods  from  the  south  end  of  the  side  track  where  it  connected  with 
the  main  track,  and  the  engine  of  the  freight  train  had  just  previously 
gone  past  him  south  on  the  main  track  and  proceeded  some  twenty-five 
rods  south  of  the  south  end  of  the  side  track,  when  it  stopped  to  back  on 
to  the  switch.  The  engine  did  not  get  fully  on  to  the  switch.  The  ring- 
ing of  the  bell  at  such  a  distance,  on  the  mam  track,  was  not  likely  to  give 
deceased  much  warning  that  these  loose  cars  were  about  to  be  thrust 
together  in  the  manner  they  were.  We  do  not  think  the  proof  shows  any 
such  negligence  on  the  part  of  the  deceased  as  should  stand  in  the  way  of 
a  recovery. 

It  is  also  claimed  there  was  no  negligence  shown  on  the  part  of  appel- 
lant. The  extent  of  the  care  and  diligence  shown  on  its  part  consisted  in 
ringing  the  bell.  This  car,  loaded  with  wood,  as  also  other  cars,  had 
been  placed  by  the  company  on  this  side  track,  and  they  were  standing 
there  for  the  purpose  of  being  unloaded  by  the  consignees.  The  deceased 
was  actually  engaged  in  unloading  this  car  of  wood,  and  two  other  per- 
sons were  engaged  in  unloading  a  car  of  lumber.  The  employees,  of  the 
defendant  either  actually  knew  that  these  persons  were  so  engaged,  or 
had  reason  to  expect  that  persons  might  be  so  employed  about  the  cars. 

It  appears  by  the  testimony  that  a  freight  train  with  five  railroad 
employees  upon  it  had,  just  previously  to  the  accident,  passed  south  on 
.the  main  track  directly  past  where  these  men  were  at  work,  and  continued 
down  south  some  twenty-five  rods  below  the  entrance  to  the  switch,  and 
forty  rods  below  where  deceased  was  at  work ;  that  the  switchman  had 
also  passed  from  the  company's  freight-house  north  of  where  the  cars 
stood,  down  past  where  deceased  was  at  work,  to  the  entrance  to  the 
switch,  for  the  purpose  of  having  two  cars  set  in  on  this  side  track. 
Neither  of  these  employees,  so  far  as  the  evidence  shows,  took  any  pains 
to  notice  who  were  at  work  unloading  cars;  or  to  caution  them  of  ap- 
preaching  danger,  further  than  the  ringing  of  the  bell. 

In  running  against  this  loose  car,  as  was  done  here,  without  giving  any 
more  information  that  it  was  about  to  be  done  than  appears  in  evidence, 
the  jury  was  warranted  in  saying  that  there  was  a  neglect  on  the  part  of 
the  servants  of  the  company  to  exercise  that  reasonable  care  and  diligence 
not  to  endanger  the  safety  of  the  persons  employed  about  these  cars,  which 
the  situation  required  of  them  to  exercise. 

We  see  no  reason  for  disturbing  the  verdict  on  the  evidence. 

It  is  further  insisted  that  the  court  erred  in  giving  instructions  for 
appellee.  We  perceive  no  special  objection  to  any  of  them  except  the 
first.  This  one  w£*s  faulty,  and  might  properly  have  been  refused.  But, 
in  view  of  its  character,  and  the  circumstances  of  the  case,  we  do  not 
think  it  could  have  misled  the  jury,  and  we  cannot  say  that  the  error  in  it 
is  serious  enough  to  iall  for  a  reversal  of  the  judgment. 

The  instructions  given  for  appellant  were  more  favorable,  perhaps,  than 
it  was  entitled  to  have  given.  We  do  not  think  appellant  has  any  sub- 
stantial cause  of  complaint  as  to  the  way  in  which  the  law  of  the  case, 
upon  the  whole,  was  laid  down  to  the  jury. 

The  judgment  must  be  affirmed.  Judgment  affirmed. 
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COURT  OF  THE  UNITED  STATES.  —  NORTHERN 
DISTRICT  OF  GEORGIA. 

[June,  1875.] 
state  and'  united  states  courts.  —  jurisdiction.  —  habeas 

CORPUS. 
BROWN  v.  UNITED  STATES. 

A  person  held  by  virtue  of  the  sentence  of  a  state  court  for  a  crime  which  was  not  within 
the  jurisdiction  of  such  court,  may  be  released  upon  a  writ  of  habeas  corpus  from  a 
United  States  court. 

A  committed  perjury  before  a  United  States  commissioner,  and  was  tried  and  sentenced 
in  a  state  court  Having  been  produced  upon  a  writ  of  habeas  carpus  sued  oat  of  a 
United  States  court,  it  was  held,  that  the  state  court  had  no  jurisdiction  to  try  the 
relator,  the  crime  not  being  one  against  the  state  ;  and  that  the  United  States  court 
had  power  to  discharge  him  upon  habeas  corpus. 

This  was  a  writ  of  habeas  corpus^  under  the  first  section  of  the  Act  of 
Congress  of  February  5, 1867,  in  behalf  of  Dock  Bridges,  a  freedman, 
citizen  of  the  United  States  and  of  Georgia.  The  application  set  forth 
that  Bridges  was  held  in  imprisonment  in  the  state  penitentiary,  without 
law  or  right,  and  in  violation  of  the  Constitution  and  laws  of  the  United 
States,  charged  with  the  crime  of  perjury  against  the  laws  of  Georgia  5 
that  he  was  not  guilty,  or  if  guilty  of  any  offence,  it  was  not  against  the 
state,  but  against  the  United  States,  whose  courts  have  exclusive  jurisdic- 
tion ;  that  he  was  convicted  and  sentenced  by  the  superior  court  of  Ran- 
dolph County,  in  said  state,  for  eight  years  at  hard  labor,  in  said  peniten- 
tiary, for  having  committed  perjury  while  testifying  as  a  witness  before  a 
commissioner  of  the  United  States  circuit  court,  for  the  Southern  District 
of  Georgia,  in  a  preliminary  examination,  in  a  case  of  the  United  States 
against  one  Nicholas  Kinney,  arrested  on  a  warrant  issued  by  said  com- 
missioner, charging  Kinney  with  being  guilty  of  a  crime  against  the  laws 
of  the  United  States — a  violation  of  the  Enforcement  Act  of  May  31, 
1870  —  committed  in  said  district,  on  the  7th  of  October,  1874. 

To  the  petition  was  annexed  a  copy  of  the  record  of  the  proceedings  in 
said  superior  court,  containing  among  other  matters  the  indictment,  the 
petitioner's  only  plea,  —  not  guilty,  names  of  the  jurors,  testimony  of  the 
witnesses,  the  verdict,  motion  for  a  new  trial,  the  decision  overruling  it, 
and  the  sentence  of  the  court. 

The  bill  of  indictment  was  as  follows :  — 

"  Georgia,  Randolph  County,  &c.  The  grand  jury,  &c.,  in  the  name 
and  behalf  of  the  citizens  of  Georgia,  charge  ana  accuse  Dock  Bridges 
(and  four  others)  of  the  state  aforesaid,  of  perjury : 

"  For  that  the  said  Dock  Bridges,  &c.,  on  the  22d  day  of  October,  A.  D. 
1874,  and  in  the  county  aforesaid,  there  being  then  and  there  pending 
and  under  legal  investigation  before  L.  A.  Guild,  a  lawful  commissioner 
of  the  United  States,  exercising  and  holding  jurisdiction  in  said  county 
and  state,  a  charge  against  Nicholas  Kinney,  for  a  violation  of  the  en- 
forcement act,  passed  by  the  Congress  of  the  United  States,  and  of  force 
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in  said  county  and  state,  the  said  investigation  being  a  proceeding  under 
the  execution  of  a  warrant  by  D.  C.  Bancroft,  Deputy  United  States 
Marshal,  against  said  Nicholas  Kinney,  for  the  said  offence  of  a  violation 
of  the  enforcement  act,  and  the  said  investigation  being  then  and  there 
a  preliminary  inquiry  by  L.  A.  Guild,  United  States  Commissioner,  as 
aforesaid,  to  ascertain  whether  or  not  there  existed  probable  cause  for 
said  charge  against  said  Nicholas  Kinney,  then  and  there  before  the  said 
L.  A.  Guild,  who  was  then  and  there  an  officer  aforesaid,  lawfully  author- 
ized to  administer  an  oath,  who  swore  the  said  Dock  Bridges,  &c,  as  wit- 
nesses in  the  case  aforesaid,  the  said  witnesses  then  and  there  taking  the 
oath  upon  the  Holy  Evangelists  of  Almighty  God,  and  then  and  there,  in 
the  manner  aforesaid  swearing,  did  state  under  their  oath  as  aforesaid, 
that  the  said  Nicholas  Kinney,  in  a  threatening  manner,  and  with  a  knife 
in  hand,  in  the  town  of  Dawson,  of  Terrell  County,  and  said  state,  did 
attempt  to  prevent  said  Dock  Bridges,  &c,  from  voting,  unless  they 
should  vote  the  Democratic  ticket,  at  an  election  being  held  at  the  court- 
house in  the  town  of  Dawson,  of  Terrell  County,  and  said  state,  on  the  7th 
day  of  October,  A.  d.  1874,  for  a  member  of  the  legislature  to  represent 
said  county  of  Terrell  in  the  General  Assembly  of  said  state,  which  state- 
ment so  sworn  by  said  Dock  Bridges,  &c.,  was  then  and  there  material  to 
the  issue  on  trial  in  said  case;  whereas,  in  truth  and  in  fact,  the  said 
Nicholas  Kinney,  on  the  said  7th  day  of  October,  in  the  year  1874,  at 
said  election  being  then  and  there  held  in  the  town  of  Dawson  as  afore- 
said, did  not,  in  a  threatening  manner,  and  with  knife  in  hand,  attempt 
in  said  town  of  Dawson  to  prevent  the  said  Dock  Bridges,  &c,  from  vot- 
ing at  said  election,  unless  they  should  vote  the  Democratic  ticket ;  and 
the  grand  jurors  aforesaid,  on  their  oath  aforesaid,  do  charge  that  the  said 
Dock  Bridges  (and  four  others),  on  the  said  22d  day  of  October,  A.  D. 
1874,  and  in  the  said  county  of  Randolph,  and  in  the  manner  aforesaid, 
did  wilfully,  knowingly,  absolutely  swear  to  the  aforesaid  false  state- 
ment, contrary  to  the  laws  of  said  state,  the  good  order,  peace,  and  dig- 
nity thereof." 

The  petition  prayed  for  the  writ  of  habeas  corpus,  under  the  provisions 
of  the  Act  of  February  5,  1867. 

The  principal  keeper  of  the  state  penitentiary,  to  whom  the  writ  was 
directed,  returned,  that,  in  obedience  to  it,  he  produced  the  body  of 
Bridges  before  the  court ;  but  that,  as  such  principal  keeper,  he  declined 
to  surrender  him,  on  the  ground  that  he  had  been  indicted  and  convicted 
of  perjury  in  the  superior  court  of  Randolph  County,  Georgia,  and  that 
court  had  sentenced  him  to  eight  years'  confinement  at  hard  labor  in  the 
state  penitentiary ;  that  he  held  him  under  that  sentence ;  that  no  United 
States  judicial  authority  had  jurisdiction  to  inquire  further  into  the  cause 
of  his  detention  ;  that  it  was  only  the  superior  court  of  Randolph  County 
aforesaid  that  could  legally  inquire  into  it  or  discharge  him  from  cus- 
tody. 

So  much  of  the  return  as  questioned  the  jurisdiction  of  a  federal  court 
or  judge  to  inquire  into  the  cause  of  the  imprisonment  of  Bridges,  was 
argued  by  counsel  for  respondent,  relying  principally  upon  the  case  of 
Aoleman  v.  Booth,  21  How.  506*    The  objection  was  overruled  and  the 

vol.  n.  80 
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marshaljwas  instructed  to  take  Bridges  into  his  custody  during  the  pen- 
dency  of  these  proceedings. 

The  following  opinion  was  delivered  by 

Ebskine,  J.  From  the  earliest  period  of  the  common  law,  no  free- 
man could  be  detained  in  prison  except  upon  a  criminal  charge,  or  civil 
action.  In  the  former  case,  it  was  always  in  his  power  to  demand  of  the 
supreme  court  of  criminal  jurisdiction  in  the  kingdom  a  habeas  corpus, 
commanding  the  party  restraining  him  to  produce  the  body  before  the 
court,  with  the  cause  of  detention,  that  it  mignt  inquire  into  its  sufficiency, 
and  either  remand,  bail,  or  discharge  the  prisoner.  The  ancient  barrier 
against  oppression  was,  at  Runnymede,  built  into  that  portion  of  the  wall 
of  the  great  charter  which  protects  the  personal  liberty  and  property  of 
all  freemen,  by  giving  security  from  arbitrary  imprisonment  and  arbitrary 
spoliation.  As  is  well  established  in  legal  history,  this  statute  was  con- 
firmed many  times  by  parliament.  And  it  was  tersely  said  by  Sir 
Edward  Coke,  during  the  debate  in  the  House  of  Commons  on  the  peti- 
tion of  right,  "  Magna  Charta  is  such  a  fellow  that  he  will  have  no  sov- 
ereign." The  very  essence  of  the  29th  chapter  of  the  charter  is,  among 
other  immunities  from  oppression,  incorporated  into  the  fifth  article  of 
amendment  of  the  National  Constitution. 

'  The  framers  of  the  Constitution,  actively  mindful  of  the  value  of  this 
remedy,  guaranteed  its  permanence  by  a  provision  in  that  instrument, 
that  its  privilege  shall  not  be  suspended,  unless  when,  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require  it.  The  Judiciary  Act  of  1789 
provided  that  each  of  the  several  national  courts,  as  well  as  either  of  the 
justices  of  the  supreme  court  and  district  judges,  should  have  power  to 
grant  the  writ  of  habeas  corpus,  with  the  proviso,  however,  that  it  "  shall, 
in  no  case,  extend  to  persons  in  jail,  unless  where  they  are  in  custody 
under  or  by  color  of  authority  of  the  United  States,  or  committed  for  trial 
before  a  court  thereof,  or  are  necessary  to  be  brought  into  court  to  tes- 
tify." And  by  the  terms  of  the  7th  section  of  the  Act  of  March  12,  1833, 
it  may  be  granted,  in  all  cases  of  a  prisoner  in  jail,  when  he  shall  be  com- 
mitted on  or  by  any  authority  of  law,  for  any  act  done,  or  omitted  to  be 
done,  in  pursuance  of  a  law  of  the  United  States,  or  any  order,  process,  or 
decree  of  any  judge  or  court  thereof.  This  was  followed  by  the  Act  of 
August  29,  1842,  which  concerns  international  law.  To  give  greater 
vitality  to  the  writ,  and  to  extend  its  efficacy,  Congress  passed  the  Act  of 
February  5,  1867.  The  first  section  enacts :  "  That  the  several  courts  of 
the  United  States,  and  the  several  justices  and  judges  of  such  courts, 
within  their  respective  jurisdictions,  in  addition  to  the  authority  already 
conferred  by  law,  shall  have  power  to  grant  writs  of  habeas  corpus  in  all 
cases  where  any  person  may  be  restrained  of  his  or  her  liberty  in  violation 
of  the  Constitution,  or  of  any  treaty  or  law  of  the  United  States ;  and  it 
shall  be  lawful  for  such  person  so  restrained  of  his  or  her  liberty,  to  apply 
to  either  of  said  justices  or  judges  for  a  writ  of  habeas  corpus,  wnich  appli- 
cation shall  be  in  writing,  &c and  the  said  justice  or  judge,  to 

whom  such  application  shall  be  made,  shall  forthwith  award  a  writ  of 
habeas  corpus,  unless  it  shall  appear  from  the  petition  itself  that  the  party 
is  not  deprived  of  his  or  her  liberty  in  contravention  of  the  Constitution  or 
laws  of  the  United  States The  said  court  or  judge  shall  proceed 
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in  a  summary  way  to  determine  the  facta  of  the  case  by  hearing  testimony 
and  the  arguments  of  the  parties  interested ;  and  if  it  shall  appear  that 
the  petitioner  is  deprived  of  his  or  her  liberty  in  contravention  of  the 
Constitution  or  laws  of  the  United  States,  he  or  she  shall  forthwith  be 
discharged  and  set  at  liberty,"  &c.  See  United  States  Revised  Statutes, 
sects.  751-766,  where  the  various  habeas  corpus  acts  are  grouped. 

The  question  for  consideration  is,  to  me,  one  of  original  impression, 
and  it  might  have  been  determined  elsewhere,  and  probably  before  now, 
had  a  different  course  been  pursued  in  the  state  court ;  had  the  petitioner 
Bridges,  on  his  arraignment  there,  demurred  for  want  of  jurisdiction  ap- 
pearing upon  the  record, — that  the  offence  charged  was  committed  beyond 
the  jurisdiction  of  that  or  any  other  court  of  this  state,  and  within  the 
jurisdiction  of  another  government ;  or  shown  these  facts  in  evidence  under 
the  plea  of  not  guilty ;  or,  on  return  of  the  verdict,  moved  in  arrest  of 
judgment ;  and  if  in  any  of  these  instances,  or  on  the  overruling  of  his 
motion  for  a  new  trial,  the  decision  was  adverse  to  him,  he  could  have  car- 
ried his  case  to  the  state  supreme  court, —  a  tribunal  presided  over  by 
judges  of  distinguished  ability, — and  if  that  court  affirmed  the  judgment 
of  the  lower  tribunal,  still  he  had  the  privilege  to  sue  out  a  writ  of  error 
from  the  supreme  court  of  the  United  States,  and  have  the  question  re- 
examined there ;  but  as  a  duty  has  presented  itself,  and  as  this  duty  has 
devolved  upon  me,  it  will  be  performed  —  performed,  I  trust,  without 
marring  the  harmony,  or  weakening  the  ties  of  comity  between  the  state 
and  national  authorities. 

The  judiciary  power  of  every  government  can  look  beyond  its  own  mu- 
nicipal laws  in  civil  cases,  and  take  cognizance  of  all  subjects  of  litigation 
between  parties  within  its  territorial  limits  and  jurisdiction,  though  the 
controversy  relate  to  the  laws  of  a  foreign  country.  But,  as  regards  crime, 
the  rule  is  otherwise  ;  for  the  courts  of  one  state  or  nation  will  not  hold 
cognizance  of,  nor  enforce  the  criminal  laws  of  another.  And  as  to  crimes 
made  so  by  legislative  enactments,  the  government  of  the  United  States 
stands  in  the  same  relation  to  the  government  of  this  state  as  any  foreign 
power.  Mr.  Justice  Story,  in  giving  the  opinion  of  the  supreme  court 
in  Martin  v.  Hunter,  1  Wheat.  304,  said :  "  No  part  of  the  criminal  juris- 
diction of  the  United  States  can,  consistently  with  the  Constitution,  be 
delegated  to  state  tribunals." 

Thus  it  is  manifest,  that  the  state  courts  cannot  hold  criminal  juris- 
diction over  offences  exclusively  existing  as  offences  against  the  United 
States  ;  for  every  criminal  prosecution  must  charge  the  crime  to  have  been 
committed  against  the  sovereign  whose  courts  sit  in  judgment  upon  the 
offender,  and  whose  authority  can  pardon  him. 

In  Commonwealth  v.  Tenny,  97  Mass.  50,  the  supreme  judicial  court  of 
Massachusetts  held  that  the  offence  of  embezzlement,  by  a  person  in  the 
employment  of  a  national  bank  located  in  that  state,  of  the  property  of 
individuals  deposited  in  such  bank,  not  being  punishable  under  any  exist- 
ing law  of  the  United  States,  the  state  courts  had  jurisdiction  thereof, 
under  the  state  statutes.  The  court  said :  "  There  is  no  view  of  the  rela- 
tion of  the  concurrent  power  of  the  two  governments  which  affects  the 
decision  in  the  present  case ;  for  all  courts  and  jurists  agree  that  state 
sovereignty  remains  unabridged  for  the  punishment  of  all  crimes  committed 
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-with  the  limits  of  a  state,  except  so  far  as  they  have  been  brought  within 
the  sphere  of  federal  jurisdiction,  by  the  penal  laws  of  the  United 
States/' 

The  language  of  the  court  in  that  case  admits  neither  of  doubt  nor  com- 
ment. It  indicates,  in  terms  too  significant  to  be  misunderstood,  that,  had 
Congress  declared  the  act  a  crime,  the  state  tribunals  would  have  been  al- 
together without  jurisdiction  over  the  offender. 

In  The  State  v.  Adams,  4  Blackf .  146,  the  defendant  was  indicted  for 
making  a  false  affidavit  of  his  being  an  actual  settler  on  the  public  lands 
under  the  Act  of  Congress  of  April  5th  1832.  The  court  below  quashed 
the  indictment  for  want  of  jurisdiction,  and,  on  error,  the  state  supreme 
court  affirmed  the  judgment.  Said  Blackford,  J.,  in  delivering  the 
opinion  of  the  court :  "  We  have  a  statute  saying  that  any  person,  who 
shall  wilfully  and  falsely  make  an  affidavit,  &c,  shall  be  deemed  guilty  of 
perjury.  Revised  Code,  1831,  p.  186.  And  it  is  contended  for  the  prose- 
cution that  the  indictment  before  us  is  sustainable  under  that  statute.  But 
this  doctrine  cannot  be  supported.  The  affidavit  was  made  under  an  act 
of  Congress  relative  to  the  sale  of  public  land,  and  if  the  party  making  it 
committed  perjury,  he  must  be  punished  under  the  act  of  Congress  prohib- 
iting the  offence.     The  state  courts  have  no  jurisdiction." 

In  the  case  of  The  State  v.  Pike,  15  N.  H.  83,  the  prisoner  was  indicted 
for  perjury  alleged  to  have  been  committed  before  a  commissioner  in  bank- 
ruptcy, appointed  by  the  district  court  of  the  United  States  under  the 
Bankrupt  Act  of  1841.  On  demurrer  to  the  indictment,  the  supreme  court 
of  judicature  gave  judgment  sustaining  the  demurrer.  Parker,  C.  J~>  an- 
nouncing the  decision,  said :  "  Here  is  another  government  whose  laws 
are  operative,  to  a  certain  extent,  over  the  territory  of  the  state,  and  hav- 
ing tribunals  here  competent  to  punish  any  offences  committed  against  its 
laws,  or  in  the  course  of  any  of  its  proceedings.  The  commissioners  in 
bankruptcy  not  only  derive  no  authority  from  this  state,  but  they  cannot 
be  regarded  as  having  exercised  their  offices  by  any  permission,  tacit  or 
otherwise,  from  it.  They  derive  their  authority  from  a  paramount  law, 
and  the  state  could  not  object  to  the  exercise  by  them  of  the  duties  of  their 
office  within  its  limits,  if  it  had  the  disposition  so  to  do.  The  offence,  if 
committed  as  alleged,  is  clearly  a  crime  under  the  laws  of  the  United 
States." 

Similar  in  almost  every  respect  to  the  preceding  and  former  cases,  is  the 
recent  one  of  The  People  v.  Kelley,  38  Cal.  145  (1869).  Kelley  was  in- 
dicted in  a  county  court  for  perjury,  committed  by  swearing  falsely  as  to 
a  settlement  and  cultivation  of  a  tract  of  land,  —  part  of  the  public  domain 
of  the  United  States.  The  prisoner  demurred,  on  the  ground  that  the 
state  court  had  no  jurisdiction  of  the  offence,  because  it  was  not  committed 
in  any  court  of  the  state.  The  demurrer  was  overruled,  and  the  prisoner 
convicted.  On  appeal  to  the  supreme  court,  it  was  there  held  that  the  de- 
murrer should  have  been  sustained.  In  giving  the  opinion  of  the  court, 
Sawyer,  C.  J.,  said :  "  The  state  tribunals  have  no  power  to  punish  crimes 
against  the  laws  of  the  United  States,  as  such.  The  same  act  may,  in 
some  instances,  be  an  offence  against  the  laws  of  both,  and  it  is  only  as 
an  offence  against  the  state  laws  that  it  can  be  punished  by  the  state 
in  any  event. 
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The  supreme  court  of  New  York,  in  The  People  v.  Sweetman,  3  Park. 
Crim.  R.  358,  on  certiorari  to  the  court  of  oyer  and  terminer,  decided,  re- 
versing the  conviction,  that  false  swearing  by  a  person  in  giving  testimony 
in  a  proceeding  of  naturalization  before  a  state  court,  is  an  offence  against 
the  United  States,  and  is  not  punishable  by  a  state  court ;  because  "the 
state  court  acted  as  the  agent  of  the  government,  and  was,  pro  hac  vice,  a 
tribunal  of  the  United  States." 

In  direct  conflict  with  The  People  v.  Sweetman,  is  Rump  v.  Commonr 
wealth,  30  Pa.  St.  475.  Rump  was  convicted  before  the  quarter  sessions 
of  Philadelphia,  for  having  falsely  and  corruptly  sworn  before  the  district 
court  of  the  city  and  county  of  Philadelphia,  on  an  application  of  a  party 
to  become  a  citizen  of  the  United  States.  On  error  to  the  quarter  ses- 
sions, the  supreme  court  of  Pennsylvania  affirmed  the  judgment. 

The  Act  of  Congress  of  April  14,  1802,  3  Stats.  158,  empowers  not 
only  the  circuit  and  district  courts  of  the  United  States,  and  the  territorial 
courts,  but  also  state  courts  of  record  having  common  law  jurisdiction, 
a  seal  and  clerk,  to  admit  aliens  to  national  citizenship.  Congress  has, 
under  the  eighth  section  of  the  first  article  of  the  Constitution,  plenary 
power  to  pass  naturalization  laws,  and  to  bestow,  if  it  chooses,  upon  state 
tribunals,  authority,  concurrent  with  the  federal  courts,  to  admit  aliens  to 
citizenship,  in  pursuance  of  the  laws  of  Congress;  and  when  the  state 
courts,  under  sanction  of  state  authority  (for  they  are  under  no  obligation 
to  furnish  tribunals  for  administering  those  laws),  act  upon  the  delegated 
authority,  they,  by  the  positive  law,  perform  judicial  functions.  Prigg  v. 
The  Commonwealth  of  Pennsylvania,  16  Peters,  608. 

Adverting  for  a  moment  to  the  cases  of  The  State  v.  Adams,  The  State  v. 
Pike,  The  People  v.  Kelly,  The  People  v.  Sweetman,  and  Rump  v.  Common- 
wealth (jsuproi),  it  will  be  seen  that  in  the  first  three,  the  alleged  offences 
were  committed  before  United  States  officers  empowered  by  Congress  to 
administer  oaths,  and  those  state  tribunals  decided  that  they  had  no  juris- 
diction to  punish  the  defendants.  In  the  fourth  case,  the  corrupt  oath  was 
made  before  a  state  tribunal  in  a  naturalization  case  and  on  certiorari  to 
the  criminal  court,  the  supreme  court  of  New  York  reversed  the  conviction, 
holding  that  the  United  States  were  the  only  tribunals  that  could  punish 
the  delinquent.  Whether  that  case,  or  Rump  v.  Commonwealth,  is  in  con- 
sonance with  the  nature  and  genius  of  our  form  of  government,  in  unison 
with  those  principles  of  state  and  national  criminal  jurisprudence  which 
accompany  our  complex  and  seemingly,  but  not  really,  permissible  system 
of  polity,  need  not  be  resolved  ;  for  it  is  not  a  point  in  judgment.  And 
for  like  reason,  it  is  unnecessary,  and  indeed  would  be  too  curious,  to  in- 
quire whether  there  could  be  a  second  punishment  of  the  defendant  in  the 
Pennsylvania  case  for  the  same  identical  act,  —  first  by  the  state  laws  and 
afterwards  by  the  United  States  laws.  Moore  v.  Illinois,  14  How.  13 ; 
Ex  parte  Lange,  18  Wall.  163.  And  see  Mr.  Bishop's  learned  and  accu- 
rate Commentaries  on  Criminal  Law,  vol.  1,  5th  ed.  §§  178, 179,  984-989 ; 
lb.  vol.  2,  §  1023. 

Within  the  territorial  limits  of  the  individual  states,  there  exists  two  dis- 
tinct and  separate  governments,  each  restricted  in  its  sphere  of  action,  and 
each  independent  of  the  other,  except  in  one  particular.  "  That  particu- 
lar," said  Mr.  Justice  Field,  in  TarbWs   Case,  18  Wall.  397, "  consists  of 
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the  supremacy  of  the  authority  of  the  United  States,  when  any  conflict 
arises  between  the  two  governments.  The  Constitution,  and  the  laws 
passed  in  pursuance  of  it,  are  declared  by  the  Constitution  itself  to  be  the 
supreme  law  of  the  land,  and  the  judges  of  every  state  are  bound  thereby, 
4  anything  in  the  constitution  or  laws  of  any  state  to  the  contrary  not- 
withstanding/ "  .  .  .  .  And  after  making  a  quotation  from  Ableman  v. 
Booths  21  How.  506,  which  concludes  thus  :  "  And  that  in  the  sphere  of 
action  assigned  to  it  (the  general  government),  it  should  be  supreme, 
and  strong  enough  to  execute  its  own  laws  by  its  own  tribunals,  without 
interruption  from  a  state  or  from  state  authorities,9'  he  adds :  "And  the 
judicial  power  conferred  extends  to  all  cases  arising  under  the  Constitu- 
tion, and  thus  embraces  every  legislative  act  of  Congress,  whether  passed 
in  pursuance  of  it  or  in  disregard  of  its  provisions.  The  Constitution  is 
under  the  view  of  the  tribunals  of  the  United  States  when  any  act  of  Con- 
gress is  brought  before  them  for  consideration." 

Indeed,  it  is  essential  to  the  very  existence  of  the  national  government 
that  its  courts  of  justice  should  be  wholly  independent  of  state  power  to 
carry  into  effect  its  own  laws. 

The  indictment  charges  the  petitioner  with  having  committed  the 
crime  of  perjury  against  the  laws  of  the  State  of  Georgia,  before  L.  A. 
Guild,  a  commissioner  of  the  United  States,  lawfully  authorized  to  ad- 
minister an  oath,  in  a  preliminary  investigation,  on  an  accusation  made 
'  against  one  Kinney,  who  was  arrested  by  United  States  deputy  marshal, 
on  a  warrant  charging  him  with  the  offence  of  violating  the  enforce- 
ment act  passed  by  Congress,  by  making  an  attempt  to  prevent  the 
petitioner  from  voting  at  an  election  for  a  member  of  the  legislature  of 
said  state. 

By  sect.  5392  of  the  Revised  Statutes  of  the  United  States,  it  is  pro- 
vided that  every  person  having  taken  an  oath  before  a  competent  tri- 
bunal, officer,  or  person,  in  any  case  in  which  a  law  of  the  United  States 
authorizes  an  oath  to  be  administered,  that  he  will  testify  truly,  who 
wilfully  and  contrary  to  such  an  oath  states  any  material  matter  which 
he  does  not  believe  to  te  true,  is  guilty  of  perjury. 

As  already  mentioned,  the  petitioner  is  charged  with  having  committed 
the  alleged  offence  before  a  United  States  officer,  in  a  proceeding  then 
pending  before  him,  being  an  examination  into  an  accusation  against  a 
party  for  the  violation  of  the  fourth  and  fifth  sections  of  the  Act  of  Con- 
gress of  May  31st,  1870,  16  Stats.  141,  commonly  called  the  "  Enforce- 
ment Act."  It  is  entitled,  "  An  act  to  enforce  the  rights  of  citizens  of 
the  United  States  to  vote  in  the  several  states  of  this  Union,  and  for 
other  purposes."  By  the  eighth  section  it  is  declared  that  the  United 
States  courts  "  shall  have,  exclusively  of  the  courts  of  the  several  states, 
cognizance  of  all  crimes  and  offences  committed  against  the  provisions  of 
this  act."  See  also  9th  and  11th  sects,  of  the  Judiciary  Act  of  1789 ; 
Revised  Statutes,  sect.  712. 

Sect.  4460  of  the  Code  of  this  state  declares  that  "  perjury  shall  con*- 
sist  in  wilfully,  knowingly,  absolutely,  and  falsely  swearing    ....    or 
affirming  in  a  manner  material  to  the  issue,  or  point  in  question,  in  some 
judicial  proceeding,  by  a  person  to  whom  a  lawful  oath  or  affirmation  has 
been  administered  ; "  and  sect.  4461  prescribes  the  punishment.    To  my 
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mind,  it  is  clear  that  the  words  "  judicial  proceeding,"  as  here  used,  refer 
solely  to  judicial  proceedings  under  the  laws  of  the  state  and  its  own  tri- 
bunals of  justice ;  no  other  meaning  can  be  assigned  to  them.  To  extend 
their  signification  beyond  this,  would  be  an  endeavor  to  empower  state 
courts  to  invade  the  judicial  authority  of  a  distinct  and  separate  govern- 
ment, and  to  punish  persons  for  offences  committed  by  them  against  the 
laws  of  another  sovereign.  The  People  v.  Kelley,  supra.  The  provision 
in  the  Code,  defining  the  offence  and  naming  the  punishment,  is  a  general 
law  of  the  state.  Now,  keeping  in  view  the  complex  character  of  our 
government  —  the  dual  relation  which  the  individual  states  and  the  na- 
tion bear  to  each  other  —  surely  the  texture  of  any  argument  must  prove 
to  be  too  frail,  which  would  attempt  to  uphold  the  proposition  that  a 
crime  committed  in  a  judicial  proceeding  before  an  officer  of  the  United 
States  is  a  transgression  of  the  criminal  laws  of  a  state.  .  And,  as  not 
impertinent  to  what  has  been  remarked,  it  may  be  asserted,  with  entire 
confidence  in  its  correctness,  that  no  justice  or  judge  of  a  court  of  the 
United  States,  nor  a  commissioner  of  the  circuit  court  of  the  United 
States,  can,  as  such  officer,  administer  an  oath  for  state  purposes,  or  issue 
a  process  to  arrest  a  party  for  a  violation  of  state  laws,  or  inquire  into 
his  guilt  or  innocence.  Nor  do  these  familiar  acts  of  Congress,  which 
have  deputed  state  chancellors,  judges,  and  other  magistrates  to  admin- 
ister oaths,  take  acknowledgments,  &c,  in  certain  specified  cases,  in  any- 
wise affect  what  has  just  been  said  in  regard  to  federal  officers  as  such. 

Pausing  to  observe  the  facts  developed  here,  and  the  principles  of  law 
which  arise  from  them,  it  may  now  be  inquired  whether  a  proceeding  by 
habeas  corpus,  even  under  the  provisions  of  the  Act  of  February  5, 
1867, —  wnich  empowers  the  several  federal  courts,  and  either  of  the 
justices  or  judges  of  such  courts,  to  award  the  writ  in  all  cases  where  a 
party  is  in  custody  in  violation  of  the  Constitution,  or  of  any  law  of  the 
United  States, —  is  a  suitable  and  legal  remedy  to  test  the  validity  of  the 
imprisonment  of  the  petitioner,  and  to  release  him,  if  restrained  of  his 
liberty  in  contravention  of  the  Constitution  or  laws  of  the  United  States. 
It  will  not  be  questioned  that,  upon  a  cursory  glance  at  this  cause,  — 
which  is  a  civil  suit,  although  it  be  before  a  judge  instead  of  a  court  (JEs 

?)arte  Milligan,  4  Wall.  1 ;  and  see  Revised  Stats,  sect.  763),  —  even  the 
egal  mind  might  be  impressed  with  a  doubt  as  to  the  appropriateness 
and  legal  soundness  of  this  summary  interposition.  For  (it  may  be  said) 
thus  to  attempt  to  review  a  final  judgment  of  a  state  tribunal  of  the 
highest  original  jurisdiction  in  civil  and  criminal  causes,  by  a  mode  of 
procedure  not  conformable  to  the  ancient  and  regular  course  heretofore 
used  in  the  administration  of  justice  between  state  courts  and  those  of 
the  Union,  would  be  to  authorize  a  federal  judge  to  employ  this  writ  as 
if  it  were  a  writ  of  error  from  a  superior  to  an  inferior  tribunal.  Such 
views  may  be  plausible,  but  they  do  not  convince;  for  it  is  obvious 
from  the  language  and  spirit  of  the  act  that  it  was  not  in  the  mind  of 
Congress  to  give  it  the  effect  assumed, — to  have  done  so  would  have 
been  to  clothe  a  judge  of  a  federal  court  with  a  power  hitherto  unheard 
of  in  national  legislation.  If,  however,  it  be  a  legal  fact  that  the  supe- 
rior court  of  Randolph  County  had  jurisdiction  of  the  offence  and  the 
offender,  although  the  course  of  the  court  may  have  been  irregular,  and 
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the  conviction  and  judgment  erroneous,  the  errors  could  not  be  corrected 
by  a  federal  judge  in  a  proceeding  in  habeas  corpus,  or,  by  such  officer, 
in  any  other  way  known  to  our  jurisprudence. 

But  if  the  state  court  did  not  have  jurisdiction  of  the  case,  its  judg- 
ment is  utterly  void,  and  the  petitioner  is  restrained  of  his  liberty  in  viola- 
tion of  the  Constitution,  and  the  Act  of  1867  affords  a  proper  and  legal 
remedy  to  administer  xelief.  If  he  committed  the  crime,  as  charged  by 
the  state  in  the  indictment,  the  act  was  done  within  the  authority  and  ex- 
clusive jurisdiction  of  the  national  courts ;  and  as  they  are  the  sole  tribu- 
nals that  could  try  him,  so  they  alone  could  punish  him.  It  follows,  nec- 
essarily, from  what  has  now  been  stated,  that  every  person  who  infringes 
the  criminal  or  penal  laws  of  a  particular  government,  can  be  tried  and 
punished  by  that  government  only.  And  it  is  not  too  strong  an  expres- 
sion to  assert  that  it  is  a  fundamental  right  of  every  citizen  of,  or  person 
commorant  within,  the  United  States,  to  be  tried  by  the  tribunals  of 
justice  of  that  sovereign  power  whose  criminal  code  he  has  transgressed ; 
and  the  complement  of  this  rule  or  axiom  is,  immunity  or  exemption  from 
trial  or  punishment  for  that  offence  by  any  other  government  or  sover- 
eignty. The  disregarding  of  this  immunity  has  deprived  the  petitioner 
of  his  liberty  in  contravention  of  the  "  law  of  the  land ; "  he  was  proceded 
against  and  condemned  without  udue  process  of  law."  The  fifth  article 
of  amendment  of  the  Constitution  declares,  among  other  immunities  from 
arbitrary  oppression,  that  no  "  person  shall  be  deprived  of  life,  liberty,  or 

Eroperty,  without  due  process  of  law."  This  bulwark  against  invasion 
;om  the  general  government  is  extended  by  the  fourteenth  article  of 
amendment,  which  forbids  "any  state"  to  "deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law."  Mr.  Justice  Johnson,  in 
Sank  of  Columbia  v.  Okely,  4  Wheat.  235,  in  speaking  of  the  phrase 
"law  of  the  land,"  which  means  the  same  as  "due  process  of  law" 
(Cooley  on  Constitutional  Limitations  353),  said  that  these  words  from 
Magna  Charta  were  "intended  to  secure  the  individual  from  the  arbitrary 
exercise  of  the  powers  of  government,  unrestrained  by  the  established 
principle  of  private  rights  and  distributive  justice ; "  an  exposition  which 
has  received  the  unqualified  approval  of  a  jurist  of  the  highest  eminence, 
lb.  355. 

As  collaterally  illustrative  of  the  constitutional  question  as  just  pre- 
sented, the  fifteenth  chapter  of  title  thirteen  of  the  Revised  Statutes, 
passim,  and  sections  1778  to  1785  of  Story  on  the  Constitution,  may  be 
referred  to. 

As  the  crime  is  alleged  to  have  been  committed  before  a  United  States 
circuit  court  commissioner,  at  a  place  within  the  Southern  Judicial  Dis- 
trict of  this  state,  I  am  of  the  decided  opinion  that  the  federal  courts  for 
that  district  are  the  only  tribunals  that  have  cognizance  of  the  offence  and 
jurisdiction  to  try  the  party  offending. 

There  is  another  provision  in  the  Constitution  directly  pertinent  to  the 
question  involved  in  this  investigation,  and  which  may  be  treated  either 
as  a  distinct  proposition  or  as  a  corollary  to  those  already  invoked.  A 
little  more  than  a  year  anterior  to  the  passage  of  the  amendatory  Habeas 
Corpus  Act  of  1867,  the  thirteenth  article  of  amendment  of  the  Constitu- 
tion was  ratified.    It  ordains  that  "  neither  slavery  nor  involuntary  servi- 
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tude,  except  as  a  punishment  for  crime  whereof  the  party  shall  have  been 
duly  convicted,  shall  exist  within  the  United  States,  or  any  place  subject 
to  their  jurisdiction." 

Mr.  Justice  Miller,  in  delivering  the  opinion  of  the  court  in  the  Slaugh- 
ter-house Cases,  16  Wall.  72,  said:  "Undoubtedly  while  negro  slavery 
alone  was  in  the  mind  of  the  Congress  which  enacted  the  thirteenth  arti- 
cle, it  forbids  any  other  kind  of  slavery,  now  or  hereafter.  If  Mexican 
peonage  or  the  Chinese  coolie  labor  system  shall  develop  slavery  of  the 
'Mexican  or  Chinese  race  within  our  territory,  this  amendment  may  safely 
be  trusted  to  make  it  void.  And  so  if  other  rights  are  assailed  by  the  states 
which  properly  and  necessarily  fall  within  the  protection  of  these  articles 
[thirteenth,  fourteenth,  and  fifteenth],  that  protection  will  apply,  though 
the  party  interested  may  not  be  of  African  descent." 

If,  as  already  observed,  the  United  States  courts  are  the  only  tribunals 
that  have  jurisdiction  over  the  offence  and  power  to  punish  the  offender, 
then  the  petitioner  has  not  had  a  trial  under  the  provisions  of  the  Consti- 
tution ;  and  it  follows  from  his  imprisonment  under  sentence  of  the  supe- 
rior court  of  Randolph  County,  that  he  is  held  in  u  involuntary  servitude," 
—  a  condition  inhibited  by  the  thirteenth  article,  "  except  as  a  punish- 
ment for  crime  whereof  the  party  shall  have  been  duly  convicted." 

Throughout  this  investigation,  the  questions  in  controversy  have  been 
considered  without  any  regard  whatever  to  the  fact  that  the  petitioner  is 
of  the  negro  race.  The  proceedings  came  before  me  under  the  first  sec- 
tion of  the  amendatory  Habeas  Corpus  Act  of  1867.  And  where,  in  a 
case  like  this, — one,  if  I  am  not  in  error,  that  is  fairly  included,  as  well 
within  the  scope  and  true  meaning  of  the  language  used  by  Mr.  Justice 
Miller,  speaking  of  the  late  amendments  in  the  sentence  last  quoted,  as 
within  other  provisions  of  the  Constitution  which  have  been  applied  to 
the  principles  pervading  this  case,  —  the  original  or  secured  privileges  and 
immunities  of  any  person  within  the  United  States,  or  any  place  subject 
to  their  jurisdiction,  are  invaded,  distinctions  in  races  become  incommen- 
surable. 

The  petitioner  is  deprived  of  his  liberty  in  contravention  of  the  Con- 
stitution and  laws  of  the  United  States,  but  I  decline  to  discharge  him 
absolutely,  for  the  following  causes:  I  am  informed  by  the  United  States 
attorney  that  tfti  accusation  stands  against  Bridges  for  the  identical  crime 
charged  in  the  above  indictment,  and  that  this  accusation  can  be  investi- 
gated by  the  grand  jury  of  the  United  States  circuit  court  for  the  South- 
ern District  of  Georgia,  which  will  be  empanelled  within  a  few  days ;  and 
Attorney  General  Hammond,  of  counsel  for  respondent,  having  made  ap- 
plication for  an  appeal  to  the  circuit  court,  therefore,  Dock  Bridges  will 
be  recommitted  by  the  marshal  to  the  jail  of  Fulton  County,  and  there 
remain  until  further  order.  Matter  of  Mason,  8  Mich.  70 ;  Matter  of 
Ring,  28  Cal.  247 ;  Ex  parte  Gibson,  31  lb.  610 ;  Hurd.  on  Habeas 
Corpus,  416  et  seq.;  Revised  Statutes,  sect.  768.     Ordered  accordingly. 

The  respondent  appealed  from  this  order  to  the  circuit  court. 

Farrow,  United  States  District  Attorney,  and  Thomas,  for*  petitioner, 
cited  and  relied  upon  the  following  authorities :  Act  February  20,  1812 ; 
Act  of  August  23,  1842;  33d  sect.  Act  of  September  24, 1789;  Act  of 
May  81, 1870 ;  United  States  Statutes,  vol.  4, 118,  sect.  13 ;  lb.  vol.  1, 
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78,  sect.  11 ;  Revised  Statutes,  sect.  629 ;  United  States  Statutes,  vol.  16, 
142,  sect.  8 ;  United  States  Constitution,  art.  6,  par.  2 ;  Act  of  April  21, 
1806 ;  Bouvier,  533 ;  Revised  Statutes,  sect.  743 ;  1  Wharton's  Crim.  Law, 
185, 197 ;  2  Bishop's  Crim.  Law,  sect.  987 ;  The  People  v.  Kelley,  38  Cal. 
145 ;  State  v.  Pike,  15  N.  H.  83 ;  State  v.  Adams,  4  Blackford,  146. 

Hammond,  Attorney  General  of  the  State  of  Georgia,  for  respondent, 
cited  Acts  of  Congress,  1794,  sect.  1 ;  Crimes  Act,  1825,  sects.  13,  26 ; 
Fox  v.  Ohio,  5  How.  421 ;  Act  of  1789,  Bright.  301,  sect.  1 ;  1  Wash. 
232 ;  1  McAllister,  74;  3  How.  103 ;  5  McLean,  92, 100,  174 ;  1  Gall.  1 ; 
2  Wall.  Jr.  525  ;  3  Peters,  193 ;  The  People  v.  Kelley,  38  Cal.  145.  Aud 
he  argued,  inter  alia,  that  the  Habeas  Corpus  Act  of  Congress  of  the  5th 
of  February,  1867,  is  to  amend  said  Act  of  1789.  It  simply  extends  the 
power  of  the  United  States  courts,  in  habeas  corpus,  to  persons  restrained 
of  liberty  in  violation  of  the  Constitution,  or  any  treaty  or  laws  of  the 
United  States.  See  14  Stats,  at  Large,  885.  Its  terms  seem  not  to  apply 
to  cases  where  final  judgment  has  passed  and  the  party  is  imprisoned  in 
execution  of  sentence,  and,  if  it  applies  to  any  new' case,  this  amendment 
nowhere  repeals  the  proviso  of  the  Act  of  1789,  %nd  Mr.  Brightly  under 
it  cites  the  cases  from  McAllister's  Reports,  supra,  as  showing  the  limit 
to  the  United  States  authority.  What  clause  of  the  Constitution  of  the 
United  States  —  which  law  or  treaty  of  the  United  States — is  violated 
by  this  prisoner  being  punished  for  perjury  by  a  state  court  ? 

Bradley,  J.  Dock  Bridges  was  indicted  in  the  superior  court  of  Ran- 
dolph County,  Georgia,  for  perjury  committed  October  22,  1874,  in  an 
examination  before  a  United  States  commissioner,  under  the  enforcement 
act.  The  offence,  though  set  out  according  to  its  circumstances,  was 
charged  to  have  been  committed  against  the  laws  of  Georgia ;  but  it  was 
obvious  that  it  was  a  crime  against  the  laws  of  the  United  States  only. 
It  was  perjury  committed  in  the  course  of  a  judicial  investigation  under 
the  acts  of  Cfongress,  and  was  an  offence  against  the  public  justice  of  the 
United  States.  By  the  Revised  Statutes  of  the  United  States,  sect.  5392, 
every  person,  who,  having  taken  an  oath  before  a  competent  tribunal,  of- 
ficer, or  person,  in  any  case  in  which  a  law  of  the  United  States  authorizes 
an  oath  to  be  administered,  wilfully  and  contrary  to  said  oath  states  any 
material  matter  which  he  does  not  believe  to  be  true  is  guilty  of  perjury, 
and  shall  be  punished  by  fine  and  imprisonment,  prescribed  by  the  act, 
and  be  thereafter  incapable  of  giving  testimony  in  any  court  of  the 
United  States.  Such  an  offence  is  exclusively  cognizable  in  the  courts 
of  the  United  States.  By  sect.  609  of  the  Revised  Statutes,  it  is  declared 
that  the  circuit  courts  shall  have  exclusive  cognizance  of  all  crimes  and 
offences  cognizable  under  the  authority  of  the  United  States,  except  when 
otherwise  provided,  and  concurrent  jurisdiction  with  the  district  courts  of 
crimes  and  offences  cognizable  therein ;  and  by  sect.  711  the  jurisdiction 
vested  in  the  courts  of  the  United  States,  of  all  crimes  and  offences  cog- 
nizable under  the  authority  of  the  United  States,  shall  be  exclusive  of  the 
courts  of  the  several  states.  The  validity  of  these  acts  of  Congress  is  not 
questioned.  It  would  be  a  manifest  incongruity  for  one  sovereignty  to 
punish  a  person  for  an  offence  committed  against  the  laws  of  another  sov- 
ereignty. And  whilst  certain  offences,  involving  breaches  of  the  peace, 
counterfeiting  the  public  money,  &c.,  may  be  violations  of  both  fed- 
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eral  and  state  laws,  and  punishable  under  both,  perjury  in  a  judicial  pro- 
ceeding is  peculiarly  an  offence  against  the  system  of  laws  under  which 
the  court  is  organized  and  proceeding.  At  all  events,  Congress  has  de- 
clared that  the  courts  of  the  United  States  shall  have  cognizance,  exclu- 
sive of  the  state  courts,  of  all  crimes  and  offences  cognizable  under  its 
authority.  Hence  it  was  clearly  in  violation  of  the  laws  of  the  United 
States  for  the  state  court  to  try  and  imprison  the  defendant  for  the  crime 
in  question.  The  court  had  no  jurisdiction  of  the  case.  The  proceedings 
were  null  and  void. 

It  is  contended,  however,  that  where  a  defendant  has  been  regularly 
indicted,  tried,  and  convicted  in  a  state  court,  his  only  remedy  is  to  carry 
the  judgment  to  the  court  of  last  resort,  and  thence  by  writ  of  error  to 
the  supreme  court  of  the  United  States,  and  that  it  is  too  late  for  a  habeas 
corpus  to  issue  from  a  federal  court  in  such  a  case.  This  might  be  so  if 
the  proceeding  in  the  state  court  were  merely  erroneous ;  but  where  it  is 
void  for  want  of  jurisdiction,  habeas  corpus  will  lie.  Ex  parte  Lange,  18 
Wall.  163 ;  1  Am.  L.  R.  (N.  S.)  257. 

As  a  general  rule,  when  it  appears  by  a  return  to  a  habeas  corpus  that 
the  prisoner  is  confined  upon  a  regular  charge  and  commitment  for  a  crim- 
inal offence,  and  especially  if  he  be  confined  in  execution  after  a  convic- 
tion, he  will  be  at  once  returned  into  custody ;  and  to  this  cautionary  and 
conservative  rule  the  fourteenth  section  of  the  Judiciary  Act  of  1789  pro- 
vided, that  the  writ  should  in  no  case  extend  to  prisoners  in  jail,  unless 
where  they  were  in  custody  under  or  by  color  of  the  authority  of  the 
United  States,  or  were  committed  for  trial  before  some  court  of  the  same, 
or  were  necessary  to  be  brought  into  court  to  testify.  But  the  general 
rule  does  not  apply  where  the  order  of  commitment  is  made  by  a  tribunal 
or  officer  having  no  jurisdiction  to  make  it  ;  and  the  proviso  of  the  four- 
teenth section  of  the  judiciary  act  has  been  greatly  modified.  The  ben- 
efit of  the  writ  may  now  be  had  by  prisoners  in  jail,  not  only  when  in 
custody  under  authority  of  the  United  States,  but  in  1833,  when  the  nul- 
lification proceedings  were  adopted  in  South  Carolina,  it  was  extended  to 
those  in  custody  for  an  act  done  in  pursuance  of  a  law  of  the  United 
States,  or  of  a  judgment  of  any  of  its  courts;  in  1842,  when  the  com- 
plications growing  out  of  the  McLeod  case  and  the  Canada  rebellion  oc- 
curred, it  was  extended  to  foreigners  acting  under  the  authority  and  sanc- 
tion of  their  own  government;  and  in  more  recent  times  it  has  been 
extended  to  all  persons  in  custody  in  violation  of  the  Constitution  or  a 
law  or  treaty  of  the  United  States.  The  present  case  belongs  to  the  last 
category,  and  is  relieved  from  the  impediment  to  the  use  of  a  habeas  cor- 
pus,  which  formerly  existed  where  the  prisoner  was  committed  under  state 
authority;  whilst  the  want  of  jurisdiction  in  the  state  court  removes  any 
impediment  arising  from  the  general  rule,  which  discountenances  its  use 
where  the  prisoner  has  been  regularly  convicted  and  sentenced. 

The  order  of  discharge  must  be  affirmed. 
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SUPREME  COURT  OF  NEW  HAMPSHIRE. 

(To  appear  in  56  N.  H.) 

CONTRACT  BY  CARRIER    TO    MAKE    COLLECTION   OP  PROMISSORY   NOTE 
BEYOND  ITS  TERMINUS.  —  CUSTOM. — DAMAGES. 

KNAPP  v.  THE  U.  S.  &  CANADA  EXPRESS  CO. 

The  plaintiffs  gave  to  the  agent  of  the  defendants,  an  express  company,  a  promissory 
note,  telling  him  they  wanted  him  to  send  it  by  express  for  collection  upon  the 
makers  at  H.  The  agent  took  die  note,  saying  he  would  send  it.  The  defendants' 
line  did  not  extend  to  H. ,  but  their  practice  was  to  deliver  packages  and  demands  for 
collection  going  beyond  the  terminus  of  their  own  route  to  R.  &  Co.'s  Express  at  L. 
Between  K.  &  Co.  and  the  defendants  there  was  no  business  connection,  nor  any 
division  of  profits  or  compensation  for  carriage  or  collections  ;  but,  with  respect  to 
demands  for  collection  received  by  R.  &  Co.  from  the  defendants,  R  &  Co.  reported 
to  the  general  agent  of  the  defendants  in  Boston  and  followed  his  directions.  Held, 
these  facts  did  not,  as  matter  of  law,  impose  any  obligation  upon  the  defendants  with 
regard  to  the  collection  of  the  note  after  its  delivery  to  R.  &  Co. ;  but  they  were  evi- 
dence of  a  contract  on  the  part  of  the  defendants  to  do  with  the  note  according  to 
their  custom  and  usage  with  respect  to  business  of  that  description,  even  though  a 
part  of  that  undertaking  was  to  be  carried  out  at  a  point  beyond  their  line,  and  by 
agents  not  in  their  immediate  employ. 

Where  the  defendants'  agents  were  accustomed  to  receive  notes  for  collection  in  the 
circumstances  above  recited ;  held,  the  defendants  were  estopped  to  deny  that  such 
agents  were  authorized  to  make  contracts  on  behalf  of  the  company  to  transact  busi- 
ness of  such  character  beyond  the  limits  of  the  defendants'  route. 

The  makers  of  the  note  had  property  sufficient  to  pay  the  same  when  the  defendants 
received  it  for  collection  ;  but  by  reason  of  the  defendants'  negligence  with  regard  to 
its  collection,  the  note  became  worthless  upon  the  failure  of  the  makers  of  the  note. 
Held,  the  damages  were  the  amount  of  the  note  and  interest.  , 

Assumpsit,  by  Knapp  &  Putnam  against  the  U.  S.  &  Canada  Express 
Co.  The  plaintiffs  claimed  to  recover  damages  by  reason  of  the  alleged 
failure  of  the  defendants  in  the  performance  of  their  undertaking  with 
respect  to  the  collection  of  a  note  for  $625  against  Rowell  &  Batchelder, 
of  Haverhill,  Mass.,  dated  Sept.  13,  1870,  payable  to  the  plaintiffs,  or 
order,  on  demand,  with  interest  annually.  The  declaration  may  be  re- 
ferred to  by  either  party  in  argument. 

It  appeared  on  the  trial  before  Ladd,  J.,  that  on  October  4,  1870, 
Knapp,  one  of  the  plaintiffs,  carried  the  note  in  question  to  the  agent  of 
the  defendants  at  Warren,  N.  H.,  and  told  him  he  wanted  him  to  send 
it  by  express  for  collection  upon  the  makers,  at  Haverhill,  Mass.,  but 
said  agent  took  the  note,  saying  he  would  send  it,  and  there  was  no  fur- 
ther evidence  as  to  the  contract  upon  which  the  note  was  delivered  or 
received.  The  defendants'  line  did  not  extend  to  Haverhill,  Mass.,  but 
their  practice  was  to  deliver  packages  and  demands  for  collection,  going 
east  on  the  Boston  and  Maine  Railroad,  to  Russell  &  Co.'s  Express  at 
Lawrence.  There  was  no  business  connection  or  arrangement  between 
the  defendants  and  Russell  &  Co.  for  a  division  of  the  money  received  for 
carrying  parcels,  and  for  business  passing  over  the  two  lines ;  but  it  did 
appear  that  with  respect  to  demands  for  collection  received  by  Russell  & 
Co.  from  the  defendants,  Russell  &  Co.  reported  to  and  communicated 
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with  the  defendants'  general  agent  in  Boston,  and  followed  his  directions 
in  relation  to  the  same.  But  in  this  case  Russell  &  Co.  did  not  communi- 
cate with  the  defendants'  agent  with  respect  to  said  demand  and  business 
until  after  the  failure  of  Rowell  &  Batclielder,  as  hereafter  stated.  The 
defendants  claimed,  as  matter  of  law,  that  they  were  not  liable  for  any 
default  which  did  not  happen  on  their  own  route ;  and  when  they  had 
properly  delivered  the  package,  according  to  their  custom  and  usage,  to 
Russell  &  Go.'s  Express  at  Lawrence,  they  had  performed  all  the  duty 
which  by  law,  under  the  circumstances  of  this  case,  they  were  required  to 
perform ;  but  the  court  ruled  and  charged  the  jury  that  the  evidence 
above  reported  was  primd  facie  evidence  of  a  contract  on  the  part  of  the 
defendants  to  do  with  the  note  according  to  their  custom  and  usage  with 
respect  to  business  of  that  description,  even  though  a  part  of  that  under- 
taking was  to  be  carried  out  at  a  point  beyond  their  line,  and  by  agents 
not  in  their  immediate  employ.  To  this  ruling  and  instruction  the  de- 
fendants excepted.  The  usage  of  the  defendants  was  in  controversy,  and 
evidence  was  introduced  on  both  sides  in  reference  to  the  length  of  time 
within  which,  according  to  such  usage,  notes  payable  on  demand,  taken 
by  the  defendants  for  collection  against  persons  reputed  to  be  reponsible, 
and  being  apparently  responsible,  were  to  be  returned  if  not  paid.  The 
defendants  introduced  evidenoe  tending  to  show  that  the  limit  was  thirty 
days ;  and  the  plaintiffs,  on  the  other  hand,  introduced  an  envelope  pre- 
pared by  the  defendants,  with  instructions  printed  thereon,  containing  the 
following  clauses :  "  Is  simply  a  bill  to  be  collected,  the  agent  will  present 
the  same  promptly ;  if  not  paid,  report  the  fact,  with  reasons,  to  the  office 
from  which  it  was  received ;  if  not  paid  on  second  presentation,  return  it 
with  reasons."  The  defendants  thereupon  offered  the  testimony  of  a  wit- 
ness that  the  defendants'  agents  were  not  authorized  to  make  contracts, 
on  behalf  of  the  company,  to  carry  articles  or  transact  business  beyond  the 
defendants'  route.  The  court  excluded  the  evidence,  and  the  defendants 
excepted. 

The  note  was  carried  to  Haverhill,  Mass.,  Oct.  5,  and  presented  to 
Rowell  &  Batcheider  and  payment  demanded  by  Russell  &  Co.,  Oct.  6. 
Rowell  &  Batcheider  said  they  would  pay  it  Oct.  20,  and  the  note  re- 
mained in  the  hands  of  Russell  &  Co.,  at  Haverhill,  until  Oct.  20. 
Oct.  21  it  was  again  presented,  and  payment  refused  on  the  ground 
that  the  makers  were  unable  to  pay ;  and  it  turned  out  that  Rowell  tis 
Batcheider  failed  about  Oct.  20  or  21;  Rowell  &  Batcheider  had  prop- 
erty out  of  which  payment  of  the  note  might  have  been  secured  at  the 
time  it  was  first  presented  to  them  for  payment,  and  continued  in  that 
situation  up  to  the  time  of  their  failure ;  but  upon  their  failure  the  note 
became  worthless. 

No  exceptions  were  taken  to  the  charge  of  the  court  respecting  the 
measure  of  damages ;  but  after  a  verdict  for  the  plaintiffs  for  the  amount 
of  the  note  and  interest,  the  defendants  moved  to  set  the  same  aside  on 
the  ground  of  excessive  damages,  and  also  as  being  against  evidence 
as  respects  the  amount.  The  motion  was  overruled,  and  the  defendant 
excepted. 

The  case  was  reserved. 

Putnam  and  H.  $  (?.  A.  Bingham  and  Carpenter,  for  the  plaintiffs, 
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cited  and  commented  in  argument  upon  Muschamp  v.  Lawrence,  fte. 
June.  Railway,  8  M.  &  4  W.  421 ;  Gray  v.  Jackson,  51  N.  H.  12 ;  £fcate 
v.  Hodge,  50  N.  H.  519 ;  Story  on  Bailments,  sec.  588 ;  Lock  v.  Rail- 
road, 48  N.  H.  342 ;  Walter  v.  Abergate,  ftc.  Railway  Co.  3  Eng.  L.  A 
E.  49 ;  Weed  v.  Saratoga  ft  Schenectady  JR.  R.  19  Wend.  534 ;  .Bennett 
v.  Filgard,  1  Fla.  403 ;  WhiterideM  v.  Russell,  8  W.  &  S.  44;  McGregor 
v.  Kilgore,  6  Ohio,  143 ;  .Pay  v.  Troy  ft  Boston  R.  R.  24  Barb.  382 ; 
Russell  v,  Livingston,  24  N.  Y.  259 ;  Van  Winkle  v.  Adams  Express  Co. 
3  Rob.  59 ;  Noyes  v.  Rutland  ft  Burlington  R.  R  27  Vt.  110 ;  Angell 
on  Carriers,  sees.  95-98 ;  Mayall  y.  B.  £  M.  R.  R.  19  N.  H.  122 ; 
Hatch  v.  Taylor,  10  N.  H.  538 ;  Towle  v.  Leavitt,  23  N.  H.  360 ;  Hall 
v.  Cheney,  36  N.  H.  26  ;  Moses  v.  Nbrris,  4  N.  H.  304  ;  Hackett  v.  5.  (7. 
ft  Jf.  iJ.  5.  35  N.  H.  399 ;  Miller  v.  Steam  Nav.  Co.  18  Barb.  861 ; 
Gould  y.  Chapin,  10  Barb.  612 ;  2  Pars,  on  Cont.  197. 

Barnard  ft  Felton,  for  the  defendants,  cited  and  commented  in  ar- 
gument upon  Gray  v.  Jackson,  51  N.  H.  9;  Nutting  v.  Conn.  Riv. 
R.  R.  1  Gray,  502 ;  Thomas  v.  B.  ft  P.  R.  R.  10  Met  472 ;  Norway 
Plains  Co.  v.  B.  ft  M.  R.  R.  1  Gray,  272 ;  St.  John  y.  Van  Santvoord, 
6  Hill  (N.  Y.)  157 ;  Farmers9  and  Mech.  Bank  v.  Champlain  Trans.  Co. 
18  Yt.  131, 140;  S.  C.  23  Vt.  186,  210 ;  Hood  v.  N.  Y.  ft  N.  H.  R.  R. 
Co.  22  Conn.  1,  502 ;  Jennison  v.  Camden  ft  Amboy  Railway  (4  Am. 
Law.  Beg.  234),  Redf.  Railways  282. 

1  Foster,  C.  J.,  C.  C.  1.  The  legal  principles  applicable  to  the  du- 
ties of  common  carriers,  to  a  destination  oeyond  the  limits  of  their  own 
route,  are  so  well  settled  at  home  and  abroad,  that  any  special  declara- 
tion or  exposition  of  them  in  this  connection  would  seem  to  be  superfluous. 

They  are  expressed  in  few  and  plain  terms  by  Judge  Redfield,  thus : 
"  It  seems  to  be  a  well  recognized  rule  in  the  American  courts,  applicable 
to  express  carriers  as  well  as  other  common  carriers,  that  the  receipt  of  a 
parcel  of  any  kind  destined  to  a  remote  point,  and  which,  in  the  ordinary 
course  of  the  transaction  of  the  business,  the  first  carrier  will  have  to  in- 
trust to  others  with  whom  he  holds  no  special  business  relations,  unless  the 
first  carrier  makes  some  special  and  express  undertaking,  will  only  render 
him  responsible  as  a  common  carrier  to  the  termination  of  his  own  route, 
in  the  direction  of  the  transportation  ;  and  this  rule  will  exonerate  a  car- 
rier who  gives  his  receipt  for  a  bill  of  goods  for  collection  from  a  person 
beyond  his  route,  in  the  absence  of  any  special  contract  for  the  faithful- 
ness of  other  carriers  to  whom  in  the  ordinary  course  of  the  business  the 
bill  was  intrusted,  and  who  failed  to  pay  over  the  amount  collected,"  or 
(to  apply  the  terms  of  the  proposition  directly  to  the  present  case)  who 
failed  to  collect  the  bill  or  note.     Redf.  Car.  sec.  67. 

If  the  present  case  falls  within  the  scope  of  this  statement  of  a  general 
principle  it  presents  no  legal  difficulty ;  if  it  does  not,  it  is  but  the  case  of 
the  application  of  evidence,  under  settled  rules  of  law,  to  the  special  con- 
tract exhibited. 

And.  whether  the  defendants  are  in  the  position  of  liability  imposed 
by  stringent  rules  upon  those  who  assume  the  obligations  of  common 
carriers  is  perhaps  immaterial,  because,  if  charged  at  all,  it  must  be  by 
force  of  a  contract,  —  one  which  they  might  make  as  well  if  they  were  not 

1  Ladd,  J.,  having  tried  this  case,  did  not  sit. 


October,  1875.]  THE  AMERICAN  LAW  TIMES  REPORTS.  479 

Vol.  II.]        Kwapp  o.  Tbb  United  States  ahi>  Canada  Express  Company.         [No.  10. 

common  carriers  as  if  they  were  dealing  with  the  plaintiffs   in    that 
capacity. 

The  question  is,  what  was,  in  fact,  their  undertaking  ?  what  did  they 
agree  to  do  ? 

Upon  the  evidence,  the  legal  admissibility  of  which  is  disputed,  they 
agreed  to  take  the  note  in  question,  and  "  send  it  by  express  for  collection 
upon  the  makers  at  Haverhill,  Mass.," —  a  place  beyond,  and  disconnected 
from  the  direct  line  of  their  established  route. 

Now,  what  was  comprehended  within  the  fair  meaning  of  their  agree- 
ment to  take  the  note  and  send  it  for  collection  ?  Was  it  to  give  the  note 
to  another  company  or  person  for  collection,  and  thereby  wash  their  own 
hands  of  it  ?  or  was  it  to  employ,  as  their  own  agent,  another  company  or 
person,  who  should  endeavor  to  collect  the  note  of  the  makers  at  Haver- 
hill, in  pursuance  of  the  defendants'  contract  with  the  plaintiff  to  send  it 
by  express  for  collection  ? 

The  court  cannot  say  what  this  contract  was,  because  it  rested  in  no 
written  stipulations,  but  wholly  in  verbal  agreement,  modified,  explained, 
and  controlled  by  circumstances  involving  both  parties  to  the  under- 
taking. 

The  question,  What  was  the  contract  ?  was  purely  a  question  of  fact. 
Gray  v.  Jackson,  51  N.  H.  9,  and  cases  there  cited. 

Now,  as  bearing  upon  the  question,  what  was  the  contract  ?  The  circum- 
stances are  important,  as  tending  to  show  how  the  parties  mutually  under- 
stood and  regarded  the  transaction. 

If  the  plaintiffs  and  the  defendants  understood  that  the  latter  undertook 
to  take  steps  for  the  collection  of  the  note  at  Haverhill,  that  mutual  un- 
derstanding is  the  contract.  The  usage  with  regard  to  such  collections  is 
evidence  tending  to  show  the  fact  of  an  understanding  that  the  defendants 
were  to  deal  with  this  note  according  to  the  usage.  If  the  plaintiffs  had 
and  the  defendants  had  not  such  an  understanding,  the  usage  of  the  latter 
may  be  evidence  that  they  held  themselves  out  and  practically  represented 
themselves  as  undertaking  to  do  what  they  usually  did  ;  and  if  the  plain- 
tiffs acted  on  the  faith  of  such  holding  out  and  practical  representation, 
the  doctrine  of  estoppel  may  be  applied.  The  defendants  may  be  estopped 
to  deny  that  they  understood  the  contract  to  be  what  their  conduct  induced 
the  plaintiffs  to  understand  it  to  be.  Gray  v.  Jackson,  before  cited ;  Far- 
mer*? and  Mech.  Bank  v.  Champlain  Trans.*  Co.  23  Vt.  186 ; . Perkins  v. 
P.  S.  $  P.  B.  Co.  47  Me.  573. 

"  In  this  view,"  said  Doe,  J.,  in  Gray  v.  Jackson,  "  there  is  no  law 
peculiar  to  this  branch  of  the  contract  of  a  common  carrier.  There  is  no 
law  in  it,  except  the  elementary  and  general  principles  applicable  to  all 
contracts,  that  a  contract  is  a  mutual  understanding,  and  that  a  party  may 
be  estopped  to  deny  that  his  understanding  was  such  as  he  induced  the 
other  party  to  believe  it  to  be." 

In  this  case,  the  only  evidence  of  an  expression  of  the  contract,  by 
words,  is  the  direction  by  the  plaintiffs  to  the  defendants  to  send  the  note 
"  by  express,  for  collection  upon  the  makers,  at  Haverhill,  Mass.,"  and  the 
agent  of  the  defendants  took  the  note,  saying  "  he  would  send  it."  How  ? 
—  to  Russell  &  Co.  as  the  plaintiffs'  agents?  But  the  plaintiffs  gave 
no  such  direction,  and  sent  no  message  to  Russell  &  Co.  concerning  the 
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method  to  be  taken  by  them  for  the  collection  of  the  note.  Why  did  they 
not  give  such  directions  and  instructions  ?  It  may  be  because  they  under- 
stood that  the  defendants  would  attend  to  that  needful  matter.  If  the  fact 
were,  as  the  evidence  disclosed,  that  the  practice  of  the  defendants  was 
"  to  deliver  packages  and  demands  for  collection,  going  east  on  the  Boston 
&  Maine  Railroad,  to  Russell  &  Co.'s  Express  at  Lawrence ; "  and  if, 
41  with  respect  to  demands  for  collections  received  by  Russell  &  Co.  from 
the  defendants,  Russell  &  Co.  reported  to,  and  communicated  with  the  de- 
fendants' general  agent  in  Boston,  and  followed  his  directions  in  relation 
to  the  same  ;  "  if  all  this  were  a  "  practice,"  quite  likely  the  knowledge 
and  understanding  of  it  entered  into  and  became  a  part  of  the  contract 
between  these  parties,  and  it  was  very  clearly  competent  (upon  a  vast  ma- 
jority  of  the  authorities,  most  of  which  are  collected  in  Ghray  v.  Jackson, 
and  in  Barter  v.  Wheeler,  49  N.  H.  9)  for  the  court  to  submit  the  evi- 
dence of  such  a  practice  and  usage  to  the  jury,  as  tending  to  show  that  the 
parties  contracted  with  reference  to  such  practice  and  usage.  If  the  eji- 
dence  were  not  sufficient,  as  directly  proving  an  express  contract  in  which 
this  element  of  known  usage  was  a  tacit  ingredient,  the  same  evidence  was 
competent  as  tending  indirectly  to  the  same  result  by  operation  of  es- 
toppel. 

At  all  events  it  was  competent,  whatever  its  weight  might  be,  and  I  do 
not  understand  (neither  do  I  understand  the  defendants'  counsel  to  under- 
stand or  to  contend)  that  the  manner  of  submitting  the  evidence  to  the 
jury  by  the  judge  at  nisi  priu*  is  worthy  of  exception. 

The  error,  as  they  call  it,  consists  in  the  admission  of  the  testimony,  and 
not  to  the  charge  of  the  judge ;  that  being  admitted,  it  was  "  primd  facie 
evidence  of  the  contract  on  the  part  of  the  defendants  to  do  with  the  note 
according  to  their  custom  and  usage." 

The  exception,  as  I  understand  it,  is,  that  as  matter  of  law,  such  evi- 
dence could  not  sustain  such  a  contract;  and  not  that  if  as  matter  of 
law  it  might  sustain  such  a  contract,  then  as  matter  of  fact  it  was  not 
primd  facie  evidence  of  the  contract. 

To  tell  the  jury  (which  is  all  the  judge  did  in  this  instance)  that  the 
language  and  action  of  the  parties,  and  the  circumstances  of  the  usage 
with  regard  to  demands  intrusted  to  the  defendants  for  collection,  was 
evidence  in  support  of  the  special  contract  alleged  by  the  plaintiffs,  was  a 
very  different  thing  from  telling  the  jury  (as  the  court  never  did,  nor 
could)  that  the  reception  by  the  defendants  of  the  note,  upon  the  evi- 
dence- and  in  the  circumstances,  created,  as  matter  of  law,  an  obligation  on 
the  part  of  the  defendants  to  collect  the  note,  or  to  do  anything  whatever 
with  it  except  to  deliver  it  to  Russell  &  Co. 

I  am  unable  to  entertain  any  doubt  that  the  ruling  and  instructions  of 
the  court  with  regard  to  this  evidence  are  not  exceptionable. 

2.  No  principle  is  better  settled,  at  least  in  this  state,  than  that  where 
a  corporation  or  a  company  "  have  a  general  agent  who  is  employed  by 
them  for  the  express  purpose  of  receiving  and  transporting  merchandise 
for  hire,  and  is  held  out  to  the  world  as  invested  with  authority  for  this 
purpose,  if  goods  are  delivered  to  him  to  be  transported  in  the  way  of  his 
duty,  the  corporation  or  company  will  be  liable  for  the  manner  in  which 
that  duty  is  performed,  and  the  contract  of  bailment  may  be  regarded  as 
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made  with  them."  Gilchrist,  C.  J.,  in  May  all  v.  B.  &  M.  Railroad,  19 
N.  H.  127  ;  Hatch  v.  Taylor,  10  N.  H.  538 ;  Bean  v.  Sturtevant,  8  N.  H. 
146.  The  law  seems  to  go  even  to  this  extent,  that  common  carriers 
who  allow  their  servants  —  as,  for  example,  the  drivers  of  stage-coaches 
and  the  captains  of  steamboats,  or  the  conductors  of  railway  trains — to 
carry  parcels,  are  liable  for  their  safe  delivery,  whether  they  themselves 
derive  any  advantage  from  the  transactions  or  not.  Redf.  Car.  sees. 
41-44 ;  New  Jersey  Steam  Nav.  Co.  v.  The  Merchants*  Bank,  6  How.  834. 

The  same  rule  obviously  applies  to  common  carriers,  or  other  com- 
panies, whose  business  is  to  make  collections  after  the  notoriously  recog- 
nized practice  and  manner  of  express  companies. 

Primd  fade,  the  owners  are  liable  for  all  contracts  made  by  their  gen- 
eral agents  for  that  purpose,  within  the  powers  of  the  owners  themselves ; 
and  the  burden  rests  upon  them  to  show  that  the  owner  had  made  a  pri- 
vate contract  with  the  a^ent,  or  given  credit  exclusively  to  him.  Redf . 
Car.  sec.  42 ;  2  Redf.  Railways,  sec.  182. 

These  broad  general  principles  clearly  include  and  control  the  case  at 
bar.  Like  all  other  corporations  of  similar  character,  the  defendants  do 
all  their  business  by  general  agents  representing  to  the  world  the  company 
itself.  This  company  was  accustomed,  through  its  general  agents,  to 
carry  parcels  and  to  make  collections  outside  the  termini  of  its  own  route. 
It  was  accustomed  to  do  this  in  the  manner  disclosed  by  the  case ;  that  is, 
"  their  practice  was  to  deliver  packages  and  demands  for  collection,  going 
east  on  the  Boston  &  Maine  Railroad,  to  Russell  &  Co.'s  Express  at  Law- 
rence ; "  and  although,  in  fact,  "  there  was  no  business  connection  or  ar- 
rangement between  the  defendants  and  Russell  &  Co.  for  a  division  of  the 
money  received  for  carrying  parcels,  and  for  business  passing  over  the  two 
lines"  (a  fact  which  the  plaintiffs  could  not  be  supposed  to  know,  nor  to 
infer,  from  the  method  of  procedure  adopted  by  this  company),  still,  "  it 
did  appear  that,  with  respect  to  demands  for  collection  received  by  Rus- 
sell &  Co.  from  the  defendants,  Russell  &  Co.  reported  to  and  communi- 
cated with  the  defendants'  general  agent  in  Boston,  and  followed  his  direc- 
tions in  relation  to  the  same." 

Not  only  were  the  defendants  accustomed  in  tins  manner  to  make  col- 
lections beyond  the  termini  of  their  own  route,  but  it  does  not  appear, 
and  is  not  to  be  presumed,  that  any  restrictions  upon  their  powers  legally 
to  do  so  were  imposed  by  charter,  or  by  any  rules,  regulations,  or  votes  of 
the  company,  unlike,  in  this  respect,  the  jN.  Y.  &  N.  H.  R.  R.  Co.,  who 
had  no  power  under  their  charter  to  make  a  contract  for  the  carriage  of 
passengers  beyond  the  limits  of  their  own  line.  See  Hood  v.  The  iv.  Y. 
#  N.  H  R.  R.  Co.  22  Conn.  502. 

The  defendants  undertook  to  show,  in  the  face  of  the  established  and 
notorious  usage  of  the  company  to  do  business  in  this  way,  that  their 
agents  were  not  authorized  to  make  contracts  on  behalf  of  the  company  to 
transact  business  beyond  the  defendants'  route.  The  court  properly  ex- 
cluded the  evidence.  It  was  inadmissible  upon  the  general  principles  just 
stated,  and  also  came  within  the  effect  of  the  doctrine  of  estoppel. 

In  support  of  their  exception,  the  defendants  rely  mainly  upon  Hood  v. 
The  N.  Jr .  &  N.  H.  R.  R.  Co.,  before  referred  to ;  but  the  "  peculiar  views  " 
prevailing  in  Connecticut,  concerning  the  power  of  a  corporation  to  oon- 

VOL.  il  81 
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tract  for  the  carriage  of  goods  or  the  transaction  of  business  beyond  its 
own  line,  have  not  (happily  for  the  interests  of  commerce)  been  widely 
disseminated.  To  recognize  the  case  and  its  doctrines  as  authority  "  would 
certainly  be,"  in  the  language  of  Judge  Redfield, "  throwing  serious  hin- 
derances  in  the  way  of  business,  without  any  adequate  advantage."  And 
see  —  as  denying  the  authority  of  Hood  v.  The  N.  Y.  ft  N.  H.  R.  R.  Co. 
—  Bissell  v.  So.  Mich.  ft  No.  Ind.  R.  R.  22  N.  Y.  278 ;  Wheeler  v.  San 
Francisco  ft  Alameda  Railway  Co.  31  Cal.  46;  and  Nashua  Lock  Co.  v. 
Worcester  ft  Nashua  Railroad  Co.  48  N.  H.  345. 

3.  I  am  unable  to  conceive  of  any  argument  that  could  be  raised  in  sup- 
port of  the  defendants'  exception  concerning  the  amount  of  damages  found 
by  the  jury.  This  amount  was  the  aggregate  of  the  note  and  interest. 
Indeed,  no  argument  is  suggested  except  such  as  might  be  predicated  upon 
a  state  of  facts  not  here  presented,  and  which  the  defendants  have  been 
unable  to  present  by  an  amendment  of  the  case.     There  must  be 

Judgment  upon  the  verdict. 

Smith,  J.,  concurred.  Cubhing,  C.  J.,  concurred. 


COURT  OF    APPEALS  OF    NEW  YORK. 

TRADE-MARK.  —  RIGHT  OF  PERSON  TO  USE  HIS  OWN  NAME. 

MENEELT  v.  MENEELT. 

Every  man  has  the  absolute  right  to  use  his  own  name  in  his  own  business.    The  manner 
cf  using  it  may  be  enjoined  in  a  case  where  there  is  a  fraudulent  intent. 

The  action  was  brought  by  Edwin  A.  Meneely  and  George  R.  Meneely 
against  Clinton  H.  Meneely  and  George  H.  Kimberly  to  restrain  the  de- 
fendants from  using  the  name  "  Meneely  "  in  their  business  of  bell-found- 
ing, which  they  were  conducting  at  Troy  under  the  name  of  "  Meneely  ft 
Kimberly" 

Andrew  Meneely,  the  father  of  the  plaintiffs  and' of  Clinton  H.  Meneely, 
had  conducted  the  business  of  bell-founding  in  West  Troy  for  a  number 
of  years,  and  had  established  a  valuable  reputation.  Dying,  he,  by  will, 
left  the  business  to  the  plaintiffs,  charged,  among  other  things,  with  the 
support  of  Clinton  H.  until  he  should  attain  to  the  age  of  twenty-one 
years,  and  also  charged  with  the  payment  of  several  specific  legacies,  in- 
cluding one  to  Clinton  H.  of  $3,000.  The  plaintiffs  discharged  the  obli- 
gations imposed  by  the  will,  and  continued  the  business  of  bell-founding 
under  the  name  of  "  E.  A.  &  G.  R.  Meneely."  Andrew  Meneely  died  in 
1851.  In  1870  the  defendants  entered  into  partnership  under  the  firm 
name  aforesaid,  and  commenced  the  bell-founding  business. 

The  other  facts  are  set  forth  in  the  opinion. 

Rapallo,  J.  The  injunction  awarded  by  the  decision  of  the  referee 
restrained  the  defendants  from  in  any  way  using  the  name  and  designation 
"  Meneely  "  in  the  business  of  bell-founding  in  the  city  of  Troy. 
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The  name  of  one  of  the  defendants  is  Meneely,  and  he  was  engaged  in 
the  business  mentioned.  The  necessary  consequence  of  the  injunction  was 
to  compel  the  defendant  Meneely  either  to  discontinue  his  business  of  bell- 
founding  at  Troy,  or  to  procure  it  to  be  conducted  in  the  name  of  some 
other  person.  lie  was  absolutely  prohibited  from  the  use  of  his  own  name, 
in  his  own  business,  in  any  way. 

The  bare  statement  of  the  scope  of  the  injunction  would  seem  to  be  suf- 
ficient to  show  that  it  ought  not  to  have  been  granted,  and  that  the  judg- 
ment awarding  it  was  erroneous.  The  cases  referred  to  in  its  support  fall 
far  short  of  sustaining  it.  If  the  defendants  were  using  the  name  of  Me- 
neely with  the  intention  of  holding  themselves  out  as  the  successors  of  An- 
drew Meneely,  and  as  the  proprietors  or  managers  of  the  old  established 
foundry  which  was  being  conducted  by  the  plaintiffs,  and  thus  enticing 
away  the  plaintiffs'  customers,  and  if  with  that  intention  they  used  the 
name  in  such  a  way  as  to  make  it  appear  to  be  that  of  the  plaintiffs'  firm, 
or  resorted  to  any  artifice  to  induce  the  belief  that  the  establishment  of  the 
defendants  was  the  same  as  that  of  the  plaintiffs ;  and  perhaps  if  without 
any  fraudulent  intent  they  had  done  acts  calculated  to  mislead  the  public 
as  to  the  identity  of  the  establishments,  and  produce  injury  to  the  plain- 
tiffs beyond  that  which  resulted  from  the  similarity  of  names,  then  the 
cases  referred  to  sustain  the  proposition ;  not  that  a  court  of  equity  would 
absolutely  restrain  the  defendant  Meneely  from  the  use  of  his  own  name 
in  any  way  or  form,  but  simply  that  the  court  would  enjoin  him  from 
using  it  in  such  a  way  as  to  deceive  the  public  and  injure  the  plaintiffs. 
The  manner  of  using  the  name  is  all  that  would  be  enjoined,  not  the 
simple  use  of  it ;  for  every  man  has  the  absolute  right  to  use  his  own  name 
in  his  own  business,  even  though  he  may  thereby  interfere  with  or  injure 
the  business  of  another  person  bearing  the  same  name,  provided  he  does 
not  resort  to  any  artifice  or  contrivance  for  the  purpose  of  producing  the 
impression  that  the  establishments  are  identical,  or  do  any  act  calculated 
to  mislead.  Where  the  only  confusion  created  is  that  which  results  from 
the  similarity  of  the  names,  the  court  will  not  interfere.  A  person  cannot 
make  a  trade-mark  of  his  own  name,  and  thus  obtain  a  monopoly  of  it 
which  will  debar  all  other  persons  of  the  same  name  from  using  their  own1 
names  in  their  own  business. 

This  principle  is  fully  recognized  in  the  cases  cited  in  the  briefs  of  coun- 
sel. They  have  been  so  fully  commented  upon  in  the  learned  opinion  of 
my  brother  Miller,  J.  (8  N.  Y.  S.  C.  640),  delivered  at  general  term, 
that  I  do  not  deem  it  necessary  or  proper  again  to  review  them  in  detail. 
A  reference  to  a  few  of  them  will  suffice. 

In  the  case  of  Croft  v.  Day,  7  Beav.  84,  the  intention  of  the  defendant 
to  imitate  the  blacking  manufactured  by  the  plaintiffs  under  the  name  of 
Day  &  Martin,  and  to  sell  it  as  theirs,  was  apparent.  The  master  of  the 
rolls  stated :  "  My  decision  does  not  depend  on  any  peculiar  or  exclusive 
right  the  plaintiffs  have  to  use  the  name  of  Day  &  Martin,  but  upon  the 
fact  of  the  defendant  using  those  names  in  connection  with  certain  circum- 
stances, and  in  a  manner  calculated  to  mislead  the  public,  and  to  enable 
the  defendant  to  obtain  at  the  expense  of  Day's  estate  a  benefit  for  him- 
self to  which  he  is  not  in  fair  and  honest  dealing  entitled He  has 

a  right  to  carry  on  the  business  of  a  blacking  manufacturer  honestly  and 
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fairly ;  lie  has  a  right  to  the  use  of  his  own  name.  I  will  not  do  any- 
thing to  debar  him  from  the  use  of  that  or  any  other  name  calculated  to 
benefit  himself  in  an  honest  way,  but  I  must  prevent  him  from  using  it  in 
such  a  way  as  to  deceive  and  defraud  the  public."  The  form  of  the  in- 
junction was  settled  after  argument.  It  did  not  restrain  the  defendant 
from  the  use  of  their  names  of  Day  and  Martin,  but  from  selling  black- 
ing in  bottles  having  labels  so  contrived  as  to  represent  it  to  be  the  same 
as  that  sold  by  the  plaintiffs. 

Badgers  v.  Nowill,  5  Man.,  Gr.  &  Scott,  109,  was  an  action  for  dam- 
ages. The  defendant  used  not  merely  the  firm  name  of  the  plaintiffs,  but 
their  trade-mark  of  a  crown  with  the  letters  "  V.  R.,"  on  either  side 
above  the  name,  and  the  verdict  was  sustained  on  that  ground.  Sykes  v. 
Sykes,  3  Barn.  &  C.  541,  was  a  similar  action  and  decided  on  the  same 
principle.  The  plaintiff  had  adopted  the  mark  "  Sykes's  Patent,"  which 
the  defendant  imitated  in  order  to  denote  that  the  goods  sold  by  him  were 
of  plaintiff's  manufacture ;  the  defendant  never  had  any  patent,  and  he 
imitated  the  plaintiff's  stamp. 

In  Holloway  v.  Hollow  ay,  13  Beav.  209,  the  defendant  did  not  merely 
sell  his  pills  as  "  H.  Holloway's  Pills,"  but  sold  them  in  boxes  with  labels 
and  wrappers  made  in  imitation  of  those  of  the  plaintiff,  and  manufac- 
tured for  the  express  purpose  of  deceiving.  The  court  in  that  case  said : 
"  The  defendant's  name  being  Holloway  he  has  a  right  to  constitute  him- 
self a  vendor  of  Holloway's  pills  and  ointment,  and  I  do  not  intend  to  say 
anything  tending  to  abridge  that  right.  But  he  has  no  right  to  do  so 
with  such  additions  to  his  own  name  as  to  deceive  the  public,  and  make 
them  believe  that  he  is  selling  the  plaintiff's  pills  and  ointment."  The 
injunction  in  that  case  was  not  against  selling  pills  as  "  Holloway's  pills," 
&c,  but  against  selling  them  as  such,  put  up  in  boxes,  &c,  having  labels 
so  contrived  or  expressed  as  by  colorable  imitation  or  otherwise  to  repre- 
sent them  to  be  the  same  pills,  &c,  as  were  sold  by  the  plaintiff. 

In  Clark  v.  Clark,  25  Barb.  76,  the  plaintiff  had  adopted  a  device  in 
which  was  contained  the  name  Clark  &  Co.  The  defendant's  was  a  copy 
of  plaintiff's  device,  except  that  it  contained  the  name  of  J.  Clark,  Jr.  & 
Co.  The  injunction  was  sustained  as  to  the  device,  but  not  as  to  the 
name. 

In  Faber  v.  Faber,  49  Barb.  357,  an  injunction  restraining  the  defend- 
ant from  using  his  own  name,  ad  a  mark  upon  his  pencils,  though  interfer- 
ing with  a  similar  business  previously  established  by  another  person  of  the 
same  name,  was  refused,  and  I  find  no  precedent  for  such  an  injunction. 
See,  also,  Burgess  v.  Burgess,  17  Eng.  L.  &  Eq.  257,  and  Meriden  Bri- 
tannia Co.  v.  Parker,  29  Conn.  450.  In  the  case  last  cited  the  plaintiff's 
trade-mark  and  stamp  was  "  1847,  Rogers  Bros.,  A.  1."  The  defendant 
stamped  like  goods  manufactured  by  him,  "  C.  Rogers  Bros.,  A.  1,"  and 
44  C.  Rogers  &  Bros.,  A.  1."  The  plaintiff  prayed  an  injunction  against 
the  use  of  these  stamps  and  of  any  stamp  of  which  the  word  "  Rogers  " 
or  44  Rogers  &  Bros.,"  should  form  the  whole  or  a  part.  The  court  granted 
the  injunction  as  to  the  stamp  and  as  to  the  use  of  the  words  "  Rogers 
Bros.,"  but  refused  to  prohibit  the  use  of  the  name  44  Rogers." 

In  the  present  case  the  injunction  consists  wholly  of  a  prohibition  of  the 

a  of  the  name  "  Meneely  "  in  any  way.     It  is  in  conflict  with  all  the 


use 
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cases  upon  the  subject.  If  the  evidence  showed  an  attempt  by  the  de- 
fendants, by  means  of  catalogues  or  by  any  other  contrivance,  to  induce 
the  belief  that  the  firm  of  Meneely  &  Kimberly  was  the  successor  of  An- 
drew Meneely,  or  the  manager  of  the  plaintiff's  bell-foundry,  those  acts 
might  have  been  restrained,  but  no  such  injunction  was  granted  or  asked 
for.  The  use  of  the  name  "  Meneely  "  in  any  way  was  all  that  was  en- 
joined, and  that  was  the  very  thing  which  should  not  have  been  enjoined. 

We  think  that  the  general  term  did  right  in  reversing  the  judgment 
and  ordering  a  new  trial,  and  the  order  must  consequently  be  affirmed 
with  costs,  and  judgment  absolute  rendered  for  the  defendants  in  pursu- 
ance of  the  stipulation. 

All  concur. 

Miller,  J.,  not  catting. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

(To  appear  in  83  Wall.) 

COMMON  GABBIER.  —  BILL  OF  LADING.  —  LIMITATION   BY  OABBIEB  OF 

LIABILITY  BEYOND  ITS  OWN  BOUTE. 

E.  &  C.  R.  B.  CO.  v.  ANDROSCOGGIN  MILLS. 

Defendant  was  a  railroad  companywhich  received  certain  goods  for  transportation  to 
a  Ppint  beyond  its  terminus.  The  bill  of  lading  contained  a  provision  as  follows : 
"  The  E.  &  C.  R.  R.  Co.  will  not  be  liable  for  loss  or  damage  by  fire  from  any  cause 
whatever."  Held,  that  the  exception  was  not  confined  to  the  defendant's  line  alone 
but  covered  the  entire  route. 

Mb.  Justice  Hunt  delivered  the  opinion  of  the  court. 

The  pleadings  and  the  briefs  in  this  case  exhibit  an  astuteness  upon 
minor  points  hardly  to  be  expected,  and  certainly  not  required,  from  a 
state  where  a  code  of  practice  is  in  force.  The  real  question  presented  by 
the  demurrer  arises  upon  the  construction  of  a  written  contract.  The 
question  made  upon  the  form  of  the  pleadings  is  quite  unimportant. 

The  railroad  company  above  named  is  a  corporation  created  by  the 
State  of  Indiana  for  running  a  road  between  two  points  named,  both  of 
which  are  within  that  state.  The  road  is  on  and  is  part  of  a  line  of  trans- 
portation between  the  cotton  fields  of  the  South  and  the  cotton  mills  of 
the  North.  For  the  purpose,  apparently,  of  procuring  freights  over  its 
road,  this  company  has  established  an  agency  in  the  State  of  Mississippi, 
and  there  contracts  for  the  transportation  of  cotton  from  that  state  to 
Boston,  Massachusetts,  its  own  road  forming  one  link  of  the  chain  of 
transportation  • 

On  the  tenth  of  January,  1873,  Messrs.  Mitchell  &  Co.  shipped  from 
Columbus,  Miss.,  to  B.  F.  Bates,  the  treasurer  of  the  defendants,  and  for 
them,  to  be  delivered  at  Boston,  two  hundred  bales  of  cotton.  The  price 
to  be  paid  for  the  transportation  was  $10.25  per  bale.  Of  this  cotton 
thirty  Dales  were  burned  before  reaching  Evansville,  that  is,  between 
Columbus  and  Evansville,  and  the  question  is,  whether  the  railroad  com- 
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pany  is  responsible  for  the  loss.  The  judge  at  the  circuit  held  it  to  be 
liable,  and  it  is  from  this  decision  that  the  question  is  brought  to  this 
court. 

The  bill  of  lading  creating  the  contract  is  as  follows,  viz. :  — 

"  Evansville  &  Crawfordsvxlle  R.  R.  Co. 

*  Great  through  fast  freight  route  to  all  points  north  and  east,  via 
Pennsylvania  Central,  Erie,  and  New  York  Central  Railroads. 
"  Contract  for  through  rate.  A.  E.  Shrader, 

44  QerCl  Freight  Agent,  Evansville,  Ind. 


"  Tnis  reliable  through  line  makes  the  ship- 
ment of  cotton  and  tobacco  a  specialty,  and 
guarantees  quick  time  and  delivery  in  good 
order. 


"Columbus,  Miss.,  Jan.  10,  1873. 
"  Received  from  Mitchell  &  Co.  the  following 
packages  (contents  unknown)  in  apparent  good 
order,  viz.: — 


Hark,  consignees,  and  destination. 


<B  A>  B.  F.  Bates,  tr.,  Boston,  Mass. 


Articles. 


200  bales  cotton  .    .    . 


Weight, 
subject  to  correction. 


44  The  Evansville  and  Crawfordsville  R.  R.  Co.  hereby  agree  that,  upon 
arrival  at  Evansville,  and  delivery  of  the  property  above  described  and 
consigned,  they  will  receive  and  forward  sail  property  to  destination  upon 
the  following  conditions :  That  the  shipper,  owner,  and  consignee  do 
hereby  release  the  said  Evansville  and  Crawfordsville  R.  R.  Co.,  and  the 
boats  and  railroads  with  which  they  connect,  from  the  acts  of  Providence, 
or  from  damage  or  loss  by  fire  or  other  casualty  while  in  depots  or  places 
of  transshipment ;  also  damage  or  delays  by  unavoidable  accidents ;  also, 
loss  by  fire,  collision,  or  dangers  of  navigation,  or  for  loss  or  difference  in 
weights,  torn  baggage,  condition  of  said  property." 

[Printed  in  red  ink  in  the  Exhibit. 

Clerk.] 

44  The  Evansville  ft  Crawfordsville  Railroad  Company  will  not  be  liable 
for  loss  or  damage  by  fire^from  any  cause  whatever. 

44  All  property  shipped  on  this  contract  will  be  subject  to  the  expense  of 
necessary  repairs  and  re-marking.  In  the  event  of  loss  or  damage  under 
the  provisions  of  this  agreement  the  value  or  cost  at  the  point  of  shipment 
shall  govern  the  settlement  of  the  same.  Said  property  to  be  forwarded 
immediately  after  its  arrival  at  Evansville,  or  as  soon  thereafter  as  it  is 
ready  for  shipment,  and  to  be  delivered  at  Boston,  Mass.,  upon  the  pay- 
ment of  the  freight  and  charges  as  herein  specified. 

44  In  witness  whereof  the  agent  hath  affirmed  to  4  bills  of  lading  of  this 
tenor  and  date,  one  of  which  being  accomplished,  the  others  to  stand  void. 

44  Through  rate,  $10.25  per  bale  from  Columbus  to  Boston. 

44 L.  Q.  Aybes,  Agent" 

The  defendants  in  error  rely  upon  that  clause  of  the  contract  which 
contains  the  provision  that  u  upon  the  arrival  at  Evansville  and  delivery 
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of  the  property  above  consigned,  they  will  receive  and  forward  said  prop- 
erty to  destination  upon  the  following  conditions."  Among  these  condi- 
tions is  one  that  the  company  will  not  be  liable  for  loss  by  fire  while  in 
depots  or  places  of  transshipment ;  and  another,  that  they  will  not  be  lia- 
ble for  loss  by  fire,  collision,  or  dangers  of  navigation,  or  loss  or  difference 
in  weights,  &c.  The  cotton  had  not  arrived  at  Evansville  when  the  loss 
occurred,  and  the  argument  is  that  the  condition  of  an  exemption  from 
liability  in  the  case  of  a  loss  by  fire  did  not  attach,  and  that  the  railroad 
company  must  be  subjected  upon  the  general  principle  of  its  liability  as  a 
common  carrier. 

Had  the  bill  of  lading  contained  nothing  more  than  the  terms  and 
clauses  thus  referred  to,  this  argument  would  have  been  a  strong  one. 
We  must,  however,  examine  the  whole  contract,  and  construe  and  give 
effect  to  all  its  provisions. 

This  bill  of  lading,  in  the  first  place,  is  a  contract  covering  the  cotton 
during  the  entire  period  of  its  transmission  from  Columbus  to  Boston,  and 
over  every  part  of  the  route.  Not  only  is  this  the  general  law  of  the  bill 
of  lading,  from  the  fact  that  Columbus  was  the  place  of  receiving,  and 
Boston  the  place  of  delivering  the  cotton,  but  this  bill  of  lading  is  em- 
phatic in  its  declaration  that  such  is  its  character.  It  is  headed  "  Great 
through  fast  route  to  all  points  North  and  East,"  &c.  It  says,  "  This  reli- 
able through  line  makes  the  shipment  of  cotton  and  tobacco  a  specialty ; " 
"Contract  for  a  through  rate; "  and  again,  "  Through  rate  $10.25  per 
bale  from  Columbus  to  Boston."  All  these  expressions  are  found  in  the 
bill  of  lading  before  us.  It  is  evident,  therefore,  that  the  cotton  is  the 
subject  of  the  contract  of  carriage,  not  only  from  Evansville  to  Boston,  as 
the  plaintiffs  argue,  but  from  Columbus  to  Evansville  as  well. 

Bearing  this  in  mind,  it  will  be  observed  in  the  second  place  that  the 
contract  separates  itself  into  two  parts  —  one,  limiting  the  liability  of  the 
railroad  company  from  Evansville  to  Boston,  the  other  governing  its  lia- 
bility generally.  Thus  the  portion  already  referred  to  as  relied  upon  by 
the  defendants  in  error,  undoubtedly  was  intended  to  be  limited  in  its 
range.  The  liability  under  it,  and  the  exemption  also,  is  expressly  made 
dependent  on  the  arrival  of  the  goods  at  Evansville,  and  until  they  have 
so  arrived,  neither  the  liability  or  the  exemption  commences.  We  can, 
however,  only  be  asked  to  hold  that  the  liability  or  the  exemption  on  a 
portion  of  the  route  is  entirely  omitted  from  the  terms  of  a  bill  of  lading 
which  provides  for  transportation  over  the  whole  route,  and  that  the  com- 
pensation is  specified  as  covering  the  whole  route,  where  it  so  appears  by 
the  plainest  language.  No  doubt  terms  might  be  used  in  a  bill  of  lad- 
ing for  the  transportation  of  cotton  from  Mississippi  to  Massachusetts,  by 
which  exemptions  from  liability  for  loss  by  fire,  while  in  a  railroad  car 
from  Evansville  northward,  should  be  made,  and  no  such  exemptions 
should  be  made  while  the  cotton  was  on  the  deck  of  a  steamboat.  We 
should  not,  however,  expect  to  find  such  provisions,  and  we  should  require 
them  to  be  clearly  expressed. 

All  of  the  first  general  paragraph  of  the  bill  of  lading  may  fairly  be  said 
to  relate  to  the  conditions  upon  which  the  transportation  from  Evansville 
northward  shall  be  made.  In  its  general  terms  we  have  already  consid- 
ered that  paragraph. 
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A  new  subject,  however,  is  taken  up  in  the  next  sentence.  It  is  not 
only  the  beginning  of  another  paragraph,  with  the  usual  space  between  it 
and  what  precedes  it,  but  it  is  printed  in  red  ink,  while  what  precedes  it 
is  in  ordinary  black  type.  Its  importance  in  the  opinion  of  the  shippers 
is  thus  manifested.  Attention  is  called  to  it  as  involving  important  pro- 
visions. Dropping  the  reference  to  Evansville,  and  the  arrival  of  the  goods 
there,  it  uses  the  most  general  terms :  "  The  Evansville  &  CrawfordsviUe 
Railroad  Company  will  not  be  liable  for  loss  or  damage  by  fire,  from  any 
cause  whatever.'9  It  is  spi  evident  addition  to  the  contract  as  expressed  in 
the  first  clause.  The  railroad  company  there  define  the  terms  and  condi- 
tions upon  which  they  will  be  liable  after  the  property  has  reached  Evans- 
ville. While  on  the  passage  from  Evansville  northward,  non-liability  for 
loss  by  fire  is  twice  stipulated  for,  —  once  while  in  depots  or  places  of 
transshipments,  and  again  in  general  terms,  —  the  evident  object  and  in- 
tent of  the  first  clause  is  to  affect  this  part  of  the  route  only.  A  new 
branch  of  the  contract  is  then  taken  up,  and  the  difference  is  intended  to 
be  made  plain  to  the  eye  as  well  as  the  understanding.  In  the  red  ink 
clause  they  use  terms  applicable  to  the  entire  contract  of  shipment,  viz. : 
They  "  will  not  be  liable  for  loss  or  damage  by  fire,  from  any  cause  what- 
ever.'9 No  language  of  limitation  is  used.  It  is  as  if  they  had  said, 
"  Should  damage  by  fire  occur  to  this  cotton  during  any  part  of  the  route, 
and  from  any  cause  whatever,  this  company  will  not  be  liable." 

It  is  quite  unreasonable  to  suppose  that  the  company  here  intended  to 
guard  themselves  against  a  liability  for  which  they  had  twice  already  stip- 
ulated that  they  should  not  be  liable,  to  wit,  of  loss  by  fire  after  the  cot- 
ton had  reached  Evansville.  The  clause  in  red  was  intended  to  cover 
the  whole  contract.  Wherever,  whenever,  or  however  they  would  by 
law  be  liable  for  a  loss  by  fire,  from  that  liability  they  intended  to  relieve 
themselves.  The  exemption  was  intended  to  be  as  broad  as  was  the  orig- 
inal liability. 

A  careful  reading  of  the  bill  of  lading  shows  that  the  red  ink  clause  not 
only,  but  all  that  follows  it,  must  have  been  understood  by  the  parties  to 
cover  the  whole  route,  and  not  to  be  limited  to  a  part  of  the  distance  only. 
Thus,  after  providing  an  exemption  from  liability  for  loss  by  fire  from 
any  cause  whatever,  the  bill  of  lading  goes  on  to  say,  "  All  property 
shipped  on  this  contract  will  be  subject  to  the  expense  of  necessary  re- 
pairs and  re-inarking."  Can  it  be  doubted  that  if  the  sacks  of  this  cotton 
had  required  repairing  or  re-marking,  from  causes  occurring  before  it 
reached  Evansville,  that  it  would  have  been  a  proper  item  of  expense 
under  this  clause  ?  "  In  the  event  of  loss  or  damage  under  the  provisions 
of  this  agreement  (it  proceeds),  the  value  or  cost  at  the  point  of  shipment 
shall  govern  the  settlement  of  the  same."  No  one  can  doubt  that  the 
value  at  Columbus  will  govern  the  amount  of  a  recovery  under  this  clause." 
And  again,  the  clause,  "  Said  property  to  be  forwarded  immediately  after 
its  arrival  at  Evansville,  ....  and  to  be  delivered  at  Boston  upon  the 
payment  of  freight  and  charges,"  is,  by  its  very  terms,  applicable  to  goods 
not  yet  at  Evansville,  when  the  contract  takes  effect. 

We  are  of  opinion  that  the  argument  of  the  defendants  in  error,  upon 
which  the  judgment  below  was  based,  that  the  exemption  from  liability 
by  fire  was  limited  to  fire  occurring  after  the  cotton  had  been  received  at 


November,  1875.]         THE  AMERICAN  LAW  TIMES  REPORTS.  489 

Vol.  II.]  ClAXXB  V.  THB  COMMONWEALTH.  [No.  11. 

and  shipped  from  EvansviUe,  was  erroneous.    The  exemption  covers  the 
entire  route. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  judgment  upon 
the  demurrer  is  ordered  in  favor  of  plaintiffs  in  error. 


COURT  OF  APPEALS  OF  VIRGINIA. 

(To  appear  in  35  Grattan.) 

CRIMINAL    LAW.  —  BURGLARY    DEFINED.  —  PLEADING.  —  INDICTMENT 

CHARGING  BURGLARY  AND  LARCENY. 

CLARKE  v.  THE  COMMONWEALTH. 

D.  and  H.  rent  a  room  jointly  of  S.,  of  which  each  has  a  key.  C.  rents  an  adjoining  room, 
the  doors  of  the  two  rooms  entering  upon  the  same  porch  near  each  other.  They  fre- 
quently interchange  visits.  On  the  night  of  March  11,  1874,  D.  locks  his  door,  takes 
out  the  key,  and  starts  to  church.  On  the  way  he  meets  H.,  who  says  he  is  going  to 
his  room,  and  will  follow  him  to  the  church  soon.  H.  and  C.  conspire  to  steal  D.'s 
goods  in  the  absence  of  D.  on  this  night,  and  H.  opens  the  door  with  his  key,  and  they 
enter  the  room,  and  take  and  carry  away  the  trunk:  of  D.  with  its  contents.  This  is 
not  such  a  breaking  as  will  constitute  burglary  in  C. 

The  breaking  which  will  constitute  burglary  may  be  actual  or  constructive.  For  what 
will  be  a  constructive  breaking,  see  the  opinion  of  Moncure,  P. 

The  indictment  charging  not  only  the  breaking  and  entering,  but  the  stealing  of  the 
trunk  and  its  contents,  of  a  stated  value,  C,  though  acquitted  of  the  burglary,  may 
be  found  guilty  of  the  larceny. 

The  case  is  stated  by  Judge  Moncure  in  his  opinion. 

H.  A.  ft  J".  S.  Wise,  for  the  prisoner. 

The  Attorney  General,  for  the  Commonwealth. 

Moncure,  P.  This  is  a  writ  of  error  to  a  judgment  of  the  court  of 
hustings  of  the  city  of  Richmond,  convicting  the  plaintiff  in  error,  Philip 
Clarke,  of  burglary,  and  sentencing  him  therefor  to  confinement  in  the 
penitentiary  for  the  term  of  five  years.  There  were  two  counts  in  the  in- 
dictment, in  one  of  which  the  dwelling-house  is  described  as  that  of  Jo- 
seph Dabney,  and  in  the  other  as  that  of  Fannie  Straus  ;  and  in  each  of 
them  the  accused  was  charged  with  having  broken  and  entered  the  said 
house,  not  only  with  intent  to  commit  a  larceny  therein,  but  also  with 
having  actually  committed  such  larceny,  to  wit :  of  one  trunk  and  its  con- 
tents of  certain  specific  values  respectively  as  set  out,  and  all  of  the  ag- 
gregate value  of  eighty-five  dollars  and  eighty-five  cents,  of  the  goods  and 
chattels  of  the  said  Joseph  Dabney,  in  the  said  dwelling-house  then  and 
there  being  found.  The  accused,  upon  his  arraignment,  plead  not  guilty 
to  the  indictment ;  and  being  put  upon  his  trial,  the  jury  found  him 
guilty,  and  ascertained  his  term  of  confinement  in  the  penitentiary  at  five 
years.  Thereupon  the  accused  moved  the  court  to  set  aside  the  verdict, 
and  grant  him  a  new  trial ;  which  motion  was  overruled  by  the  court, 
and  judgment  was  pronounced  against  him  according  to  the  verdict. 

During  the  progress  of  the  trial,  the  prisoner  excepted  to  two  decisions 
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of  the  court  given  against  him,  and  tendered  two  bills  of  exceptions,  which 
were  accordingly  signed  and  sealed  by  the  court,  and  made  a  part  of  the 
record. 

The  first  bill  of  exceptions  states,  that  on  the  trial  of  the  cause  it  was 
proved,  on  the  part  of  the  commonwealth,  that  Joseph  Dabney  and  Ed- 
ward Henderson  jointly  rented  and  occupied  a  room  in  the  house  of  one 
Fannie  Straus,  in  the  city  of  Richmond  ;  that  each  of  them  had  and  kept 
a  key  to  the  door  of  the  said  room ;  that  the  prisoner  Clarke,  at  the 
same  time,  rented  and  occupied  an  adjoining  room  up-stairs  in  the  same 
house,  the  doors  of  the  two  rooms  opening  near  each  other  on  the  same 
porch,  and  Dabney  and  Henderson  and  Clarke  frequently  interchanged 
visits  from  one  room  to  the  other  ;  that  on  the  night  of  the  11th  day  of 
March,  1874,  Dabney  locked  his  door  and  took  his  key  with  him,  and  in 
going  to  church  met  Henderson,  who  said  he  was  going  back  to  their 
room,  and  would  join  him  (Dabney)  at  church  soon ;  that  the  windows 
were  nailed,  and  Dabney  left  in  the  room  a  trunk,  which  contained  nearly 
all  his  clothes,  and  several  other  articles  enumerated  in  the  indictment 
and  exhibited  in  court ;  that  when  he  returned  to  his  room  he  found  the 
door  locked  and  the  windows  nailed  as  he  had  left  them,  and  there  was 
no  appearance  of  any  breaking  of  the  premises  in  doors,  windows,  or  else- 
where, but  his  trunk  and  its  contents  were  missing,  and  after  search  for 
it  the  next  day,  in  the  evening,  he  found  it  at  a  room  (in  another  house) 
which  was  rented  by  Clarke  that  day ;  that  Clarke  disappeared  from  the 
city  of  Richmond,  and,  when  he  was  afterwards  arrested,  he  confessed, 
freely  and  voluntarily,  after  but  little  hesitation,  that  Henderson  led  him 
into  the  act ;  agreed  with  him  to  take  Dabney's  trunk ;  that  they  went 
to  the  room  together  and  unlocked  the  door,  and  they  entered  and  took 
the  trunk  with  intent  to  take  it  away  and  steal  it,  and  it  was  removed  to 
a  place  whence  it  was  taken  to  Clarke's  room,  the  place  where  it  was 
found,  the  said  Henderson  having  assisted  him  in  the  removal  of  the 
trunk  from  the  room  into  the  yard,  and  put  it  upon  prisoner's  shoulder, 
who  carried  it  off.  On  the  part  of  the  defence  it  was  proved  that  the 
trunk  and  all  its  contents  would  not  bring  twenty-five  dollars  at  auction. 
This  was  all  the  material  evidence  in  the  case.  Whereupon  the  prisoner 
moved  the  court  to  instruct  the  jury  as  follows*  to  wit :  — 

44  If  the  jury  believe  from  the  evidence  that  Edward  Henderson  was  a 
renter,  in  part,  of  the  room  charged  to  have  been  broken  and  entered,  oc- 
cupied by  nim  and  Joseph  Dabney  in  common,  and  that  the  said  Hender- 
son, as  one  of  the  legal  tenants  of  that  room,  had  one  key  and  Dabney 
another  key  to  the  same  door  thereof,  and  that  he,  Henderson,  voluntarily 
opened  the  door  of  the  room,  in  the  exercise  of  his  right  as  tenant  to  open 
the  door,  then  there  was  no  breaking  of  the  same ;  and  to  constitute  burg- 
lary there  must  be  a  breaking  as  well  as  an  entering  with  the  intent 
charged  in  the  indictment." 

Which  instruction  the  court  refused  to  give  as  offered,  but  gave  with  an 
addition  in  these  words  :  44  But  if  the  jury  believe  that  the  prisoner  and 
Henderson  agreed  together  that  Henderson  should  open  the  door  with  his 
key,  for  the  purpose  and  with  the  intent  of  stealing  the  property  alleged 
to  be  stolen  in  the  indictment ;  and  that  Henderson,  the  prisoner,  being 
present  and  consenting,  did  so  open  the  door  in  the  night-time ;  and  that 
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in  pursuance  of  said  agreement  they  entered  the  room  and  stole  the  said 
property,  then  the  prisoner  is  guilty  of  burglary."  To  which  ruling  of 
the  court  the  prisoner  excepted. 

The  second  bill  of  exceptions  was  to  the  decision  of  the  court  overruling 
the  motion  of  the  prisoner  to  set  aside  the  verdict  of  the  jury  as  contrary 
to  the  law  and  evidence,  and  grant  him  a  new  trial. 

To  the  judgment  pronounced  against  the  prisoner  as  aforesaid,  he  ap- 
plied to  a  judge  of  this  court  for  a  writ  of  error ;  which  was  accordingly 
awarded. 

Burglary  is  defined  to  be,  a  breaking  and  entering  of  the  mansion-house 
of  another  in  the  night,  with  intent  to  commit  some  felony  within  the 
same,  whether  such  felonious  intent  be  executed  or  not.  1  Russell  on 
Crimes,  785. 

Each  of  the  facts  constituting  this  definition  must  be  proved  by  the 
prosecutor,  in  order  to  sustain  the  charge  of  burglary. 

In  this  case  there  was  no  doubt  or  difficulty  in  regard  to  any  of  these 
facts  save  one,  and  that  was  in  regard  to  the  breaking ;  whether  there 
was  a  sufficient  breaking  to  constitute  burglary  within 'the  meaning  and 
definition  of  that  offence.  That  is  the  only  question  arising  in  this  case, 
and  that  question  is  presented  by  each  of  the  two  bills  of  exceptions  taken 
in  the  case. 

There  are  two  kinds  of  breaking  within  the  meaning  of  the  said  defi- 
nition ;  one  an  actual  breaking,  and  the  other  a  breaking  by  construction 
of  law. 

It  is  not  pretended  that  there  was  an  actual  breaking  in  this  case  ;  and 
therefore  it  is  needless  to  inquire  what  will  and  what  will  not  constitute 
an  actual  breaking  in  the  meaning  of  the  law.  If  there  was  any  break- 
ing within  such  meaning  in  this  case,  it  was  only  a  breaking  by  construc- 
tion of  law. 

Was  there  a  breaking  in  this  case  by  construction  of  law  ? 

Such  a  breaking  is  not  by  violence,  which,  more  or  less,  is  supposed 
to  be  embraced  in  every  actual  breaking ;  but  is,  "  where  an  entrance 
is  obtained  by  threats,  fraud,  or  conspiracy."  1  Russell  on  Crimes, 
792. 

That  writer  gives  instances  of  a  constructive  breaking  by  each  of  these 
three  modes,  as :  — 

1st.  By  threats.  Where,  in  consequence  of  violence  cbmraenced  or 
threatened  in  order  to  obtain  entrance  to  a  house,  the  owner,  either  from 
apprehension  of  the  violence,  or  in  order  to  repel  it,  opens  the  door  and 
the  thief  enters,  such  entry  will  amount  to  breaking  in  law ;  for  which 
some  have  given  as  a  reason,  that  the  opening  of  the  door  by  the  owner 
being  occasioned  by  the  felonious  attempt  of  the  thief,  is  as  much'  imput- 
able to  him  as  if  it  had  been  actually  done  by  his  own  hands.  And  in  a 
late  case,  where  the  evidence  was  that  the  family  within  the  house  were 
forced  by  threats  and  intimidation  to  let  in  the  offenders,  Thompson,  B., 
told  the  jury  that  although  the  door  was,  literally,  opened  by  one  of  the 
family,  yet  if  such  opening  proceeded  from  the  intimidations  of  those  who 
were  without,  and  from  the  force  that  had  been  used,  knocking  at  and 
breaking  the  windows,  calling  out  and  insisting  on  the  door  being  opened, 
and  firing  of  guns ;  if ,  under  these  circumstances,  the  persons  within  were 
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induced  to  open  the  door,  it  was  as  much  a  breaking  by  those  who  made 
use  of  such  intimidations  to  prevail  upon  them  so  to  open  it,  as  if  they 
had  actually  burst  open  the  door.     lb.  792,  793. 

2dly.  By  fraud.  Where  an  act  is  done  in  fraudem  legis,  the  law  gives 
no  benefit  thereof  to  the  party.  Thus  "  if  thieves,  having  an  intent  to  rob, 
raise  hue  and  cry  and  bring  the  constable,  to  whom  the  owner  opens  the 
door,  and  they,  when  they  come  in,  bind  the  constable  and  rob  the  owner, 
it  is  burglary.  And  upon  the  same  principle,  the  getting  possession  of  a 
dwelling-house  by  a  judgment  against  the  casual  ejector,  obtained  by  false 
affidavits,  without  any  color  of  title,  and  then  rifling  the  house,  was  ruled 
to  be  within  the  statute  against  breaking  the  house  and  stealing  the  goods 
therein.  So,  if  a  man  go  to  a  house  under  pretence  of  having  a  search* 
warrant,  or  of  being  authorized  to  make  a  distress,  and  by  these  means 
obtain  admittance,  it  is,  if  done  in  the  night-time,  a  sufficient  breaking 
and  entering  to  constitute  burglary.  If  admission  to  a  house  be  gained 
by  fraud,  not  carried  on  under  the  cloak  of  legal  process,  as  by  a  pretence 
of  business,  it  will  also  amount  to  a  breaking  by  the  construction  of  law." 
As  "  where  thieves  came  to  a  house  in  the  night-time  with  intent  to  com- 
mit a  larceny,  and  knocked  at  the  door,  pretending  to  have  business  with 
the  owner,  and  being  by  such  means  let  in,  robbed  him ;  they  were  held 
guilty  of  burglary.  And  so  where  some  persons  took  lodgings  in  a  house, 
and  afterwards,  at  night,  while  the  people  were  at  prayers,  robbed  them ; 
and  it  was  considered  that  the  entrance  into  the  house,' being  gained  by 
fraud,  with  an  intent  to  rob,  the  offence  was  burglary.  For  the  law  will 
not  endure  to  have  its  justice  defrauded  by  such  evasions.  A  case  is  also 
reported  where  the  entrance  to  the  house  was  gained  by  deluding  a  boy 
who  had  the  care  of  it.  It  appeared  upon  the  evidence  that  the  prisoner 
was  acquainted  with  the  house,  and  knew  that  the  family  were  in  the 
country ;  and  that  upon  meeting  with  the  boy  who  kept  the  key,  she  de- 
sired him  to  go  with  her  to  the  house ;  and  by  way  of  inducement,  prom- 
ised him  a  pot  of  ale.  The  boy  accordingly  went  with  her,  opened  the 
door  and  let  her  in ;  upon  which  she  sent  him  for  the  pot  of  ale,  and  when 
he  was  gone  robbed  the  house  and  went  away.  And  this  being  in  the 
night-time,  it  was  adjudged  that  the  prisoner  was  clearly  guilty  of  burg- 
lary."   lb.  793,  794. 

8dly.  By  conspiracy.  "  Thus  where  a  servant  conspired  with  a  thief 
to  let  him  into  his  master's  house  to  commit  a  robbery,  and  in  consequence 
of  such  agreement,  opened  the  door  or  window  in  the  night-time  and  let 
Jiim  in  ;  this,  according  to  the  better  opinion,  was  considered  to  be  burg- 
lary in  both  the  thief  and  the  servant ;  and  this  doctrine  is  confirmed  by 
a  subsequent  decision.  Two  men  were  indicted  for  burglary,  and  upon  the 
evidence  it  appeared  that  one  of  them  was  a  servant  in  the  house  where 
the  offence  was  committed ;  that  in  the  night-time  he  opened  the  street 
door,  let  in  the  other  prisoner,  and  showed  him  the  sideboard,  from 
whence  the  other  prisoner  took  the  plate ;  that  he  then  opened  the  door 
and  let  the  other  prisoner  out ;  did  not  go  out  with  him,  but  went  to  bed ; 
and  upon  these  facts  being  found  specially,  all  the  judges  were  of  opinion 
that  both  the  prisoners  were  guilty  of  burglary,  and  they  were  accordingly 
executed."     lb.  794. 

If  the  case  now  under  consideration  be  a  case  of  constructive  breaking, 
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it  must  come  under  one  of  the  three  heads  into  which  that  subject  is  di- 
vided by  Russell  as  above  set  forth.  It  cannot  come  under  the  first  or  the 
second,  as  the  entrance  was  certainly  not  obtained  by  threats  or  fraud.  If 
it  comes  under  any  of  them,  it  can  only  be  the  third,  and  on  the  ground 
that  the  entrance  was  obtained  by  a  conspiracy.  Was  it  obtained  by  a 
conspiracy,  so  as  to  be  a  constructive  breaking  within  the  meaning  of  the 
law  in  regard  to  burglary  ? 

The  conspiracy,  if  any,  was  between  the  prisoner  Clarke  and  Hender- 
son, who,  with  Dabney,  jointly  rented  and  occupied  a  room  in  the  house 
of  Fannie  Straus,  in  which  room  was  the  trunk  of  Dabney,  which,  with 
its  contents,  was  charged  to  have  been  stolen.  If  there  were  any  such 
conspiracy,  what  was  its  object  ?  Could  it  have  been  to  break  and  enter 
the  room  of  which  Henderson  and  Dabney  were  joint  tenants  and  occu- 
pants, of  which  each  kept  a  key,  and  which,  of  course,  each  had,  at  all 
times,  either  by  day  or  by  night,  a  right  to  enter  at  pleasure  ?  or  must  it 
not  have  been  only  to  steal  the  trunk  of  Dabney  and  its  contents,  which 
were  in  the  room,  and  which  were  actually  stolen,  as  charged  in  the  in- 
dictment ?  They  had  no  occasion  to  form  a  conspiracy  to  break  and  enter 
the  room.  They  had  a  ready  and  a  lawful  mode  of  entering  that  through 
the  door,  which  Henderson  could  at  any  time  unlock.  Dabney  and  Hen- 
derson and  Clarke  had  rooms  in  the  same  house,  the  doors  of  the  two 
rooms  opening  near  each  other  on  the  same  porch,  and  they  frequently 
interchanged  visits  from  one  room  to  the  other.  Suppose  Clarke  had  vis- 
ited Henderson  and  Dabney's  room  in  the  latter's  absence,  and  in  the 
night-time,  and  that  Clarke  and  Henderson  had  then  agreed  to  steal  Dab- 
ney's trunk,  and  had  stolen  it  accordingly.  Of  course  there  would  have 
been  no  burglary  in  that  case.  Can  it  make  any  difference  that  the  agree- 
ment to  steal  was  made  before  they  unlocked  the  door  and  entered  the 
room  ?  Suppose  it  had  been,  as  it  may  have  been,  made  in  Clarke's  room, 
and  the  parties  had  then,  immediately,  stepped  from  Clarke's  room  into 
Henderson  and  Dabney's  room  and  stolen  the  trunk  of  Dabney.  Would 
the  unlocking  of  the  door  of  the  latter  room  by  Henderson,  in  -that  case, 
be  a  breaking  of  the  room  within  the  meaning  of  the  law  in  regard  to 
burglary,  either  as  to  Clarke  or  as  to  Henderson  ?  The  case  stands  upon 
the  same  ground  on  which  it  would  have  stood,  in  this  respect,  if  Hender- 
son had  been  the  sole  renter  and  occupier  of  the  room  jointly  rented  and 
occupied  by  himself  and  Dabney.  Each  joint-tenant  had  the  same  right 
of  entry,  at  pleasure,  into  the  joint  room,  as  he  would  have  had  into  his 
several  room. 

Then,  can  a  man  commit  burglary  by  breaking  his  <mn  house,  even  by 
actually  breaking  it  by  violence,  much  less  by  unlocking  the  door  and  en- 
tering in  the  usual  way?     Can  he  break  it  by  mere  construction  of  law  ? 

We  see  nothing  in  any  of  the  books  to  warrant  the  opinion  that  be 
can ;  and  it  would  be  contrary  to  principle,  and  the  very  definition  of  the 
offence,  to  say  that  he  can.  That  definition  is,  "  A  breaking  and  enter- 
ing the  mansion-house  of  another"  &c,  not  of  one's  own  house.  The 
offence  is  aimed  at  the  dwelling-house  of  another,  which  is  his  castle,  and 
which  the  law  protects  both  against  civil  and  criminal  injuries.  Here  the 
offence  was  aimed,  not  at  the  dwelling-house  of  Henderson,  that  \yas 
thrown  open  to  Clarke  by  the  owner  or  the  occupant,  but  at  the  trunk  of 
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Dabney.  It  may  be  said  that  the  joint  room  was  the  dwelling-house  of 
Dabney  as  well  as  of  Henderson,  and  so  it  was,  but  that,  as  before  said, 
can  make  no  difference.  Dabney  consented  to  rent  a  room  jointly  with 
Henderson,  and  thus  consented  that  it  should  be  the  dwelling-house  of 
Henderson,  with  all  the  right  of  entry  possessed  by  a  sole  occupant. 

The  cases  of  constructive  breaking  by  conspiracy  are  cases  in  which  one 
of  the  conspirators  is  not  the  owner  of  the  house,  but  a  servant  of  the 
owner,  or  one  having  a  bare  charge  and  not  actual  possession  thereof ; 
where  there  is  a  bare  charge,  the  person  having  such  charge  may  open  the 
door  and  enter  at  pleasure,  so  long  as  he  is  acting  in  pursuance  of  such 
charge,  and  of  the  powers  and  duties  which  it  confers  or  imposes.  But 
whenever  he  conspires  with  another  wrong-doer  to  open  the  door  and  let 
him  in  to  commit  a  felony,  and  the  opening  and  entering  are  accordingly 
done,  both  parties  are  guilty  of  burglary.  There  has  been  in  that  case  a 
breaking  and  entering  of  the  mansion-house  of  another  <>  in  strict  pursuance 
of  the  definition  of  the  offence.  The  house  is  in  no  sense  the  house  of  the 
servant,  who  had  only  a  bare  charge  in  regard  to  it,  and  the  power  con- 
ferred by  that  charge  ceased  to  exist  when  the  servant  sought  to  pervert 
it  to  the  injury  of  his  employer  by  opening  an  entrance  into  his  dwelling- 
house  to  a  felon  by  night.  Henderson  stood  in  no  relation  of  a  servant  to 
Dabney  in  regard  to  the  room  which  they  jointly  occupied,  but  had  the 
actual  possession  and  legal  right  of  possession  of  that  room  jointly  with 
Dabney. 

There  is  a  case  referred  to  in  1  Russell  on  Grimes,  816,  817,  in  which 
a  guest  at  an  inn  broke  open  and  robbed  the  room  of  another  guest  at  the 
same  inn,  being  aided  in  such  breaking  by  the  landlord,  to  whom  he  pre- 
tended that  the  other  guest  had  stolen  his  goods.  Mr.  Baron  Adams,  who 
tried  the  prisoner,  doubting  whether  the  bedchamber  could  properly  be 
called  the  dwelling-house  of  the  prosecutor,  as  stated  in  the  indictment, 
the  case  was  submitted  to  the  consideration  of  the  judges.  They  all 
thought  that  though  the  prosecutor  had  for  that  night  a  special  interest  in 
the  bedchamber,  yet  that  it  was  merely  for  a  particular  purpose,  viz. :  to 
sleep  there  that  night  as  a  travelling  guest,  and  not  as  a  regular  lodger ; 
that  he  had  no  certain  and  permanent  interest  in  the  room  itself,  but  that 
both  the  property  and  possession  of  the  room  remained  in  the  landlord, 
who  would  be  answerable  civiliter  for  any  goods  of  his  guest  that  were 
stolen  in  that  room,  even  for  the  goods  then  in  question,  which  he  could 
not  be  unless  the  room  were  deemed  to  be  in  his  possession.  They 
thought  also  that  the  landlord  might  have  gone  into  the  room  when  he 
pleased,  and  would  not  have  been  a  trespasser  to  the  guest.  The  land- 
lord in  this  case,  says  Russell,  does  not  appear  to  have  been  privy  to  the 
felonious  intent  of  the  prisoner ;  but  even  if  the  landlord  had  been  an  ac- 
complice in  the  act  of  the  prisoner,  it  seems  that  his  offence  would  not 
have  been  burglary ;  for  though  it  had  been  said  that  if  the  host  of  an 
inn  break  the  chambers  of  his  guest  in  the  night  to  rob  him,  it  is  burglary, 
that  doctrine  is  questioned  ;  and  it  was  well  observed  that  there  seems  to 
be  no  distinction  between  that  case  and  the  case  of  an  owner  residing  in 
the  same  house  breaking  the  chamber  of  an  inmate,  having  the  same 
outer  door  as  himself,  which  would  not  be  burglary ;  and  for  this  doctrine 
is  cited  2  East  P.  C.  ch.  5,  sec.  15,  p.  502. 
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That  authority,  cited  from  Russell  and  from  East,  shows  that  if  the 
landlord  or  owner  residing  in  the  same  house,  breaking  open  the  room  of 
a  guest  or  an  inmate  of  the  house,  would  not  be  guilty  of  burglary,  a  for- 
tiori  a  joint  tenant  would  not  be  guilty  of  that  offence  in  unlocking  the 
door  of  the  joint  tenement  and  taking  therefrom  the  goods  of  his  room- 
mate. In  the  former  case  the  guest  or  inmate  may  be  said  to  have  in 
some  sense  a  separate  possession  of  his  chamber  during  his  occupancy  of 
it,  so  as  to  make  it,  by  construction  of  law,  his  dwelling-house  and  not 
that  of  his  host ;  but  in  the  latter  case,  beyond  all  question,  the  joint  ten- 
ement is  as  much  the  dwelling  of  one  of  the  joint  tenants  as  the  other  ; 
and  that  is  precisely  this  case. 

There  can  be  no  doubt  but  that  Clarke  and  Henderson  stand  upon  the 
same  footing  in  regard  to  the  offence  committed  by  them ;  and  if  it  was 
not  burglary  in  Henderson,  it  was  not  burglary  in  Clarke.     If  Henderson 
had  a  right  to  unlock  the  door  and  enter,  he  certainly  had  a  right  to  per 
mit  Clarke  to  enter. 

The  cases  before  stated  from  Russell  of  constructive  breaking  by  threats 
and  fraud,  are  cases  in  which,  though  the  entry  by  the  felon  may  have 
been  by  the  act  of  the  owner,  yet  such  act  was  not  freely  and  voluntarily 
done,  but  was  induced  by  force  or  the  apprehension  thereof,  or  fraud  ;  and 
so  was  not,  in  contemplation  of  law,  the  act  of  the  owner.  It  was  done 
invito  domino. 

We  have  seen  no  case,  and  think  there  has  been  none,  in  which  the 
entry  was  by  the  voluntary  act  and  consent  of  the  owner  or  occupier  of 
the  house,  which  has  been  held  to  be  burglary.  And  were  we  to  affirm 
the  judgment  in  this  case,  we  would  establish  a  doctrine  of  constructive 
burglary  which  would  not  only  be  new,  but  contrary  to  the  well  known 
definition  of  that  offence.  While  the  legislature  might  make  such  a  change, 
we  think  it  would  be  judicial  legislation  in  us  to  do  so.  If  the  question, 
upon  principle,  were  more  doubtful  than  it  is,  we  would  be  inclined  in 
favorem  vita,  not  to  apply  the  doctrine  of  constructive  burglary  to  this 
new  case.     The  offence  of  burglary  may  be  punished  with  death. 

We  are  therefore  of  opinion  that  the  *  hustings  court  erred,  both  in  re- 
fusing to  give  the  instruction  asked  for  by  the  prisoner,  and  in  giving,  in 
lieu  thereof,  the  instruction  which  was  given,  and  also  in  overruling  the 
motion  of  the  prisoner  to  set  aside  the  verdict  and  grant  him  a  new  trial. 
The  judgment  must  therefore  be  reversed,  the  verdict  set  aside,  and  the 
cause  remanded  to  the  hustings  court  for  a  new  trial  to  be  had  therein 
in  conformity  with  the  foregoing  opinion.  On  which  new  trial  the  pris- 
oner may  be  acquitted  of  the  felonious  and  burglarious  breaking  and  en- 
tering into  the  dwelling-house,  but  convicted  of  the  larceny  as  charged  in 
the  indictment.     See  Code,  ch.  202,  §§  27  and  30,  pp.  1248  and  1249. 

Anderson,  Staples,  and  Bouldin,  JJ.,  concurred  in  the  opinion  of 
Moncure,  P.    Christian,  J.,  dissented.  Judgment  reversed* 
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COURT   OP  APPEALS   OP   NEW  YORK. 

LIFE  INSURANCE.  —  ANSWERS  IN  APPLICATION  DECLARED  TO  BE  WAR- 
RANTIES MAY,  UNDER  CERTAIN  CIRCUMSTANCES,  BE  REGARDED  AS 
REPRESENTATIONS. 

FITCH  v.  AM.  POPULAR  LIFE  INS.  CO. 

To  avoid  a  policy  of  life  insurance  upon  the  ground  that  the  answers  to  questions  pro- 
pounded by  the  application  are  untrue,  it  must  appear  that  the  answers  were  false 
malo  animo>  deliberate  misrepresentations  made  with  intent  to  misstate  the  facts  for 
a  fraudulent  purpose.  Where  the  questions  are  very  difficult  to  answer  accurately,  the 
answers,  in  the  absence  of  proof  of  fraud,  may  be  treated  as  representations,  although 
declared  by  the  policy  to  be  warranties. 

Whether  the  answers  are  fraudulent  is  a  question  of  fact  for  a  jury. 

The  opinion  of  the  court  was  delivered  by 

Rapallo,  J.  The  exceptions  mainly  relied  upon  on  the  argument  are 
those  taken  to  the  refusal  of  the  judge  to  grant  the  motion  for  a  nonsuit ; 
to  his  refusal  to  charge  the  jury  that  "  if  they  believed  that  Fitch  had 
had  any  disease  of  the  eyes  such  as  to  require  care  and  attention,  no  re- 
covery could  be  had ; "  that  "  if  they  believed  that  Fitch  had  had  any  in- 
{"ury  of  the  eyes,  there  could  be  no  recovery ; "  and  that  "  if  they  be- 
ieved  that  there  existed  at  any  time  prior  to  the  application,  either  a 
disease,  or  any  injury  of  the  eye,  there  could  be  no  recovery."  Also  to 
the  exclusion  of  evidence  that  Fitch  committed  suicide.  Other  exceptions 
were  taken  and  appear  in  the  case,  but  if  the  positions  upon  which  they 
are  founded  are  sound,  they  are  available  under  the  motion  for  a  nonsuit, 
and  have  been  so  treated  on  the  argument,  and  will  be  here  considered  in 
that  connection. 

The  motion  for  a  nonsuit  was  made  upon  the  ground  that  by  the  un- 
disputed and  uncontradicted  evidence  it  appeared  that  Fitch,  in  the  ap- 
plication he  made  for  the  policy,  made  misrepresentations  as  to  certain 
facts,  and  concealed  and  withheld  certain  other  facta,  which,  under  the 
terms  of  the  policy  and  of  the  application,  necessarily  made  it  void. 

It  is  claimed  on  the  part  of  the  defendant  that  the  statements  con- 
tained in  the  application  were  warranties,  and  must  be  absolutely  true ; 
that  it  was  not  for  the  jury  to  pass  upon  the  question  whether  they  were 
material  to  the  risk,  nor  whether  the  applicant  made  any  intentional  mis- 
statement; that  the  only  question  is  whether  or  not  the  statements  were 
true,  and  that  if  any  untrue  statement  (except  as  to  ancestry)  was  made 
in  the  application,  the  plaintiff  cannot  recover,  and  that.it  is  wholly  un- 
important whether  or  not  the  matter  as  to  which  the  untrue  statement 
was  made  had  any  tendency  to  increase  the  risk,  or  any  connection  with 
the  cause  of  death,  or  whether  the  statement  was  known  to  the  applicant 
to  be  untrue. 

The  first  question  to  be  considered  is,  whether  the  statements  contained 
in  the  application  were  absolute  warranties  or  were  representations,  and 
whether,  under  the  terms  of  the  policy  and  application,  the  warranty 
therein  mentioned  was  not  in  effect  simply  that  the  statements  were  made 
in  good  faith.    Although  the  term  warranty  is  used  in  both  instruments, 
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it  must  be  construed  with  reference  to  the  other  language  employed  in 
the  same  instruments.  These  instruments  were  prepared  by  the  defend- 
ant, and  themselves  explain  the  degree  of  responsibility  to  be  assumed  by 
the  applicant  in  answering  the  questions,  propounded  to  him.  Although 
the  word  warranty  is  employed,  yet  if  the  explanations  accompanying 
that  term  show  that  a  strict  warranty  was  not  intended,  these  explana- 
tions given  by  the  defendant  itself  in  the  papers,  and  which  induced  the 
applicant  to  undertake  to  answer  the  questions  and  enter  into  the  con- 
tract, must  govern. 

The  application  begins  with  a  preamble,  headed  "  Explanation."  This 
explanation  describes  the  nature  of  life  insurance,  and  defines  the  terms 
"  insured  "  and  "  assured."  It  then  proceeds  to  state  that  the  policies  of 
this  company  are  made  in  entire,  unconditional,  honest  good  faith,  and 
that  it  is  required  as  a  condition  that  the  application  be  made  in  equal 
good  faith.  That  if  it  is,  and  the  conditions  fulfilled,  premiums  paid  when 
due,  &c,  —  "  all  of  which  is  easily  done  when  the  intention  is  good,  the 
assured  may  confidently  rely  upon  the  prompt  payment  of  the  assurance 
by  this  company  as  one  of  the  most  certain  of  human  events.  The  as- 
surance can  be  jeopardized  only  by  dishonesty  or  inexcusable  carelessness 
on  the  part  of  the  applicant,  since  each  question  and  answer  is  easily  made 
correctly ;  if  only  truthful,  *  I  do  not  know '  is  as  proper  at  one  time  as 

4  Yes '  or  *  No '  at  another The  sole  object  is   to  protect   the 

honest  from  the  effects  of  misstatements  not  only  of  themselves  but  of 
others,  by  having  everything  so  plain  that  it  will  be  clearly  evident  that 
a  misstatement  can  be  made  by  intention  only." 

It  then  proceeds  to  propound  questions  as  to  the  grandparents,  parents, 
uncles,  and  aunts  on  the  paternal  and  maternal  sides,  whether  living  or 
dead,  their  health  when  living,  ages  at  death,  causes  of  death,  weight, 
height,  complexion,  color  of  hair,  beard,  and  eyes,  and  various  other  ques- 
tions concerning  them.  Then  follow  a  great  number  of  questions  of  the  most 
minute  character  touching  the  insured,  his  constitution,  habits,  &c,  and 
among  others  as  to  his  weight,  how  much  increase  or  diminution  in  weight 
in  one  year  and  in  five  years,  what  diseases  he  has  had,  including  those  of 
childhood  ;  whether  any  place  where  he  has  ever  lived  was  subject  to  any 
disease,  and  what ;  as  to  his  habits,  how  often  he  bathes,  whether  he  rises 
and  retires  regularly,  whether  late  or  early,  what  he  wears  next  his  skin, 
what  kind  of  stimulants  he  uses,  if  any ;  whether  he  takes  his  tea  or 
coffee  weak  or  strong ;  the  extreme  number  of  glasses  of  ale,  beer,  cider, 
or  wine  he  takes  in  a  day,  the  quantity  he  takes  in  a  month  ;  whether  he 
has  ever  been  intoxicated,  and  how  often ;  whether  the  action  of  his 
bowels  is  regular  every  day ;  whether  he  has  any  practice  tending  to  im- 
pair health,  &c. ;  whether  his  vocation  endangers  life  or  health,  what  it 
will  be ;  whether  he  has  reason  to  think  his  residence,  vocation,  or  any 
circumstance  affecting  him  will  be  more  hazardous  to  life  and  health  than 
is  at  present  the  case ;  whether  his  hands  and  feet  are  usually  warm  or 
cold  ;  whether  any  kind  of  food  usually  produces  ill  health  or  indigestion ; 
whether  he  has  ever  had  any  of  a  long  catalogue  of  diseases,  many  of 
which  are  of  a  character  which  he  might  well  have  had  without  knowing 
it,  and  which  he  might  naturally  deny  ignorantly ;  whether  he  has  ever 
had  any  diseases  of,  or  injury  to,  any  organ,  or  has  ever  had  any  symp- 
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terns  of  disease  of  any  organ ;  whether  he  is  acquainted  with  the  laws  of 
health,  and  whether  he  takes  pains  to  observe  them,  and  a  host  of  other 
questions  which  no  human  being  could  with  safety  undertake  to  answer 
accurately  and  warrant  the  correctness  of  his  answers.  Then  follow  ques- 
tions as  to  his  knowledge  of  the  conditions  of  the  insurance,  and  among 
these  whether  he  is  aware  that  any  fraud  will  vitiate  the  insurance,  but  he 
is  not  asked  whether  he  is  aware  that  any  unintentional  mistake  in  an- 
swering any  of  the  host  of  questions  thrust  at  him,  whether  material  to 
the  risk  or  not,  will  be  a  breach  of  warranty  and  vitiate  his  policy. 

The  applicant  is  required  to  answer  the  questions  thus  propounded  by 
making  upon  or  over  each  question  conventional  marks,  one  of  which  sig- 
nifies yes,  or  good,  or  positive ;  one  no,  or  bad,  or  negative ;  double  of 
either,  very  or  decidedly ;  one  medium,  and  the  other,  do  not  know. 

This  document,  which  the  applicant  is  required  to  sign,  concludes  with 
a  declaration  that  his  answers  to  the  questions  and  the  written  statements 
in  the  preceding  statement,  declaration,  or  warranty,  together  with  the 
statement  made  to  the  examining  physician  and  signed,  are  warranties 
correct  and  true,  and  that  there  is  not  concealed,  withheld,  or  unmentioned 
therein  any  circumstance  in  relation  to  the  past  or  present  state  of  health, 
habits  of  fife,  condition,  or  intentions  of  the  applicant,  nor  any  fact  con- 
cerning his  relatives  or  ancestry  with  which  the  company  ought  to  be 
made  acquainted  (without  specifying  what  is  the  nature  of  such  last 
mentioned  facts),  also  that  the  statements,  Ac,  shall  be  the  basis,  and 
form  part  of  the  contract  or  policy,  and  if  not  in  all  respects  true  and 
correct,  the  policy  shall  be  void. 

This  application  was  signed  by  Fitch,  the  questions  being  wholly  or  in 
part  answered  by  means  of  the  stipulated  hieroglyphics,  and  a  policy  was 
thereupon  issued  on  his  life  in  favor  of  the  plaintiff  as  assured  for  $3,000. 
This  policy  contains  a  declaration  on  the  part  of  the  company  that  it  is 
issued  in  entire,  unconditional,  honest  good  faith,  and  with  the  just  intent 
of  scrupulously  fulfilling  all  the  conditions  and  engagements  of  the  contract 
with  absolute  certainty,  and  then  proceeds  to  state  that  fraud  or  inten- 
tional misrepresentation  violates  the  policy,  and  that  the  statements  and 
declarations  made  in  the  application  are  warranties,  and  in  all  respects 
true,  and  do  not  suppress  or  omit  any  fact  relative  to  the  insured  affecting 
the  interest  of  the  company,  or  which,  whether  material  or  not,  would 
tend  to  influence  the  company  in  taking  the  risk.  To  this  policy  is  an- 
nexed a  notice  to  the  policy  holders  of  the  conditions  of  the  insurance,  one 
of  which  is,  that  proofs  of  loss  may  be  presented  at  any  time,  but  that  as 
the  payment  will  be  contested  only  in  case  of  fraud,  it  is  agreed  and 
provided,  in  order  that  the  facts  may  be  fresh  and  attainable,  that  no 
action  on  the  policy  shall  be  sustainable  unless  commenced  within  twelve 
months  after  the  decease  of  the  insured. 

It  seems  to  us  —  looking  at  all  these  papers  together,  considering  the 
character  of  the  minute  inquiries  made  of  the  applicant,  the  extravagance 
of  supposing  as  to  many  of  them  that  any  one  could  undertake  to  answer 
them  categorically  as  required,  and  warrant  the  answers,  or  at  most  do 
more  than  express  an  opinion  concerning  the  subject  of  them,  coupled 
with  the  repeated  professions  of  good  faith  on  the  part  of  the  company 
and  exhortations  to  like  good  faith  on  the  part  of  tne  applicant,  and  the 
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declarations,  that  if  the  application  is  made  in  good  faith,  equal  to  that 
professed  by  the  company,  and  the  conditions  fulfilled,  premiums  paid,  &c, 
the  assured  may  confidently  rely  upon  the  prompt  payment  of  the  assur- 
ance by  the  company  as  one  of  the  most  certain  of  human  events ;  that 
the  assurance  can  be  jeopardized  only  by  dishonesty  or  inexcusable  care- 
lessness on  the  part  of  the  applicant ;  that  the  sole  object  is  to  protect  the 
honest  from  the  effects  of  misstatements  by  having  everything  so  plain 
that  a  misstatement  can  be  made  by  intention  only ;  that  fraud  or  inten- 
tional misrepresentation  violates  the  policy,  and  that  the  payment  will  be 
contested  only  in  case  of  fraud — the  true  construction  of  the  papers  is 
that  the  policy  is  to  be  void  only  in  case  of  intentional  and  fraudulent 
misrepresentation  or  suppression  of  facts  by  the  applicant,  and  that  al- 
though the  term  warranty  is  used,  yet  its  legal  effect  is  so  modified  by 
the  explanations  and  declarations  by  which  it  is  accompanied,  that  it  im- 
ports no  more  than  an  assurance  that  the  statements  are  made  honestly, 
in  good  faith,  and  are  believed  by  the  applicant  to  be  correct  and  true* 
These,  explanations  and  declarations  are  so  inconsistent  with  the  legal  ef- 
fects of  warranty,  in  the  strict  legal  sense  of  the  term,  that  both  cannot 
stand  together ;  and  to  hold  the  applicant  to  the  strict  rules  applicable  to 
warranties  would  be  to  entrap  him  into  an  agreement  which  he  never  in- 
tended to  make. 

The  statement,  that  payment  of  the  loss  will  be  contested  only  in  case 
of  fraud,  is  one  easily  comprehended  by  every  man  of  ordinary  under- 
standing, and  together  with  the  other  plain  declarations,  explanations,  and 
assurances  contained  in  the  papers  must  have  been  intended  and  were 
calculated  to  inspire  confidence  in  applicants  for  insurance,,  and  to  induce 
them  to  believe  that  an  unintentional  and  honest  mistake  or  omission  on 
their  part,  in  travelling  through  the  maze -of  complicated  questions  put  to 
them,  would  not  be  taken  advantage  of  by  the  company.  Where  a  war- 
ranty is  understanding^  and  clearly  given  by  an  insured,  no  matter  how 
immaterial  the  fact  warranted  may  be,  he  will  be  held  strictly  to  his  con- 
tract. But  when  thrown  off  his  guard  and  induced  to  enter  into  such  a 
contract  by  declarations  of  the  insurer,  such  as  appear  in  this  case  to  have 
been  contained  in  the  papers  prepared  by  the  defendant  and  evidencing 
the  contract,  the  declaration  in  the  same  papers,  that  the  statements  are 
warranties  and  the  basis  of  the  contract,  &c.,  must  be  so  construed,  if 
possible,  as  to  harmonize  with  the  explanations  and  declarations  of  the 
insurer,  and  if  this  is  not  possible  they  should  be  rejected. 

Under  this  view  of  the  contract  it  was  necessary,  in  order  to  sustain  the 
defence,  to  show  not  only  that  the  statements  were  untrue,  but  that  they 
were  known  by  the  insured  so  to  be,  and  that  they  and  the  alleged  omis- 
sions were  made  intentionally  and  with  a  fraudulent  design,  and  to  enti- 
tle the  defendant  to  the  nonsuit  asked,  it  was  necessary  that  this  fraud 
should  be  so  conclusively  proved  that  there  was  no  question  for  the  jury. . 

There  was  some  evidence  tending  to  show  fraud  in  the  statement  and 
in  omitting  to  mention  certain  facts;  but  this  evidence  was  in  our  judg- 
ment far  from  being  of  that  conclusive  character  and  so  uncontroverted  as 
to  have  justified  the  judge  in  nonsuiting  the  plaintiff. 

The  main  facts  relied  upon  were  that  some  six  yean  before  the  policy 
was  applied  for  the  deceased  had  had  an  inflammation  of  the  eyes,  termed 
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by  the  physicians  conjunctivitis.  The  evidence  tended  to  show  that  this 
was  caused  by  some  sand  being  thrown  in  his  eyes  while  in  the  army  in 
1864,  and  that  he  had  been  discharged  from  the  army  for  this  cause. 
That  this  conjunctivitis  was  merely  a  temporary  inflammation  of  the  eye, 
of  which  he  had  been  long  since  cured,  and  that  it  was  not  calculated  to 
affect  the  duration  of  his  life.  That  he  had  been  confined  in  the  hos- 
pital in  Virginia  by  reason  of  this  inflammation  of  the  eyes  in  October, 
1864,  when  he  was  furloughed,  and  that  he  was  treated  for  the  same  com- 
plaint by  Dr.  Benson,  in  November,  1864,  and  was  finally  discharged 
from  the  army  in  May,  1865. 

It  was  attempted  to  be  proved  that  his  eyes  bore  traces  of  his  having 
had  iritis  at  some  period  of  his  life,  but  this  proof  was  controverted  by 
evidence,  and  therefore  would  not  have  justified  a  nonsuit.  The  policy 
was  issued  in  November,  1870,  and  it  is  not  claimed  that  he  then  had  any 
disease  of  the  eyes.  The  application  contained  an  inquiry  whether  the 
deceased  "  had  ever  had  any  illness,  local  disease,  or  injury  in  any  organ," 
which  question  he  answered  in  the  negative. 

This  is  claimed  to  have  been  a  misrepresentation  and  breach  of  war- 
ranty by  reason  of  which  the  plaintiff  should  have  been  nonsuited. 

The  president  of  the  defendant,  who  appears  to  have  been  a  physician, 
enumerates  about  fifty  parts  of  the  human  body  which  come  under  the 
denomination  of  organs,  including  among  others  the  eye,  the  nerves,  bones, 
cartilages,  veins,  glands  of  the  skin,  &c,  and  it  is  claimed  by  the  defence 
that  an  injury  to  or  disease  of  any  of  these  organs  at  any  previous  period 
necessarily  rendered  the  answer  given  by  the  deceased  a  breach  of  war- 
ranty, or  a  misrepresentation  which  should  avoid  the  policy.  If  a  finger 
had  been  broken,  the  akin  injured,  or  a  vein  cut  at  any  period  of  the  ap- 
plicant's life,  the  policy  would  according  to  this  doctrine  be  void. 

We  think  that,  according  to  the  construction  which  we  have  put  upon 
the  contract  in  question,  the  judge  would  not  have  been  justified  in  hold- 
ing that  the  omission  to  mention  a  temporary  injury  to  the  eye  by  sand 
being  thrown  into  it,  which  had  produced  inflammation,  six  years  before 
the  policy  was  applied  for,  and  which  was  then  cured,  was  conclusive  evi- 
dence of  fraud,  or  breach  of  warranty  sufficient  to  avoid  the  policy.  If  of 
any  importance,  it  was  at  most  evidence  of  fraud  to  be  submitted  to  the 

These  policies  are  provision  made  usually  by  persons  of  slender  means 
for  the  benefit  of  their  families  in  case  of  death.  They  sometimes  devote 
their  small  savings  for  many  successive  years  to  paying  the  premiums. 
To  justify  us  in  holding  that  all  the  answers  given  to  the  multitude  of 
questions  asked  in  the  case  before  us  are  warranties,  and  that  a  mistake 
or  unintentional  omission  as  to  any  of  them  should  avoid  the  policy,  the 
clearest,  most  unequivocal,  and  unqualified  language  should  be  employed 
in  the  policy  and  conditions. 

A  company  cannot  be  permitted  in  the  same  papers  to  say  to  the  as- 
sured, to  induce  him  to  enter  into  the  contract,  that  nothing  but  fraud  or 
intentional  misstatement  shall  avoid  his  policy,  or  that  payment  will  be 
contested  only  in  case  of  fraud,  and  when  the  claim  for  payment  is  pre- 
sented, to  set  up  as  a  defence  a  merely  technical  breach  of  warranty  in 
relation  to  some  trivial  matter.    In  a  case  like  this,  considering  the  num- 
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ber  and  character  of  the  inquiries  made  of  the  insured,  if  the  answers  were 
all  held  to  be  warranties  it  would  in  substance  be  optional  with  the  com- 
pany whether  to  pay  or  not,  for  it  would  be  a  marvel  if  some  flaw  could 
not  be  found  in  the  application.  No  intelligent  person  would  knowingly 
invest  his  earnings  in  so  precarious  a  security. 

Another  alleged  ground  of  nonsuit  was  the  response  of  the  applicant 
to  the  question :  "  Family  physician,  and  each  one  who  has  ever  given 
the  party  medical  attendance?  if  neither  exists,  name  some  medical  man, 
an  acquaintance,  who  knows  the  party  well."  The  answer  was,  "  Have 
none." 

This  answer  was  upon  its  face  incomplete.  It  applies  only  to  the  call 
for  the  name  of  the  family  physician.  Whether  the  suppression  of  the 
name  of  Dr.  Benson,  who  had  attended  the  applicant  for  inflammation  of 
the  eyes  in  November,  1864,  and  again  in  1867,  for  some  other  complaint 
not  mentioned,  and  of  the  doctor  who  was  called  in  to  visit  his  boy  in 
1870,  and  attended  him  twice  at  Troy,  were  fraudulent  suppressions,  were 
questions  for  the  jury.  If  the  defendant  had  desired  a  fuller  answer  to 
the  question  it  should  have  insisted  upon  it  at  the  time. 

The  same  remarks  apply  to  the  statements  of  the  applicant  as  to  his 
vocation,  his  residence,  and  to  the  question  whether  he  had  been  med- 
ically examined  for  the  army  or  navy,  or  with  reference  to  insurance ;  and 
to  his  omission  to  mention  the  fact  of  his  discharge  from  the  army.  There 
was  no  such  conclusive  evidence  of  fraud  or  intentional  misrepresentation 
as  required  the  court  to  pass  upon  the  fact.     The  refusals  to  charge  as  re- 

Suested  are  covered  by  the  remarks  already  made,  and  this  disposes  of  all 
tie  material  exceptions,  except  the  rejection  of  evidence  that  Fitch,  the 
deceased,  committed  suicide. 

The  policy  contained  no  stipulation  that  it  should  be  void  in  case  of  the 
death  of  the  insured  by  suicide.  It  was  not  taken  out  for  the  benefit  of 
Fitch,  but  of  his  wife  and  children.  Although  they  were  bound  by  his 
representations,  and  any  fraud  he  may  have  committed  in  taking  out  the 
policy,  the  policy  having  been  obtained  through  his  agency,  yet  they  were 
not  bound  by  any  acts  or  declarations  done  or  made  by  him  after  the 
issue  of  the  policy,  unless  such  acts  were  in  violation  of  some  condition  of 
the  policy.  We  have  examined  the  various  grounds  upon  which  the  de- 
fendant claims  that  this  evidence  was  admissible,  but  are  of  opinion  that 
they  are  not  sufficient. 

The  order  of  the  general  term  should  be  reversed,  and  the  judgment 
entered  upon  the  verdict  affirmed  with  costs. 

All  concur,  except  Chijroh,  Ch.  J.,  and  Folgee  J.,  not  voting. 
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CIRCUIT  COURT  OF   THE  UNITED  STATES.  —  EASTERN  DIS- 
TRICT OF  PENNSYLVANIA, 

[October,  1876,] 
foreign  attachment  by  united  btate8  courts. 

GUILLON  v.  FONTAIN. 

A  United  States  court  has  power,  under  sec.  915,  Revised  Statutes,  to  issue  process  of 
foreign  attachment  against  the  property  of  non-residents,  according  to  state  laws. 

This  was  an  action  of  debt,  commenced  by  the  plaintiff  in  error,  in 
June,  1873,  by  process  of  foreign  attachment,  in  the  district  court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania. 

The  attachment  was  served  on  July  1,  1873,  upon  property  of  the 
defendant  in  error,  in  the  hands  of  garnishees,  as  indorsed  upon  the  writ ; 
and  on  the  23d  day  of  July  following  the  plaintiff  filed  his  declaration, 
setting  forth  that  on  the  18th  day  of  October,  A.  D.  1869,  a  limited  part- 
nership was  formed  under  the  provisions  of  the  acts  of  Assembly  of  the 
Commonwealth  of  Pennsylvania  in  such  case  made  and  provided,  between 
the  said  defendant,  as  special  partner,  and  Charles  Vezin,  as  general  part- 
ner, for  the  transaction  of  the  business  of  the  importation  and  sale  of 
gloves,  under  the  firm  name  of  Charles  Vezin  &  Co.,  for  a  term  to  com- 
mence on  the  18th  day  of  October,  A.  D.  1869,  and  to  terminate  on  the 
18th  day  of  October,  A.  D.  1872,  the  amount  of  the  capital  contributed  by 
the  said  special  partner  being  $50,000  in  cash.  That  afterwards,  at  vari- 
ous specified  times,  and  while  the  said  limited  partnership  continued  and 
was  in  existence,  portions  of  said  capital,  so  contributed  by  said  special 
partner  to  the  common  stock  of  said  firm,  were  withdrawn  by  and  paid  to 
the  said  defendant,  as  and  in  the  name  of  interest  on  the  said  capital, 
amounting  together  to  the  sum  of  $5,782^.  That  by  such  payment  of 
interest  to  the  said  special  partner,  the  defendant  in  this  action,  the  orig- 
inal capital  has  been  reduced  by  an  amount  of  $5,782^.  That  after- 
wards, to  wit,  on  the  29th  day  of  November,  A.  D.  1871,  the  said  Charles 
Vezin,  trading  as  Charles  Vezin  &  Co.,  was,  on  creditors'  petitions  filed 
in  the  said  court,  duly  adjudicated  a  bankrupt;  and  this  plaintiff  was 
afterwards,  to  wit,  on  the  22d  day  of  January,  A.  D.  1872,  duly  appointed 
assignee,  and  an  assignment,  by  instrument  of  writing,  under  the  hand  of 
Edwin  T.  Chase,  Esq.,  one  of  the  registers  in  bankruptcy  of  said  court, 
bearing  date  January  22d,  A.  D.  1872  (here  shown  to  the  court),  assign- 
ing ana  conveying  to  this  plaintiff  all  the  estate,  real  and  personal,  of  the 
said  Charles  Vezin,  bankrupt,  with  all  his  deeds,  books,  and  papers  relat- 
ing thereto,  was  duly  made  and  delivered  to  this  plaintiff.  By  means  and 
reason  whereof  an  action  has  accrued  to  this  plaintiff,  to  demand,  and 
have  of  and  from  the  said  defendant,  the  sum  of  $5,782^fa  above  de- 
manded. 

The  defendant  failing  to  appear,  a  motion  was  made,  at  the  third  term 
of  the  court  ensuing  the  execution  of  the  writ,  for  Judgment  for  such  de- 
fault, which  was  refused ;  the  court,  Cadwallader,  J.,  saying,  "  that  if  tne 
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jurisdiction  which  the  first  section  of  the  act  of  Congress  of  the  2d  of 
March,  A.  D.  1867,  to  establish  a  uniform  system  of  bankruptcy  through- 
out the  United  States,  confers  upon  this  court,  of  suits  for  collection  of 
assets  of  the  bankrupt,  enables  the  assignee  in  bankruptcy  to  proceed  as 
plaintiff  in  such  a  suit  by  way  of  foreign  attachment  in  any  case,  the  de- 
mand of  the  present  plaintiff,  as  appears  from  his  declaration,  is  not  such 
as  to  sustain  a  proceeding  by  foreign  attachment." 

The  case  was  then  removed  to  the  circuit  court  upon  a  writ  of  error ; 
the  assignment  of  error  being  the  refusal  of  the  court  below  to  grant  judg- 
ment against  the  defendant  for  default  of  an  appearance. 

McKjennon,  J.  As  far  back  as  1809,  at  least,  it  was  the  practice  in 
the  federal  courts,  in  this  district,  to  issue  writs  of  foreign  attachment 
according  to  the  laws  of  the  State  of  Pennsylvania.  Fisher  v.  Consequa, 
2  Wash.  C.  C.  R.  882 ;  and  Toland  v.  Sprague,  12  Pet.  300,  are  proofs 
of  the  existence  of  this  practice.  In  some,  only,  of  the  United  States  cir- 
cuits did  this  practice  prevail,  while  in  others  its  legality  was  denied.  But 
in  Toland  v.  Sprague  a  majority  of  the  supreme  court  held,  that,  in  the 
courts  of  the  United  States,  the  right  to  attach  property  to  compel  the 
appearance  of  persons  can  be  properly  used  only  in  cases  in  which  such 
persons  are  amenable  to  the  process  of  the  court,  in  personam.  The 
question  was  certainly  presented  in  the  case,  and  although  it  was  not  nec- 
essary to  the  judgment  to  decide  it,  as  was  held  by  the  four  dissenting 
judges,  yet  the  case  must  be  considered  as  deciding  that  the  federal  courts, 
under  the  law  as  it  then  stood,  had  no  authority  to  proceed  by  foreign 
attachment,  as  it  was  regulated  by  the  laws  of  Pennsylvania. 

But,  doubtless,  in  view  of  this  decision,  the  act  of  Congress  of  June  6, 
1872,  greatly  enlarges  the  authority  of  the  federal  courts  in  the  employ- 
ment of  remedies.  By  the  sixth  section  of  that  act,  Rev.  Stat.  sec.  915, 
it  is  enacted  that  "  in  common  law  causes  in  the  circuit  and  district  courts 
the  plaintiff  shall  be  entitled  to  similar  remedies,  by  attachment  or  other 
process  against  the  property  of  the  defendant,  which  are  now  provided  by 
the  laws  of  the  state  in  which  such  court  is  held  for  the  courts  thereof." 

The  federal  courts  in  this  state  are  thus  invested  with  undoubted 
authority  to  proceed  against  non-resident  persons  by  attachment  of  their 
property,  as  may  be  done  by  the  laws  of  the  state. 

Was  the  plaintiff,  then,  entitled  to  an  allowance  of  his  motion  for  judg- 
ment against  the  defendant  for  default  of  appearance  ?  It  was  denied  by 
the  court  below,  for  the  reason  that  the  cause  of  action,  as  appears  from 
the  declaration,  would  not  support  a  proceeding  by  foreign  attachment. 

The  action  is  debt,  and  the  declaration  avers  that  a  limited  partnership 
was  formed  between  Charles  Vezin  and  the  defendant,  to  the  capital  of 
which  the  defendant  contributed  $50,000  as  a  special  partner ;  that  dur- 
ing the  continuance  of  the  term,  at  certain  times  stated,  the  defendant 
withdrew  from  the  capital  contributed  by  him  specific  sums  of  money,  as 
and  in  the  name  of  interest  on  the  said  capital,  whereby  the  original  capi- 
tal was  reduced  by  the  amount  so  received  by  iiim  ;  and  the  demand  is  to 
recover  from  the  defendant  these  several  sums  as  received  by  him  in  vio- 
lation of  law. 

The  suit  is  brought  to  enforce  a  statutory  liability  claimed  to  be  im- 
posed upon  the  special  partner,  under  the  circumstances  stated  in  the 
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declaration.  By  the  statute  (Brightly's  Purdon,  937)  it  i»  enacted  "  that 
if  it  shall  appear  that  by  the  payment  of  interest  or  profits  to  any  special 
partner  the  original  capital  has  been  reduced,  the  partner  receiving  the 
same  shall  be  bound  to  restore  the  amount  necessary  to  make  good  his 
share  of  capital  with  interest."  The  liability  to  restore  is  complete,  if 
the  payments  to  a  special  partner  reduces  the  capital,  and  he  may  be  com- 
pelled to  repay  the  deficiency  in  his  share  of  the  capital  thus  caused  by 
an  appropriate  action. 

Is  a  foreign  attachment  then  an  allowable  method  in  Pennsylvania  of 
commencing  such  action  ? 

Any  demand  arising  ex  contractu  which  is  susceptible  of  ascertainment 
by  a  definite  standard  may  be  the  foundation  of  a  foreign  attachment. 
In  Strode  v.  Little,  9  Wr.  418,  Mr  Justice  Woodward,  says :  "  Under  our 
statutes,  which  being  remedial,  are  to  be  liberally  construed,  foreign  at- 
tachments may  issue  in  all  actions  sounding  in  contract,  where  the  plain- 
tiff can  swear  to  the  amount  claimed,  or  the  court,  upon  a  rule  to  show 
cause  of  action,  can  get  at  the  sum  in  controversy  with  sufficient  accuracy 
to  fix  the  amount  of  bail  which  the  defendant  is  to  give  to  dissolve  the  at- 
tachment." This  is  the  settled  construction  of  the  Pennsylvania  statutes, 
and  the  demand  in  this  case  is  fully  within  it  It  is  a  determinate  and 
certain  sum,  received  under  circumstances  stated  in  the  declaration, 
which  imposed  upon  the  defendant  a  statutory  obligation  to  repay  it,  and 
for  the  recovery  of  which  an  action  ex  contractu  is  the  appropriate  remedy. 

The  motion  of  the  plaintiff  in  error  for  judgment  for  default  of  appear- 
ance by  the  defendant  ought,  therefore,  to  have  been  granted,  and  the 
cause  is  remanded  to  the  district  court,  with  directions  to  allow  said  mo- 
turn  and  to  enter  judgment  accordingly. 


SUPREME  COURT  OF   NEW  HAMPSHIRE. 

(To  appear  in  54  N.  H.) 

DOUBLE  TAXATION.  —  BAILBOAD. 

KIMBALL  v.  MILFORD. 

If  a  railroad  corporation,  situated  in  another  state,  pays  a  specific  tax  upon  all  its  capi- 
tal invested  or  expended,  whether  represented  By  capital  stock  or  indebtedness  of  tne 
♦corporation,  and  such  taxation  is  declared  to  be  in  lieu  of  all  state,  county,  township, 
or  other  taxes  in  that  state,  and  it  appears  that  such  specific  tax  was  intended  to  be  a 
fair  equivalent  for  the  taxes  that  would  otherwise  be  laid  on  such  property  by  the  or- 
dinary means  of  taxation,  such  property  should  not  again  be  taxed  in  this  state  to  the 
owners  of  shares  of  the  capital  stock  of  such  corporation. 

Petition  for  abatement  of  tax,  by  John  Kimball,  against  the  town  of 
Milford.  The  petitioner  resided  in  said  town  April  1,  1873,  and  owned 
ten  shares  of  the  capital  stock  of  the  Michigan  Central  Railroad,  a  cor- 
poration created  by  the  laws  of  Michigan,  and  with  its  railroad  wholly 
located  in  that  state.    The  selectmen  of  Milford  assessed  a  tax  of  $15.50 
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on  said  shares  against  the  petitioner  as  of  that  day.  The  petitioner  offers 
to  prove  that  he  in  all  respects  complied  with  the  laws  in  respect  to  giving 
in  his  invoice  of  taxable  property  for  that  year,  duly  applied  to  said  se- 
lectmen to  abate,  said  tax  on  the  ground  that  the  shares  were  not  liable  to 
taxation  here,  and  informed  them  that  they  were  subject  to  taxation,  and 
were  taxed  for  that  year,  in  Michigan,  under  the  laws  of  that  state.  The 
selectmen  refused  to  make  the  abatement,  and  therefore  this  petition  was 
filed.  A  tax  was  assessed  upon  said  shares  against  the  corporation  for 
8aid  year,  and  paid,  in  conformity  with  the  prions  of  the  charter  of 
said  corporation,  approved  March  28, 1846,  and  of  the  Compiled  Laws  of 
Michigan,  vol.  1,  ch.  22,  being  eh.  21  of  the  Revised  Statutes  of  Michigan 
of  1846,  and  no  tax-  in  any  other  form  was  assessed  on  the  shares  in  that 
state.  Either  party  may  refer  to  the  provisions  of  the  charter,  and  of  the 
Constitution  and  laws  of  Michigan  bearing  upon  the  question  arising  upon 
said  petition.  The  petition  is  to  be  dismissed,  or  the  tax  abated,  or  other 
order  made,  according  to  the  opinion  of  the  court  upon  the  foregoing  facts. 
Case  reserved. 

Q-.  Y.  Sawyer  &  Sawyer,  Jr^  for  the  petitioner.  The  Michigan  Cen- 
tral Railroad  was  incorporated  by  act  of  the  legislature  of  that  state,  ap- 
proved March  28,  1846  ;  and  sec.  33  of  its  charter  declares  that  the  cor- 
poration, "after  February  1, 1851,  shall  pay  to  the  state  an  annual  tax 
of  three  fourths  of  one  per  cent,  upon  its  capital  stock  paid  in,  including 
the  two  millions  of  purchase  money  paid  to  the  state,  and  also  upon  all 
loans  made  to  said  company  for  the  purpose  of  constructing  its  road,  or 
purchasing,  constructing,  chartering,  or  hiring  steamboats,  ....  and 
the  property  and  effects  of  said  company,  whether  real,  personal,  or  mixed, 
shall,  in  consideration  thereof,  be  exempt  from  all  and  any  tax,  charge, 
or  exaction,  by  virtue  of  any  law  of  this  state,  now  or  hereafter  to  be  in 
force,  except  penalties  by  this  act  imposed."  In  sec.  39  the  right  is  re- 
served to  the  state  to  alter,  amend,  or  repeal  the  charter,  at  any  time 
after  thirty  years  from  its  passage,  by  a  vote  of  two  thirds  ovf  each  branch 
of  the  legislature. 

This  mode  of  taxing  railroad  property  by  specific  tax  on  the  capital 
pud  in,  whether  represented  by  the  snares  or  the  debts  of  the  corporation, 
was  adopted  in  Michigan,  by  Act  of  1855,  Comp.  Stats,  of  Michigan  of 
1872,  ch.  75,  p.  744,  for  all  railroad  and  certain  other  corporations  with 
a  similar  exemption  from  other  taxation.  The  Constitution  of  Michigan 
recognizes  and  authorizes  the  distinction  in  taxation  between  the  general 
mass  of  property  to  be  subjected  to  a  uniform  rate  of  assessment  and  a 
specific  tax,  in  lieu  of  all  other,  upon  the  property  of  banking,  railroad, 
plank-road,  and  other  corporations.  Thus,  art.  14,  sec.  1,  prescribes  the 
way  in  which  specific  taxes  shall  be  applied ;  sec.  10  authorizes  the  col- 
lection of  .specific  taxes  accruing  under  existing  laws,  and  empowers  the 
legislature  to  make  provision  for  the  collection  of  specific  taxes  from  rail- 
road and  other  corporations  created  after  the  adoption  of  the  Constitu- 
tion ;  and  sec.  11  declares  that  the  legislature  shall  provide  a  uniform 
rate  of  taxation  "  except  on  property  paying  specific  taxes."  And  the 
legislature  have  provided  such  uniform  rate  (Comp.  Stats,  title  8,  p.  359), 
by  enacting,  ch.  21,  sec.  1,  that  all  property,  real  and  personal,  not  ex- 
pressly exempted,  shall  be  subject  to  taxation;  sec.  14,  that  inventories 
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be  taken  upon  which  the  taxes  are  to  be  assessed ;  sec  15,  that  the  inven- 
tories shall  set  forth,  under  fourteen  different  heads,  the  various  classes  of 
personal  property ;  and  sec.  17,  that  the  shares  of  any  corporation  required 
to  pay  a  specific  tax  shall  not  be  included  in  the  inventory.  It  is  clear, 
we  submit,  that  this  specific  tax  is  regarded,  under  the  legislation  in  Mich- 
igan, as  a  tax  on  the  shares  to  the  owner ;  and,  at  the  rate  of  three  fourths 
of  one  per  cent,  on  all  moneys  invested  in  the  railroad,  regardless  of  de- 
preciation and  fluctuations  in  the  market  value  of  the  stock,  is  at  least 
equal  to  the  average  rate  of  taxation  on  property  generally  in  this  state 
from  1851  to  1863. 

Such  a  tax  of  one  per  cent,  on  deposits  in  savings  banks,  established  in 
1869  as  the  fixed  policy  of  this  state,  even  under  the  present  burdensome 
taxation,  is  under  our  legislation  regarded  as  a  fair  and  full  tax  on  the  de- 
posit as  money  at  interest.  In  fixing  the  per  cent,  for  such  certain  tax  on 
the  whole  amount  invested  for  a  series  of  years,  to  make  it  as  near  as  may 
be  uniform  with  the  rate  at  which  the  general  mass  of  property  is  taxed, 
sound  policy  would  seem  to  dictate  that  the  probable  depreciation  and 
prospective  fluctuations  in  the  market  value  of  the  property  should  be 
considered.  Notwithstanding  the  slight  uncertainty  winch  the  corruption 
of  the  times,  creeping  here  and  there  into  the  management  of  savings  in- 
stitutions, may  have  thrown  upon  the  market  value  of  savings  banks  de- 
posits, it  is  surely  safe  to  claim  that  they  are  more  stable  in  character, 
subject  to  less  of  fluctuation  and  uncertainty,  and  of  higher  value,  on  the 
whole,  in  the  market,  in  proportion  to  their  par  value,  than  railroad 
stocks ;  and  that  a  certain  fixed  tax  of  three  fourths  of  one  per  £ent.  for  a 
series  of  years,  on  the  entire  amount  expended  in  the  construction  of  rail- 
roads, is  a  higher  rate  of  taxation,  in  comparison  with  an  ad  valorem  tax 
on  the  same  property,  than  is  one  per  cent,  on  the  amount  deposited  in 
savings  banks  in  comparison  with  a  tax  assessed  according  to  its  market 
value.  The  settled  policy  of  Michigan,  for  more  than  twenty  years,  has 
been  to  tax  the  money  invested  in  railroad  and  certain  other  corporations 
at  a  fixed  and  definite  rate.  It  must  be  assumed  that  three  fourths  of 
one  per  cent,  for  the  twenty-four  years  that  taxation  at  that  rate  upon  the 
whole  money  expended  in  this  railroad  has  been  imposed  upon  it,  is  a  fair 
and  full  equivalent  for  a  tax  upon  its  appraised  value  from  year  to  year. 
The  mere  accident  of  the  temporary  increase  of  the  rate  of  taxation,  by 
reason  of  war  expenses,  ought  not  to  be  permitted  to  enter  into  the  ac- 
count. 

The  settled  policy  of  this  state  is  to  tax  railroad  and  manufacturing 
shares,  and  deposits  in  savings  banks,  directly  to  the  corporation,  and  in 
case  of  savings  banks,  by  a  specific  tax  at  a  fixed  and  certain  rate,  year 
after  year,  precisely  as  in  the  case  of  railroad  shares  in  Michigan.  Under 
our  Constitution,  which  requires  all  taxes  to  be  proportionate  upon  all  in- 
habitants and  estates,  such  tax  can  be  justified  only  upon  the  ground  that 
the  rate  renders  it  a  fair  and  full  tax  in  proportion  to  that  on  the  gen- 
eral mass  of  property.  It  is  quite  evident  that  our  legislature  did  not 
deem  the  advanced  rate  at  which  the  general  mass  must  necessarily  be  as- 
sessed by  reason  of  the  temporary  burdens  left  by  the  rebellion,  as  a 
{ roper  element  of  computation  in  adjusting  the  fixed  rate  for  deposits, 
[ere,  then,  we  have,  as  in  Michigan,  two  modes  of  taxation ;  one  upon 


November,  1875.]         THE  AMERICAN  LAW  TIMES  REPORTS.  607 

Vol.  II.]  Kimball  p.  Milford.  [No.  11. 

the  mass  of  property  at  its  valuation,  the  other  upon  certain  property  at 
a  fixed  and  definite  rate,  which  in  our  case,  at  one  per  cent,  on  deposits 
during  the  six  years  past,  when  property  here  has  been  excessively  bur- 
dened by  the  necessity  for  extraordinary  taxation,  is  nevertheless  a  fair 
equivalent  for  a  tax  ad  valorem.  On  what  ground  can  it  be  said  that  the 
three  fourths  of  one  per  cent.,  as  the  rate  of  taxation  for  railroad  property 
in  Michigan,  is  not,  for  the  twenty-four  years  that  this  corporation  has 
been  so  taxed,  a  fair  and  full  equivalent  for  an  ad  valorem  tax  on  its 
property  for  that  period  ? 

We  contend  that  this  tax  so  assessed  in  Michigan  against  the  corpora- 
tion is  an  assessment  and  tax  "  to  the  petitioner  by  the  town  where  the 
corporation  is  located,"  as  those  terms  in  the  third  clause  of  sec.  5,  ch.  49, 
Gen.  Stats.,  are  to  be  understood.  This  clause  is  merely  a  reenactment 
of  sec.  1,  ch.  1419,  of  the  LawB  of  1853,  which  was  in  force  when  the 
General  Statutes  were  adopted.  In  the  original  act  the  language  is:  "All 
bank,  railroad,  and  other  stock  in  corporations  located  out  of  the  state  shall 
be  taxed,  when  owned  by  citizens  of  the  state,  which  is  not  taxed  to  the 
owners  by  the  towns  or  cities  where  the  corporations  are  located."  In  the 
Gen.  Stats,  more  briefly :  "  Stock  in  corporations  located  out  of  the  state 
owned  by  persons  living  in  the  state/'  &c.  The  original  act  mentions 
specifically  "  bank,  railroad,  and  other  corporations,"  such  as  manufactur- 
ing corporations,  which,  as  well  as  banks,  have  a  fixed  location  in  some 
town  or  city.  In  its  application  to  railroad  corporations,  the  word  town 
or  city,  as  used  in  the  statute,  is  to  be  construed  "  place  incorporated,  or 
whose  inhabitants  are  required  to  pay  any  tax."  Gen.  Stats,  ch.  1,  sec. 
5.  So  construed,  it  means  the  State  of  Michigan  as  the  place  whose 
inhabitants  are  required  to  pay  a  tax,  and  in  which  the  subject  matter 
referred  to  —  the  Michigan  Central  Railroad  —  is  located.  The  same 
provision  in  respect  to  the  construction  to  be  given  to  the  word  u  town  " 
or  "  city "  was  contained  in  the  Revised  Statutes,  and  was  in  force  in 
1858,  when  the  original  act,  ch.  1419,  was  passed.  This  third  clause,  in 
its  application  to  this  case,  is  to  be  read  as  declaring  in  hcec  verba: 
"  Stock  in  the  Michigan  Central  Railroad  owned  here  is  to  be  taxed  here, 
if  not  taxed  by  the  State  of  Michigan." 

So,  too,  the  tax  is  one  "  to  the  owner  "  and  "  on  his  stock,"  as  those 
terms  in  the  third  clause  are  to  be  understood.  The  phrase  "  taxed  to  the 
owner,"  as  here  used,  cannot  mean  a  tax  assessed  in  Michigan  against  the 
owner  here,  in  the  sense  of  a  tax  to  him  as  a  citizen  of  that  stater  for 
which  his  body  could  be  arrested  or  his  chattels  distrained.  Such  a  tax 
would  be  a  nullity,  because  he  is  not  within  the  jurisdiction  to  be  taxed 
there  personally.  It  must  therefore  mean  a  tax,  the  burden  of  which  is 
to  rest  upon  him  or  his  property,  —  in  effect,  a  charge  upon  his  shares, 
and  in  that  sense  a  tax  to  him  and  upon  the  shares.  Bv  sec.  7,  ch.  49, 
Gen.  Stats.,  it  is  declared  that  "  no  statute  provision  shall  be  so  construed 
as  to  subject  any  stock  to  double  taxation."  This  provision  was  first 
enacted  in  the  Act  of  1853,  ch.  1419,  with  special  reference  to  the  provi- 
sion contained  in  the  first  section  for  taxing  shares  in  foreign  corporations 
owned  here,  the  second  section  providing  that  " neither  this  act"  nor 
other  laws  of  the  state  should  be  so  construed.  To  tax  the  whole  cor- 
porate property  to  the  corporation,  and  then  the  whole  of  the  shares  to 
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the  owners,  would  clearly  be  a  case  of  double  taxation.  On  this  ground, 
shares  in  railroad  and  manufacturing  corporations  and  deposits  in  savings 
banks  are  exempted  from  taxation  to  the  shareholders  and  depositors.  Is 
it  any  the  less  a  double  taxation,  except  only  as  to  the  extent  to  which  it 
is  carried,  when,  the  whole  property  being  taxed  to  the  corporation,  ten 
shares  representing  a  proportionate  part  of  the  property  are  taxed  to  the 
owner?  We  submit  that  there  is 'no  way  of  subjecting  shares  in  a 
foreign  corporation  owned  here  to  double  taxation  here,  but  by  taxing  the 
shares  to  the  owner  here,  when  its  property  is  taxed  where  it  is  located ; 
or  its  shares  taxed  there  and  the  corporation  required  to  pay,  or  the  tax 
there  made  a  lien  on  the  shares.  In  such  case,  the  shares  owned  here 
would  be  subject  to  two  burdens,  the  double  taxation  which  sec.  7,  ch.  49, 
forbids,  —  first,  the  tax  there  on  the  corporate  property  or  shares  resting 
equally  on  resident  and  non-resident  owners ;  and  second,  the  tax  on  the 
shares  owned  here,  from  which  all  owners  of  shares  elsewhere  would  be 
exempt.     Smith  v.  Exeter*  37  N.  H.  556. 

Wadleigh  $  Wallace^  for  the  defendants.  The  General  Statutes,  in 
clear  and  unmistakable  terms,  require  the  taxation  of  "  stock  in  cor- 
porations located  out  of  the  state,  which  is  not  assessed  and  taxed  to  the 
individuals  owning  the  same  by  the  towns  where  the  corporations  are 
located.     Ch.  49,  sec.  6,  p.  116. 

The  Act  of  1853,  which  is  misquoted  in  the  petitioner's  brief,  was 
equally  explicit,  and  required  the  taxation  of  all  u  stocks  in  corporations 
located  out  of  this  state  and  owned  by  persons  living  in  this  state,  which 
is  not  by  the  towns  and  cities  where  such  corporations  were  located, 
assessed  and  taxed  to  the  individuals  owning  the  same ; "  Laws  of  1853, 
ch.  1419,  sec.  1 ;  that  the  petitioner's  stock  was  not  assessed  and  taxed 
to  him  in  Michigan  seems  too  clear  for  argument.  To  contend  that  it 
was,  requires  such  ingenuity  as  proves  a  horse-chestnut  to  be  a  chestnut 
horse. 

The  only  tax  levied  upon  the  Michigan  Central  Railroad  or  its  stock  in 
the  State  of  Michigan  was  under  the  provisions  of  the  Comp.  Laws  of 
1872,  vol.  1,  ch.  22,  which  are  as  follows :  — 

44  Sec.  5.  Every  company  heretofore  incorporated,  or  hereafter  to  be 
incorporated  within  this  state,  for.  the  purpose  of  constructing  or  using 
any  railroad,  canal,  or  turnpike  therein,  snail  pay  a  yearly  tax  to  the 
state  of  three  fourths  of  one  per  cent,  on  the  amount  of  capital  stock  of 
sucl}  company  paid  in  or  secured  to  be  paid,  which  tax  shall  be  paid  into 
the  state  treasury  by  said  corporations  respectively  on  or  before  the  first 
Monday  in  October,  in  the  year  one  thousand  eight  hundred  and  forty- 
seven,  and  in  each  year  thereafter.  Sec.  6.  Such  tax  shall  be  in  lieu  of 
all  state,  county,  township,  or  other  taxes  in  this  state  on  the  capital 
stock  of  said  corporations,  and  on  the  railroad,  canal,  or  turnpike  con- 
structed or  used  oy  any  such  corporation,  and  on  the  real  and  personal 
property  in  which  said  capital  stock  shall  be  invested,  and  which  shall  be 
used  and  occupied  by  any  such  company  in  accordance  with  the  provi- 
sions of  its  charter  and  the  laws  of  this  state  in  the  construction  or  use  of 
such  railroad,  canal,  or  turnpike." 

It  is  clear  that  the  petitioner's  shares  of  stock  were  never  taxed  in 
Michigan  at  all,  and  there  is  no  double  taxation  in  this  case  within  the 
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meaning  of  the  General  Statutes.  What  is  called  a  tax  in  Michigan  is 
merely  a  fixed  percentage  upon  the  capital  stock  of  all  railroad,  canal, 
and  turnpike  corporations,  without  any  reference  to  the  value  of  their 
shares  or  property.  The  petitioner,  as  a  stockholder,  has  an  interest  in 
the  accumulated  earnings  of  the  corporation,  the  increase  in  the  value  of 
its  property,  and  any  gratuities  it  may  have  received.  The  tax  in 
Michigan  is  not  a  tax  upon  his  property  as  a  stockholder.  Nay,  it  is  not 
a  tax  at  all,  but  rather  a  sum  paid  in  lieu  of  a  tax.  It  does  not  vary  with 
the  value  of  the  stock,  but  has  the  character  of  a  bonus  paid  by  the 
corporation  for  its  franchises  and  for  the  privilege  of  exemption  from 
taxation.     Savings  Bank  v.  Nashua,  46  N.  H.  399. 

In  Van  Allen  v.  Assessors,  3  Wall.  588,  584,  the  court  say :  u  But  in 
addition  to  this  view,  the  tax  on  the  shares  is  not  a  tax  on  the  capital  of 
the  bank.  The  corporation  is  the  legal  owner  of  all*  the  property  of  the 
bank,  real  and  personal,  and,  within  the  powers  conferred  upon  it  by  the 
charter  and  for  the  purposes  for  which  it  was  created,  can  deal  with  the 
corporate  property  as  acutely  as  a  private  individual  can  deal  with  his 
own.  A  stiking  exemplification  may  be  seen  in  the  case  of  the  Queen  v. 
Arnoud,  9  Adoi.  &  Ellis  N.  S.  806.  The  question  related  to  the  registry 
of  a  ship  owned  by  a  corporation.  Lord  Denman :  *  It  appears  to  me 
that  the  British  corporation  is,  as  such,  the  sole  owner  of  the  ship.  The 
individual  members  of  the  corporation  are  no  doubt  interested,  in  one 
sense,  in  the  property  of  the  corporation,  as  they  may  derive  individual 
benefits  from  its  increase,  or  loss  from  its  decrease;  but  in  no  legal  sense 
are  the  individual  members  the  stockholders.'  The  interest  of  the  share- 
holder entitles  him  to  participate  in  the  net  profits  earned  by  the  bank  in 
the  employment  of  its  capital,  during  the  existence  of  its  charter,  in 
proportion  to  the  number  of  it  shares,  and,  upon  its  dissolution  or  ter- 
mination, to  his  proportion  of  the  property  that  may  remain  of  the  cor- 
poration after  the  payment  of  its  debts.  This  is  a  distinct,  independent 
interest  on  property  held  by  the  shareholder,  like  any  other  property  that 
may  belong  to  nim." 

smith  v.  Exeter  is  not  in  point.  In  that  case,  all  the  property  of  the 
corporation  paid  a  full  tax  in  Illinois.  Besides,  the  case  was  so  slightly 
considered  by  the  court  that  the  decision  was  based  upon  the  Comp. 
Laws  of  1853,  instead  of  the  Act  of  June,  1853,  under  which  the  case 
arose. 

In  this  case,  the  petitioner's  claim  of  double  taxation  is  absurd.  No 
tax  upon  his  interest  in  the  corporation  was  levied  in  Michigan.  Here  he 
is  only  taxed  for  the  actual  value  of  his  shares,  subject  to  the  specific  tax 
upon  the  corporation  in  Michigan  and  the  tax  here,  and  taking  both  into 
account  in  estimating  such  value.  So  far  as  the  specific  tax  tends  to 
lessen  his  receipts  and  thereby  diminish  the  value  of  his  shares,  he  has 
received  the  full  benefit  of  it  in  their  appraisal.  Both  the  letter  and  the 
spirit  of  our  law  require  him  to  pay  here  this  just  and  equal  tax  upon  the 
actual  value  of  his  shares ;  and  the  statutes  should  not  be  wrested  from 
their  plain  meaning,  to  enable  him  to  escape  the  burdens  of  taxation,  upon 
the  plea  that  the  corporation  has  paid  the  mere  pittance  imposed  upon  it 
by  the  State  of  Michigan  for  the  purpose  of  enticing  capital  there  to 
escape  taxation. 


510  THE  AMERICAN  LAW  TIMES  REPORTS.         [Norember,  1875. 

Vol.  II.]  Kimball  v.  Miltord.  [No.  11. 

Sargent,  C.  J.  No  question  is  raised  but  that  the  quotations  from  the 
statutes  of  the  State  of  Michigan,  by  the  counsel  upon  both  sides,  are 
correctly  cited. 

From  these  it  appears  that  this  stock  is  taxed  in  the  State  of  Michigan, 
under  the  laws  of  that  state,  paying  a  specific  tax  of  three  fourths  of  one 

Ser  cent,  upon  all  its  capital  stock  paid  in,  including  two  millions  of 
ollars  purchase  money  paid  to  the  state,  and  also  upon  all  loans  made 
to  said  company  for  the  purpose  of  constructing  its  road,  or  purchasing, 
constructing,  chartering,  or  hiring  steamboats;  and  it  is  provided  that 
this  specific  tax  shall  be  in  full  for  all  taxes,  charges,  or  exactions,  by 
virtue  of  any  law  of  the  state. 

This  stock  is  in  that  way  once  taxed  in  Michigan.  If  it  was  owned  in 
the  State  of  Michigan,  it  clearly  could  not  be  taxed  again  to  such  stock- 
holder in  that  state.  The  rate  of  taxation  being  three  fourths  of  one  per 
cent,  on  the  whole  amount  invested  in  the  railroad,  whether  paid  to  the 
state,  or  for  construction,  or  for  steamboats,  &c,  whether  represented  by 
capital  stock,  or  bonds,  or  debts  of  any  kind,  regardless  of  fluctuations 
and  of  depreciations  in  the  market  value  of  the  stock,  would  probably  be 
fully  equal  to  the  average  rate  of  taxation  in  that  state,  or  in  our  own, 
from  the  year  1840  to  1863. 

But  it  is  claimed  that  sec  5,  par.  S,  ch.  49,  General  Statutes,  in  terms, 
requires  that  this  stock  be  taxed  in  tins  state  to  the  individuals  owning 
the  same,  because  the  stock  has  not  been  taxed  to  them  "  by  the  towns 
where  such  corporations  are  located."  But  in  this  case  the  specific  tax  is, 
by  special  provision  of  the  statute  of  Michigan,  to  be  "  in  lieu  of  all  state, 
county,  township,  or  other  taxes  in  this  state,  on  the  capital  stock  of  said 
corporations,  and  on  the  railroad,  canal,  or  turnpike,  constructed  or  used 
by  any  such  corporation,  and  on  the  real  and  personal  property  in  which 
said  capital  stock  shall  be  invested,"  &c 

This  corporation  pays  a  tax  on  all  its  capital  expended,  whether 
represented  by  the  shares  of  stock,  or  the  debts  of  the  corporation,  and 
this  tax  is  to  be  in  lieu  of  all  other  taxation.  If  this  plaintiff  owned  bank 
stock  in  the  State  of  Michigan,  and  the  stock  was  all  taxed  in  that  state 
in  the  town  where  said  bank  is  located,  and,  though  taxed  to  the  individ- 
ual stockholders,  the  bank  should  pay  all  such  taxes  before  declaring 
dividends,  then  he  should  not  be  taxed  again  upon  the  same  stock  in  this 
state.  But  a  railroad  is  not  generally  located  in  any  one  town,  for  the 
purposes  of  taxation,  as  a  bank  is,  but  is  taxed  by  the  state,  as  in  this 
case ;  and  when  that  state  tax  is  declared  to  be  in  ueu  of  all  other  taxes, 
whether  imposed  by  the  towns,  or  in  any  other  way,  it  is  thus  made  a 
substitute  for  such  town  taxes,  which  would  excuse  the  stockholder  in 
that  state  from  any  town  tax  on  such  stock. 

And  the  question  is,  whether  this  substitute  for  the  town  taxes  comes 
within  the  spirit  of  our  statute,  and  answers  the  requirement  of  our  law. 
It  is  held,  substantially,  that  it  does  so,  in  Smith  v.  JSxeter,  37  N.  H.  556. 
But  if  there  were  any  doubt  upon  that  point,  sec.  7  of  the  same  chapter 
would  seem  to  settle  the  matter,  which  provides  that  "no  statute  provision 
shall  be  so  construed  as  to  subject  any  stock  to  double  taxation."  And  see 
Saving*  Bank  v.  Nashua,  46  N.  H.  389,  and  Savings  Bank  v.  Portsmouth, 
52  N.  H.  17.    If  there  could  be  any  doubt  as  to  the  construction  of  sec* 
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5,  after  the  decision  in  Smith  v.  Exeter,  supra,  it  would  seem  to  be  re- 
moved by  the  provision  of  sec*  7,  ch.  49,  General  Statutes. 

But  it  is  suggested  that  this  three  fourths  of  one  per  cent,  is  not  to  be 
considered  as  a  tax,  but  rather  a  bonus,  or  royalty  paid  to  the  state  for 
the  privilege  of  constructing  and  operating  a  railroad  in  that  state.  If  this 
were  so,  and  in  consequence  of  this  bonus  paid  to  the  state  it  was  the  real 
understanding  that  the  property  was  to  be  exempted  from  all  taxation  in 
that  state,  then  the  stock  should  be  taxed  here.  But  if  the  property  is 
really  taxed  there,  and  all  of  it  is  thus  taxed,  then  it  should  not  be  taxed 
again.  By  the  charter  of  this  corporation,  granted  in  1846,  it  was  re- 
quired to  pay  a  certain  "  specific  tax  to  the  state,  and  in  consideration 
thereof,  the  property  and  effects  of  the  company  were  to  be  exempt  from 

all  and  any  tax by  virtue  of  any  law  of  this  state."    This  was  a 

provision  that  the  property,  by  paying  one  tax,  should  be  exempt  from  all 
other  taxes.  But  by  the  Act  of  1855  (see  Compiled  Statutes  of  1872),  it 
was  provided  that  said  specific  tax  to  the  state  **  shall  be  in  lieu  of  all " 
other  taxes,  or  a  substitute  for  all  other  taxes  on  the  capital  stock  of  said 
corporation,  and  upon  the  railroad  constructed  or  used  by  the  corporation. 

But  we  have  already  seen  that  this  tax  paid  to  the  state  upon  ail  the 
capital  expended  in  the  construction  or  purchase  of  the  roads,  whether 
represented  by  the  capital  stock,  or  bonds,  or  other  indebtedness  of  the 
company,  amounts  to  a  tax  as  high  as  the  average  rate  of  taxation  upon 
other  property  in  that  state  or  this,  from  1840  up  to  the  time  of  the  war; 
that  it  was  in  substance  and  in  fact  a  tax,  and  not  a  bonus  or  royalty,  and 
was  intended  to  be,  so  far  as  we  can  see,  a  fair  assessment  upon  the  prop- 
erty of  the  corporation,  including  its  capital  stock.  This  being  so,  we 
cannot  doubt  that  this  tax  should  be  abated  upon  the  ground  that  to  tax 
it  again  here  in  this  way  would  be  a  double  taxation  of  the  property. 

Tax  abated 


CIRCUIT   COURT  OF  THE  UNITED   STATES.  —  EASTERN  DIS- 
TRICT  OF  PENNSYLVANIA. 

[October,  1874.] 

trade-mark.  —  representing  article  to  be  protected  by  patent 

when  patent  has  been  declared  void. 

CONSOLIDATED  FRUIT  JAR  CO.  v.  DORFLINGER. 

Complainants  used  to  distinguish  jars  the  designations  "  Mason* 8  Patent,  Nov.  SO th, 
1858,"  "  Mason's  Improved,"  "  The  Mason  Jar  of  1858."  It  appeared  that  the  jars 
had  been  protected  by  a  patent  that  had  been  adjudged  to  be  invalid.  Held,  that 
the  designations  had  a  tendency  to  mislead  the  public,  and  could  not,  therefore,  be 
protected  as  trade-marks. 

In  respect  of  the  designation  "  The  Mason  Jar  of  1872,"  the  objection  held  not  to  be 
applicable. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Cadwallader,  J.     The  oomplainante  deduoe  their  asserted  right 
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under  Mason,  who  was  the  patentee  of  certain  alleged  improvements  in 
fruit  jars.  There  has  been  a  judicial  decision  against  the  validity  of  his 
patent ;  and  they  do  not  now  assert  its  validity.  But  they  claim  a  trade- 
mark in  what  I  think  is  not  sufficiently  distinguishable  from  a  claim  of 
exclusive  right  in  the  patented  privilege.  In  other  words,  the  alleged 
trade-mark  is  either  deceptively  obscure,  or  purports  to  be  for  the  subject 
of  the  patent,  or  to  include  it.  These  remarks  apply,  whether  the  trade- 
mark is  claimed  in  the  words"  Mason's  patent,  November  30tA,  1858,"  or  in 
the  words  "  Mason'*  Improved"  or  in  the  words  "  The  Mason  Jar  of  1858," 
or  in  any  substantially  similar  form  of  words.  If  there  had  not  been  a 
patent,  a  different  import  might  perhaps  be  attributable  to  the  second  and 
third  of  the  forms  of  words  which  have  been  quoted.  But  when  the  ques- 
tion is  considered  with  reference  to  the  preexistence  of  a  patent  to  Mason, 
these  expressions  are  to  be  understood  as  applying  to  it,  or  as  including 
the  subject  of  it. 

The  patentee  of  an  alleged  invention,  in  consideration  of  the  exclusive 
privilege  granted  to  him  for  a  limited  period,  is  bound  to  disclose  fully  his 
secret ;  and  is  understood  as  dedicating  the  supposed  invention  to  the  pub- 
lic, subject  to  the  supposed  exclusive  privilege.  If  the  privilege  is  in- 
valid, the  dedication  is  immediate  and  absolute.  It  has,  therefore,  been 
contended  that  the  rights  of  the  public  ought  to  be  protected  against  any 
subsequent  assertion  by  the  patentee  of  an  independent  right  under  the 
name  of  a  trade-mark. 

This  objection  to  the  complainants*  alleged  right  would  prevail,  if  it 
covered  the  whole  of  the  question.  But  it  does  not.  The  answer  to  the 
objection  is,  that  a  tradesman  who  has  an  invalid  patent  may  nevertheless 
rightfully  use  the  subject  of  the  patent  himself,  and  that  he  ought,  in  that 
case,  to  be  protected  against  injury  by  others  who  falsely  impose  their 
goods  on  the  public  as  his  own.  Upon  this  view  of  the  subject  the  case 
of  Sykes  v.  Sykes  (3  Barn.  A  C.  541 ;  5  Dowl.  &  Ryl.  292)  was  decided 
in  the  year  1824.  It  is  a  decision  apparently  in  favor  of  the  complainants 
here.  It  was  hastily  considered  on  a  motion  for  a  new  trial,  a  rule  to 
show  cause  being  recused.  But  there  was  no  defect  in  the  reasoning  on 
the  point  upon  which,  alone,  it  was  decided. 

Another  objection,  however,  to  the  complainants'  bill,  does  not  admit, 
in  reason,  of  the  same  answer.  This  objection  is,  that  no  title  can  be  suc- 
cessfully asserted  in  a  trade-mark,  which  is  of  a  tendency  to  mislead  or 
deceive  the  public.  This  objection  may  avail  a  defendant,  notwithstand- 
ing what  would  otherwise  be  imputable  to  him  as  misconduct.  The  doc- 
trine is,  that  the  complainant  must  come  into  a  court  of  equity  with  clean 
hands.  4  De  G.,  J.  &  S.  149.  This  doctrine,  if  applicable  alike  at  law, 
was  overlooked  in  the  case  of  Sykes  v.  Sykes. 

The  direct  application  of  the  objection  appears  when  we  consider  that 
the  alleged  traae-mark  in  question  tends  rationally  to  induce  a  belief  that 
the  subject  of  it  is  a  securely  patented  invention  of  Mason,  whereas,  it 
has  been  judicially  decided  that  he  never  had  a  valid  patent  for  it  as  an 
invention. 

In  cases  prior  to  1863,  before  English  vice-chancellors,  the  authority 
of  Sykes  v.  Sykes,  supra,  could  not  be  disregarded ;  and  there  was  great 
hesitation  in  holding  directly  that  a  trade-mark  representing  an  article  as 
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patented,  when  in  fact  it  was  not  securely  protected  by  a  patent,  was  in- 
valid in  equity.  Thus  Vice-chancellor  Wood,  afterwards  Lord  Hatherley , 
in  1853,  intimated  an  opinion  that  the  trade-mark  would  be  invalid  where 
no  patent  had  ever  existed ;  Flavel  v.  Harrison,  10  Hare,  467 ;  but  af- 
terwards, in  the  same  year,  when  considering  the  case  of  a  patent  which 
had  expired,  suggested  some  qualification  of  the  general  doctrine.  EdeUten 
v.  Vlck,  11  Hare,  86,  87 ;  compare  with  Morgan  v.  McAdam,  86  L.  J.  Ch. 
229,  231.  But  such  doubts,  or  hesitations,  were  removed  in  England  by 
the  case  of  The  Leather  Cloth  Co.  v.  The  American  Leather  Uloth  Co., 
in  the  house  of  lords  in  1865,  11  H.  L.  528,  affirming  a  decree  made  by 
Lord  Chancellor  Westbury,  in  1863.  4  De  6.,  J.  &  S.  137.  In  this 
case  Lord  Kingsdown  said :  "  If  a  trade-mark  represents  an  article  as  pro- 
tected by  a  patent,  when  in  fact  it  is  not  to  protected,  it  seems  to  me  that 
such  a  statement  primd  facie  amounts  to  a  misrepresentation  of  an  impor- 
tant fact,  which  would  disentitle  the  owner  of  the  trade-mark  to  relief  in 
a  court  of  equity  against  any  one  who  pirated  it ;"  and  added,  that  he 
would  have  great  difficulty  m  assenting  to  the  distinction  suggested  by 
Vice-Chancellor  Wood,  in  the  case  which  had  been  cited.  11  H.  L.  54$, 
544.  Lord  Kingsdown  here  succinctly  restated  the  opinion  of  Lord  West- 
bury,  in  the  court  of  chancery ;  and  Lord  Westbury  adhered  to  it  in  the 
court  of  appeal.    Page  548. 

An  exception  from  this  rule  of  decision  had  been  previously,  and  has 
been  since,  recognized  in  the  case  of  an  article,  such  as  patent  leather,  or 
patent  thread,  whose  designation  of  this  kind  is  in  constant  use,  though 
no  one  supposes  that  it  is  thereby  intended  to  convey  the  impression  that 
the  subject  is  protected  by  any  patent.  Marshall  v.  Ross,  Law  Rep.  8 
Eq.  652,  653.  So  after  a  patented  privilege  is  long  since  expired,  such  a 
designation  may  have  become  a  general  or  special  word  of  art.  MM  v. 
Barrows,  4  De  GL,  J.  &  S.  165.  But  such  exceptions  only  confirm  the  rule 
of  decision  in  ordinary  cases. 

Lord  Westbury  in  the  court  of  chancery  (4  De  G.,  J.  &  S  188, 139) 
seems  to  have  had  American  decisions  in  view.  His  opinion  appears  to 
have  been  followed  in  the  Patent  Office  of  the  United  States.  If  other 
American  opinions  are  conflicting,  it  may,  perhaps,  be  attributable  to  undue 
deference  to  the  supposed  authority  of  Syhes  v.  Sykes.  If  there  be  such 
a  conflict,  the  question  is  too  doubtful  for  interlocutory  adjudication. 

The  above  observations  may  not  be  applicable  to  the  alleged  trade- 
mark in  the  worfls  "  The  Mason  Jar  of  1872."  The  complainant,  if  so 
advised,  may  renew  his  application  as  to  this  mark.  But  a  man  is  per- 
haps not  ail  liberty  to  flood  the  market  with  various  designations,  all  in- 
cluding more  or  less  of  a  common  subject,  without  making  the  differences 
very  distinct.  How  this  may  be  as  to  the  particular  subject  here,  I  can- 
not at  present  decide. 

As  to  the  other  alleged  trade-marks  a  preliminary  injunction  is  re* 
fused. 

vol.  n.  88 
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SUPREME  COURT  OF  NEW  HAMPSHIRE!. 

(To  appear  in  64  N.  H.) 

INSOLVENT  CORPORATION.  —  SUIT   BY.  —  DE   FACTO    ORGANIZATION. — 
SUIT  AGAINST  STOCKHOLDER.  —  DEMAND.  —  ULTRA  VIRES,  ETC. 

OSSIPEE  HOSIERY  AND  WOOLLEN  MANUFACTURING  CO.  t;  CANNEY. 

In  an  action  by  an  insolvent  corporation  to  collect  an  assessment  for  the  purpose  of  pav- 
ing their  debts,  the  interests  of  the  creditors  will  be  so  far  regarded  tnat  no  defence 
grounded  on  defects  in  the  organization  of  the  corporation  can  be  maintained,  unless 
it  could  have  been  successfully  set  up  in  answer  to  a  creditor's  bill  against  the  stock- 
holders to  enforce  their  personal  liability. 

The  plaintiffs'  charter  provided  that  the  first  meeting  of  the  corporators  might  be  called 
by  publication  at  least  fifteen  days  prior  thereto.  Only  fourteen  days'  notice  of  the 
meeting  was  given.  Held,  that  if  neither  the  grantors  of  the  charter  (t.  e.  the  state) 
nor  the  grantees  complained  of  the  defect  in  the  preliminary  notice,  the  objection  could 
not  subsequently  be  raised  by  a  stockholder  in  a  suit  by  the  corporation  against  him  to 
recover  an  assessment  made  under  the  provision,  chapter  136,  section  4,  General 
Statutes. 

A  de  facto  organization  of  a  corporation,  formed  and  operated  in  good  faith,  under  color 
of  the  charter,  is  an  organization  under  the  charter,  within  the  meaning  of  the  statute 
of  1846,  chapter  321,  section  7. 

In  a  suit  brought  against  a  stockholder  to  recover  an  assessment  made  under  the  pro- 
visions of  chapter  136,  section  4,  General  Statutes,  he  will  be  regarded  as  having 
waived  the  right  to  object  that  the  whole  number  of  shares  fixed  and  limited  by  the 
corporation  was  not  subscribed  for,  if  he  has  paid  for  the  stock  for  which  he  subscribed. 

The  order  in  which  the  parties  shall  exercise  the  right  of  challenge  of  jurors  is  within 
the  discretion  of  the  court  at  the  trial  term,  and  their  ruling  on  this  point  is  not  matter 
for  exception. 

No  particular  language  is  necessary  to  constitute  a  demand  for  payment.  It  is  enough 
if  both  parties  understand  that  a  demand  is  made. 

A  corporation  brought  a  suit  against  a  stockholder  to  recover  an  assessment  made  under 
chapter  186,  section  4,  General  Statutes.  The  stockholder  wrote  to  the  treasurer  of 
the  corporation  as  follows  :  "  I  suppose  you  are  somewhat  anxious  to  hear  from  me,  as 
it  is  past  the  time  specified  for  the  assessment  to  be  paid.  I  have  the  money  due  me, 
and  shall  have  it  the  first  of  next  month,  so  thought  I  would  not  borrow  or  hire  it  for 
so  short  a  time;  therefore  you  will  excuse  me  for  being  so  backward  in  paying  my  pro- 
portion." Held,  that  said  letter  was  competent  evidence  to  go  to  the  jury  to  show  an 
admission  by  the  defendant  that  payment  of  all  the  debts  named  in  the  assessment  had 
been  demanded  of  the  corporation. 

If  the  objection,  that  some  of  the  debts  for  which  such  assessment  is  made  are  not 
binding  upon  the  corporation,  is  not  insisted  on  at  the  trial,  it  will  be  regarded  as 
waived. 

Payment  only  of  the  debts  of  a  corporation,  in  the  cases  and  to  the  extent  specified  in 
chapter  185,  General  Statutes,  can  be  enforced  against  individual  stockholders  under 
chapter  186,  section  1. 

An  assessment  can  be  made  under  chapter  186,  section  4,  to  pay  those  debts  only  of 
which  the  payment  can  be  enforced  by  bill  in  chancery  under  section  1,  and  payment 
of  no  other  can  be  demanded  under  section*  2. 

The  provisions  of  chapter  135,  section  4,  General  Statutes,  which  forbid  a  corporation 
to  contract  debts  or  incur  liabilities  exceeding  one  half  of  its  capital  stock  actually 
paid  in  and  unimpaired,  and  of  its  other  property  and  assets,  are  directory;  debts  con- 
tracted  and  liabfrtiea  incurred  in  excess  of  that  amount  are  binding  upon  the  corpo- 
ration. 

Section  5  of  the  same  chapter  gives  such  creditors  an  additional  remedy  against  the  direc- 
tors of  such  corporation. 

The  stockholders  may  assess  themselves  to  pay  such  debts  under  chapter  186,  section  4, 
if  they  are  individually  liable  to  pay  the  other  debts  of  such  corporation. 
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When  a  creditor  of  a  corporation  had  no  knowledge  that  the  corporation  had  exceeded 
the  limit  beyond  which  it  is  forbidden,  by  chapter  185,  section  4,  the  contract  debts, 
and  could  not  by  inquiry  have  ascertained  that  fact,  the  doctrine  of  ultra  vires  will  not 
be  applied  to  him. 

Assumpsit,  by  the  Ossipee  Hosiery  and  Woollen  Manufacturing  Com- 
pany against  Havillah  D.  Canney,  for  an  assessment  made  by  the  plaintiffs 
upon  the  defendant,  as  a  stockholder  in  the  plaintiff  corporation,  for  the 
purpose  of  paying  the  corporate  debts,  under  Gen.  Stats,  ch.  186,  sec.  4. 
In  empanelling  a  jury,  the  plaintiffs  peremptorily  challenged  one  juror 
and  the  defendant  one ;  the  plaintiffs  then  passed  the  list  to  the  defend- 
ant without  exercising  the  right  of  second  challenge ;  the  defendant 
challenged  a  second  time  ;  the  court  then  allowed  the  plaintiffs  to  chal- 
lenge the  juror  drawn  to  take  the  place  of  the  one  set  aside  by  the  de- 
fendant's second  challenge,  and  the  defendant  excepted.  Writ  dated 
February  14, 1872.  The  defendant  pleaded  the  general  issue,  and  the 
following  brief  statement :  The  plaintiffs  will  take  notice  that  at  the  trial 
of  said  suit  the  defendant  will  offer  evidence  that  the  charter  of  said  pre- 
tended plaintiffs  was  never  duly  accepted ;  that  the  amount  of  capital 
stock  was  never  duly  fixed  and  limited,  and  that  the  number  and  the 
amount  of  shares  in  the  same  were  never  limited  and  fixed ;  that  said 
plaintiffs  never  organized  under  their  charter  within  three  years  from  its 
passage ;  that  said  plaintiffs  did  not  at  the  time  said  suit  was  begun,  nor 
at  any  time  before,  nor  at  the  time  of  the  assessment  in  said  declaration 
mentioned,  owe  any  just  liabilities ;  and  that  no  demand  for  the  payment 
of  any  liabilities  of  the  plaintiffs  in  said  declaration  mentioned  has  been 
made ;  and  that  there  was  no  legal  ground  for  making  said  assessment ; 
that  said  plaintiffs  had,  at  the  time  of  said  demand  and  said  assessment, 
ample  funds  to  pay  all  their  liabilities  and  all  costs  thereon,  and  at  said 
time  ample  unincumbered  personal  property  to  satisfy  all  claims  and  all 
costs  thereon ;  and  that  the  same  was  duly  exposed  so  that  it  might  have 
been  attached  by  said  creditors  of  said  plaintiffs ;  and  said  defendant  is 
not  and  never  has  been  a  stockholder  in  said  plaintiff  corporation,  and 
never  subscribed  for  any  shares  therein ;  and  there  are  not  and  never  have 
been  any  shares  in  said  corporation ;  and  that  the  defendant  never  re- 
ceived any  certificate  of  stock  in  said  plaintiff  corporation ;  and  that  no 
assessment  has  been  made  as  by  said  writ  is  alleged. 

The  plaintiffs'  charter,  approved  July  7,  1866,  is  as  follows  :  Section  1 
is  in  the  usual  form,  incorporating  Smith,  Dorr,  and  others,  their  associ- 
ates, successors,  and  assigns,  by  the  plaintiffs'  name,  giving  them  the 
powers  and  privileges,  and  making  them  subject  to  all  the  liabilities,  inci- 
dent to  corporations  of  a  similar  nature.  Section  2  authorizes  the  cor- 
poration to  carry  on  a  manufacturing  business,  and  to  hold  property. 
"The  capital  stock  of  said  corporation  shall  not  exceed  the  sum  of 
$50,000,  which  shall  be  divided  into  shares  of  $100  each."  "  Section  3. 
Any  three  of  the  persons  named  in  the  first  section  of  this  act  may  call 
the  first  meeting  of  the  corporation,  by  publishing  a  notice  of  the  time 
and  place  of  meeting  in  some  newspaper  printed  in  the  county  of  Carroll, 
fifteen  days  at  least  prior  thereto,  at  which  meeting  or  any  adjournment 
thereof  a  clerk  shall  be  chosen,  and  by-laws  for  the  regulation  and  gov- 
ernment of  said  corporation,  not  inconsistent  with  the  Constitution  and 
laws  of  this  state,  may  be  established."  .... 
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Three  of  the  grantees  called  the  first  meeting,  to  be  held  August  9, 
1866,  and  notice  thereof  was  published  July  25, 1866.  The  defendant 
objected  that  this  was  only  fourteen  days'  notice,  instead  of  fifteen,  as  re- 
quired by  the  charter ;  that  the  first  meeting  and  the  adjournment  thereof, 
and  the  adjourned  meeting,  were  not  legal ;  that  the  acceptance  of  the 
charter,  the  organization  of  the  corporation,  the  limitation  of  the  amount 
of  stock,  the  by-laws,  and  all  other  acts  and  proceedings  of  those  meet- 
ings were  nullities ;  and  that  the  charter  became  void  by  force  of  Gen. 
Stats,  ch.  134,  sec.  2.  At  the  first  meeting  the  charter  was  formally 
accepted ;  officers  were  chosen ;  a  vote  was  passed  fixing  and  limiting  the 
capital  stock  at  $8,000  ;  a  committee  was  appointed  to  draft  by-laws ;  a 
vote  was  passed  adjourning  the  meeting  to  September  6, 1866,  at  which 
time  by-laws  were  adopted  ;  and  these  were  the  only  meetings  at  which 
the  corporation  was  organized  and  the  stock  limited. 

The  court  ruled  pro  forma,  that  if  by  the  proper  computation  of  time 
the  notice  was  published  only  fourteen  days  prior  to  the  first  meeting, 
such  a  defect  did  not,  as  a  matter  of  law,  defeat  this  suit,  nor  make  the 
charter  void  on  the  ground  that  it  was  not  legally  accepted  and  the  corpo- 
ration not  legally  organized  ;  and  the  defendant  excepted. 

In  the  autumn  of  1867  the  defendant  took  one  share  of  stock*  paid 
$100  for  the  same,  and  became  a  stockholder ;  but  there  was  no  evidence 
that  he  ever  attended  any  meeting  of  the  corporation,  and  he  did  not 
attend  any  meeting  at  which  anything  was  done  having  any  bearing  on 
this  suit.  Seventy-six  shares  only  were  taken ;  and  no  certificate  was 
filed  with  the  town  clerk,  as  required  by  Gen.  Stats,  ch.  135,  sec.  8.  In 
September,  1870,  the  plaintiffs  were  insolvent,  and  have  so  continued  to 
the  present  time. 

At  a  meeting  of  the  stockholders,  called  by  the  directors,  and  held 
February  15, 1871,  "  Voted  unanimously,  that  an  assessment  be  and  is 
hereby  made  upon  each  stockholder  of  this  corporation,  who  was  a  stock- 
holder on  or  before  the  15th  day  of  September,  A.  D.  1870,  of  $200  per 
share  for  each  share  owned  by  such  stockholder,  to  be  paid  to  the  treasurer 
of  said  corporation  forthwith,  to  pay  the  debts  ana  demands  due  and 
owing  from  this  corporation  to  the  following  named  persons,  whose  names 
and  debts  and  demands  are  as  follows :  — 

"  L.  R.  Hersom  &  Co.,  $5,632.15.  [Here  follows  a  list  of  about  eighty 
other  creditors,  and  the  amount  of  the  debt  due  each  of  them.]  Amount, 
$15,818.28.  The  said  debts  having  been  contracted  prior  to  said  15th 
day  of  September,  1870,  and  payment  of  said  debts  having  been  legally 
demanded  by  said  persons,  and  the  same  not  having  been  paid  and  dis- 
charged, and  unincumbered  personal  property  of  this  corporation  suf- 
ficient to  satisfy  the  same,  with  costs  of  suit,  not  having  been  exposed 
so  that  it  might  be  attached  in  suits  of  the  said  creditors  against  this 
corporation :  — 

"  3.  Voted  unanimously,  that  the  directors  and  treasurer  be  instructed 
to  collect  said  assessments  forthwith  and  pay  said  debts." 

In  the  first  count  of  the  declaration,  it  was  alleged  that  all  of  said  debts 
had  been  legally  demanded.  In  the  second  count  (added  by  amendment 
during  the  trial)  that  allegation  was  omitted. 

The  following  letter  from  the  defendant  to  the  treasurer  of  the  com- 
pany was  introduced  in  evidence :  — 
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44  Deacut,  Mass.,  March  20,  1871. 

44 Friend  Chick:  Dear  Sir, — I  suppose  you  are  somewhat  anxious  to 
hear  from  me,  as  it  is  past  the  time %p«rffied  for  the  assessment  to  be 
paid.  I  have  the  money  due  me,  and  shall  have  it  the  first  of  next  month, 
so  thought  I  would  not  borrow  or  hire  it  for  so  short  a  time ;  therefore 
you  will  excuse  me  for  being  so  backward  in  paying  my  proportion.  I 
suppose  you  intend  to  start  the  mill  again ;  hope  you  will  have  good  suc- 
cess this  time,  and  trust  you  will  if  you  get  rid  of  the  land  sharks.  If  you 
wish  for  any  of  my  assistance  in  that  respect,  I  will  come  up  and  do  what 
I  can.  Respectfully  yours,  &c.,  H.  D.  Canney." 

One  Chick,  the  plaintiffs'  treasurer  and  agent,  testified  that  the  corpo- 
ration commenced  manufacturing  in  October,  1867,  in  Ossipee ;  suspended 
business  during  the  following  winter ;  began  again  the  following  spring  and 
continued  till  September  16, 1870,  when  creditors  sued,  attached,  and  shut 
up  the  mill.  The  corporation  was  then  insolvent ;  was  owing  the  debts 
named  in  the  assessment,  with  the  exception  of  possible  trifling  mistakes. 
Demands  had  been  made  on  me — not  all  after  the  failure;  some  before 
that.  Chick,  and  one  Smith,  a  director,  testified  specifically  what  credit- 
ors had  made  demands  upon  them ;  and  there  was  no  direct  evidence  that 
any  creditor  had  made  demand  upon  any  stockholder  or  officer  of  the  cor- 
poration, except  upon  Chick  and  Smith.  For  some  of  the  debts  named 
in  the  assessment,  neither  Chick  nor  Smith  testified  that  demands  had 
been  made  upon  either  of  them.  A  list  of  the  creditors  and  the  amount 
of  their  claims  (from  which  the  list  in  the  assessment  was  copied)  was 
produced  at  the  stockholders'  meeting  at  which  the  assessment  was  voted, 
and  also  at  a  directors'  meeting  January  13,  1871,  at  which  it  was  voted 
to  call  said  stockholders'  meeting.  Subject  to  the  defendant's  exception, 
Quarles,  the  clerk  of  the  corporation,  was  allowed  to  testify  that  at  said 
directors'  meeting  said  list  was  talked  about ;  that  it  was  there  stated  and 
not  denied  that  all  the  debts  on  the  list  had  been  demanded ;  that  at  said 
stockholders'  meeting  the  list  was  talked  over,  and  about  those  debts  hav- 
ing been  demanded ;  that  he  there  stated  that  he  did  n't  want  to  put  one 
in  the  list  that  had  n't  been  demanded ;  that  he  thought  all  the  informa- 
tion given  at  each  of  said  meetings  about  demands  having  been  made  was 
given  by  Chick  and  Smith.  The  court  ruled  that  this  testimony  of  the 
clerk  was  competent  evidence  on  the  question  of  demands  made  by  the 
creditors  upon  the  plaintiffs,  and  the  defendant  excepted.  As  to  what  the 
defendant  ever  knew  of  the  organization  of  the  corporation,  the  number 
of  shares  taken,  and  the  facts  and  proceedings  upon  which  the  assessment 
was  founded,  there  was  no  other  evidence  than  that  stated  in  this  case. 
The  court  ruled  that  the  defendant's  letter  to  Chick  was  evidence  compe- 
tent to  be  submitted  to  the  jury  to  show  an  admission  of  the  defendant 
that  payment  of  all  the  debts  named  in  the  assessment  had  been  de- 
manded, and  that  for  this  reason  a  nonsuit  could  not  be  ordered  for  want 
of  evidence  of  such  payment  having  been  demanded ;  and  the  defendant 
excepted.  Chick  and  Smith  testified  that  said  debts  were  all  due,  as  near 
as  they  could  ascertain  from  the  books  of  the  plaintiff  and  the  bills  sent 
in  ;  and  that  some  of  the  creditors  demanded  payment  in  general  terms, 
without  naming  the  precise  sums  due  them,  and  without  any  definite  set- 
tlement being  made  to  determine  the  sums  due, 
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The  defendant  moved  for  a  nonsuit  on  the  following  grounds:  (1) 
There  is  no  evidence  that  demand  was  made  for  payment  of  all  the  claims 
named  in  the  assessment.  (2)  The  charter  was  not  legally  accepted,  the 
corporation  was  not  legally  organized,  the  capital  stock  was  not  legally 
fixed  or  limited,  and  the  charter  became  void  three  years  after  its  date, 
because  only  fourteen  days'  notice  was  given  of  the  first  meeting.  (3) 
The  assessment  was  illegal  because  seventy-six  shares  only  had  been  taken. 
(4)  The  plaintiffs  could  in  no  case  assess  the  defendant  beyond  one  hun- 
dred dollars,  the  amount  of  his  share;  and  the  defendant,  having  paid 
that  amount  before  the  assessment,  could  not  be  assessed  any  amount 
whatever.  (5)  The  plaintiffs'  sole  remedy  is  by  a  sale  of  the  defendant's 
share.  (6)  The  plaintiffs  can  have  no  right  of  action  against  the  defend- 
ant till  after  a  sale  of  his  share. 

The  court  pro  forma  declined  to  order  a  nonsuit,  and  the  defendant  ex- 
cepted. The  defendant  offered  no  evidence.  It  was  agreed  that  there 
were  no  questions  of  fact,  except  the  following :  (1)  Was  a  demand  made 
before  the  assessment  upon  the  corporation  for  payment  of  each  of  the 
debts  named  in  the  assessment?  (2)  Was  a  demand  made  before  the  as- 
sessment upon  the  corporation  for  the  payment  of  any  of  the  debts  named 
in  the  assessment  ?  (3)  Did  the  stockholders,  present  at  the  meeting  of 
February  15,  1871,  vote  the  assessment  in  good  faith,  exercising  reasona- 
ble care  and  prudence  and  a  sound  judgment,  for  the  honest  purpose  of 
paying  the  debts  of  the  corporation  ? 

These  three  questions  were  submitted  to  the  jury,  who  answered  each 
in  the  affirmative,  whereupon  the  court  pro  forma  ordered  a  general  ver- 
dict for  the  plaintiffs,  subject  to  the  opinion  of  the  court  on  the  questions 
of  law  raised  in  this  case. 

The  court  instructed  the  jury  that  a  demand  made  upon  the  corpora- 
tion by  a  creditor  need  not  be  in  writing  nor  by  express  words ;  that  any- 
thing said  or  done  by  a  creditor  or  anybody  authorized  by  a  creditor,  in- 
tended to  give  the  corporation  to  understand  that  a  demand  for  immediate 
payment  was  made,  and  so  understood  by  the  corporation,  would  be  a  de- 
mand ;  that  a  demand  made  upon  the  directors  or  the  treasurer  would  be 
made  upon  the  corporation ;  that  a  demand  made  upon  one  director  or 
an  acting  treasurer,  or  other  agent,  would  be  a  demand  upon  the  corpora- 
tion, if  it  was  the  duty  of  such  director,  acting  treasurer,  or  other  agent 
to  communicate  such  demand  to  the  directors,  and  if  it  was  so  communi- 
cated before  the  assessment,  so  that  they  understood,  before  the  assess- 
ment, that  payment  was  demanded ;  and  the  defendant  excepted. 

During  the  trial  a  person  sat  by  the  defendant's  counsel,  occasionally 
consulting  with  them  in  such  a  manner  that  the  jury  might  have  inferred 
that  he  was  the  defendant.  Near  the  beginning  of  the  trial,  the  defend- 
ant's counsel,  being  asked  whether  they  would  admit  a  certain  fact,  re- 
plied that  they  did  not  admit  anything.  Afterwards,  one  of  the  plaintiffs' 
counsel,  while  introducing  evidence  tending  to  show  that  the  defendant 
was  a  stockholder,  remarked  to  the  defendant's  counsel  that  he  did  not 
know  whether  the  fact  of  the  defendant's  being  a  stockholder  was  in  dis- 
pute. The  reply  was,  in  substance,  a  refusal  to  admit  that  fact;  but  after 
the  plaintiffs'  evidence  on  that  point  had  been  introduced,  that  fact  was 
not  controverted.     In  the  closing  argument,  the  plaintiffs'  counsel  com- 
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mented  briefly  upon  the  defendant's  letter  to  Chick  as  showing  a  remark- 
able forgetf ulness  of  the  defendant  on  the  point  of  his  being  a  stockholder, 
and  as  giving  a  character  to  the  whole  defence.  To  this  course  of  argu- 
ment the  defendant  objected ;  but  the  court  declined  to  interfere,  being  of 
opinion  that,  although  this  line  of  argument  was  of  little  weight  in  this 
particular  case,  it  was  not  carried  beyond  the  plaintiffs'  legal  right ;  and 
the  defendant  excepted. 

The  books  and  documentary  evidence  used  at  the  trial  may  be  referred 
to  as  part  of  the  case. 

Per  Curiam.    I.  This  is  an  action  in  the  name  of  an  insolvent  cor- 

S oration,  to  collect  an  assessment  levied  for  the  purpose  of  paying  their 
ebts.  The  creditors  of  the  corporation  are  the  parties  likely  to  be  prin- 
cipally benefited  by  a  recovery  in  this  suit.  Although  the  action  is  not 
prosecuted  in  the  name  of  an  assignee  or  receiver,  we  think  the  interest 
of  the  creditors  is  to  be  so  far  regarded,  that  no  defence  grounded  on  de- 
fects in  the  plaintiffs'  organization  can  be  maintained  in  this  suit,  unless 
it  could  have  been  successfully  set  up  in  answer  to  a  creditor's  bill  against 
the  stockholders  to  enforce  their  personal  liability. 

The  defendant  contends  that  the  corporation  has  never  had  a  legal 
existence.  The  charter  provides  that  any  three  of  the  grantees  "  may 
call  the  first  meeting  of  the  corporation,  by  publishing  a  notice  of  the 
time  and  place  of  meeting  .  ...  at  least  fifteen  days  prior  thereto." 
Only  fourteen  days'  notice  was  given  of  the  first  meeting.  Ordinarily 
such  a  provision  in  regard  to  the  time  of  notice  would  be  regarded  as 
merely  directory,  and  a  literal  compliance  with  it  would  not  be  held 
an  essential  prerequisite,  a  condition  precedent  to  the  existence  of  the 
corporation.  See  Narragamett  Bank  v.  Atlantic  Silk  Co.  3  Met.  282, 
pp.  288,  289.  The  purpose  of  the  provision  was,  "  to  secure  the  rights 
conferred  by  the  charter  to  those  to  whom  it  was  granted,  among  them- 
selves, by  providing  an  orderly  method  of  organization.  Hoar,  J.,  in 
Newcwnh  v.  Reed,  12  Allen,  862,  p.  364 ;  and  see  Walworth  v.  Brackett, 
98  Mass.  98.  If  neither  the  grantors  of  the  charter  (L  e.  the  state) 
nor  any  of  the  grantees  complained  of  the  defect  in  the  preliminary 
notice,  it  would  seem  that  the  objection  could  not  be  subsequently  raised 
by  this  defendant  who  has  taken  stock  in  the  corporation,  thereby  recog- 
nizing the  corporate  existence,  and  manifesting  his  purpose  to  participate 
in  the  profits  thereof.  Angell  &  Ames  on  Corporations,  7th  ed.  §§  83, 
94,  524,  635 ;  Methodist  E.  U.  Church  v.  Pickett,  19  N.  Y.  482 ;  Eaton 
v.  Aspinwall,  19  N.  Y.  119 ;  Appleton  M.  F.  L  Co.  v.  Jesser,  5  Allen, 
446,  p.  448 ;  Black  River  $  Utica  R.  Co.  v.  Clarke,  25  N.  Y.  208 ;  Con- 
gregational Society  v.  Perry,  6  N.  H.  164 ;  Haynes  v.  Brown,  36  N.  H. 
545,  pp.  562,  563. 

The  defendant,  however,  relies  on  sec.  85,  of  ch.  147,  Comp.  Stats., 
which  provides  that  "  any  act  of  incorporation,"  for  a  dividend  paying 
corporation,  "  shall  become  null  and  taken  to  be  wholly  void  at  the  expi- 
ration of  three  years  from  and  after  the  passage  of  such  act,  unless  the 
grantees  or  corporators  in  the  act  named  ....  shall  have,  within  said 
time,  accepted  such  act  or  charter,  organized  as  a  company  under  it,  and 
entered  in  good  faith  upon  the  proper  business  of  the  corporation."  The 
argument  apparently  is,  that  "  organized  as  a  company  under  it "  means 
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"  organized  in  literal  compliance  with  all  the  provisions  of  the  charter, 
whether  merely  directory  or  otherwise."  We  think  it  means  rather  — 
organized  under  color  of  the  authority  of  the  charter,  with  the  bond  fide 
purpose  of  acting  under  and  according  to  the  charter.  The  statute  was 
not  found  to  allow  corporations,  or  their  members,  after  professing  to 
organize  under  the  charter,  and  after  acting  under  such  organization,  to 
repudiate  their  debts  by  setting  up  their  own  "neglect  of  duty"  in  a 
matter  respecting  which  the  public  at  large  are  not  interested  nor  likely 
to  be  well  informed.  The  object  of  the  statute  was  rather  to  limit  the 
time  within  which  bond  fide  action  should  be  taken  by  the  grantees  to 
avail  themselves  of  the  privileges  of  the  charter.  A  de  facto  organ- 
ization, formed  and  operated  in  good  faith,  under  color  of  the  charter, 
is  an  organization  under  the  charter,  within  the  meaning  of  the  statute. 

The  present  case  differs  from  Unity  Ins.  Co.  v.  Oram,  43  N.  H.  636. 
The  so-called  "  Unity  Insurance  Company  "  was  an  association  "  which 
had  undertaken  to  assume  corporate  powers"  under  a  general  act, — 
ch.  162,  Comp.  Stats.,  —  a  portion  of  which  is  as  follows :  Sec.  1.  "Any 
persons  may  voluntarily  associate  themselves  together,  and  have  all  the 
powers  of  a  corporation,  for  either  of  the  following  purposes:  .  .  .  . 
to  organize  a  fire-engine  company,  or  a  mutual  fire  insurance  company.1' 
Sec.  2.  "  Every  such  association  shall  be  formed  by  written  articles  spec- 
ifying the  objects  of  the  association,  and  the  conditions  on  which  it  is 
formed,  and  subscribed  by  each  member  thereof."  The  articles  of  asso- 
ciation were  not  signed  by  the  members.  It  was  rightly  held  that  the 
subscription  of  the  articles  was  a  condition  precedent  to  the  creation  of 
a  corporation  or  to  the  exercise  of  corporate  rights.  "  It  is  the  basis  on 
which  all  subsequent  proceedings  are  to  rest,  and  is  designed  to  take  the 
place  of  a  charter  or  act  of  incorporation,  by  which  corporate  rights  and 
privileges  are  usually  granted.  If  there  were  no  such  requirement,  there 
would  be  an  absence  of  any  provisions  by  which  the  right  to  exercise 

corporate  power  could  be  definitely  fixed  and  established It  is  not 

a  case  of  a  defective  organization  under  a  charter  or  act  of  incorporation, 
•  •  .  .  but  there  is  an  absolute  want  of  proof  that  any  corporation  was 
ever  called  into  being,  which  had  the  power  of  contracting  debts  or  of 
rendering  persons  liable  therefor  as  stockholders/'  Bigelow,  J.,  in  TJUey 
v.  Union  Tool  Co.  11  Gray,  189,  pp.  141, 142.  "  We  think  these  reasons 
have  no  application  to  the  case  now  before  us.  In  this  there  was  an  act 
of  incorporation  from  the  legislature.  There  is  no  question  that  the  cor- 
porate powers  which  it  conferred  were  assumed  by  the  persons  by  whom 
it  was  intended  that  they  should  be  enjoyed,  so  far  as  they  chose  to  avail 

themselves  of  them The  evidence  was  ample  to  show  that  the 

persons  named  in  the  act  of  incorporation  with  their  associates,  or  at  least 
all  of  them  who  desired  to  do  so,  have  accepted  the  act,"  organized  under 
its  authority,  "  issued  stock,  elected  officers  who  have  acted  and  served  in 
that  capacity,  carried  on  business,  contracted  debts,  and  exercised  all  the 
functions  of  corporate  existence.  It  is  therefore  too  late  "  for  a  stock- 
holder "  to  deny  that  the  corporation  ever  had  any  legal  existence."  .  .  .  . 
Hoar,  J.,  in  Newcotnh  v.  Reed,  12  Allen,  362,  p.  364;  and  see  Walworth 
v.  Brackets  98  Mass.  98.  In  Unity  Ins.  Co.  v.  Cram,  it  seems  to  have 
also  been  held  that  the  giving  of  the  notice  prescribed  by  statute  was 
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essential  to  the  creation  of  the  corporation.  If  this  part  of  the  decision 
was  correct,  the  foregoing  observations  seem  to  show  its  inapplicability  to 
the  present  case. 

In  passing,  it  may  be  remarked  that  Unity  Ins.  Co.  v.  Cram  is  open 
to  misapprehension  in  one  respect.  The  court  did  not  pass,  and  were  not 
called  upon  to  pass,  upon  the  question  whether  a  stockholder  or  contractor 
is  estopped  to  deny  the  existence  of  a  corporation.  The  case  was  sub- 
mitted under  an  agreement  of  the  parties,  which  would  seem  to  leave 
the  question  of  estoppel  out  of  the  case.  When  parties  agree  that  the 
decision  of  a  single  point  shall  determine  the  case,  the  court  are  not  called 
on  to  consider  whether  any  other  point  might  have  been  successfully 
raised  by  either  side.  See  O-leason  v.  Emerson,  61  N.  H.  405.  Unity 
Ins.  Co.  v.  Cram  was  submitted  under  an  agreement,  p.  640,  "That 
if  the  court  shall  be  of  opinion  that  the  plaintiffs  were  a  corporation, 
....  and  as  such  had  a  right  to  issue  a  policy  of  insurance  to  the  de- 
fendant, and  that  the  assessment  ....  was  legally  made,  judgment 
shall  be  rendered  for  the  plaintiff ;  otherwise  judgment  shall  be  rendered 
for  the  defendant,  with  liberty  of  review  to  either  party." 

Under  our  decisions  —  Littleton  Manvf.  Co.  v.  Parker,  14  N.  H.  543  ; 
N.  H.  Central  M.  R.  ▼.  Johnson,  30  N.  H.  390  ;  Contoocook  Valley  R.  R. 
▼.  Barker,  82  N.  H.  868  —  the  defendant  could  not  have  been  compelled 
to  pay  his  original  subscription  and  accept  the  stock,  until  the  whole 
entire  eighty  shares  were  subscribed  for.  But  it  was  competent  for  him 
to  waive  his  right  of  refusal ;  and  he  did  so  by  paying  for  and  accept- 
ing the  stock.  He  cannot  raise  now  an  objection,  which,  for  aught  that 
appears,  mi^ht  equally  well  have  been  taken  then.  In  the  absence  of 
contrary  evidence,  it  must  be  presumed  that  he  would  upon  making 
reasonable  inquiry  have  then  ascertained  the  number  of  share,  subscribe! 
•for. 

II.  The  ruling  as  to  the*  challenge  was  not  open  to  exception ;  State 
v.  Pike,  49  N.  H.  399,  p.  406,  and  was  correct.  McAllister  v.  Stewarts- 
town  Bridge  Co.  Coos,  1872,  not  reported. 

III.  The  testimony  of  Quarles  was  properly  admitted.  To  constitute 
a  demand,  it  must  ordinarily  appear  that  what  was  said  or  done  was  in- 
tended as  a  demand  by  the  one  party,  and  was  or  ought  to  have  been  so 
understood  by  the  other  party.  "  A  demand  may  be  made  without  words 
written  or  spoken.  It  is  enough  if  both  parties  understand  that  a  demand 
is  made."  Norris  v.  Morrill,  40  N.  H.  395,  p.  401.  The  testimony  of 
Quarles  tends  to  show  the  understanding  of  the  party  (t.  e.  the  corpora- 
tion) on  whom  the  demand  was  alleged  to  have  been  made.  It  is  no  ob- 
jection to  the  evidence  that  it  was  only  one  link  in  a  chain  of  proof.  See 
Delano  v.  Goodwin,  48  N.  H.  208,  206. 

IV.  The  ruling,  that  the  defendant's  letter  was  evidence  competent  to 
be  submitted  to  the  jury  to  show  an  admission  of  the  defendant  that  pay- 
ment of  all  the  debts  named  in  the  assessment  had  been  demanded,  was 
correct. 

V.  The  objection,  that  some  of  the  debts  were  not  binding  on  the 
corporation,  comes  too  late.  The  defendant  should  have  insisted  on 
it  before  the  jury.  It  seems  effectually  waived  by  the  agreement  "  that 
there  were  no  questions  of  fact  except  the  following,"  Ac.  The  facts  now 
relied  on  by  the  defendant  do  not  appear  from  the  case  reserved. 
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VI.  We  come  now  to  the  principal  question  in  the  case,  which  is  one  of 
very  great  practical  importance,  viz.,  whether  the  statutes  of  this  state 
entitled  the  corporation  to  assess  the  defendant  for  the  payment  of  debts 
after  he  has  paid  in  the  full  amount  of  his  subscription  to  the  capital  stock. 
"  Very  clearly,  a  corporation  has  not  power  as  incident  to  it  to  assess  for 
its  own  use  a  sum  of  money  on  the  corporators,  and  compel  them  by 
action  at  law  to  the  payment  of  it.     The  power  must  be  derived  from  an 

express  promise  or  from  statute Angell  &  Ames  on  Corp.  7th  ed. 

sec.  544. 

There  is,  in  this  case,  no  valid  promise.  The  promise  in  the  defend- 
ant's letter  was  without  consideration ;  there  was  no  benefit  received  by 
the  defendant,  nor  was  there  any  loss  or  damage  to  the  plaintiffs  in  con- 
sequence of  the  letter.  It  was  written  after  the  assessment,  and  after  the 
liabilities  had  been  incurred,  and  the  corporation  had  ceased  to  do  busi- 
ness. There  is  no  estoppel.  It  is  unlike  the  case  where  a  subscriber 
stands  by  and  sees  a  corporation  begin  works  and  incur  expenditures  on 
the  faith  of  his  subscription.  This  case  lacks  one  essential  element  of  an 
estoppel,  viz.,  change  of  position  by  the  other  party. 

The  question,  then,  as  already  intimated,  turns  on  the  construction  of 
the  statutes.  The  plaintiffs  claim  that  the  power  to  make  this  assessment 
was  conferred  bv  Rev.  Stats,  ch.  146,  sec.  3,  substantially  reenacted  in 
Gen.  Stats,  ch.  ±86,  sec.  4,  as  follows :  "  Upon  demand  of  payment  of 
any  debt  of  a  corporation  being  made,  if  the  same  shall  not  at  once  be 
paid,  or  unincumbered  personal  property  sufficient  to  satisfy  it  be  exposed, 
the  officers  of  the  corporation  shall  forthwith  call  a  meeting  of  the  stock- 
holders to  provide  means  for  its  payment,  by  assessments  upon  themselves 
or  otherwise,  within  sixty  days  from  the  date  of  such  demand ;  and  if  any 
officer,  whose  duty  it  may  be  to  call  such  meeting,  shall  unreasonably  neg- 
lect or  refuse  to  call  the  same,  he  shall  forfeit  one  thousand  dollars,  to  be 
recovered  in  an  action  of  debt  by  any  person  injured." 

If  the  clause  "  bv  assessments  upon  themselves  or  otherwise  "  had 
made  its  appearance  m  the  General  Statutes  as  a  new  provision,  without 
having  been  previously  incorporated  into  our  legislation,  one  of  the  de- 
fendant's arguments  would  be  entitled  to  great  and  perhaps  decisive 
weight.  Under  the  General  Statutes,  stockholders  are  made  personally  lia- 
ble to  creditors  for  corporate  debts  only  in  limited  and  exceptional  in- 
stances. Sec.  4,  ch.  136,  Gen.  Stats.,  makes  no  distinction,  in  terms,  be- 
tween cases  where  stockholders  are  personally  liable  to  the  creditors,  and 
cases  where  they  are  not  so  liable.  But  the  clause  in  question  was  not 
new.  It  first  appeared  in  the  Rev.  Stats,  of  1842,  ch.  146,  sec.  3,  as  a 
part  of  a  body  of  laws  under  which  stockholders,  instead  of  a  liability 
only  in  exceptional  instances,  were  made  personally  liable  generally  for 
all  corporate  debts.1  By  ch.  146,  sec.  1,  Rev.  Stats.,  stockholders  in  cor- 
porations are  made  personally  liable  to  pay  the  debts  and  civil  liabilities 
of  the  corporation  in  the  same  manner  and  to  the  same  extent  as  though 
the  stock  were  owned  and  the  business  transacted  by  the  stockholders  as 
unincorporated  copartners. 

Section  2  provides  that  proper  actions  of  debt,  or  assumpsit  for  the  col- 

1  The  preceding  portion  of  this  opinion  was    der  by  Mr.  Justice  Isaac  W.  Smith.— Un- 
prepared Dy  Mr.  Justice  Jeremiah  Smith,  be-    pobtbb. 
fore  he  retired  from  the  bench,  and  the  remain- 


November,  1875.]         THE  AMERICAN  LAW  TIMES  REPORTS.  623 

Vol.  DL]     Ossipxb  Hosibbt  and  WooLunr  Majjufactumho  Co.  v.  Curiarr.       [No.  11. 


lection  of  such  debts  or  liabilities,  may*  be  commenced  and  prosecuted 
against  any  one  or  more  of  said  stockholders. 

Section  8  provides  that  no  suit  against  any  stockholder  for  the  collec- 
tion of  any  such  debt  shall  be  commenced  until  after  a  legal  demand  of 
Sayment  thereof  shall  have  been  made  upon  the  company.  Upon  such 
emand  being  made,  if  officers  or  stockholders  shall  discharge  such  debt 
or  liability,  or  expose  unincumbered  personal  property  of  such  company, 
liable  to  attachment,  sufficient  to  satisfy  such  debt  or  liability  and  costs,  so 
that  the  same  may  be  attached  in  a  suit  against  such  company  for  the 
security  of  such  debt  or  liability,  then  no  suit  shall  be  sustained  thereon 
against  the  stockholders. 

Whenever  the  officers  or  stockholders  after  demand  shall  not  satisfy 
such  debt  or  expose  property  to  be  attached,  it  is  made  the  duty  of  the 
officers  forthwith  to  call  a  meeting  of  the  stockholders,  and  the  company 
when  met  shall  provide  means  for  the  payment  of  such  debt  or  liability, 
either  by  assessments  upon  the  stockholders  or  otherwise,  within  sixty 
days  from  the  time  when  such  demand  was  made. 

And  if  such  debt  or  liability  shall  not  be  discharged  within  sixty  days, 
a  suit  may  be  sustained  against  the  stockholders,  as  provided  in  sec.  2. 

If  the  officers  whose  duty  it  may  be  to  call  such  meeting  shall  unrea- 
sonably neglect  to  call  the  same,  they  shall  severally  forfeit  the  sum  of 
$1,000,  to  be  recovered  in  an  action  of  debt  by  any  person  injured 
thereby. 

In  1846,  sec.  1  of  ch.  146,  Rev.  Stats.,  was  repealed  by  ch.  821,  P.  L., 
in  terms. 

The  repeal  of  sec.  1  would  leave  sees.  2  and  3  practically  inoperative. 
Did  the  repeal  of  these  two  sections  follow  as  incident  to  the  repeal  of  sec. 
1  ?  This  might  be  so,  if  there  had  been  no  further  legislation  in  regard  to 
the  personal  liability  of  individual  stockholders. 

The  same  legislature  (of  1846),  in  the  act  (ch.  321,  P.  L.)  in  which 
they  repealed  sec.  1  of  ch.  146,  Rev.  Stats.,  which  imposed  an  unlimited 
personal  liability  on  individual  stockholders,  made  stockholders  individu- 
ally liable  to  a  limited  extent  under  the  provisions  of  sec.  2  of  the  Act 
of  1846. 

Among  other  cases  where  stockholders  were  made  individually  liable 
under  the  Act  of  1846  was  the  provision  that  they  should  be  so  liable 
until  the  whole  amount  of  the  capital  fixed  and  limited  by  the  corpora- 
tion shall  have  been  paid  in,  and  a  certificate  thereof  shall  have  been 
made  and  recorded  by  the  clerk  of  the  town  where  such  corporation  has 
its  place  of  business  or  is  situated. 

It  is  unnecessary  to  inquire  under  what  other  circumstances  the  stock- 
holders were  made  individually  liable.  By  section  4  of  the  Act  of  1846, 
the  process  and  modes  of  proceeding  against  corporations,  their  officers, 
and  stockholders,  who  may  become  liable  for  their  debts  and  civil  liabili- 
ties, shall  be  the  same  as  are  provided  by  chaps.  141  and  146  of  the  Rev. 
Stats. ;  and  the  remedies  of  the  officers  and  stockholders  who  have  in- 
curred such  liabilities  against  such  corporation,  their  officers,  and  stock- 
holders, shall  be  the  same  as  are  provided  in  said  chapters  in  like  cases. 

It  will  thus  be  seen  that  the  legislature  made  provision  for  enforcing  the 
individual  liability  of  stockholders,  as  created  in  the  Act  of  1846,  under 
sees.  2  and  3  of  ch.  146  of  the  Rev.  Stats. 
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Now,  under  what  circumstances  were  stockholders  liable  to  be  proceeded 
against  under  sees.  2  and  3  of  ch.  146  of  the  Rev.  Stats.  ?  Their  liability 
under  section  1  had  been  repealed,  and  it  must  be  clear  that  they  could 
only  be  proceeded  against  when  liable  under  the  Act  of  1846. 

The  provisions  of  the  Act  of  1846  are  substantially  incorporated  in  ch. 
135  of  the  Gen.  Stats.,  while  the  provisions  of  sec.  8  of  ch.  146  of  the 
Rev.  Stats,  are  substantially  incorporated  in  ch.  136  of  the  Gen.  Stats. 
What,  then,  has  been  the  law  on  this  subject  since  the  revision  of  the 
statutes  in  1867  ? 

By  sec.  8  of  ch.  135,  every  stockholder,  except  in  banks,  is  liable  for 
all  debts  and  contracts  of  the  corporation  until  the  whole  amount  of  the 
capital  fixed  and  limited  by  such  corporation  shall  have  been  paid  in,  and 
a  certificate  thereof,  under  oath,  signed,  Ac.,  has  been  filed  and  recorded 
by  the  clerk  of  the  city  or  town  where  such  corporation  has  its  principal 
place  of  business,  and  not  afterward. 

Chapter  136,  Gen.  Stats,  provides,  sec.  1,  that  a  creditor  may  maintain 
a  bill  in  chancery  to  enforce  payment  of  a  debt  of  a  corporation  against 
individual  stockholders;  but  by  sec.  2,  not  until  sixty  days  after  legal  de- 
mand of  payment.  But  he  can  only  bring  such  bill  when  the  stockholder 
is  liable  under  ch.  185,  Gen.  Stats.,  and  to  that  extent  only.  Sec.  3  pro- 
vides for  exposing  property,  that  it  may  be  attached  to  pay  the  debt  of 
which  payment  is  demanded.  Sec.  4  provides  for  calling  a  meeting  of  the 
stockholders,  who  may  provide  means  of  payment  by  assessments,  or  other- 
wise, within  sixty  days  from  the  date  of  the  demand. 

What  debt  can  they  thus  assess  themselves  to  pay?  Clearly,  only  those 
of  which  payment  can  be  legally  demanded  under  sec.  2 ;  that  is,  such 
debts  as  the  stockholders  are  individually  liable  for  under  ch.  135.  They 
cannot  go  beyond  this,  because  then  stockholders  would  be  individually 
liable  beyond  the  limit  established  by  statute ;  and  we  have  no  doubt  the 
legislature  intended  to  give  to  the  stockholders  the  power  to  assess  them- 
selves to  this  extent  in  order  to  have  a  prompt,  decisive,  and  effectual 
remedy  for  the  payment  of  their  debts,  and  to  avoid  and  prevent  a  mul- 
tiplicity of  suits  by  creditors,  with  the  neoessary  costs  and  delay.  What 
other  means  can  an  insolvent  corporation  adopt  to  pay  its  debts,  or  the 
stockholders  to  relieve  themselves  from  suits  ?  The  legislature  intended 
to  give  such  power  to  the  corporation  to  make  stockholders  liable  to  pay, 
in  the  form  of  an  assessment,  debts  which  the  creditors  could  have  col- 
lected by  a  direct  suit  against  the  stockholders  ;  and  there  are  strong  rear 
sons  of  convenience  and  expediency  in  giving  them  power  to  assess  them- 
selves to  pay  this  liability. 

As  the  case  finds  that  the  capital  stock  of  this  corporation  was  fixed 
and  limited  at  $8,000,  and  that  only  $7,600  of  the  same  has  ever  been 
paid  in,  the  stockholders  are  individually  liable  under  sec.  8  of  ch.  135  of 
the  Gen.  Stats. ;  and  the  assessment  having  been  legally  voted,  the  de- 
fendant is  liable. 

But  it  is  further  suggested  that  the  only  remedy,  or  at  least  the  pri- 
mary remedy,  for  the  collection  of  the  assessment  is  a  sale  of  the  shares. 
This  might,  in  the  absence  of  a  promise,  be  true,  so  far  as  regards  assess- 
ments made  under  sec.  11,  ch.  141,  Rev.  Stats.,  to  collect  the  sum  sub- 
scribed for  the  original  capital  stock ;  see  2V.  H*  Central  R.  B.  v.  Johnson, 


November,  1875.]        THE  AMERICAN  LAW  TIMES  REPORTS.  525 


Vol.  II.]     Omifbb  Hosiery  and  Woollen  Manufacturing  Co.  v.  Canney.       [No.  11. 

80  N.  H.  390,  p.  403,  and  sec.  12,  ch.  141,  Rev.  Stats. ;  but  this  cannot 
ordinarily  be  an  effectual  remedy  for  the  collection  of  assessments  to  pay 
debts  after  a  failure  to  expose  unincumbered  attachable  personal  property. 
It  is  presumable  that  the  shares  would  generally  be  unsalable  under  such 
circumstances.  We  think  that  the  legislature,  in  authorising  assessments 
in  such  cases,  must  be  taken  to  have  authorized  the  use  of  prompt  and 
effectual  means  to  collect  the  same ;  Broom's  Maxims  471 ;  and  that  as- 
sumpsit is  maintainable  against  a  delinquent  stockholder.  The  law  often 
allows  that  action  to  be  maintained  "  for  the  sake  of  the  remedy  "  where 
there  is-  no  promise  in  fact,  and  ere.n  in  the  face  of  a  party's  refusal  to 
perform  his  duty.  Sceva  v.  True,  53  N.  H.  627.  In  our  view,  sec.  16 
of  ch.  184,  Gen.  Stat.,  relates  only  to  the  collection  of  such  assessments 
as  have  been  levied  under  the  authority  of  sec.  15,  ch.  134.  In  Franklin 
Glass  Co.  v.  White,  14  Mass.  286,  cited  by  the  defendant,  the  same 
statute  that  conferred  power  to  make  the  assessment  provided  a  remedy 
by  sale  of  the  shares,  which  the  court  held  exclusive.  But  here,  the 
statute  conferring  the  power  to  make  the  assessment  provides  no  remedy 
by  sale.  That  remedy  is  given  in  another  statute  as  a  means  of  collect- 
ing the  assessments  authorized  in  that  other  statute,  not  this  class  of  as- 
sessments. 

According  to  these  views  there  must  be         Judgment  on  the  verdict. 

Hobbs,  for  the  defendant,  having  applied  to  the  judge  who  tried  the  cause 
to  amend  the  case  by  adding  the  following :  "  The  debts  and  liabilities  for 
which  the  assessment  was  made  exceeded  in  amount  the  property  and  as- 
sets of  said  corporation  and  all  its  capital  stock  paid  in  or  limited; "  asked 
for  a  rehearing  upon  the  point  that  such  debts,  as  to  the  stockholder,  are 
ultra  vires.  The  case  was  thereupon  continued  for  further  argument  and 
consideration  upon  this  point. 

Hobbs  (with  whom  were  Allen  £  L.  D.  Sawyer),  for  the  defendant. 
The  amount  of  debt  exceeds  one  half  of  the  capital  stock  paid  in,  with 
all  the  corporate  property.  This  debt  was  contracted  by  the  corporation, 
when  it  is  expressly  prohibited  from  so  doing  by  sees.  4  and  5,  Gen. 
Stats.,  and  the  Act  of  1846.  While  the  officers  who  violate  sees.  4  and  5 
are  made  liable  for  contracting  such  debts,  it  seems  impossible  that  they 
can  have  any  right  to  assess  a  stockholder  to  pay  such  illegally  contracted 
debts.  Is  not  such  a  debt,  as  against  a  stockholder,  ultra  vires,  —  at 
least,  as  between  him  and  the  corporation  or  directors  ?  Both  of  the 
latter  are  prohibited  from  contracting  such  a  debt.  Have  they  authority 
to  contract  it  ?  If  so,  where  do  they  get  it  ?  If  not,  how  can  they  call 
on  the  defendant  to  pay  any  part  ?  To  hold  otherwise  is  to  imperil  the 
fortunes  of  every  one  who  has  a  share  of  stock  in  a  New  Hampshire  cor- 
poration. Rich  v.  Errol,  51  N.  H.  It  certainly  would  be  a  singular 
construction  which  should  hold  that  a  legislature  that  adopted  the  restric- 
tions of  the  Act  of  1846  (an  act  expressly  repealing  the  antecedent  copart- 
nership liability  provision  of  the  Revised  Statutes),  in  passing  the  General 
Statutes,  did  not  intend  that  those  limitations  should  have  any  force ;  or 
which  should  hold  that  the  legislature  of  1868,  in  adopting  the  provision 
of  sec.  8,.  ch.  146,  Rev.  Stats.,  adopted  it  with  reference  to  sec.  1,  that  had 
long  before  been  repealed  by  the  Act  of  1846,  ch.  321,  rather  than  in 
reference  to  the  Act  of  1846  itself,  which  was  the  existing  law  in  1868, 
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when  the  General  Statutes  were  adopted.  The  scope  of  the  Act  of  1846 
is  to  limit  the  risk  of  the  stockholder,  and  render  its  extent  certain  even 
as  against  the  creditor ;  and  while  democratic  jealousy  toward  corpora- 
tions gave  the  creditor  enlarged  rights,  by  chapter  146  cited  above,  it 
restricted  the  corporation's  power  as  to  all  parties,  and  in  a  few  years 
relaxed  its  policy  between  creditors  and  stockholders,  and  by  the  Act  of 
1846  limited  and  defined  the  cases  in  which  he  can  be  held ;  and  the 
whole  argument  from  the  intent  of  the  legislation  is,  that,  as  to  the 
powers  of  the  corporation,  the  legislation  was  restrictive,  from  early  dates 
to  this  time,  as  to  every  one ;  and  hence  we  find,  in  the  Act  of  1846,  the 
prohibition  as  to  creating  debts  beyond  half  the  capital  stock  paid  in,  &c. 
The  other  general  position  is,  that,  as  between  the  creditor  and  the 
stockholder,  the  legislature  favored  the  creditor  up  to  the  Act  of  1846, 
when  the  current  was  changed.  And  it  is  somewhat  remarkable  to  see 
how  clearly  the  legislature  have  always  marked  the  distinction  between 
the  right  of  a  creditor  to  sue  a  stockholder  to  collect  his  debts,  and  the 
right  of  the  corporation  to  assess  the  stockholder  for  the  purpose  of  pay- 
ing those  debts. 

We  entertain  grave  doubts  as  to  the  power  of  a  creditor  to  collect  of 
the  stockholder  debts  contracted  beyond  one  half  of  the  capital  stock,  Ac. 
The  debt  is  ultra  vires,  and  perhaps,  under  Mich  v.  JErrol,  as  the  corpora- 
tion has  power  to  contract  for  some  purpose,  a  creditor  would  not  be 
estopped  unless  it  appeared  that  he  knew  that  the  limit  established  by 
the  statute  had  been  exceeded.  But  when  the  question  comes,  Can  the 
corporation  or  directors  assess  to  pay  such  a  debt,  even  if  the  par  value 
has  not  been  paid  in  ?  a  different  conclusion  must  be  reached ;  for  the 
right  to  assess  to  pay  debts  means  legal  debts,  &c,  such  debts  as  the 
corporation  had  the  right  to  contract  with  a  view  of  having  them  paid  by 
stockholders,  but  not  such  debts  as  both  the  "corporation  and  directors 
are  forbade  to  incur  under  a  heavy  penalty.  To  hold  otherwise  is  to 
negate  the  whole  protection  the  law  has  attempted  to  give  to  the  stock- 
holder. Tbe  intent  of  this  provision  is  benign  and  wise.  It  is  intended 
that,  as  soon  as  the  corporation  has  become  so  reduced  as  to  owe  one  half 
its  value,  the  directors  must  cease  to  further  involve  the  stockholders ; 
and  if  they  are  deprived  of  all  power  as  against  the  stockholders  to  hire 
money  or  buy  on  credit,  an  immediate  stop  to  unprofitable  and  unskil- 
ful efforts  will  take  place :  and  hence  we  find,  in  sec.  15,  Gen.  Stats.  135, 
and  long  before,  that  a  director  or  officer  who  had  violated  this  limitation 
and  had  been  forced  by  a  creditor  to  pay  the  debts,  could  not  have  con- 
tribution from  the  other  stockholders.  Are  the  court  prepared  to  hold, 
nevertheless,  that  they  can  assess  such  other  stockholders  to  pay  such 
debts  ?  The  case  makes  the  books  used  as  evidence  part  of  the  case,  and 
they  show  that  the  directors  were  present,  and  authorized  the  contracting 
of  these  debts,  and  that  Canney  (as  the  case  finds)  had  nothing  to  do 
with  it,  nor  knew  anything  about  the  condition  of  the  corporation. 

How,  then,  is  he  estopped  to  say  that  he  could  not  be  assessed  until  all 
the  shares  were  taken  up  and  paid  for  ?  He  had  no  knowledge  but  what 
they  were  all  taken  up,  and  his  letter  meant  legal  assessment,  as  was  held 
in  14  N.  H.  548-,  80  N.  H.  890,  and  82  N.  H.  369.  We  have  failed  to 
find  anything  in  the  case  showing  bad  faith  on  the  defendant's  part 
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Living  in  Massachusetts,  he  could  not  be  expected  to  know  that  all  the 
shares  were  not  taken  up,  but  we  say,  thinking  they  had  been,  he  wrote 
the  letter  in  the  case  at  bar.  The  case  at  bar  is  a  much  stronger  case  for 
the  defendant  than  the  one  just  cited,  for  in  this  case  the  assessment  was 
not  made  on  the  faith  of  the  defendant's  promise,  but  the  assessment  had 
been  made  before  the  letter.  If  the  defendant  understood  that  all  the 
shares  had  been  taken,  and  under  this  misapprehension  wrote  the  letter, 
he  is  not  to  be  holden,  unless  the  cases  cited  are  inapplicable  or  bad  law. 
See,  also,  Act  of  1856,  p.  1769,  sec.  1,  ch.  1852. 

Debts  were  included  as  to  which  no  demand  was  made,  and  many 
of  the  debts  could  not  be  assessed  at  all,  nor  be  collected  of  the  corpora- 
tion or  stockholder  by  the  creditor.  Under  sec.  4,  p.  281,  Gen.  Stats., 
the  corporation  could  not  contract  debts  exceeding  one  half  its  capital 
stock  paid  in,  and  its  other  property,  &c.  Any  contract  beyond  that  is 
ultra  vires,  and  binds  neither  the  corporation  nor  stockholder ;  and  the 
creditor,  dealing  with  an  agent  of  a  corporation,  must  see  for  himself 
that  the  agent  acts  within  the  scope  of  his  authority,  and  an  act  ultra 
vires  cannot  be  ratified.  The  assessment  is  made  for  an  amount  greater 
than  all  of  the  plaintiffs'  capital  stock  and  other  property,  and  certainly 
includes  debts  that  the  agent  and  directors  could  not,  within  the  scope 
of  their  authority,  contract;  that  the  corporation  could  not,  for  the 
statute  forbids  it  under  a  heavy  penalty.  Sec.  5,  p.  281.  This  section 
does  not  make  the  corporation  liable,  but  charges  the  directors  for  a  con- 
tract made  in  the  name  of  the  corporation.  It  is  idle  to  say  that  a  stock- 
holder can  be  assessed  for  a  debt  not  binding  upon  the  corporation.  One 
half  of  the  claims  in  the  case  at  bar,  at  least,  were  not  legal  claims  of  the 
company.  The  assessment  is  illegal  for  that  reason.  Rich  v.  JErrol,  51 
N.  H.,  is  decisive  on  this  point.  The  plaintiffs  should  have  voted  to  sell 
all  the  corporate  property  under  the  term  "  or  otherwise  "  to  pay  its  legal 
liabilities.  It  could  not  do  that  to  pay  debts  contracted  ultra  vires,  and, 
as  the  defendant  claims  in  his  fourth  ground  of  nonsuit,  having  paid  the 
par  value  of  his  share,  he  cannot  be  assessed  to  pay  debts,  especially  when 
they  are  not  debts  the  corporation  are  bound  to  pay.  If  section  4  gives 
any  right  of  assessment,  it  is  perfectly  clear  that  that  right  is  not 
restricted  to  those  cases  where  the  stockholder  is  individually  liable,  but 
applies  as  well  to  those  cases  where  he  is  not  personably  liable.  A  con- 
sideration of  this  fact  sufficiently  demonstrates  the  utter  absurdity  of  the 
plaintiffs*  theory. 

Bank  v.  Globe  Works,  101  Mass.  57,  is  not  in  point  for  the  plaintiffs. 
In  the  case  at  bar,  the  suit  is  not  against  a  corporation  by  a  creditor, 
bat  is  by  a  corporation  to  collect  an  assessment  to  pay  debts  the  cor- 
poration had  no  right  to  contract.  This  is  one  radical  ground  of  distinc- 
tion. The  second  is,  that  some  of  the  debts  included  in  the  assessment 
were  incurred  after  the  auditor's  report  in  1869,  when  the  corporation 
owed  some  $9,000,  as  the  books  show  and  the  report  states,  and  a  part  of 
this  last  amount  is  debts  due  to  John  Chick,  treasurer  and  president  of 
the  company  and  a  director,  and  .to  Levi  Smith,  a  director,  and  to 
Pepper,  and  sundry  stockholders.  These  parties,  being  officers  of  the 
corporation,  are  charged  with  knowledge  of  the  matter  of  ultra  vires  at 
the  time  they  in  their  capacity  of  directors  allowed  the  corporation  to 
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become  their  debtor;  101  Mass.  58,  near  bottom  of  page;  but  in  this 
state  the  restriction  on  the  corporation  ugi  regard  to  incurring  debts  is  a 
public  penal  statute,  and  every  one  is  charged  with  knowledge  of  it.  Can 
a  corporation  make  an  assessment  to  pay  a  debt  which  both  the  corpora- 
tion and  directors  are  prohibited  from  contracting  ? 

Quarles,  Wheeler  $  Whipple,  for  the  plaintiffs. 

Isaac  W.  Smith,  J.  The  questions  raised  in  this  case,  as  it  was 
originally  drawn,  were  decided  by  us  at  the  adjourned  term  in  March 
last. 

By  an  amendment  to  the  case,  although  the  fact  does  not  distinctly 
appear,  it  may  be  assumed  that  the  debts  and  liabilities  for  which  the 
assessment  was  made  exceeded  in  amount  the  property  and  assets  of  the 
company,  and  one  half  of  its  capital  stock  paid  in  and  limited.  The 
defendant  contends  that  for  this  reason  the  assessment  was  illegal,  and 
that  this  action  cannot  be  maintained. 

Chapter  185,  sec.  4,  of  the  General  Statutes  provides  that  "  No  cor- 
poration, banks  and  insurance  companies  excepted,  shall  contract  debts  or 
incur  liabilities  exceeding  one  half  of  its  capital  stock  then  actually  paid 
in  and  unimpaired,  and  of  its  other  property  and  assets." 

Section  5  of  the  same  chapter  provides  that  if  any  corporation,  by  vote 
or  by  its  officers,  shall  violate  die  provisions  of  section  4,  the  directors 
shall  be  individually  liable  to  the  amount  of  the  excess  of  debts  and 
liabilities  above  half  the  capital  stock  paid  in  and  of  the  other  property 
and  assets,  for  all  the  debts  and  contracts  of  the  corporation  then  existing, 
or  contracted  while  they  respectively  remain  in  office. 

It  is  claimed  by  the  defendant  that  as  to  any  debt  contracted  beyond 
the  amount  limited  in  section  4,  the  contract  is  ultra  vires,  and  binds 
neither  corporation  nor  stockholder;  and  that  a  creditor  dealing  with 
an  agent  of  a  corporation  must  see  for  himself  that  the  agent  acts 
within  the  scope  of  his  authority ;  and  that  an  act  vltra  vires  cannot  be 
ratified. 

I.  Is  a  debt  thus  contracted  binding  upon  the  corporation  ? 

It  will  be  observed  that  by  these  provisions  of  the  statute,  debts  con- 
tracted beyond  the  amount  limited  in  the  fourth  section  are  not  declared 
illegal  and  void.  The  penalty  imposed  for  a  violation  of  this  provision  of 
section  4  is,  that  the  directors  are  made  individually  liable  for  all  the 
debt  and  contracts  of  the  corporation  to  the  amount  of  such  excess.  The 
language  is,  "  for  all  the  debts  and  contracts  of  the  corporation,"  not  for 
such  debts  and  contracts  contracted  in  excess  of  the  amount  limited.  If 
they  are  not  debts  and  contracts  of  the  corporation,  then  there  are  no 
debts  and  contracts  of  the  corporation  for  which  the  directors  can  be  made 
individually  liable  in  excess  of  the  amount  limited. 

We  think  it  is  clear  that  the  provisions  of  section  4  must  be  regarded 
as  merely  directory,  although  their  violation  may  be  culpable  on  the  part 
of  the  officers,  and  for  this  conduct  of  the  corporation  the  government 
might  probably  seize  their  franchise  upon  due  process. 

We  think  this  view  of  die  construction  of  sections  4  and  5  is  con- 
firmed by  an  examination  of  the  corresponding  provisions  of  the  statute 
in  regard  to  banking  corporations,  ch.  153,  sec.  9,  which  is  as  follows: 
"No  such  bank  (authorized  to  issue  bills,  sec.  2)  shall  have  in  cir- 
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culation  its  own  bills  to  an  amount  greater  than  the  amount  of  the 
excess  of  its  capital  actually  paid  in  above  the  amount  of  loans  made 
to  its  stockholders  on  pledge  of  its  own  stock ;  and  in  case  of  any  ex- 
cess, the  directors,  under  whose  administration  it  shall  happen,  shall  be 
jointly  liable,  to  the  extent  of  such  excess,  for  ail  debts  of  the  corpora- 
tion then  existing  and  that  shall  be  contracted  during  their  continuance  in 
office,  until  the  circulation  shall  be  reduced  to  the  limit  above  described." 

Here  the  penalty  is,  not  that  the  excess  of  circulation  shall  be  null  and 
void,  thus  punishing  the  innocent  bill  holder,  but  the  directors  are  made 
individually  liable  for  all  debts  of  the  bank  to  the  amount  of  such  excess 
of  circulation,  until  the  circulation  shall  be  reduced  to  the  limit  prescribed. 
Reduced  how?  By  being  redeemed,  that  is,  paid  by  the  bank  that  put 
the  bills  in  circulation. 

And  by  chapter  159  no  foreign  insurance  company  is  permitted  to 
transact  any  business  in  this  state  until  certain  requirements  of  the  law 
are  complied  with ;  but  by  section  10  any  insurance  made  by  any  such 
company  is  made  valid  against  them,  though  they  have  not  complied  with 
the  requirement  of  the  law. 

Returning  to  chapter  135,  there  is  another  objection  to  holding  that 
debts  contracted  in  excess  of  the  amount  prescribed  are  not  binding,  and 
that  is,  the  difficulty  of  ascertaining  with  readiness  and  accuracy  the 
amount  of  the  other  property  and  assets  of  the  corporation.  It  might 
consist  of  personal  property  widely  scattered,  debts  or  choses  in  actions  of 
a  doubtful  character,  and  of  real  estate  and  machinery  liable  to  rapid  de- 
preciation and  loss.  Before  any  creditor  could  safely  deal  with  such  a 
corporation,  it  would  require  an  inventory  of  the  property  and  assets  to 
be  frequently  taken,  to  say  nothing  of  the  fluctuations  of  values  in  the 
market. 

But  suppose  the  limit  to  which  this  corporation  could  incur  debts  was 
$10,000,  and  that  that  limit  had  been  reached  on  the  first  day  of  Jan- 
uary, 1871 ;  and  suppose,  on  the  second  day  of  January,  1871,  it  had  bor- 
rowed $15,000,  and  given  its  note  therefor,  payable  in  six  months,  and  on 
the  third  day  of  January,  1871,  had  applied  $10,000  of  the  sum  so  bor- 
rowed in  payment  of  the  debts  outstanding  January  1st :  If  the  debt 
(note)  contracted  on  the  2d  was  illegal  and  void,  can  it  ever  become  a 
valid  debt  ?  Can  a  void  debt  or  contract  ever  become  a  valid  and  legal 
one  ?  And  if  this  debt  became  legal  in  any  sense  when  the  debts  that 
stood  prior  to  it  in  age  were  paid,  did  the  note  become  a  valid  note  to  the 
amount  of  $10,000,  and  did  it  remain  an  invalid  note  to  the  amount  of 
$5,000  ?  As  fast  as  the  debts,  prior  in  point  of  time,  are  paid,  do  those 
incurred  after  the  limit  prescribed  in  the  fourth  section  had  been  reached 
slide  into  their  places  to  the  amount  of  the  older  debts  so  paid  ?  and  if  so, 
which  of  a  dozen  or  twenty  invalid  debts  are  so  transposed  into  the  list 
of  valid  debts  ?  and  if  those  prior  in  age,  which  of  two  that  might  happen 
to  have  been  contracted  at  the  same  moment  ?  or,  if  the  oldest  invalid 
claim  happens  to  exceed  in  amount  the  place  left  for  it  to  fill,  will  it  be- 
come valid  in  part  and  remain  invalid  as  to  the  rest  ? 

For  these  and  other  reasons  that  might  be  given,  we  find  it  impossible 
to  hold  that  debts  contracted  beyond  the  amount  limited  by  law  are  in- 
valid as  against  the  corporation.     There  is,  besides,  the  argument  of  jus- 

vol.  n.  34 
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tice  in  favor  of  holding  that  a  corporation,  equally  with  an  individual, 
after  having  received  the  benefit  of  such  contracts,  shall  not  be  permitted 
to  repudiate  them  upon  the  ground  that  it  has  violated  some  statute  pro- 
vision in  contracting  them.  Not  only  estoppels  technically  (so  called), 
but  estoppels  in  pat*,  operate  both  for  and  against  a  corporation.  Ang. 
&  Am.  on  Corp.  215. 

Section  5  gives  the  creditor  who  has  been  thus  imposed  upon  an  addi- 
tional remedy  for  the  collection  of  his  debt.  While  the  corporation  re- 
mains liable  for  his  debt,  he  can,  if  he  shall  choose,  collect  it  of  the  direc- 
tors ;  but  it  could  not  be  the  intention  of  the  legislature  to  confine  him  to 
persons  who  might  be  unknown  or  irresponsible,  or  who  might  be  skilful 
enough  to  conceal  their  property  from  legal  process,  and  so  leave  him 
without  remedy.  It  is  not  the  policy  of  the  law  to  visit  the  penalty  for 
violation  of  laws  upon  the  innocent,  and  allow  the  guilty  to  escape. 

It  is  immaterial  whether  these  debts  were  contracted  by  a  vote  of  the 
corporation  or  by  its  officers,  or  whether  the  officers  were  authorized  to 
contract  them.  If  by  the  corporation,  they  are  valid,  as  we  have  seen, 
without  reference  to  the  fact  whether  the  corporation,  having  received  the 
benefit  of  them,  is  estopped  to  deny  their  validity ;  if  by  officers  duly  au- 
thorized, they  are  valid  for  the  same  reason ;  and  if  the  officers  were  un- 
authorized, tney  have  been  ratified  by  the  corporation:  (1)  by  receiving 
and  enjoying  their  benefit ;  (2)  by  the  action  of  the  corporation  at  the 
meeting  Feb.  15,  1871,  when  the  stockholders  voted  to  assess  themselves 
to  pay  these  debts.  Subsequent  ratification  is  equivalent  to  an  original 
authority.  Rich  v.  Errol^  61  N.  H.  350.  Ang.  &  Am.  on  Corp.  212, 
216. 

II.  If,  as  there  would  seem  to  be  no  doubt,  these  debts  in  excess  of  the 
limit  fixed  in  section  4  are  valid  debts  against  the  corporation,  it  follows 
of  necessity  that  the  stockholders,  acting  as  a  corporation,  may  assess 
themselves  under  the  provisions  of  sec.  4  of  ch.  186  to  pay  such  debts. 
The  statute  makes  no  distinction  between  these  and  any  otner  debts  of  the 
corporation.  The  language  of  the  statute  is,  "  upon  demand  of  any  debt 
of  a  corporation  being  made,"  "  the  officers  of  the  corporation  shall  forth- 
with call  a  meeting  of  the  stockholders  to  provide  means  for  its  payment 
by  assessments  upon  themselves  or  otherwise,"  &c 

We  decided  in  March  last,  in  this  case,  that  the  stockholders  can  assess 
themselves  only  for  such  debts  as  can  be  legally  demanded  to  be  paid, 
under  sec.  2  of  ch.  186,  and  we  think  it  is  entirely  clear  that  those  credit- 
ors, whose  debts  were  contracted  after  the  limit  fixed  had  been  reached, 
can  demand  payment  under  that  section  and  enforce  payment  under  sec- 
tion 1.  There  is  no  exception  made  of  such  debts  in  the  statute,  and  we 
can  perceive  nothing  in  the  statute  that  indicates  that  the  legislature  in- 
tended to  put  such  creditors  in  any  different  position  from  the  other  credit- 
ors of  a -corporation. 

There  are  many  cases  in  the  books  where  it  is  held  that  a  corporation 
cannot  enforce  contracts  inconsistent  with  the  purpose  of  its  creation,  be- 
cause, being  created  for  a  specific  purpose,  it  not  only  can  make  no  con- 
tract forbidden  by  its  charter,  but  in  general  can  make  no  contract  which 
is  not  necessary,  airectly  or  indirectly,  to  enable  it  to  answer  that  end. 

Thus,  where  a  company  was  chartered  for  the  conveyance  of  passengers 
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between  certain  places,  a  contract  by  such  company  for  the  breaking  of 
ice  and  towing  of  vessels  through  the  track  broken  to  another  place  is 
invalid,  and  cannot  be  enforced  against  tbem.  Penn.,  ftc.  Co.  v.  Dan- 
dridge,  8  Gill  &  Johns.  (Md.)  248. 

So,  where  an  insurance  company,  prohibited  by  its  charter  from  doing 
banking  business,  brought  a  suit  upon  a  promissory  note  as  indorsee, 
which  it  had  discounted,  it  was  held  that  the  note  was  void,  as  received 
by  the  corporation  in  the  course  of  a  transaction  forbidden  as  a  banking 
transaction  by  its  charter.  N.  Y.  Fireman's  Ins.  Co.  v.  Ely,  2  Cow. 
678 ;  Utica  Ins.  Co.  v.  Scott,  19  Johns.  1.  But  it  was  so  held  under  that 
section  of  a  restraining  act,  which  declares  that  "  all  notes  and  securities 
for  the  payment  of  money,  or  the  delivery  of  property  made  or  given  to 
any  such  association,  institution,  or  company,  not  authorized  for  banking 
purposes,  shall  be  void." 

It  will  be  seen  there  is  a  wide  difference  between  those  cases  and  the 
case  at  bar.  In  New  York  the  notes  were  declared  by  statute  to  be  void. 
As  to  the  debts  involved  in  this  suit,  our  statute  does  not  pronounce 
them  void,  but  makes  the  directors  individually  liable  therefor. 

And  so,  too,  there  are  numerous  decisions,  that  where  contracts  with 
corporations  are  illegal,  although  the  other  party  can  maintain  no  action 
against  the  corporation  on  the  contract,  he  may  recover  back  the  con- 
sideration paid,  the  parties  not  being  in  pari  delicto.  White  v.  Frank- 
lin Bank,  22  Pick.  181 ;  2  Com.  on  Cont.  109 ;  Hawson  v.  Hancock,  8 
T.  R.  577 ;  Robinson  v.  Bland,  2  Burr.  1077  ;  Utica  Ins.  Co.  v.  Scott, 
19  Johns.  1 ;  Same  v.  Cadwell,  8  Wend.  296  ;  Same  v.  Bloodgood,  4 
Wend.  652 ;  Little  v.  O'Brien,  9  Mass.  428 ;  Epis.  Soc.  v.  Epis.  Ch.  in 
Dedham,  1  Pick.  872 ;  Rich  v.  Errol,  51  N.  H.  861. 

In  Monument  National  Bank  v.  Globe  Works,  101,  Mass.  57,  it  is  re- 
marked by  Hoar,  J.,  with  great  clearness,  that  "  The  doctrine  of  ultra 
vires  has  been  carried  much  further  in  England  than  the  courts  in  this 
country  have  been  disposed  to  extend  it;  but  with  just  limitations  the 
principle  cannot  be  questioned,  that  the  limitations  to  the  authority, 
powers,  and  liability  of  a  corporation  are  to  be  found  in  the  act  creating 
it ;  and  it  no  doubt  follows,  that  when  powers  are  conferred  and  defined 
by  statute,  every  one  dealing  with  the  corporation  is  presumed  to  know 
the  extent  of  those  powers.  But  when  the  transaction  is  not  the  exer- 
cise of  a  power  not  conferred  on  a  corporation,  but  the  abuse  of  a  general 
power  in  a  particular  instance,  the  abuse  not  being  known  to  the  other 
contracting  party,  the  doctrine  of  ultra  vires  does  not  apply.'9 

In  Bissell  v.  Railroad,  22  N.  Y.  289,  Selden,  J.,  says  :  "  When  the 
want  of  power  is  apparent  upon  comparing  the  act  done  with  the  terms 
of  the  charter,  the  party  dealing  with  the  corporation  is  presumed  to 
have  knowledge  of  the  defect,  and  the  defence  of  ultra  vires  is  available 
against  him.  But  such  a  defence  would  not  be  permitted  to  prevail 
against  a  party  who  cannot  be  presumed  to  have  had  any  knowledge  of 
the  want  of  authority  to  make  the  contract.  Hence,  if  the  question  of 
power  depends  not  merely  upon  the  law  under  which  the  corporation  acts, 
but  upon  the  existence  of  certain  extrinsic  facts  resting  peculiarly  within 
the  knowledge  of  the  corporate  officers,  then  the  corporation  would  be 
estopped  from  denying  that  which,  by  assuming  to  make  the  contract,  it 
had  virtually  affirmed/' 
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Applying  this  doctrine  as  thus  laid  down  in  the  courts  of  Massachusetts 
and  New  York,  it  will,  of  course,  be  apparent  that  the  general  provisions 
of  the  statutes,  in  regard  to  the  power  of  corporations  to  contract  debts, 
are  to  have  the  same  force  as  if  incorporated  in  the  charter  of  this  cor- 
poration. 

Every  one,  then,  dealing  with  this  corporation  must  be  presumed  to 
know  the  limitation  imposed  by  sec.  4  of  ch.  135  of  the  Gen.  Stats,  upon 
its  power  to  contract  debts.  But,  at  the  same  time,  it  is  equally  clear 
that  the  contracting  of  these  debts  beyond  the  limit  fixed  by  statute  was 
not  the  exercise  of  a  power  not  conferred  on  the  corporation,  but  was  the 
abuse  of  a  general  power  in  these  particular  instances,  of  which  abuse  the 
other  contracting  parties  (the  creditors')  cannot  ordinarily  be  presumed  to 
have  known  ;  nor  can  they  be  said  to  be  put  upon  inquiry,  because,  sup- 
posing the  inquiry  to  have  been  made,  it  would  have  been  difficult,  for 
reasons  before  given,  to  have  ascertained  the  amount  and  value  of  the 
assets  of  the  corporation  with  any  certainty  or  definiteness.  The  value 
and  amount  of  the  assets  and  property  of  this  corporation  were  extrinsic 
facts  resting  peculiarly  within  the  knowledge  of  the  corporation,  and  of 
which  the  creditors  cannot  be  presumed  to  have  had  any  knowledge  or 
notice. 

The  books  and  documentary  evidence  used  at  the  trial  were  made  a 
part  of  this  case,  but  none  of  them  have  been  exhibited  to  us,  and  we 
only  know  their  contents  from  statements  made  in  the  argument.  It  is 
represented  "  that  some  of  the  debts  included  in  the  assessment  were  in- 
curred after  the  auditor's  report  in  1869,  when  the  corporation  owed  some 
99,000,  as  the  books  show  and  the  report  states  ;  and  a  part  of  this  last 
amount  is  debts  due  to  John  Chick,  treasurer  and  president  of  the  cor- 
poration and  a  director,  and  to  Levi  Smith,  a  director,  and  to  Pepper, 
and  to  sundry  stockholders."  These  parties,  being  officers  of  the  corpora- 
tion, are  charged  with  knowledge  of  the  matter  of  ultra  vires  at  the  time 
they  in  their  capacity  of  directors  allowed  the  corporation  to  become  their 
debtors. 

Assuming  these  facts  to  be  as  stated  in  the  defendant's  brief,  it  does 
not  appear  whether  the  sum  of  $9,000,  which  the  corporation  owed  in 
1869,  was  equal  to  or  exceeded  the  limit  fixed  by  the  fourth  section,  nor 
to  what  extent  the  corporation  was  indebted  to  Chick,  Smith,  and  Pepper, 
nor  whether  the  same  or  other  debts  were  due  to  them  February  19,  1871, 
nor  whether  the  corporation  was  indebted  to  them  at  all  at  that  date.  If 
the  limit  fixed  by  section  4  for  contracting  debts  had  not  been  reached  in 
1869,  when  the  auditor's  report  was  made,  then  the  debts  due  to  Chick, 
Smith,  and  Pepper  were  valid  debts.  There  is  nothing  in  the  case  by 
which  we  can  tell  whether  or  not  that  limit  had  then  been  reached,  and  if 
reached,  whether  Chick's,  Smith's,  and  Pepper's  debts  were  contracted 
before  or  after  the  limit  had  been  reached.  Nothing  is  to  be  presumed 
in  favor  of  fraud ;  and  if  we  are  to  draw  any  inference  in  regard  to  their 
debta*  it  must  be  that  they  were  properly  contracted. 

We  have  only  briefly  discussed  the  doctrine  of  ultra  vires  in  this  case,  a 
further  examination  not  being  necessary  to  its  decision.  There  is  nothing, 
then,  in  this  case  that  shows  that  any  of  the  creditors  had  knowledge  that 
at  the  time  their  respective  debts  against  the  corporation  accrued,  the  cor- 
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poration  had  already  contracted  debts  or  incurred  liabilities  exceeding 
.one  half  of  its  capital  stock  then  actually  paid  in  and  unimpaired,  and  of 
its  other  property  and  assets  ;  and  we  are  of  the  opinion  that  the  debts 
were  such  debts  as  the  stockholders  could  assess  themselves  to  pay,  under 
the  provisions  of  chapter  136  of  the  General  Statutes. 
The  exceptions  must  be  overruled,  and  there  must  be 

Judgment  on  the  verdict 


SUPREME   COURT   OF   MICHIGAN. 

[October,  1875.] 

mandamus.  —  concerning  the  power  op  inferior  courts  to  issue 
writs  of  mandamus  and  other  writs  of  a  similar  nature. 

McBRIDE  v.  COMMON  COUNCIL  OF  GRAND  RAPIDS. 

Writs  of  injunction,  certiorari,  and  habeas  corpus,  and  informations  in  the  nature  of  aub 
warranto,  are  necessary  to  the  ordinary  jurisdiction  of  circuit  courts;  but  the  jurisdic- 
tion given  to  such  courts  by  article  6,  section  8,  of  the  Michigan  Constitution,  does 
not  authorize  them  to  issue  such  writs,  and  especially  writs  of  mandamus,  except  for 
the  purposes  of  the  jurisdiction  that  is  conferred  in  general  terms  upon  them. 

The  history  and  nature  of  the  writ  of  mandamus  examined  and  expounded. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Cooley,  J.,  delivered  the  opinion  of  the  court.  This  case  comes  be- 
fore us  on  writ  of  error  to  the  circuit  court  for  the  county  of  Kent.  The 
proceeding  in  the  court  below  was  an  application  for  a  mandamus  to  com- 
pel  the  respondents  to  issue  a  warrant  in  payment  of  a  salary  claimed  to 
be  owing  to  him  by  the  applicant.  The  circuit  court  denied  the  writ,  and 
is  understood  to  have  done  so  on  the  ground  of  want  of  authority. 

The  authority,  if  there  be  any  in  the  circuit  court,  comes  from  the  Con- 
stitution. By  section  8  of  article  6  of  that  instrument,  it  is  provided 
that  "  The  circuit  court  shall  have  original  jurisdiction  in  ail  matters,  civil 
and  criminal,  not  excepted  in  this  Constitution,  and  not  prohibited  by  law ; 
and  appellate  jurisdiction  from  all  inferior  courts  and  tribunals  and  a  su- 
pervisory control  of  the  same.  They  shall  also  have  power  to  issue  writs 
of  habeas  corpus,  mandamus,  injunction,  quo  warranto,  certiorari,  and 
other  writs  necessary  to  carry  into  effect  their  orders,  judgments,  and  de- 
crees, and  to  give  them  a  general  control  over  inferior  courts  and  tribu- 
nals within  their  respective  jurisdictions."  If  this  section  gives  the 
power  to  the  circuit  court  to  award  the  writ  in  all  cases  to  which  it  is 
applicable,  then  it  might  have  been  awarded  in  this  instance ;  but  if  not, 
then  the  circuit  judge  was  right  in  his  conclusion. 

The  argument  on  one  side  is  that  the  section  does  not  undertake  or 
purport  to  confer  the  power  to  issue  the  enumerated  writs  generally,  but 
only  to  issue  them  when  u  necessary  to  carry  into  effect  their  orders, 
judgments,  and  decrees,  and  to  give  them  a  general  control  over  inferior 
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courts  and  tribunals  within  their  respective  jurisdictions."  This  argu- 
ment is  supported  by  what  seems  to  be  the  most  obvious  meaning  of  the 
section  ;  a  meaning  that  should  control  unless  difficulties  of  construction 
arise  which  must  lead  to  the  conclusion  that  the  most  obvious  meaning 
was  not  the  one  intended. 

The  difficulty  which  was  suggested  on  the  argument  is  that  some  of  the 
enumerated  writs  are  not  adapted  to  carrying  into  effect  the  orders,  judg- 
ments, and  decrees  of  the  circuit  court,  and  to  giving  them  control  over 
inferior  courts  and  tribunals ;  and  consequently,  the  restrictive  words  of 
the  section  must  be  confined  in  their  application  to  the  "  other  writs  " 
which  the  circuit  courts  are  empowered  to  issue.  In  other  words,  that  the 
meaning  of  the  section  is  that  the  circuit  courts  shall  have  general  power 
to  issue  the  writs  of  habeas  corpus,  mandamus,  injunction,  quo  warranto, 
and  certiorari,  and  they  shall  also  have  power  to  issue  such  other  writs  as 
may  be  necessary  to  give  effect  to  their  general  jurisdiction. 

This  argument  renders  it  necessary  to  consider  how  far  these  several 
enumerated  writs  are  essential  to  the  jurisdiction  which  it  is  conceded  is 
conferred  upon  the  circuit  court  by  the  Constitution.  That  jurisdiction 
is  a  general  "  original  jurisdiction  in  all  matters  civil  and  criminal,"  with 
a  few  exceptions,  and  appellate  and  supervisory  jurisdiction  over  the  infe- 
rior courts.  It  is  not  contended  that  the  writs  of  injunction  and  certio- 
rari are  not  appropriate  and  necessary  to  this  general  jurisdiction.  In- 
deed, without  them  or  some  process  devised  by  legislation  to  take  their 
place,  this  general  jurisdiction  could  not  be  exercised.  But  it  is  said  that 
the  writ  of  quo  warranto  finds  no  necessary  employment  in  the  exercise 
of  this  general  jurisdiction,  and  consequently  the  grant  of  power  to  issue 
it  is  futile,  unless  it  is  to  have  some  further  office. 

The  enumeration  of  the  writ  of  quo  warranto  in  this  section  is  some- 
what remarkable,  as  the  writ  itself  long  since  passed  out  of  use,  and  it  is  . 
not  at  all  probable  that  the  constitutional  convention  designed  to  restore 
it.  If,  as  was  undoubtedly  the  case,  an  information  in  the  nature  of  a 
writ  of  quo  warranto  was  intended  instead  of  the  writ  itself,  then  it  is  by 
no  means  apparent  that  it  is  not  a  proper  process  in  the  exercise  of  the 
ordinary  jurisdiction  of  the  circuit  courts. 

This  information  is  adopted  for  the  cases  of  intrusions  and  usurpations 
of  office,  and  the  unlawful  exercise  of  franchises.  It  is  the  ordinary  pro- 
ceeding in  which  all  questions  of  this  nature  are  disposed  of.  rublio 
rights  and  private  rights  are  concluded  by  the  trials  which  are  had  upon 
it ;  and  whether  considered  as  a  "  civil "  or  a  "  criminal  "  "  matter,"  the 
cases  which  are  disposed  of  by  means  of  it  are  among  the  most  important 
which  are  known  in  the  law.  Now  there  is  an  express  exception  of  these 
cases  from  the  jurisdiction  conferred  upon  the  circuit  courts,  in  such  gen- 
eral terms,  and  I  can  conceive  of  no  sufficient  reason  for  a  suggestion  that 
those  general  terms  do  not  embrace  them. 

So  far  as  the  writ  of  habeas  corpus  is  concerned,  it  is  undoubtedly  nec- 
essary in  many  cases  to  employ  it  as  an  auxiliary  writ  in  both  civil  and 
criminal  cases.  But  I  think  authority  over  the  cases  in  which  this  writ  is 
called  for  is  also  granted  in  the  general  grant  of  jurisdiction  over  all  mat- 
ters civil  and  criminal.  It  cannot  be  contended  for  a  moment  that  those 
general  words  do  not  give  jurisdiction  over  many  of  the  cases  which  are 
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adjudicated  on  this  writ.  All  cases,  for  instance,  where  civil  rights  are 
involved — cases  of  the  custody  of  children  and  other  dependent  persons, 
and  the  like.  But  then  the  adjudications  in  other  cases  are  equally 
final  as  regards  the  particular  matter  determined ;  made  so  by  the  ex- 
press terms  of  the  statute  which  was  in  force  when  the  Constitution  was 
adopted.  Comp.  Laws,  §  7033.  And  I  think,  without  any  enumeration 
of  writs  whatever,  we  should  have  no  difficulty  in  holding  that  authority 
over  this  writ  of  habeas  corpus  was  a  part  of  the  general  jurisdiction  of 
the  circuit  courts.  It  has  belonged  to  the  jurisdiction  of  those  courts 
ever  since  they  have  been  in  existence  in  the  state ;  and  we  can  hardly 
understand  why  it  was  mentioned  here  at  all,  unless  it  was  to  preclude 
the  legislature  from  depriving  the  court  of  this  portion  of  its  former  au- 
thority. But  we  may  say  the  same  of  the  mention  of  the  writs  of  in- 
junction and  certiorari.  No  one  will  pretend  that  the  general  grant  of 
jurisdiction  in  all  matters  civil  and  criminal  is  enlarged  by  the  mention  of 
these  writs  as  process  the  circuit  court  may  issue. 

As  regards  the  writ  of  mandamus  the  case  is  quite  different.  It  is  a 
very  proper  writ  to  enable  the  circuit  courts  to  give  effect  to  their  ap- 
pellate and  supervisory  authority  in  some  cases,  and  is  often  made  use  of 
for  such  purposes.  See  Layton  v.  State,  28  N.  J.  575,  577.  But  beyond 
that  it  has  no  necessary  office  in  the  scope  of  circuit  court  powers.  The 
writ  is  not  a  judicial,  but  a  prerogative  writ.  8  Bl.  Com.  110.  It  was 
so  defined  by  Lord  Mansfield,  who  spoke  of  it  as  a  prerogative  writ,  flow- 
ing from  the  king  himself,  sitting  in  the  court  of  king's  bench,  superin- 
tending thepolice  and  preserving  the  peace  of  the  country.  The  King  v. 
Barker \  2  Wm.  Black.  352 ;  8  Burrow,  1266.  Formerly  no  issue  could 
be  made  upon  the  return  to  it ;  but  if  the  return  made  sufficient  answer 
to  the  application  the  proceeding  must  stop  there,  and  the  party  injured  by 
its  falsity  was  put  to  his  action  on  the  case  for  damages.  3  Bl.  Com.  111. 
The  statute  9  Anne  made  provision  for  a  traverse  in  some  cases,  but  it 
was  not  until  that  of  1  Wm.  4,  c.  21,  that  the  right  to  take  issue  on  the 
return  was  given  generally.  Even  after  that  statute,  a  writ  of  error  did 
not  lie  to  review  the  final  determination  of  the  court  of  king's  bench.  Bex 
v.  Bean  $  Chapter  of  Dublin,  Stra.  536 ;  Same  Case  in  error ^  2  Bro.  Par. 
Gas.  554.  The  writ  of  error  was  given  by  stat.  6  4  7  Vict.  c.  67 ;  3 
Broom  &  Hadley,  Com.  458.  The  difficulties  in  the  way  of  a  review  in 
the  customary  method  are  pointed  out  in  the  New  Jersey  case  to  which 
reference  has  already  been  made.  **  The  nature  and  design  in  the  pro- 
ceeding in  its  original  institution  precluded  the  idea  of  a  review  by  writ 
of  error.  It  was  not  in  the  nature  of  a  civil  suit  between  parties  to  settle 
private  rights.  The  award  of  a  mandamus  does  not  purport  to  adjudge 
or  decide  any  right.  It  is  rather  in  the  nature  of  an  award  of  execution 
than  of  a  judgment.  It  is  the  mode  of  compelling  performance  of  ac- 
knowledged duty,  or  enforcing  an  existing  right,  rather  than  deciding 
what  that  right  or  duty  is.  The  award  is  no  finality.-  It  concludes  noth- 
ing. If  the  writ  is  denied,  the  relator  cannot  have  error ;  and  if  granted, 
the  award  could  not  be  pleaded  in  bar.  Like  a  procedendo  or  a  prohibi- 
tion, it  was  a  simple  command  to  perform  a  duty.  The  award  of  a  man- 
damus to  an  inferior  court  to  proceed  to  judgment,  to  issue  an  execution, 
to  resolve  an  appeal,  —  to  a  public  officer  to  perform  a  specified  duty,  — 
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is  not  founded  on  a  judicial  determination  of  any  right.  There  is  no 
judgment,  or  order  in  the  nature  of  a  judgment,  from  which  error  can 
lie.  The  issue  of  the  writ  has  been  extended  to  cases  which  involve  more 
directly  private  right ;  but  even  in  such  case,  at  common  law,  there  was 
no  judicial  determination  of  the  right  on  the  proceeding  on  mandamus." 
Layton  v.  State,  28  N.  J.  575,  576.  All  the  authorities  speak  of  the 
writ  as  discretionary,  and  both  Mr.  Selwyn  in  his  Nisi  Prius  (7th  Am. 
ed.  1078),  and  Mr.  Chitty  in  his  General  Practice  (vol.  1,  791),  assign 
as  a  reason  why  the  power  to  issue  it  ought  to  be  exercised  with  great 
caution,  that  a  writ  of  error  does  not  lie  in  this  proceeding.  See  also 
High  on  Extraordinary  Remedies,  §  536,  and  cases  cited. 

The  clause  in  the  Constitution  giving  this  jurisdiction  to  the  circuit 
courts  must  be  construed  in  connection  with  the  preceding  section,  art. 
6,  §  3,  which  gives  to  this  court  a  general  superintending  control  over  all 
inferior  courts.  How  is  this  superintending  control  to  be  exercised  in 
cases  of  mandamus,  if  the  circuit  courts  possess  the  general  authority  ? 
The  Constitution  gives  the  authority  to  the  circuit  courts,  and  neither 
makes  provision  for  a  review,  nor  enjoins  it  upon  the  legislature  to  do  so. 
If  it  had  enjoined  legislation  in  the  premises,  the  injunction,  from  the 
nature  of  the  case,  could  not  have  been  compulsory.  Thus  the  intent  of 
the  Constitution  that  this  court  should  have  a  general  superintending 
control  of  inferior  courts  would,  in  this  regard,  be  counteracted  and  con- 
trolled by  an  intent  that  the  circuit  court  should  possess  this  general  au- 
thority with  no  method  of  review  ;  a  conflict  of  purpose  not  to  be  lightly 
imputed  in  the  case  of  an  instrument  presumably  drawn  with  care,  as  a 
Constitution  is  supposed  to  be. 

It  is  to  be  borne  in  mind  also  that  the  jurisdiction  claimed  for  the  cir- 
cuit courts  would  be  one  coordinate  with  that  of  this  court,  and  from  its 
very  nature  might  be  exercised  by  the  circuit  courts  while  this  court  had 
the  very  same  subject  matter  under  consideration.  The  proceeding  in  one 
court  could  not  be  pleaded  in  abatement  or  in  bar  to  that  in  the  other,  in 
such  discretionary  matters ;  and  nothing  but  the  refusal  of  a  judge  to  ex- 
ercise his  authority  over  the  writ  could  preclude  most  unseemly  as  well  as 
vexatious  proceedings  in  some  cases,  if  parties  should  see  fit  to  resort  to 
them.  These  are  circumstances  entitled  to  no  little  weight  when  we  are 
seeking  the  meaning  of  a  somewhat  blind  provision  of  the  Constitution  as 
this  must  be  conceded  to  be. 

There  is  another  consideration  which,  in  my  mind,  has  considerable  im- 
portance. The  principal  occasions  for  the  issue  of  the  writ  are  to  enforce 
some  public  or  private  right,  by  the  action  of  one  of  the  circuit  courts,  or 
of  a  state  officer.  The  circuit  courts  could  not  of  course  issue  this  writ 
to  each  other ;  consequently  all  such  cases  must  be  conceded  to  be  beyond 
the  reach  of  this  provision.  But  so  far  as  the  state  officers  are  concerned, 
if  authority  to  issue  the  writ  to  them  is  given,  it  is  conferred,  not  upon 
the  circuit  courts  generally,  but  upon  a  single  circuit  court ;  because  their 
offices  are  within  a  single  circuit.  Thus  the  authority,  as  it  applies  to 
this  most  important  class  of  cases,  is  not  a  general  authority,  but  an  au- 
thority that  by  force  of  circumstances  is  special,  and  gives  to  one  circuit 
judge  a  large  authority  in  executive  and  administrative  matters  which  no 
other  judge  can  exercise.    Is  it  probable  that  this  was  intended  ?    And  to 
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go  further,  is  it  probable  that  the  convention  ever  intended  that  the  ex- 
ecutive heads  of  departments  should  be  subject  to  control  in  their  duties 
by  the  circuit  courts  ?    I  cannot  bring  my  mind  to  that  conclusion. 

It  has  always  been  a  principle  in  this  country,  that  the  several  de- 
partments of  the  government  should,  as  much  as  possible,  be  protected 
against  interference,  except  so  far  as  was  necessary  to  make  each  a  peace- 
ful and  salutary  check  upon  the  others.  But  whenever  one  is  given  any 
control  over  another,  it  has  always  been  thought  proper  and  respectful 
that  such  control  should  come  from  the  highest  authority,  and  not  from 
any  other.  A  power  to  remove  a  judge,  for  instance,  would  not  be  con- 
ferred upon  a  head  of  a  department,  but  it  would  be  lodged  with  the 
governor,  as  the  chief  executive,  or  with  the  legislature.  The  same  would 
be  true  in  the  case  of  such  executive  officers  as  may  be  controlled  in  their 
duties  by  judicial  process  ;  unless  the  court  of  last  resort  is  overburdened 
with  business,  as  the  supreme  court  certainly  was  not  when  our  Constitu- 
tion was  framed,  it  is  hardly  to  be  supposed  that  a  system  would  be  de- 
vised under  which  the  heads  of  departments,  in  the  performance  of  duties, 
often  of  the  very  highest  importance*  and  demanding  promptness  and  ex- 
pedition, should  be  subject  to  the  discretionary  interference  of  two  courts, 
with  all  the  annoyances,  vexations,  and  delays  that  must  be  certain  in 
many  cases  to  result,  especially  as  one  was  not  a  court  of  last  resort,  and 
its  decision  denying  the  writ  would  bind  no  one,  but  might  be  disregarded 
by  the  parties,  and  a  new  proceeding  instituted  for  the  same  purpose  in 
the  highest  court.  It  would  be  thought  more  respectful  to  those  officers, 
and  at  the  same  time  less  vexatious  and  less  likely  to  prove  detrimental 
to  the  public  service,  if  all  such  matters  were  to  go  at  once  to  the  court  of 
last  resort.  The  legislature  has  acted  upon  an  idea  like  this  in  the  legis- 
lation regarding  proceedings  in  the  nature  of  a  quo  warranto  ;  for  while 
it  recognizes  in  the  circuit  courts  a  general  jurisdiction  in  the  case  of  in- 
formations, it  expressly  excepts  from  their  authority  the  cases  of  informa- 
tions against  the  state  officers.     Comp.  L.  §  7101. 

These  considerations  lead  me  to  the  conclusion  that  the  Constitution 
does  not  give  to  the  circuit  courts  jurisdiction  of  the  enumerated  writs 
except  for  the  purposes  of  the  jurisdiction,  which  in  general  terms  is  con- 
ferred, and  that  the  writ  of  mandamus  has  a  very  limited  application 
within  that  jurisdiction,  not  extending  to  the  present  case.  The  conclu- 
sion is  that  the  circuit  court  was  right  in  denying  the  writ. 

It  has  been  deemed  desirable  to  give  an  opinion  on  the  jurisdictional 
question,  because,  although  the  circuit  courts  have  not,  so  far  as  I  know, 
been  in  the  practice  of  issuing  the  writ  of  mandamus,  yet  with  the  confi- 
dent assertion  in  some  quarters  that  they  may  do  so,  the  question  is  cer- 
tain to  keep  coming  up  until  it  is  decided.  It  was  once  before  brought 
to  our  attention  by  a  refusal  of  a  circuit  judge  to  issue  the  writ,  but  as  it 
was  not  necessary  to  decide  it  then,  the  question  was  passed  without 
notice. 

The  proceedings  in  this  court  should  be  dismissed  with  costs. 

Graves,  C.  J.,  dissented. 
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EQUITY  JURISDICTION.  —  TAXATION.  —  INJUNCTION.  —  IRREPARABLE 
INJURY.  —  CONSTITUTIONALITY  OF  TAX  ON  LIQUOR  DEALERS. 

YOUNGBLOOD  v.  SEXTON. 

Equity  has  no  jurisdiction  to  restrain  the  collection  of  a  personal  tax,  even  though  ille- 
gal. 

The  acquiescence  of  parties  cannot  give  a  court  of  chancery  jurisdiction  to  issue  a  writ 
of  injunction. 

The  enforcement  of  a  money  demand  does  not  fall  within  the  category  of  ' '  irreparable 
injuries,"  so  as  to  require  equity  cognizance. 

A  common  interest  in  a  question  at  law,  where  the  legal  interests  of  the  parties  are 
wholly  distinct,  is  no  ground  for  equitable  jurisdiction  when  the  several  controversies 
affected  by  the  legal  question  are  themselves  purely  legal ;  it  does  not,  therefore,  call 
for  the  action  of  a  court  of  equity  for  the  purpose  of  avoiding  a  multiplicity  of  suits. 

Taxation  is  not  license. 

Act  228  of  1876,  of  Michigan,  for  the  taxation  of  the  liquor  traffic,  is  not  unconstitu- 
tional 

The  facts  are  sufficiently  set  forth  in  the  opinion. 

Cooley,  J.,  delivered  the  opinion  of  the  court. 

The  bill  in  this  cause  was  filed  to  restrain  the  collection,  from  the  sev- 
eral complainants,  of  a  tax  assessed  against  them  separately,  in  respect  to 
the  business  in  which  each  is  engaged.  It  is  a  personal  tax  purely.  It 
was  decided  at  an  early  day  in  this  state  that  equity  had  no  jurisdiction  to 
restrain  the  collection  of  a  personal  tax,  even  conceding  it  to  be  illegal,  — 
the  ordinary  legal  remedies  being  ample  for  the  party's  protection.  Wil- 
liams v.  Detroit^  2  Mich.  560.  The  principle  has  ever  since  been  regarded 
as  not  open  to  controversy  in  this  state,  and  it  was  applied,  without  its 
soundness  being  contested,  in  Henry  v.  Gregory,  29  Mich.  68,  decided 
last  year.  In  other  states  it  is  supported  by  a  strong  preponderance  of 
authority :  Brewer  v.  Springfield,  97  Mass.  152 ;  Durant  v.  Eaton,  98 
Mass.  469;  Loud  v.  Charlestown,  99  Mass.  208;  Whiting  v.  Boston,  106 
Mass.  89 ;  Hunnewell  v.  Charlestown,  106  Mass.  350 ;  Rockingham  Sav- 
ings Bank  v.  Portsmouth,  52  N.  H.  17 ;  Dodd  v.  Sartford,  25  Conn. 
282 ;  Bitter  v.  Patch,  12  CaJ.  208 ;  North  v.  Fayetteville,  Winst  Eq. 
(N.  C.)  70  ;  Van  Cott  v.  Supervisors,  18  Wis.  247  ;  Greens  v.  Mumford, 
5  R.  I.  472;  McCoy  v.  Chillicothe,  8  Ohio,  870;  Connolly  v.  Chedie,  6 
,  Nev.  822 ;  Bean  v.  Todd,  22  Mo.  90 ;  Bayre  v.  Tompkins,  28  Mo.  48 ; 
Barrow  v.  Davis,  46  Mo.  894  ;  McPike  v.  Pen,  48  Mo.  525  ;  Brooklyn  v. 
Miserole,  26  Wend.  132 ;  Intendant  v.  Pippin,  81  Ala.  552 ;  Baltimore 
v.  B.  #  0.  B.  JR.  Co.  21  Md.  50 ;  Dows  v.  Chicago,  11  WalL  109 ; 
Sunnewinkle  v.  Georgetown,  15  Wall.  547. 

The  question  then  presents  itself  how  this  bill  came  to  be  filed,  and  on 
what  ground  the  superior  court  was  asked  to,  and  did  proceed  to  render  a 
decision  on  the  merits.  The  jurisdictional  question  has  not  been  argued 
in  this  court,  but  we  are  not  inclined  to  pass  it  over  in  silence,  thereby 
giving  countenance  to  the  idea  that  by  the  mere  acquiescence  of  parties  a 
jurisdiction  may  be  made  for  a  court  of  chancery,  by  means  of  which  the 
extraordinary  remedy  by  injunction  can  be  made  use  of  to  restrain  public 
officers  in  their  action,  where  neither  the  legislation  of  the  state  nor  the 
general  principles  which  control  the  action  of  courts  have  ever  given 


December,  1875.]         THE  AMERICAN  LAW  TIMES  REPORTS.  539 

Vol.  II.]  Youitgbloqd  p.  Skxtojt.  [No.  13. 


this  remedy.  The  writ  of  injunction  is  peculiarly  liable  to  abuse,  and  the 
practice  of  resorting  to  it  in  cases  where  it  is  not  allowed  by  law,  relying 
upon  the  opposite  party  to  overlook  or  waive  the  illegality,  is  not  one  that 
can  safely  be  encouraged  or  sanctioned.  The  jurisdiction  of  the  courts  is 
never  subject  to  be  enlarged  or  diminished  at  the  discretion  of  parties, 
and  it  would  be  peculiarly  mischievous  to  permit  jurisdiction  to  rest  upon 
consent  or  waiver  in  cases  where  general  public  interests  are  to  be  affected 
by  the  litigation. 

The  grounds  suggested,  but  not  argued,  as  giving  equitable  jurisdiction 
in  the  case,  are :  — 

First.  That  thereby  a  multiplicity  of  suits  may  be  avoided. 

Second.  That  otherwise  the  proceedings  may  ripen  into  a  cloud  upon 
the  title  to  complainant's  lands  ;  and 

Third.  That  irreparable  injury  is  threatened  to  complainants  in  their 
business.  As  the  tax  is  only  personal,  and  as  yet  affects  no  real  estate, 
and  may  never  do  so,  the  second  ground  calls  for  no  consideration.  The 
force  of  the  third  must  rest  in  the  fact  that  enforcing  the  tax  may  in  some 
cases  compel  the  suspension  of  business  because  it  is  more  than  the  person 
taxed  can  afford  to  pay.  But  if  this  consideration  is  sufficient  to  justify 
the  transfer  of  a  controversy  from  a  court  of  law  to  a  court  of  equity,  then 
every  controversy  where  money  is  demanded  may  be  made  the  subject  of 
equitable  cognizance.  To  enforce  against  a  dealer  a  promissory  note  may 
in  some  cases  as  effectually  break  up  his  business  as  to  collect  from  him  a 
tax  of  equal  amount.  This  is  not  what  is  known  to  the  law  as  irreparable 
injury.  The  courts  have  never  recognized  the  consequences  of  the  mere 
enforcement  of  a  money  demand  as  falling  within  that  category.  It  is 
true,  the  federal  courts  have  treated  the  unlawful  taxation  of  a  franchise 
as  a  case  of  possible  irreparable  injury.  Osborn  v.  Bank  of  U.  &.  9 
Wheat.  738.  But  this  was  on  the  ground  that  the  tax,  if  enforced,  might 
destroy  the  franchise,  and  in  effect  the  corporation  itself,  the  artificial  per- 
son which  was  taxed,  and  the  case  has  little  analogy  to  that  of  the  taxa- 
tion of  a  particular  business  carried  on  by  individuals. 

If  complainants  rely  upon  the  jurisdiction  of  equity  to  take  cognizance 
of  a  controversy  where  a  multiplicity  of  suits  may  be  prevented,  the  re- 
liance fails,  because  the  principles  that  govern  that  jurisdiction  have  no 
application  to  this  case.  It  is  sometimes  admissible,  when  many  par- 
ties are  alike  affected  or  threatened  by  one  illegal  act,  that  they  shall  unite 
in  a  suit  to  restrain  it ;  and  this  has  been  done  in  this  state  in  the  case  of 
an  illegal  assessment  of  lands.  Scoville  v.  Lansing,  17  Mich.  437.  But 
the  cases  are  very  few  and  very  peculiar  where  this  can  be  permitted,  un- 
less each  of  the  complainants  has  an  equitable  action  on  his  own  behalf. 
Now,  the  nature  of  this  case  is  such  that  each  of  these  complainants,  if 
the  tax  is  invalid,  has  a  remedy  at  law  which  is  as  complete  and  ample  as 
the  law  gives  in  other  cases.  He  may  resist  the  sheriff's  process  as  he 
might  any  other  trespass,  or  he  may  pay  the  money  under  protest,  and  at 
once  sue  for  and  recover  it  back.  But  no  other  complainant  has  any  joint 
interest  with  him  in  resisting  this  tax.  The  sum  demanded  of  each  is 
distinct  and  separate,  and  it  does  not  concern  one  of  the  complainants 
whether  another  pays  or  not.  All  the  joint  interest  the  parties  have  is  a 
joint  interest  in  a  question  of  law  —  just  such  an  interest  as  might  exist 
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in  any  case  where  separate  demands  are  made  of  several  persons.  Such 
a  common  interest  there  might  be  if  several  persons  should  give  several 
promissory  notes  on  distinct  purchases  of  A  worthless  article ;  and  such 
there  might  have  been  under  the  former  prohibitory  liquor  law,  had  de- 
mands been  made  against  several  persons  for  liquors  illegally  sold  to  them. 
We  venture  to  say  it  would  not  be  seriously  suggested  that  a  common  in- 
terest in  any  such  question  of  law,  where  the  legal  interests  of  the  parties 
were  wholly  distinct,  could  constitute  any  ground  of  equitable  jurisdiction 
when  the  several  controversies  affected  by  the  question  were  purely  legal 
controversies.  Suits  do  not  become  of  equitable  cognizance  because  of 
their  number  merely.  This  was  affirmed  in  Lapeer  County  v.  Hart,  Har. 
Ch.  157  ;  and  in  the  two  cases  of  Sheldon  v.  School  District,  25  Conn. 
224,  and  Dodd  v.  School  District,  lb.  282,  which  in  their  facts,  so  far  as 
this  question  is  concerned,  were  like  the  present  case,  with  a  single  excep- 
tion, which  is  not  to  the  advantage  of  these  complainants.  In  those  cases 
the  single  assessment  of  a  school  tax  was  involved,  and  the  parties  con* 
cerned,  if  permitted  to  unite,  might  have  had  the  whole  controversy  de- 
termined in  the  one  suit.  In  this  case  the  controversy  is  either  separate, 
as  the  tax  is  several  against  each  individual,  or  it  is  general,  as  it  affects 
all  the  persons  taxed  under  the  law.  Considered  as  a  controversy  which 
affects  all  the  persons  taxed,  this  suit  would  wholly  fail  in  the  purpose  of 

Ereventing  a  multiplicity  of  suits,  because  the  court  in  which  it  was 
rought  has  only  a  local  and  limited  jurisdiction.  Other  suits  might  be 
brought  outside  of  Detroit  and  in  every  county  of  the  state,  and  at  best 
this  suit  would  only  reduce  the  number  of  suits,  while  it  could  not  prevent 
a  multiplicity  of  them.  On  this  general  principle  we  content  ourselves 
with  referring  further  to  Jones  v.  Garcia,  1  Turn.  &  Russ.  297  ;  Teaton 
v.  Lenox,  8  Pet  123  ;  Adams  Eq.  198-202. 

Other  considerations  on  this  branch  of  the  case  we  abstain  from  pre- 
senting, because  an  argument  has  been  withheld ;  and  under  such  circum- 
stances we  deem  it  advisable  to  present  none  but  those  which  are  not  only 
conclusive  but  are  unquestionable.  We  present  these  for  the  purpose  of 
showing  that  if  the  merits  of  this  controversy  were  with  the  complainants 
the  bill  would  nevertheless  be  dismissed,  because  the  parties  have  no 
standing  in  a  court  of  equity.  They  cannot  make  remedies  for  them- 
selves which  the  law  has  not  given  them.  We  do  not  know  whether  there 
was  any  express  assent  on  the  part  of  the  defendant  to  this  jurisdiction.  If 
there  was,  it  could  be  of  no  avail,  for  reasons  already  stated.     He  would  be 

Eowerless  in  any  case.  But  specially  so  in  a  case  like  the  present,  where 
e  is  acting  in  a  public  capacity ;  and  the  consent,  if  given,  would  not  be 
on  his  own  behalf,  but  on  behalf  of  the  public,  whom  for  any  such  pur- 
pose he  has  no  authority  to  represent. 

The  question  then  arises  whether,  the  case  being  one  of  which  the  court 
below  had  no  jurisdiction,  this  court  on  appeal  shall  proceed  to  express  an 
opinion  upon  the  merits.  The  considerations  which  bear  upon  that  ques- 
tion are  conflicting.  As  a  general  rule,  an  opinion  on  the  merits  of  a  con- 
troversy ought  to  be  declined  when  the  court  is  powerless  to  give  the 
relief  demanded.  But  this  case  is  in  many  particulars  exceptional.  It 
has  been  argued  on  the  merits,  the  state  intervening  for  the  purpose  ;  and 
there  is  no  reason  for  any  suggestion  or  suspicion  that  in  this  court,  at 
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least,  it  is  not  a  bond  fide  controversy.  The  legal  points  involved  in  the 
merits  have  been  presented  in  good  faith,  and  we  have  no  reason  to  sap- 
pose  that,  should  the  controversy  be  presented  again  in  a  more  regular 
form,  the  case  would  assume  any  different  phase  in  the  argument.  There 
is,  besides,  abundant  reason  apparent  on  this  record  for  believing  that  the 
public  interest  demands  an  early  determination  of  the  questions  involved. 
The  pendency  of  this  suit  has,  to  some  extent,  delayed  for  a  considerable 
period  the  enforcement  of  a  state  law  which  is  supposed  to  be  of  high  im- 
portance ;  and  if  this  should  go  off  on  the  jurisdictional  question,  there  is 
reason  to  look  for  further  litigation  which  would  constitute  a  ground,  or 
at  least  a  pretence,  for  further  delay.  Under  all  the  circumstances  we 
are  agreed  that  an  examination  of  the  case  on  the  merits,  and  an  opinion 
thereon,  are  not  only  justifiable,  but  are  demanded  by  considerations  of 
public  importance. 

The  question  which  lies  at  the  foundation  of  the  litigation  relates  to  the 
validity  of  the  act  for  the  taxation  of  the  liquor  traffic,  passed  May  3, 
1875.  General  Laws  of  1875,  p.  274.  The  complainants,  it  appears, 
have  severally  been  assessed  a  tax  as  dealers  in  liquors,  and  they  contest 
the  payment  on  the  ground  that  the  legislature  had  no  constitutional  au- 
thority to  impose  it.  A  number  of  reasons  are  assigned  for  the  invalidity 
of  the  tax,  and  these  we  shall  consider  separately. 

I.  It  is  objected  that  the  tax  is  a  state  specific  tax,  and  that  the  law 
imposing  it  is  unconstitutional,  because  it  devotes  the  money  raised  to  the 
use  of  the  towns,  villages,  and  cities  in  which  the  business  taxed  is  carried 
on,  in  violation  of  article  1,  section  14,  of  the  Constitution,  which  provides 
that  "  all  specific  state  taxes,  except  those  received  from  the  mining  com- 
panies of  the  Upper  Peninsula,  snail  be  applied  in  paying  the  interest 
upon  the  primary  school,  university,  and  other  educational  funds,  and  the 
interest  and  principal  of  the  state  debt,  in  the  order  herein  recited,  until 
the  extinguishment  of  the  state  debt,  other  than  the  amount  due  the  edu- 
cational funds,  when  such  specific  taxes  shall  be  added  to  and  constitute  a 
part  of  the  primary  school  interest  fund."  The  only  question  that  arises 
upon  this  objection  is  whether  this  tax  is  a  state  tax  or  not.  It  was 
settled  in  People  v.  Woleott^  17  Mich.  68,  that  the  state  might  pass  laws 
for  the  levy  of  new  specific  taxes,  and  in  Kitson  v.  Ann  Arbor,  26  Mich. 
325,  that  local  specific  taxes  might  be  authorized.  The  substantial  dif- 
ference between  this  case  and  the  one  last  cited  consists  in  the  fact  that 
there  the  tax  was  levied  under  a  city  ordinance,  and  here  it  is  levied  by 
general  law.  In  both  cases  the  money  was  to  be  put  to  local  purposes. 
In  one  sense,  undoubtedly,  any  tax  levied  by  a  general  law  is  a  state  tax  ; 
but  if  the  moneys  are  to  be .  put  to  local  uses,  the  only  substantial  differ- 
ence between  that  and  one  levied  by  local  action  consists  in  this  :  that  in 
one  case  the  state  levies  the  tax,  and  in  the  other  it  authorizes  the  levy. 
All  taxation  must  be  authorized  by  the  state ;  and  we  know  of  uo  reason 
why  all  taxation  for  the  ordinary  purposes  of  government  may  not  be 
levied  under  general  laws  when  no  express  provision  of  the  Constitution 
forbids  it.  Such  legislation  is  no  novelty  in  this,  state  or  elsewhere. 
Highway  and  school  taxes  are  very  commonly  levied  in  that  way,  the 
local  authorities,  as  to  some  of  them,  having  no  option,  but  being  put 
under  legal  compulsion  to  assess  and  collect  them.     The  school  mill  tax 
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may  be  taken  as  an  illustration :  collected  under  a  general  law,  it  was 
nevertheless  put  to  the  \wes  of  the  community  which  paid  it ;  and  it  was 
in  no  proper  sense  anything  more  than  a  local  tax.  Neither  is  the  tax 
now  in  question. 

II.  It  is  said  the  tax  is  invalid  because  it  is  not  levied  on  any  prin- 
ciple of  equality  or  uniformity,  and  consequently  lacks  one  of  the  essen- 
tial elements  of  lawful  taxation.  If  the  precise  point  here  is  that  the  tax 
is  unequal  and  unjust  because  it  is  not  levied  in  proportion  to  the  busi- 
ness done,  then  the  objection  is  without  force.  It  may  possibly  be  true 
that  an  apportionment  according  to  the  business  done  would  have  been 
more  just ;  but  a  question  of  this  nature  concerns  the  legislature  and  not 
us.  Courts  cannot  annul  tax  laws  because  of  their  operating  unequally 
and  unjustly.  If  they  could,  they  might  defeat  all  taxation  whatsoever, 
for  there  never  yet  was  a  tax  that  was  not  more  or  less  unequal  and  unjust 
in  its  practical  workings.  Kirby  v.  Shaw,  19  Penn.  St.  268 ;  Common- 
wealth v.  Savings  Bank,  5  Allen,  426 ;  Allen  v.  Drew,  44  Vt  174 ;  Grim 
v.  School  District,  57  Penn.  St.  483 ;  People  v.  Worthington,  21  111.  171 ; 
Coburn  v.  Richardson,  16  Mass.  218,  215 ;  Coite  v.  Savings  Bank,  82 
Conn.  173,  184.  But  the  objection  to  a  want  of  uniformity  is  wholly 
misplaced  here.  Uniformity  is  the  very  basis  of  this  tax.  It  is  levied 
entirely  without  discrimination,  and  the  real  objection  made  to  it  is,  not 
that  it  lacks  uniformity,  but  that  the  legislature  were  unjust  in  making  it 
uniform  instead  of  levying  it  by  some  standard  of  discrimination.  The 
objection  presents  a  case  of  misapplication  of  terms.  It  is  also  presented 
to  the  wrong  tribunal.  The  question  whether  a  tax  is  just  and  equal  or 
not  is  not  a  question  of  law.  And  this  will  meet  any  objection  to  the 
law,  based  upon  the  fact  that  other  kinds  of  business  are  not  similarly 
taxed.     Apportionment  of  taxation  is  purely  a  legislative  function. 

III.  It  is  argued  that  the  tax  is  void  as  a  local  tax,  because  the  munici- 
palities have  no  voice  in  its  levy  and  collection.  In  support  of  this  ob- 
jection, decisions  are  cited  in  which  this  court  affirmed  the  right  of  the 
municipalities  to  choose  their  own  local  officers,  and  to  decide  for  them- 
selves whether  they  would  burden  their  property  with  taxes  for  mere 
local  conveniences,  in  which  the  people  of  the  state  at  large  had  no  in- 
terest. Those  decisions  were  made  in  cases  in  which  the  municipality 
was  objecting  to  unusual  legislation,  which  proposed  to  subject  it  to  ex- 
traordinary burdens.  There  is  nothing  of  the  like  nature  here.  The 
municipality  is  not  complaining,  and  the  legislation  proposes  to  make  its 
burdens  lighter  instead  of  heavier.  The  complaint,  if  any  local  rights 
are  invaded,  comes  from  the  wrong  source.  The  city  ought  to  be  here 
showing  cause  why  she  should  be  compelled  to  receive  the  tax,  instead  of 
these  complainants  showing  cause  why  they  should  not  pay  it  over  to  the 
city.  When  the  city  of  Detroit  shall  object  to  having  the  money  thrust 
upon  her,  it  will  be  time  enough  to  inquire  whether  any  of  her  privileges 
are  taken  away  by  the  law.  At  present  it  is  sufficient  to  say  that  parties 
whose  interests  are  directly  antagonistic  to  those  of  the  city,  in  regard  to 
the  particular  matter  in  controversy,  are  not  to  be  heard  objecting  on  her 
behalf  that  the  rights  of  the  city  are  violated  by  the  collection  of  a  tax 
for  her  use.  But  it  cannot  escape  even  the  most  common  observation  that 
the  purpose  of  this  legislation,  so  far  as  it  involves  local  rights,  is  directly 
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the  opposite  to  that  which  was  held  inadmissible  in  People  v.  Hurlbut^ 
24  Mich.  44,  and  Park  Commissioners  v.  Common  Council  of  Detroit,  28 
Mich.  228.  The  legislation  which  came  under  consideration  in  those 
cases  was  designed  to  eventuate  in  taxation  of  the  people  of  Detroit 
against  their  opposition.  This  only  provides  for  a  general  tax,  which,  so 
far  as  it  is  collected  within  any  particular  locality,  is  handed  over  to  the 
local  authorities,  and  credited  to  the  local  contingent  fund.  As  a  p^rt  of 
that  fund  it  will  be  put  to  such  purposes  as  the  local  authorities  may  agree 
upon,  and  presumptively  these  will  be  the  general  purposes  of  local  gov- 
ernment. The  law  therefore  favors  the  localities  instead  of  forcing  unu- 
sual burdens  upon  them. 

IV.  It  is  objected  that  the  sheriff  is  made  the  collector  of  township, 
village,  and  city  taxes  under  this  law,  when  by  right  that  duty,  and  the 
fees  which  are  given  for  its  performance,  belong  to  the  township,  village, 
or  city  collector,  or  treasurer.  This  objection,  like  the  last,  comes  from 
the  wrong  source.  Those  on  whose  behalf  it  is  made  are  not  here  as 
parties,  and  we  are  not  aware  that  they  complain.  The  parties  taxed  are 
the  persons  who  manifest  this  decided  interest  in  the  constitutional  emolu- 
ments of  the  office  of  collector,  and  not  those  who  are  said  to  be  entitled 
to  the  fees.  If  the  objection  were  a  valid  one,  it  is  not  clear  that  it  could 
invalidate  the  tax ;  it  might  only  raise  the  question  of  the  right  of  a  par- 
ticular officer  to  collect  it.  It  is  certain  that  it  could  constitute*  no  objec- 
tion to  the  tax  in  equity ;  for  as  between  the  town  or  city  and  the  party 
taxed,  the  equity  of  the  tax  is  not  in  the  least  affected  by  the  circum- 
stance that  the  wrong  officer  is  deputed  to  collect  it,  if  that  constitutes 
the  only  valid  objection.  But  we  think  the  objection  is  without  force 
either  at  law  or  in  equity.  Admitting  what  these  complainants  insist 
upon,  —  that  the  township  and  city  collectors  have  a  constitutional  right 
to  perform  all  the  duties  that  belong  to  their  offices  when  the  Constitution 
was  adopted,  it  does  not  follow  that  they  are  entitled  to  collect  this  tax. 
A  constitutional  right  to  perform  the  old  duties  cannot  be  extended  to 
cover  new  duties,  merely  because  they  happen  to  be  of  a  similar  nature. 
This  law  takes  from  the  local  officers  nothing ;  the  complaint  of  it  is  that 
in  providing  for  a  new  duty,  it  confers  it  upon  another  officer,  instead  of 
upon  the  township  and  city  officers.  In  this  there  is  nothing  unusual. 
Sheriffs  in  many  states  are  collectors  of  taxes,  and  in  this  state  they  have 
always  in  some  contingencies  been  collectors.  It  is  true  that  in  collecting 
this  tax,  the  sheriff  acts  on  behalf  of  the  municipalities ;  but  so  he  does 
in  any  case  where  the  tax  warrant  is  delivered  to  him ;  and  so  do  the 
county  treasurer  and  auditor  general,  in  collecting  taxes ;  for  they  collect 
the  local  taxes  as  well  as  those  levied  for  state  purposes.  The  whole  tax 
system  is  something  in  which  the  state  at  large  is  concerned,  and  the  rules 
by  which  it  may  be  made  to  operate  harmoniously  cannot  be  rules  so  in- 
flexible as  not  to  yield  to  circumstances  when  the  legislature  deems  it 
essential. 

But  there  is  another  consideration  that  is  conclusive  on  this  point.  This 
objection,  like  the  last,  is  supposed  to  find  support  in  the  reasoning  of 
this  court  in  People  v.  Hurlovty  24  Mich.  44.  But  in  that  case  we  took 
special  pains  to  show  that  for  some  purposes  the  townships,  villages,  and 
cities  of  the  state  could  not  be  permitted  to  act  independently,  but  were 
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and  must  be  subject  to  compulsion  by  the  state.  The  case  of  taxes  for 
general  purposes  was  especially  instanced,  and  it  was  said  the  municipali- 
ties could  not  be  left  to  collect  these,  or  to  refuse  to  collect  them  at  their 
own  volition ;  they  must  collect  them,  and  they  must  sustain  local  gov- 
ernment, whether  willing  to  do  so  or  not.  To  that  extent  every  part  of 
the  state  was  concerned  in  the  action  of  every  other  part,  because  disor- 
der in  one  locality  would  derange  more  or  less  the  whole  system.  In  the 
previous  case  of  People  v.  Mahaney,  13  Mich.  487,  it  had  been  decided 
that  the  state  had  power  to  take  control  of  the  police  of  the  city ;  and 
this  was  cited  with  approval  in  People  v.  Hurlbut,  on  the  express  ground 
that  the  police  of  the  state,  and  the  preservation  of  order  in  every  lo- 
cality, was  matter  of  state  concern,  and  not  of  mere  local  interest.  It  re- 
quires no  argument  to  demonstrate  this ;  the  effect  upon  the  whole  state 
of  abrogating  local  government  in  a  single  city  or  township,  and  leaving 
everything  to  disorder  and  to  the  unrestrained,  passions  of  bad  men, 
would  inevitably  be  pernicious  beyond  estimate. 

Now  the  law  under  consideration,  though  having  revenue  for  one  object, 
has  the  police  of  the  state  for  another.  It  was  deemed  important  to  adopt 
it  as  a  matter  of  police  regulation.  The  legislature  saw  fit  not  to  leave  it 
to  the  localities  to  enforce  it  or  not  at  their  option,  and  it  is  a  matter  of 
reasonable  inference,  that  they  refrained  from  doing  so,  because  the  refusal 
of  a  locality  to  enforce  it  would  introduce  disorder  into  the  system. 
Whether  that  was  the  reason  or  not,  they  had,  as  we  think,  an  unques- 
tionable right  to  make  all  such  provisions  as  they  deemed  essential  to  pre- 
clude the  probability  of  the  law  being  nullified  in  any  quarter.  If  to  ac- 
complish this  it  was  deemed  essential  to  commit  the  execution  of  the  law 
to  county  instead  of  municipal  officers,  we  know  of  nothing  to  preclude  it. 
There  is  certainly  nothing  in  the  previous  decisions  of  this  court  that  is 
incompatible  with  this  feature  of  the  law. 

V.  The  objection  which  appears  to  be  principally  relied  upon  is,  that  a 
tax  on  the  traffic  in  liquor  under  this  law  is  equivalent  to  a  license  of  the 
traffic,  and  therefore  comes  directly  in  conflict  with  that  provision  of  the 
Constitution  which  declares  that  u  the  legislature  shall  not  pass  any  act 
authorizing  the  grant  of  license  for  the  sale  of  ardent  spirits,  or  other  in- 
toxicating liquors."  Const,  art.  4,  sec*  47.  In  order  to  arrive  at  the  exact 
meaning  of  this  provision,  and  to  show  what  the  convention  and  the  peo- 
ple had  in  view,  and  intended  to  accomplish  in  adopting  it,  no  little  indus- 
try has  been  expended  in  sifting  the  proceedings  of  the  convention,  and 
in  bringing  before  us  the  expression  of  ?iews  by  the  different  members  of 
that  body  upon  the  subject  of  the  liquor  traffic.  But  one  needs  to  give 
very  little  attention  to  the  proceedings  in  order  to  be  convinced  —  what 
in  fact  is  a  part  of  the  public  history  of  the  time  —  that  members  of  the 
convention  who  expressed  views  leading  to  the  same  result  in  shaping  the 
instrument  to  be  submitted  to  the  people  had  objects  in  view  which  were 
totally  different,  and  expected,  or  at  least  hoped  to  accomplish,  wholly 
different  ends  by  means  of  the  provision  finally  agreed  upon.  The  pro- 
vision itself  is  experimental,  and  no  one  could  safely  predict  the  con- 
sequences ;  but  while  those  who  favored  the  total  destruction  of  the  traffic 
in  ardent  spirits  hoped  to  accomplish  that  object  by  means  of  a  prohibi- 
tion of  license,  others,  not  willing  to  destroy  the  trade,  regarded  the  in- 
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hibition  of  license  as  a  removal  of  embarrassing  restrictions  and  impedi- 
ments. The  provision  agreed  upon  was  not  of  itself  a  prohibition  of  the 
traffic,  and  upon  this  the  most  diverse  views  might  be  concentrated ;  but 
beyond  this  there  was  no  harmony  of  purpose  whatsoever.  With  license 
prohibited,  a  broad  field  was  still  left  for  legislation,  and  each  side  might 
hope  to  obtain  the  advantage  in  that,  and  not  to  find  the  constitutional 
provision  interpose  any  serious  obstacle.  For  these  reasons  the  proceed- 
ings of  the  constitutional  convention  are  as  nearly  as  possible  worthless 
for  any  purpose  of  giving  aid  in  the  construction  of  this  provision ;  and 
we  can  only  take  it  as  it  stands,  and  seek  the  meaning  in  the  words  em- 
ployed to  express  it. 

Does,  then,  a  tax  upon  the  traffic  in  liquors  come  within  the  condemna- 
tion of  this  provision  of  the  Constitution,  as  being  equivalent  to  a  license 
of  the  traffic?    Is  it  the  same  in  legal  effect,  or  is  it  the  same  according  to 
the  popular  understanding  of  the  term  license  ?   This  is  the  question  that 
.presents  itself  for  decision  on  this  branch  of  the  case. 

The  popular  understanding  of  the  word  license  undoubtedly  is  a  per- 
mission to  do  something  which  without  the  license  would  not  be  allowable. 
This  we  are  to  suppose  was  the  sense  in  which  it  was  made  use  of  in  the 
Constitution ;  but  this  is  also  the  legal  meaning.  The  object  of  a  license, 
says  Mr.  Justice  Manning,  is  to  confer  a  right  that  does  not  exist  without 
a  license.  Chilver*  v.  People,  11  Mich.  48,  49.  Within  this  definition  a 
mere  tax  upon  the  traffic  cannot  be  a  license  of  the  traffic,  unless  the  tax 
confers  some  right  to  carry  on  the  traffic,  which  otherwise  would  not  have 
existed.  We  do  not  understand  that  such  is  the  case  here.  The  very  act 
which  imposed  this  tax  repealed  the  previous  law  which  forbade  the  traffic 
and  declared  it  illegal.  The  trade  then  became  lawful,  whether  taxed  or 
not ;  and  this  law,  in  imposing  the  tax,  did  not  declare  the  trade  illegal 
in  case  the  tax  was  not  paid.  So  far  as  we  can  perceive,  a  failure  to 
pay  the  tax  no  more  renders  the  trade  illegal  than  would  a  like  failure  of 
a  farmer  to  pay  the  tax  on  his  farm  render  its  cultivation  illegal.  The 
state  has  imposed  the  tax  in  each  case,  and  made  such  provision  as  has 
been  deemed  needful  to  insure'  its  payment ;  but  it  has  not  seen  fit  to 
make  the  failure  to  pay  a  forfeiture  of  the  right  to  pursue  the  calling. 
If  the  tax  is  paid  the  traffic  is  lawful ;  but  if  not  paid  tbfc  traffic  is 
equally  lawful.  There  is  consequently  nothing  in  the  case  that  appeal's 
to  be  in  the  nature  of  a  license.  The  state  has  provided  for  the  taxa- 
tion of  a  business  which  was  found  in  existence,  and  the  carrying  on  of 
which  it  no  longer  prohibits,  and  that  is  all. 

But '  it  is  urged  that  by  taxing  the  business  the  state  recognizes  its 
lawful  character,  sanctions  its  existence,  and  participates  in  its  profits,  — 
all  of  which  is  within  the  real  intent  of  the  prohibition  of  license.  The 
lawfulness  of  the  business,  if  by  that  we  understand  that  it  is  no  longer 
punishable,  and  is  capable  of  constituting  the  basis  of  contracts,  was  un- 
doubtedly recognized  when  the  prohibitory  law  was  repealed.  But  as 
the  illegality  of  the  traffic  depended  on  that  law,  so  its  lawfulness  now 
depends  upon  its  repeal.  The  tax  has  nothing  to  do  with  it  whatever. 
Now^  it  is  not  claimed,  so  far  as  we  are  aware,  that  the  repeal  of  the 
prohibitory  law  was  incompetent ;  and  if  not,  the  mere  recognition  of 
the  lawfulness  of  the  traffic  cannot  make  the  tax  law  or  any  other  law 
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invalid.     It  is  only  the  recognition  of  an  existing  and  a  conceded  fact,  and 
one  that  the  courts  could  not,  if  they  would,  refuse  to  recognize. 

The  idea  that  the  state  lends  its  countenance  to  any  particular  traffic 
by  taxing  it,  seems  to  us  to  rest  upon  a  very  transparent  fallacy.  It  cer- 
tainly overlooks  or  disregards  some  ideas  that  must  always  underlie  taxa- 
tion. Taxes  are  not  favors ;  they  are  burdens.  They  are  necessary,  it 
is  true,  to  the  existence  of  government ;  but  they  are  not  the  less  bur- 
dens, and  are  only  submitted  to  because  of  the  necessity.  It  is  deemed 
advisable  to  make  careful  provision  to  preclude  these  burdens  becoming 
needlessly  oppressive ;  but  it  is  conceded  by  all  the  authorities  that  under 
some  circumstances  they  may  be  carried  to  an  extent  that  will  be  ruinous 
to  individuals.  It  would  be  a  remarkable  proposition,  under  such  circum- 
stances, that  a  thing  is  sanctioned  and  countenanced  by  the  government, 
when  this  burden  which  may  prove  disastrous  is  imposed  upon  it,  while 
on  the  other  hand,  it  is  frowned  upon  and  condemned  when  the  burden  is 
withheld.  It  is  safe  to  predict  that  if  such  were  the  legal  doctrine,  any 
citizen  would  prefer  to  be  visited  with  the  untaxed  frowns  of  government ' 
rather  than  with  testimonials  of  approval,  which  are  represented  by  the 
demands  of  the  tax-gatherer. 

It.  may  be  supposed  that  some  idea  of  special  protection  is  involved 
when  a  business  is  taxed,  taxation  and  protection  being  reciprocal.  If  the 
tax  upon  any  particular  thing  was  the  consideration  for  the  protection, 
given  to  the  owner  in  respect  to  it,  this  might  be  so  ;  but  the  maxim  of 
reciprocity  in  taxation  has  no  such  meaning.  No  government  ever  under- 
takes to  tax  all  it  protects.  If  a  government  were  to  levy  only  poll-taxes, 
it  would  not  be  on  the  idea  that  it  was  to  protect  only  the  persons  of  its 
citizens,  leaving  their  property  open  to  rapine  and  plunder.  In  this  state 
our  taxes  are  derived  mainly  from  real  estate  ;  but  it  has  never  been  sug- 
gested that  real  estate  was  entitled  to  special  consideration  in  consequence. 
In  Great  Britain  real  estate  pays  a  relatively  insignificant  portion  of  the 
taxes,  although  in  the  social  and  political  state  it  is  more  important  than 
all  other  property.  As  a  general  fact  the  United  States  has  not  taxed 
real  property,  and  though  during  the  recent  rebellion  it  taxed  most  kinds 
of  business  for  war  purposes,  the  number  of  subjects  taxed  has  been  sev- 
eral times  reduced  by  legislation  since,  and  may  reasonably  be  expected  to 
be  farther  reduced  hereafter.  But  the  business  taxed  is  no  more  protected 
than  the  business  not  taxed  ;  and  the  fisheries  which  are  favored  by  boun- 
ties are  as  much  protected  as  either.  All  this  is  only  an  apportionment  of 
taxation  by  the  selection  of  subjects  which  under  all  the  circumstances  it 
is  deemed  wise  and  politic  to  subject  to  the  burden.  Whether  a  person 
in  respect  to  his  property  or  his  occupation  falls  within  the  category  of 
taxables  or  not  is  immaterial,  as  affecting  his  claim  to  protection  from  the 
government.  It  is  enough  for  him  that  the  government  has  selected  for 
itself  its  own  subjects  for  taxation  and  prescribed  its  own  rules.  It  is 
his  liability  to  taxation  at  the  will  of  the  government  that  entitles  him 
to  protection,  and  not  the  circumstance  of  his  being  actually  taxed.  And 
the  taxation  of  a  thing  may  be,  and  often  is,  when  police  purposes  are  had 
in  view,  a  means  of  expressing  disapproval  instead  of  approbation  of  what 
is  taxed. 

There  has  undoubtedly  been  felt  and  expressed  a  strong  sentimental 
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objection  to  the  doing  of  anything  by  the  state  that  even  seemed  to 
be  a  lending  of  its  countenance  to  a  business  which  the  objectors  re- 
garded as  evil  in  itself,  especially  to  the  state  participating  in  the  profits 
of  a  pernicious  trade.  But  the  objection  never  found  expression  in  laws 
forbidding  the  taxation  of  liquors  or  of  the  business  of  dealing  in  them. 
Indeed,  in  this  state,  liquors  have  always  been  taxable  as  property ;  and 
so  have  been  the  implements  by  means  of  which  forbidden  games  of  chance 
have  been  carried  on.  Yet,  when  the  keeper  of  billiard  tables  is  com- 
pelled to  pay  a  tax,  it  can  be  no  defence  to  him,  either  in  law  or  in  mor- 
als, that  he  is  compelled  to  do  so  from  the  profits  of  an  illegal  business. 
To  refuse  to  receive  the  tax  under  such  circumstances  would  tend  to  en- 
courage the  business,  instead  of  restraining  it ;  and  would  not  only  be  un- 
wise, because  of  exempting  one  man  from  his  fair  share  of  taxation,  but 
also  because  it  would  tend  to  defeat  the  state  policy  which  forbids  games 
of  chance  or  hazard. 

The*  idea  that  a  thing  is  favored  because  it  is  taxed  may  be  examined 
in  the  light  of  the  practice  of  this  state  in  some  other  particulars.  It  has 
always  been  the  custom,  in  apportioning  taxes  by  valuation,  to  make  some 
discriminations  based  on  reasons  of  public  policy.  As  an  illustration  we 
may  mention  the  case  of  property  devoted  to  educational  or  charitable 
purposes,  and  which  as  a  rule  nas  been  exempted  from  general  taxation. 
The  general  belief  has  been  that  the  interest  and  welfare  of  the  whole 
community  would  be  best  subserved  by  abstracting  from  any  imposition 
of  the  burdens  of  government  upon,  such  property.  And  the  legislature, 
in  apportioning  the  taxes,  has  accepted  this  general  belief,  and  acted  upon 
it.  It  has  been  done  as  a  matter  of  favor  and  by  way  of  encouragement ; 
and  yet  if  the  argument  against  the  tax  in  this  case  is  sound,  we  do  not 
see  why  the  state  should  not  have  evidenced  its  approbation  of  educational 
and  charitable  institutions  by  taking  special  care  that  they  should  feel  its 
burdens,  while  at  the  same  time  it  stigmatized  other  things  which  were 
regarded  as  immoral  or  pernicious,  by  refusing  to  permit  them  to  appear 
on  the  tax  roll.  A  tax  roll  might  undoubtedly  be  made  in  this  manner  a 
roll  of  reputable  names  or  even  a  roll  of  honor,  but  how  any  sound  public 
policy  would  be  subserved  by  it  must  require  considerable  ingenuity  to 
point  out.  It  would  assuredly  not  be  such  policy  as  states  have  usually 
acted  upoh.  While  in  the  selection  of  objects  for  taxation,  revenue  is  to 
be  considered  and  kept  in  view,  it  is  impossible  to  exclude  other  consider- 
ations. In  proposing  a  tax  it  might  always  be  a  question  whether  it 
should  be  imposed  upon  persons  or  upon  property  by  value,  and  if  so  upon 
what  property  or  business,  and  if  so  what  kinds  of  business,  or  whether  it 
should  not  be  a  combination  of  all  these.  '  One  method  might  be  the 
easiest  for  the  collection  of  the  necessary  revenue,  but  most  injurious  or 
unequal  in  its  results.  One  might  discourage  industry,  and  another  en- 
courage it.  One  might  collect  the  tax  from  luxuries  and  therefore  fall 
mainly  upon  the  rich,  while  another  would  collect  it  from  necessaries  and 
be  oppressive  to  the  poor.  The  whole  question  would  be  quite  as  much 
one  of  policy  as  of  necessity,  and  a  legislator  would  be  unfit  for  his  office 
who  did  not  look  beyond  the  proposed  tax  to  its  probable  results.  This 
is  especially  true  in  every  case  where  the  tax  has  reference  to  police  as 
well  as  revenue*    A  particular  business  may  then  be  taxed  white  others 
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are  spared,  not  only  because  for  any  reason  it  can  best  bear  the  burden, 
but  also  because  such  surroundings  attach  themselves  to  the  business  taxed 
as  to  render  the  discouragement  and  discipline  of  heavy  taxation  wise  and 
politic.  In  the  few  cases  in  which  the  right  to  do  this  has  been  denied 
on  the  ground  of  inequality,  the  courts  have  affirmed  it  as  being  beyond 
question.  See  Durach'a  Appeal,  62  Penn.  St.  491,  494 ;  Fletcher  v. 
Oliver,  25  Ark.  289 ;  State  v.  Parker,  82  N.  J.  426,  481.  The  federal 
government  has  gone  to  a  great  extent  in  the  same  direction,  levying  du- 
ties in  some  caseft  which,  in  their  results,  are  prohibitory,  and  in  the  case 
of  the  state  banks,  purposely  taxing  them  out  of  existence.  Veazie  v. 
Fenno,  8  Wall.  588.  This  case  does  not  call  for  an  expression  of  opinion 
upon  legislation  of  that  extreme  character,  for  we  have  nothing  in  this 
law  that  goes  beyond  the  ordinary  legislation  when  it  is  enacted  for  the 
double  purpose  of  revenue  and  regulation. 

The  state  has  never  shown  any  disinclination  to  make  things  morally  and 
legally  wrong  contribute  to  the  public  revenue  when  justice  and  good  morals 
seemed  to  require  it.  If  it  were  to  act  upon  the  idea  of  refusing  to  derive 
revenue  from  such  sources,  it  ought  to  decline  to  receive  fines  for  criminal 
offences  with  the  same  emphasis  that  it  would  refuse  to  collect  a  tax  from 
an  obnoxious  business.  H  the  tax  is  laid  by  way  of  discouragement  or 
regulation,  it  has  the  same  general  object  in  view  with  the  fine ;  not  only 
as  it  affects  the  person  taxed  and  the  community,  but  also  in  the  use  to 
which  the  money  is  devoted.  Yet  the  Constitution  expressly  provides  for 
a  library  fund,  to  be  derived  from  the  violations  of  the  public  law.  Const, 
art.  18,  sec.  12.  A  provision  that  may  as  legitimately  be  said  to  be  a 
license  of  crime  as  a  tax  on  a  traffic  may  be  said  to  be  a  license  of  the 
traffic 

Taxes  upon  business  are  usually  collected  in  the  form  of  license  fees, 
and  this  may  possibly  have  led  to  the  idea  that  seems  to  have  prevailed 
in  some  quarters,  that  a  tax  implied  a  license.  But  there  is  no  necessary 
connection  whatever  between  them.  A  business  may  be  licensed  and  yet 
not  taxed,  or  it  may  be  taxed  and  yet  not  licensed.  And  so  far  is  the 
tax  from  being  necessarily  a  license  that  provision  is  frequently  made  by 
law  for  the  taxation  of  a  business  that  is  carried  on  under  a  license  exist- 
ing independent  of  the  tax.  Such  is  the  case  where  cities,  under  proper 
legislative  authority,  tax  occupations  which  are  carried  on  under  licenses 
from  the  state.  Ould  v.  Richmond,  22  Orat.  464  (1  Am.  L.  T.  R.  N.  S. 
241) ;  Napier  v.  Hodges,  31  Texas,  287 ;  Cuthbert  v.  Coidey,  82  Geo. 
211  ;  Wendover  v.  Lexington,  15  B.  Monr.  258.  The  license  confers  the 
privilege,  but  it  is  not  perceived  why  a  privilege  thus  conferred  should 
not  be  taxed  as  much  as  any  other.  The  federal  laws  give  us  illustra- 
tions of  the  taxation  of  illegal  traffic.  A  case  in  point  was  that  of  the 
taxation  of  the  liquor  traffic  in  this  state  previous  to  the  repeal  of  the  pro- 
hibitory laws ;  the  federal  law  found  a  business  in  existence  and  it  taxed 
it  without  undertaking  to  give  it  any  protection  whatever.  Me  Quire  v. 
Com.  8  Wall.  887  ;  Purvear  v.  Com.  5  Wall.  475.  What  would  have 
prevented  the  state  from  taxing  the  same  traffic  at  the  same  time  ?  Is  it 
any  more  restricted  in  the  selection  of  subjects  of  taxation  than  the  gen- 
eral government  is  ?  If  one  may  tax,  and  at  the  same  time  refuse  to  pro- 
tect, may  not  the  other  refuse  to  do  the  same  ?   The  only  reason  suggested 
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for  a  negative  reply  to  these  questions  is  that  it  was  the  state  itself,  not 
the  United  States,  that  made  the  business  illegal,  and  it  would  be  in- 
consistent and  absurd  to  declare  it  illegal  and  at  the  same  time  tax  it. 
But  how  the  inconsistency  would  appear  in  one  case  rather  than  the 
other  is  not  apparent.  The  illegality  was  declared  by  competent  au- 
thority, and  yet  the  federal  government  taxed  the  trade,  at  the  same 
time  refusing  or  being  unable  to  protect  it.  If  protection  because  of 
the  tax  was  due  to  the  very  thing  upon  which  the  tax  was  imposed, 
there  would  be  an  inconsistency  in  taxing  a  prohibited  trade  ;  but  treat- 
ing taxation,  however  and  wherever  it  may  fall,  as  the  return  for  the 
general  benefits  of  government,  —  for  the  protection  to  life,  liberty,  the 
social  and  family  relations,  as  well  as  to  business  and  property,  —  which 
is  the  only  legal  and  proper  idea  of  taxation,  there  is  no  inconsistency 
whatever  in  making  a  thing  which  is  not  protected  one  of  the  meas- 
ures or  standards  by  which  to  determine  how  much  the  party  owning  or 
supporting  it  ought  to  pay  to  the  government.  If  one  puts  the  gov- 
ernment to  special  inconvenience  and  cost  by  keeping  up  a  prohibited 
traffic  or  maintaining  a  nuisance,  the  fact  is  a  reason  for  discriminating 
in  taxation  against  him ;  and  if  the  tax  is  imposed  on  the  thing  which 
is  prohibited,  or  which  constitutes  the  nuisance,  the  tax  law,  instead  of 
being  inconsistent  with  the  law  declaring  the  illegality,  is  in  entire  har- 
mony with  its  general  purpose,  and  may  sometimes  be  even  more  effect- 
ual. Certainly  whatever  discriminations  are  made  in  taxation  ought  to 
be  in  the  direction  of  making  the  heaviest  burdens  fall  upon  those  things 
which  are  obnoxious  to  the  public  interest,  whenever  that  is  practica- 
ble. 

For  these  reasons  we  think  the  objections  which  have  been  made  to  the 
law  have  no  validity. 

The  decree  of  the  superior  court  dismissing  the  bill  will  be  affirmed 
with  costs. 


INDEX. 


ADMIRALTY. 

1.  Common  carriers  of  passengers  are  bound  to  use  extraordinary  care  and  diligence,  and 
are  excused  only  by  reason  of  force  or  pure  accident.  Koch  v.  Oregon  Steamship  Co. 
881. 

2.  An  undertaking  to  carry  a  passenger  in  the  steerage  of  a  steamship  from  San  Francisco 
to  Portland  includes  the  furnishing  of  such  passenger  with  a  berth,  unless  there  is  a 
fair  understanding  to  the  contrary,    lb. 

8.  A  steerage  passenger  is  entitled  to  the  use  of  the  steerage  room,  to  walk  about,  or  sit 
down  in,  during  the  voyage,  without  the  risk  or  inconvenience  of  freight  therein;  but 
if  freight  is  stowed  therein  it  is  at  the  risk  of  the  carrier,  and  it  is  his  duty  so  to  stow 
and  secure  it  that  no  harm  will  be  caused  to  the  passengers  by  it ;  nor  can  the  carrier 
impose  any  arbitrary  regulation  upon  the  passengers  with  a  view  of  diminishing  such 
risfc,  — such  as  to  remain  in  their  berths  during  the  voyage,  or  any  unusual  portion 
of  it.    lb. 

4.  Where  a  number  of  boxes  of  tin  were  stowed  in  the  after  part  of  the  steerage,  so  as  to 
make  a  pile  six  feet  in  length,  three  feet  in  width,  and  from  five  to  eight  feet  in 
height,  without  any  means  of  preventing  the  top  tiers  from  sliding  off  on  the  floor  in 
case  of  rough  weather  ;  and  a  steerage  passenger  sat  down  by  the  side  of  said  pile, 
and  was  injured  by  the  rolling  of  the  ship,  causing  some  of  the  boxes  to  fall  upon  her. 
Held,  that  the  stowing  of  the  tin  in  the  manner  in  which  it  was  done  was  gross  negli- 
gence, and  the  carrier  was  liable  to  the  passenger  in  damages  for  the  injury.    lb. 

6.  Disfigurement  of  the  person,  caused  by  such  an  injury,  is  a  proper  subject  of  damages; 
but  in  estimating  them  it  is  proper  to  consider  the  condition  and  circumstances  of  the 
party  disfigured,     lb. 

6.  A  pier  erected  in  the  navigable  water  of  the  Mississippi  River  for  the  sole  use  of  the 
riparian  owner,  as  part  of  a  boom  for  saw-logs,  without  license  or  authority  of  any 
kind  except  such  as  may  arise  from  his  ownership  of  the  adjacent  6hore,  is  an  unlaw- 
ful structure,  and  the  owner  is  liable  for  the  sinking  of  a  barge  run  against  it  in  the 
night.    Atlee  v.  N.  W.  Union  Packet  Co.  817. 

7.  Pilots  on  the  navigable  rivers  of  the  interior  are  selected,  examined,  licensed  mainly 
for  their  knowledge  of  the  topography  of  the  streams  where  they  are  employed  ;  and 
a  constant  and  familiar  acquaintance  with  the  towns,  banks,  trees,  &c.,  and  the  relation 
of  the  channel  to  them,  and  of  the  snags,  sand-bars,  sunken  barges,  and  other  dangers 
of  the  river  as  they  may  arise,  is  essential  to  the  character  of  a  skilful  pilot.  Hence, 
the  pilot  in  this  case,  who  ran  his  vessel  against  a  pier  which  he  should  have  known 
was  there,  but  did  not,  was  in  fault  for  want  of  that  knowledge.  He  was  also  in  fault 
for  hugging  the  shore,  near  where  he  knew  the  mill  and  boom  of  appellant  were,  in  a 
dark  night,  when  the  current  of  the  river  would  have  carried  him  into  safe  and  deep 
water  further  out.  Both  parties  being  in  fault,  the  damages  are  to  be  divided  accord- 
ing to  the  admiralty  rule  in  such  case.    lb. 

8.  Whilst  the  general  maritime  law  is  the  basis  of  the  law  of  the  United  States,  as  well 
as  of  other  countries,  it  is  only  so  far  operative  in  this,  or  any  country,  as  it  is  adopted 
by  the  laws  and  usages  thereof.  It  has  no  inherent  force  of  its  own.  The  Lotawana, 
290. 

9.  In  particular  matters,  especially  such  as  approach  a  merely  municipal  character,  the 
received  maritime  law  may  differ  in  different  countries  without  affecting  the  general 
integrity  of  the  system  as  a  harmonious  whole,    lb. 

10.  The  general  system  of  maritime  law,  which  was  familiar  to  the  lawyers  and  states- 
men of  this  country  when  the  Constitution  was  adopted,  was  intended  and  referred 
to  when  it  was  declared  in  that  instrument  that  the  judicial  power  of  the  United 
States  shall  extend  "  to  all  cases  of  admiralty  and  maritime  jurisdiction."    Thus 


552  INDEX. 

adopted,  it  became  the  maritime  law  of  the  United  States,  operating  uniformly  in  the 
whole  country.    lb. 

11.  The  question  as  to  the  true  limits  of  maritime  law  and  admiralty  jurisdiction  is  ex* 
clusively  a  judicial  question,  and  no  state  law  or  act  of  Congress  can  make  it  broader 
or  narrower  than  the  judicial  power  may  determine  those  limits  to  be.  But  what  the 
law  is  within  those  limits,  assuming  the  general  maritime  law  to  be  the  basis  of  the 
system,  depends  on  what  has  been  received  as  law  in  the  maritime  usages  of  this  coun- 
try, and  on  such  legislation  as  may  have  been  competent  to  affect  it.    lb. 

12.  The  decisions  of  this  court  illustrative  of  these  sources,  and  giving  construction  to 
the  laws  and  Constitution,  are  especially  to  be  considered  ;  and  when  these  fail  us, 
we  must  resort  to  the  principles  by  which  they  have  been  governed,    lb. 

13.  It  is  settled  by  repeated  adjudications  of  this  court,  that  material-men  furnishing 
repairs  and  supplies  to  a  vessel  in  her  home  port  do  not  acquire  thereby  any  lien 
upon  the  vessel  by  the  general  maritime  law  as  received  in  the  United  States,    lb. 

14.  Whilst  it  cannot  be  supposed  that  the  framers  of  the  Constitution  contemplated  that 
the  maritime  law  should  remain  unchanged,  the  courts  cannot  change  it ;  they  can 
only  declare  it.  If  within  its  proper  scope  any  change  is  desired  in  its  rules,  other 
than  those  of  procedure,  it  must  be  made  by  the  legislative  department.    lb, 

15.  Semble,  That  Congress,  under  the  power  to  regulate  commerce,  has  authority  to  es- 
tablish a  lien  on  vessels  of  the  United  States  in  favor  of  material-men,  uniform  through- 
out the  whole  country     lb. 

16.  In  particular  cases,  in  which  Congress  has  not  exercised  the  power  of  regulating 
commerce,  with  which  it  is  invested  by  the  Constitution,  and  where  the  subject  does 
not  in  its  nature  require  the  exclusive  exercise  of  that  power,  the  states,  until  Con- 
gress acts,  may  continue  to  legislate.    lb. 

1 7.  Hence,  liens  granted  by  the  laws  of  a  state  in  favor  of  material-men  for  furnishing 
necessaries  to  a  vessel  in  her  home  port  in  said  state  are  valid,  though  the  contract  to 
furnish  the  same  is  a  maritime  contract,  and  can  only  be  enforced  by  proceedings  in 
rem  in  the  district  courts  of  the  United  States,    lb. 

1 8.  Any  person  having  a  specific  lien  on,  or  a  vested  right  in,  a  surplus  fund  in  court, 
may  apply  by  petition  for  protection  of  his  interest  under  the  43d  Admiralty  Rule.   76. 

19.  Separate  libels  were  filed  in  1871  against  a  steamboat,  for  wages,  for  salvage,  for 
supplies  furnished  at  her  home  port,  and  for  the  amount  due  on  a  mortgage.  Held, 
on  the  evidence,  that  the  lien  for  supplies  had  not  been  perfected  under  the  state 
law ;  and,  if  it  had  been,  that  the  libels  for  such  supplies  could  not  be  sustained  prior 
to  the  recent  change  in  the  12th  Admiralty  Rule.  Held,  also,  that  the  libel  upon  the 
mortgage  could  not  be  sustained  as  an  original  proceeding  ;  but  that  the  mortgagees, 
having  petitioned  for  the  surplus  proceeds  of  the  vessel,  were  entitled  to  have  the 
same  applied  to  their  mortgage,     lb. 

See  Insurance,  4,  5. 

ATTACHMENT. 
See  Jurisdiction,  9. 

BANKRUPTCY. 

1*  Accrued  interest  constitutes  part  of  a  debt  provable  against  the  estate  of  a  bankrupt 
Sloan  v.  Lewis,  259. 

2.  Where  a  record  shows  jurisdiction,  an  adjudication  can  only  be  assailed  by  direct 
proceedings  in  a  competent  court.     lb. 

8.  Two  notes  were  discounted  by  plaintiff  in  error.  Before  their  maturity,  upon  urgent 
request,  defendant  in  error  took  them  up,  and  gave,  in  lieu  of  them,  a  single  judgment 
note  equal  in  amount  to  the  two.  A  few  days  afterwards  judgment  was  entered  for 
the  amount  of  the  new  note,  and  a  levy  and  sale  made.  The  defendant  in  error,  hav- 
ing been  adjudged  a  bankrupt,  suit  was  instituted  by  his  assignee  to  recover  the  value 
of  the  property  sold,  on  the  ground  that  the  giving  of  the  Judgment  note  was  a  fraudu- 
lent preference,  the  debtor  being  at  the  time  insolvent.  The  court  below  gave  certain 
instructions  appropriate  to  the  case,  upon  which  a  jury  found  for  the  plaintiff  on  the 
question  of  insolvency.  The  several  instructions,  which  were  the  alleged  grounds  of 
error,  are  here  examined  and  approved,  the  appellate  court  refusing  to  disturb  the 
decree,  which  was  to  the  effect  that  the  giving  of  the  judgment  note  was  a  preference. 
First  Nat.  Bank  of  Clarion  v.  Jones,  185. 

4.  In  case  of  a  sale  in  the  bankruptcy  court  of  property  subject  to  two  mortgages,  and 
the  proceeds  are  sufficient  to  pay  the  senior  mortgage  in  full  and  all  costs  and  ex- 
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penses,  the  senior  mortgagee  is  entitled  to  be  paid  his  debt  in  full,  the  same  as  he 
wonld  be  in  case  of  a  sale  by  way  of  foreclosure  of  his  mortgage.    In  re  Bartenback,  88. 

See  Voluntary  Conveyance,  6. 

BILLS  AND  NOTES. 

1.  An  accommodation  acceptor  of  a  bill  of  exchange  transferred  before  maturity  by  the 
drawers  in  liquidation  of  their  own  preexisting  debt  cannot  defend  an  action  against 
himself  on  the  bill  by  alleging  that  he  was  an  accommodation  acceptor  only,  and  that 
the  fact  was  known  to  the  holders  of  the  bill  when  they  took  it*     Jerrett  v.  Hone,  97. 

2.  An  indorsee  of  a  negotiable  promissory  note  made  for  the  accommodation  of  the  in- 
dorser,  taking  the  note  in  good  faith  as  collateral  security  for  an  antecedent  debt,  and 
without  other  consideration,  is  entitled  to  the  position  of  holder  of  such  paper  for 
value,  and  therefore  not  affected  by  the  defence  of  the  want  of  consideration  to  the 
maker.     Maitland  v.  Citizens9  Nat1 1  Bank,  261. 

3.  It  is  no  defence  that  the  note  sued  on  was  known  to  the  plaintiff  to  be  an  accommoda- 
tion note  between  the  maker  and  the  payees,  provided  the  plaintiff  took  the  note  for 
value  bond  fide  before  it  was  due.    lb. 

4.  Where  the  payee  of  the  note  received  it  from  the  maker,  with  authority  to  use  it  as 
collateral  security  for  a  specified  indebtedness,  and  the  payee  exceeds  his  authority, 
and  transfers  it  to  the  indorsee  as  collateral  security  for  a  larger  indebtedness,  the 
latter  is  not  to  bear  the  consequence  of  this  excess  of  authority,  unless  it  be  shown  that 
it  was  taken  with  knowledge  of  the  fact,  that  the  payee  had  so  exceeded  his  authority. 

5.  But  if  the  fact  of  such  knowledge  be  established,  the  indorsee  would  be  affected  by  it, 
and  could  have  no  right  to  recover,  except  for  amounts  due  on  the  indebtedness  for 
which  the  note  was  authorized  to  be  pledged.    lb. 

6.  Where  the  maker  of  the  note,  in  an  action  against  him  brought  by  the  indorsee,  seeks 
to  avail  himself  of  the  defence  of  such  excess  of  authority,  it  is  for  him  to  prove  it.  lb. 

7.  In  such  action  in  order  to  make  the  defence  effectual,  on  the  ground  of  the  want  of 
authority  in  the  payee  to  pledge  the  note  for  past  discounts,  there  should  be  such  proof 
as  would  justify  the  conclusion,  that  the  indorsee  had  actual  knowledge  of  the  limited 
purpose  for  which  the  note  was  made,  and  consequently  of  the  excess  of  authority  by 
the  payee  in  applying  it  to  a  different  purpose,    lb. 

8.  The  plaintiff  was  not  bound  to  make  inquiry,  and  mere  negligence  however  gross, 
not  amounting  to  wilful  and  fraudulent  blindness,  while  it  may  be  evidence  of  mala 
fides,  is  not  the  same  thing,    lb. 

9.  In  an  action  against  the  maker  of  a  promissory  note,  brought  by  the  indorsee  to  whom 
it  was  passed  as  collateral  security  for  the  payment  of  notes  discounted  by  the  indorsee 
for  the  benefit  of  the  indorser,  the  measure  of  the  plaintiff's  right  of  recovery  is  the 
amount  due  on  the  debts  embraced  by  the  security.  And  it  is  incumbent  on  the 
plaintiff  to  show  what  debts  were  intended  to  be  secured  by  the  note,  and  the  amounts 
remaining  due  in  respect  thereof,    lb. 

See  Contract,  1,  2,  8;  Evidence,  11 ;  Negotiable  Instruments. 

BONDS. 
See  Negotiable  Instruments. 

CIVIL  RIGHTS  ACT. 
The  "  civil  rights  act "  unconstitutional.  Judge  Emmons1  $  charge  to  the  Grand  Jury,  198. 

COMMON  CARRIER. 

1.  Defendant  was  a  railroad  company  which  received  certain  goods  for  transportation  to 
a  point  beyond  its  terminus.  The  bill  of  lading  contained  a  provision  as  follows  : 
41  The  E.  &  C.  R.  R.  Co.  will  not  be  liable  for  loss  or  damage  by  fire  from  any  cause 
whatever."  Held,  that  the  exception  was  not  confined  to  the  defendant's  line  alone 
but  covered  the  entire  route.     E.  {f  C.  R.  R.  Co.  v.  Androscoggin  Mills,  485. 

2.  An  agreement,  that  in  case  a  common  carrier  shall  fail  to  deliver  goods  intrusted  to  it 
to  the  consignee,  a  claim  for  the  goods  6hall  be  made  within  a  specified  time,  is  liable 
to  no  sufficient  objection,  provided  the  period  is  a  reasonable  one.  In  the  case  of  an 
express  company  ninety  days  is  a  proper  limitation.    So.  Express  Co.  v.  Caldwell,  162. 

See  Admiralty,  1,  2,  8,  4,  5  ;  Contract,  1,  2,  8. 
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CONSTITUTIONAL  LAW. 

1.  An  act  of  the  Legislature  of  the  State  of  New  York,  passed  in  1871,  in  relation  to 
the  widening  and  straightening  of  Broadway,  in  the  city  of  New  York,  authorizing 
the  supreme  court  of  the  state  to  vacate  an  order  made  in  1870,  confirming  the  report 
of  commissioners  of  estimate  and  assessment  respecting  the  property  taken,  from 
which  order  no  appeal  was  allowable,  if  error,  mistake,  irregularity,  or  illegal  acts 
appeared  in  the  proceedings  of  the  commissioners,  or  the  assessments  for  benefit  or 
the  awards  for  damage,  or  either  of  them,  had  been  unfair  and  unjust,  or  inequitable 
or  oppressive  as  respects  the  city  or  any  person  affected  thereby,  and  to  refer  the 
matter  back  to  new  commissioners  to  amend  or  correct  the  report,  or  to  make  a  new 
assessment,  is  not  unconstitutional  as  impairing  the  obligation  of  contracts,  or  depriv- 
ing a  person  of  a  vested  right  without  due  process  of  law.  Garrison  v.  Mayor  of  New 
York,  167. 

2.  In  the  proceeding  to  condemn  property  for  public  use  there  is  nothing  in  the  nature 
of  a  contract  between  the  owner  and  the  state,  or  the  corporation  which  the  state, 
in  virtue  of  her  right  of  eminent  domain,  authorizes  to  take  the  property ;  all  that 
the  Constitution  of  the  state  or  of  the  United  States  or  justice  requires  in  such 
cases  being  that  a  just  compensation  shall  be  made  to  the  owner  ;  his  property  can 
then  be  taken  without  his  assent.     lb. 

8.  The  proceeding  to  ascertain  the  compensation  to  be  made  to  the  owner  of  property 
taken  for  public  use  is  in  the  nature  of  an  inquest  on  the  part  of  the  state  and  is  under 
her  control ;  and  to  secure  a  just  estimate  of  the  compensation  to  be  made,  she  can 
vacate  or  authorize  the  vacation  of  any  inquest  taken  by  her  direction  where  the  pro- 
ceeding has  been  irregularly  or  fraudulently  conducted,  or  in  which  error  has  inter- 
vened, and  order  a  new  inquest,  provided  such  methods  of  procedure  be  observed  as 
will  secure  a  fair  hearing  from  the  parties  interested  in  the  property.  Until  the  prop- 
erty is  actually  taken  and  the  compensation  is  made  or  provided,  the  power  of  the 
state  over  the  matter  is  not  ended,     lb. 

4.  A  state  statute  provided,  in  substance,  that  a  school  tax  should  be  levied  without  re- 
gard to  the  race  or  color  of  the  owner  of  the  property  taxed  ;  that  all  children,  with- 
out regard  to  race  or  color,  should  be  included  in  the  enumeration  for  school  purposes, 
the  colored  children  to  be  enumerated  in  separate  lists,  and  separate  school-houses  and 
teachers  to  be  provided  for  them.  In  the  event  of  there  not  being  a  sufficient  num- 
ber of  colored  children  in  any  district  to  warrant  the  erection  of  a  school-house  and 
the  employment  of  a  teacher  for  their  separate  use,  it  was  made  the  duty  of  the  proper 
officers  to  consolidate  adjoining  districts,  or  otherwise  provide  for  the  education  of 
such  children,  their  full  proportion  of  the  school  revenue  to  be  expended  for  their  ben- 
efit. Held:  1.  That  the  act  was  not  an  infraction  of  the  section  of  the  Constitution 
of  the  state  which  provides  that  the  general  assembly  shall  not  grant  to  any  citizen, 
or  class  of  citizens,  privileges  or  immunities  which  shall  not  equally  belong  to  all  citi- 
zens. 2.  That  it  was  not  an  infraction  of  the  section  of  the  Constitution  of  the  state 
which  provides  for  the  establishment  of  a  uniform  system  of  public  schools,  equally 
open  to  all.  3.  That  it  was  not  in  conflict  with  section  2  of  article  4  of  the  Constitu- 
tion of  the  United  States  which  declares  that  the  citizens  of  one  state  shall  enjoy  the 
privileges  of  citizens  in  the  several  states.  4.  That  it  was  not  in  conflict  with  the 
thirteenth  or  fourteenth  amendments  of  the  Constitution  of  the  United  States,  nor 
any  of  the  amendments  of  earlier  date ;  nor  with  the  act  of  Congress  known  as  the 
"  Civil  Rights  Bill."     Cory  v.  Carter ,  73. 

5.  Held,  that  the  thirteenth  and  fourteenth  amendments  do  not  impose  limitations 
upon  the  powers  of  the  states  to  fix,  secure,  and  protect  the  rights,  privileges,  and 
immunities  of  their  citizens  as  such,  of  whatever  race  or  color  they  may  be.  That  the 
only  restrictions  which  said  amendments  impose  upon  the  sovereignty  of  the  states  are 
(1)  to  prevent  slavery  ;  (2)  to  prevent  negroes  or  mulattoes  being  deprived  of  na- 
tional rights^  (8)  to  compel  the  states  to  recognize  negroes  and  mulattoes  as  their 
citizens  ;  (4)  to  compel  tne  states  to  give  to  negroes  or  mulattoes  the  same  rights 
which  their  white  citizens  enjoy.     Tb. 

0.  The  "natural,  essential,  and  inherent  "  right  of  "protecting  property,"  is  the  right 
to  do  whatever,  under  the  circumstances  of  each  case,  is  reasonably  necessary  to  be 
done  in  defence.  The  statute  (of  N.  H.)  prohibiting  the  destruction  of  certain  fur- 
bearing  animals  between  May  1  and  October  15,  is  not  applicable  to  cases  in  which 
such  destruction  is  an  exercise  of  the  constitutional  right  of  protecting  property.  The 
killing  of  wild  vermin  in  defence  of  property  may  be  apparently  reasonably  necessary 
Id  apparent  danger  not  actual.     Such  a  case  is  not  governed  by  the  tests  of  imminent 
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danger  And  of  the  duty  of  retreating  to  the  wall,  applied  in  cases  of  homicidal  defence. 
Aldrich  v.  Wright,  49. 

7.  A  legislative  act  which  provides  that  on  the  failure  of  a  township  treasurer  to  make 
return  of  a  tax  warrant  issued  to  him  in  the  time  therein  provided,  the  county  treas- 
urer shall  issue  execution  for  the  collection  of  the  amount  of  the  taxes  from  the  town- 
ship treasurer  and  his  sureties,  is  not  in  violation  of  the  fourth  and  fifth  amendments 
to  the  federal  Constitution  ;  those  amendments  being  restrictions  only  on  the  power 
of  the  federal  goverment  and  not  on  that  of  the  states.  Nor  is  it  a  violation  of  the 
provision  in  the  state  Constitution  forbidding  unreasonable  searches  and  seizures; 
the  searches  and  seizures  contemplated  by  that  provision  being  something  very  differ- 
ent from  an  open  levy  upon  property  under  process  having  the  apparent  sanction  of 
law.  Nor  is  it  a  violation  of  the  provision  in  the  state  Constitution  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property  without  due  process  of  law.  Wetmer  v. 
Bunbury,  87.  # 

8.  Due  process  of  law  is  not  necessarily  judicial  process.  Administrative  process,  which 
has  been  regarded  as  necessary  in  government  and  sanctioned  by  long  usage,  is  as 
much  due  process  of  law  as  any  other.  And  summary  process  to  enforce  the  pay- 
ment by  a  collector  and  his  sureties  of  the  taxes  not  returned  by  him,  having  been  in 
use  by  express  legislation  both  before  and  ever  since  the  adoption  of  the  Constitution, 
must  be  considered  permitted  by  that  instrument  and  be  regarded  as  due  process. 
But  where  the  statute  provides  for  the  issue  of  such  process  by  the  county  treasurer, 
and  by  law,  and  he  could  have  no  evidence  of  the  collector's  default  beyond  the  pre- 
sumption that  the  supervisor,  who  was  to  make  out  and  deliver  the  tax  warrant  to  the 
collector,  had  performed  his  duty,  it  is  at  least  questionable  if  the  process  can  be  sus- 
tained,   lb. 

9.  Where  the  statute  required  the  supervisor  to  deliver  to  the  collector  a  tax  roll  with 
warrant  attached,  authorizing  him  to  collect  the  same  from  the  persons  taxed,  and 
then  made  the  collector  subject  to  summary  process  on  his  failure  to  make  return  in 
due  season ;  it  was  held,  that  where  the  supervisor  delivered  a  tax  roll  without  any 
warrant  attached,  the  collector  was  not  subject  to  this  process.  Held,  further,  that 
where  the  county  treasurer's  warrant  failed  to  recite  the  facts  which  would  warrant 
the  issue  of  such  summary  process,  and  the  proofs  showed  one  jurisdictional  fact  did 
not  exist,  the  process  constituted  no  defence  to  the  officer  who  executed  it  by  seizure 
of  property.    lb. 

Bee  CrviL  Bights  Act  ;  Divorce  ;  Evidence,  2  ;  Insanity,  1 ;  Municipal  Cor- 
poration, 3  et  seq. 

CONTRACT. 

1.  The  plaintiffs  gave  to  the  agent  of  the  defendants,  an  express  company,  a  promissory 
note,  telling  him  they  wanted  him  to  send  it  by  express  for  collection  upon  the 
makers  at  H.  The  agent  took  the  note,  saying  he  would  send  it.  The  defendants' 
line  did  not  extend  to  H.,  but  their  practice  was  to  deliver  packages  and  demands  for 
collection  going  beyond  the  terminus  of  their  own  route  to  R.  &  Co.'s  Express  at  L. 
Between  R.  &  Co.  and  the  defendants  there  was  no  business  connection,  nor  any  di- 
vision of  profits  or  compensation  for  carriage  or  collections  ;  but,  with  respect  to  de- 
mands for  collection  received  by  R.  &  Co.  from  the  defendants,  R.  &  Co.  reported  to 
the  general  agent  of  the  defendants  in  Boston  and  followed  his  directions.  Held,  these 
facts  did  not,  as  matter  of  law,  impose  any  obligation  upon  the  defendants  with  regard 
to  the  collection  of  the  note  after  its  delivery  to  R.  &  Co. ;  but  they  were  evidence  of 
a  contract  on  the  part  of  the  defendants  to  do  with  the  note  according  to  their  custom 
and  usage  with  respect  to  business  of  that  description,  even  though  a  part  of  that 
undertaking  was  to  be  carried  out  at  a  point  beyond  their  line,  and  by  agents  not  in 
their  immmediate  employ.    Knapp  v.  U.  S.  jr  Canada  Express  Co.  475. 

2.  Where  the  defendants'  agents  were  accustomed  to  receive  notes  for  collection  in  the 
circumstances  above  recited  ;  held,  the  defendants  were  estopped  to  deny  that  such 
agents  were  authorized  to  make  contracts  on  behalf  of  the  company  to  transact  busi- 
ness of  such  character  beyond  the  limits  of  the  defendants1  route.     lb. 

8.  The  makers  of  the  note  had  property  sufficient  to  pay  the  same  when  the  defendants 
received  it  for  collection ;  but  by  reason  of  the  defendants'  negligence  with  regard  to 
its  collection,  the  note  became  worthless  upon  the  failure  of  the  makers  of  the  note. 
Held,  the  damages  were  the  amount  of  the  note  and  interest    lb. 

4.  During  the  war  neither  the  law  of  the  United  States,  nor  any  policy  of  their  govern* 
ment,  was  in  force  in  any  part  of  the  Confederate  States,  not  in  the  possession  or 
under  the  control  of  the  United  States.    Bier  v.  Dozier,  229. 
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5.  On  the  1st  of  February,  1865,  B.,  representing  himself  to  be  the  agent  of  the  Confed- 
erate States  government,  to  take  tobacco  into  Maryland  and  exchange  it  for  bacon, 
Applied  to  D.,  living  near  the  Potomac  River  in  W.  County,  to  store  for  him  in  D.'s 
barn  for  the  night  eighty-four  boxes  of  tobacco.  D.  being  unwilling  to  do  it,  B.  agreed 
with  him  that  if  he  would  receive  the  tobacco  in  his  barn,  and  should  sustain  any  dam- 
age or  injury  from  the  forces  of  the  United  States  in  consequence  of  the  tobacco  being 
there  deposited,  B.  would  make  good  all  losses  he  might  sustain  thereby.  Under  this 
agreement  the  tobacco  was  deposited  in  D.'s  barn,  where  it  remained  until  the  17th  of 
March,  B.  undertaking  to  pay  for  any  loss  D.  might  sustain  thereby.  At  that  time  the 
enemy's  gun-boats  on  the  river  approaching  D.'s  house  he  removed  and  concealed  the 
tobacco,  and  his  houses  and  out-buildings  and  furniture  were  destroyed  by  the  enemy  ; 
his  loss  amounting  to  $6,352.  Held:  (1.)  B.  being  the  agent  of  the  Confederate 
government,  which  could  enforce  obedience  upon  all  within  its  jurisdiction,  the  con- 
tract was  valid,  and  B.  is  bound  to  pay  D.  for  the  loss  which  he  sustained.  (2.)  If  B. 
was  not  the  agent  of  the  Confederate  government,  and  was  prosecuting  a  private  en- 
terprise, against  the  laws  and  policy  of  that  government,  D.  is  not  particeps  crimuUs 
witn  B.,  in  an  equal  degree,  if  at  all,  and  he  is  entitled  to  recover.  (3.)  To  make  aeon- 
tract  unlawful  as  being  against  public  policy  or  law,  it  must  be  manifestly  and  directly 
so  ;  and  it  is  not  enough  that  the  contract  is  connected  with  some  violation  of  the  law 
however  remotely  or  indirectly,    lb. 

6.  Where  a  contract  to  build  a  railroad  provides  that  the  plaintiff  shall  increase  his  force 
when  notified  by  defendant's  engineer,  and  that  in  case  of  his  failure  to  do  so  for  ten 
days  after  such  notice  the  defendant  may  put  on  a  force  of  its  own,  or  re-let  the  work 
and  charge  the  expenses  or  loss,  if  any,  to  the  plaintiff,  the  only  damages  that  can  be 
claimed  by  the  defendant  for  a  failure  by  the  plaintiff  in  that  regard  is,  the  expense 
of  such  force  put  on  by  defendant,  or  the  loss,  if  any,  incident  to  the  re-letting  of  the 
work.    Mc  Donald  v.  S.  V.  fr  St.  L.  R.  R.  Co.  29. 

7.  When  a  contract  by  plaintiff  to  build  a  railroad  provides  that  estimates  of  work  done 
and  materials  furnished  should  be  made  from  time  to  time  by  defendant's  engineer,  and 
that  such  estimates  should  be  conclusive  between  the  parties,  and  the  report  of  the 
referee  is  silent  as  to  whether  his  findings  in  favor  of  the  plaintiff  for  work  done  and 
materials  furnished  were  or  were  not  based  upon  such  estimates,  or  whether  as  such 
•estimates  were  in  fact  before  time,  there  is  no  basis  for  an  exception  to  the  report  that 
such  findings  were  not  based  upon  such  estimates.     lb. 

8.  Where  a  broker  agrees  to  carry  for  and  on  account  of  a  customer,  for  the  period  of 
twelve  months,  a  certain  number  of  shares  of  railroad  stock,  at  a  specified  price  per 
share,  he  is  not  bound  to  retain  in  his  possession  during  the  pendency  of  the  carrying 
contract  the  identical  stock  which  he  agreed  to  carry  ;  he  may  sell  the  whole  or  any 
part  thereof  ;  all  that  the  law  requires  of  him  is,  that  during  the  pendency  of  the  con- 
tract he  should  have  on  hand,  in  nis  possession,  or  under  his  control,  an  equal  number 
of  other  shares  of  the  same  stock,  ready  for  delivery  when  his  customer  should  pay 
what  he  owed  on  account  thereof,  or  to  be  sold  on  his  account  when  he  should  so 
direct.    Price  v.  Gover,  153. 

See  Common  Carrier  ;  Evidence,  9,  10,  11 ;  Interest,  1. 

COPYRIGHT. 

1.  A  gratuitously  prepared  for  B  certain  notes  to  two  editions  of  a  book  the  copyright 
of  which  B  owned.  The  notes  were  copyrighted  by  B  ;  but  it  was  agreed  that  in  any 
subsequent  editions  of  the  book  B  would  make  no  use  of  the  notes  prepared  by  A  and 
copyrighted  as  aforesaid.  B  procured  a  subsequent  edition  of  the  book  to  be  published 
with  notes  by  C,  which  were  alleged  to  infringe  the  notes  of  A.  Upon  suit  by  A,  it 
was  ruled  that  the  publication  of  the  edition  with  notes  by  C,  the  same  being  an  in- 
fringement as  charged,  was  a  violation  of  A's  rights  in  the  premises.  Lawrence  v. 
Dana,  4021 

2.  Where  literary  matter  is  prepared  gratuitously  for  another,  and  a  copyright  obtained 
by  the  person  for  whom  the  service  has  been  performed,  such  copyright  is  valid,  not- 
withstanding the  absence  of  a  written  assignment  by  the  person  who  prepared  the 
matter.    lb. 

3.  It  is  not  necessary  that  in  a  second  or  subsequent  edition  of  a  book  the  notice  of  copy- 
right prescribed  by  statute  should  specify  the  date  of  the  original  copyright,  in  addi- 
tion to  the  date  of  the  subsequent  one.    lb. 

4.  What  constitutes  the  infringement  of  a  copyright  in  annotations  or  notes.  The  rule 
of  comparison  and  coincidence  of  errors  and  citations  expounded.  Abridgment  defined 
and  distinguished.    lb.       ' 
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5.  Where  the  editor  of  a  second  or  subsequent  edition  of  an  annotated  work  makes  notes 
which  may  be  separated  and  distinguished  from  those  contained  in  the  original,  he  is 
entitled  to  a  copyright  for  them  ;  but  if  they  are  so  connected  with  the  original  that 
they  cannot  be  separated,  they  infringe  the  original.    lb. 

6.  The  proper  equity  practice  in  copyright  cases  is  to  refer  them  to  a  master  for  exami- 
nation and  report.  The  reference  should  be  made  even  where  the  infringement  has 
been  establish  A  upon  the  hearing.  An  injunction  should  be  granted  without  refer- 
ence only  where  the  infringement  can  be  readily  ascertained.     lb. 

7.  The  rule  laid  down  in  Wheaton  v.  Peterg,  that  the  performance  of  every  act  required 
by  the  statute  is  essential  to  the  acquirement  of  a  copyright,  is  not  changed  by  the 
provisions  of  the  Revised  Statutes.  Under  sections  4952  and  4956  an  author  cannot 
obtain  an  exclusive  right  to  his  work  unless,  before  publication,  he  delivers  to  the 
Librarian  of  Congress,  or  deposits  in  the  mail  addressed  to  him,  a  printed  copy  of 
the  title  of  the  work ;  and,  also,  within  ten  days  from  the  publication,  delivers  to  the 
Librarian  of  Congress,  or  deposits  in  the  mail  addressee?  to  him,  two  copies  thereof. 
A  bill  which  does  not  allege  the  performance  of  the  acts  required  by  the  statute  is  in- 
sufficient.   Parkinson  v.  Lasalle,  279. 

CORPORATION. 

1.  In  an  action  by  an  insolvent  corporation  to  collect  an  assessment  for  the  purpose  of 
paying  their  debts,  the  interests  of  the  creditors  will  be  so  far  regarded  that  no  de- 
fence grounded  on  defects  in  the  organization  of  the  corporation  can  be  maintained, 
unless  it  could  have  been  successfully  set  up  in  answer  to  a  creditor's  bill  against  the 
stockholders  to  enforce  their  personal  liability.     Ossipee  Man.  Co.  v.  Canney%  514. 

2.  The  plaintiffs'  charter  provided  that  the  first  meeting  of  the  corporators  might  be 
called  by  publication  at  least  fifteen  days  prior  thereto.  Only  fourteen  days'  notice 
of  the  meeting  was  given.  Held,  that  if  neither  the  grantors  of  the  charter  (t.  e.  the 
state)  nor  the  grantees  complained  of  the  defect  in  the  preliminary  notice,  the  objec- 
tion could  not  subsequently  be  raised  by  a  stockholder  in  a  suit  by  the  corporation 
against  him  to  recover  an  assessment  made  under  the  provision,  chapter  136,  section 
4,  General  Statutes.    lb. 

8.  A  de  facto  organization  o£  a  corporation,  formed  and  operated  in  good  faith,  under 
color  of  the  charter,  is  an  organization  under  the  charter,  within  the  meaning  of  the 
statute  of  1846,  chapter  321,  section  7.     lb. 

4.  In  a  suit  brought  against  a  stockholder  to  recover  an  assessment  made  under  the 
provisions  of  chapter  136,  section  4,  General  Statutes  (of  N.  H.),  he  will  be  regarded 
as  bavins  waived  the  right  to  object  that  the  whole  number  of  shares  fixed  and  lim- 
ited by  the  corporation  was  not  subscribed  for,  if  he  has  paid  for  the  stock  for  which 
he  subscribed,    lb. 

5.  A  corporation  brought  a  suit  against  a  stockholder  to  recover  an  assessment  made 
under  chapter  136,  section  4,  General  Statutes.  The  stockholder  wrote  to  the  treas- 
urer of  the  corporation  as  follows  :  "  I  suppose  you  are  somewhat  anxious  to  hear 
from  me,  as  it  is  past  the  time  specified  for  the  assessment  to  be  paid.  I  have  the 
money  due  me,  and  shall  have  it  tne  first  of  next  month,  so  thought  I  would  not  bor- 
row or  hire  it  for  so  short  a  time;  therefore  you  will  excuse  me  for  being  so  backward 
in  paying  my  proportion."  Held,  that  said  letter  was  competent  evidence  to  go  to  the 
jury  to  snow  an  admission  by  the  defendant  that  payment  of  all  the  debts  named  in 
the  assessment  had  been  demanded  of  the  corporation.    lb. 

6.  Payment  only  of  the  debts  of  a  corporation,  in  the  cases  and  to  the  extent  specified 
in  chapter  135,  General  Statutes  (of  N.  H.),  can  be  enforced  against  individual 
stockholders  under  chapter  136,  section  1.  An  assessment  can  be  made  under  chap- 
ter 136,  section  4,  to  pay  those  debts  only  of  which  the  payment  can  be  enforced  by 
bill  in  chancery  under  section  1,  and  payment  of  no  other  can  be  demanded  under 
section  2.    lb. 

7.  The  provisions  of  chapter  135,  section  4,  General  Statutes  (of  N.  H/),  which  forbid 
a  corporation'  to  contract  debts  or  incur  liabilities  exceeding  one  half  of  its  capital 
stock  actually  paid  in  and  unimpaired,  and  of  its  other  property  and  assets,  are  di- 
rectory; debts  contracted  and  liabilities  incurred  in  excess  of  that  amount  are  bind- 
ing upon  the  corporation.  The  stockholders  may  assess  themselves  to  par  such  debts 
under  chapter  136,  section  4,  if  they  are  individually  liable  to  pay  the  other  debts  of 
such  corporation,     lb. 

8.  When  a  creditor  of  a  corporation  had  no  knowledge  that  the  corporation  had  ex- 
ceeded the  limit  beyond  which  it  is  forbidden,  by  chapter  185,  section  4,  to  contract 
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debts,  and  could  not  by  inquiry  have  ascertained  thai  feet,  the  doctrine  of  ultra  vire$ 
will  not  be  applied  to  him.    lb. 

See  Municipal  Corporation. 

CRIMINAL  LAW. 

1.  Under  the  Act  of  Slat  March,  1860  (of  Pa.),  the  jury,  before  findftg  the  fact  of  in- 
sanity specially,  must  be  satisfied  of  it  by  the  evidence.  Ortwein  v.  Commonwealth, 
435. 

2.  A  reasonable  doubt  of  the  fact  of  insanity  in  a  criminal  case  is  not  a  true  basis  for 
the  finding  of  it  as  a  fact,  and  as  a  ground  of  acquittal.     lb. 

3.  The  evidence  to  establish  insanity  as  a  defence  in  a  criminal  case  must  be  satisfac- 
tory, not  merely  doubtful    lb. 

4.  A  person  charged  with  a  crime  must  be  judged  to  be  a  reasonable  being,  until  a  want 
of  reason  positively  appeals.    lb. 

5.  To  make  a  want  of  reason  to  appear,  the  evidence  must  be  satisfactory,  not  merely 
doubtful;  nothing  less  than  satisfaction  can  determine  a  reasonable  mina  to  believe  a 
fact  contrary  to  the  course  of  nature.    lb, 

6.  Insanity,  as  a  defence,  must  be  so  great  as  to  have  controlled  the  will  and  taken  away 
the  freedom  of  moral  action,    lb. 

7.  When  the  killing  is  admitted,  and  insanity  is  alleged  as  an  excuse,  the  defendant 
must  satisfy  the  jury  that  insanity  actually  existed  at  the  time  of  the  act;  a  doubt  as 
to  the  insanity  will  not  justify  the  jury  in  acquitting.     lb. 

8.  Where  a  juror  had  formed  his  opinion  in  part  from  testimony  taken  before  the  coro- 
ner, as  read  in  the  newspapers,  and  part  from  rumor,  but  his  opinion  was  so  unfixed 
that  he  could  hear  and  determine  the  case  from  evidence  given  on  the  trial  uninflu- 
enced by  previous  impressions,  he  was  not  incompetent,     lb. 

9.  The  inquiry  as  to  the  juror's  incompetency  from  previous  opinion  is,  whether  his 
opinion  is  a  prejudgment  with  such  fixedness  and  strength  as  would  probably  influ- 
ence and  control  his  judgment,  or  formed  upon  the  same  evidence  as  will  be  given  on 
the  trial.    lb. 

10.  Evidence  before  a  coroner  has  not  the  same  weight  as  that  given  on  the  trial.    lb. 

11.  The  bringing  into  this  state  by  the  thief  of  goods  stolen  in  the  Dominion  of  Canada, 
or  other  foreign  country,  is  not  larceny  in  the  State  of  Ohio.   Stanley  v.  The  State,  14. 

12.  D.  &  H.  rent  a  room  jointly  of  S.,  of  which  each  has  a  key.  C.  rents  an  adjoining 
room,  the  doors  of  the  two  rooms  entering  upon  the  same  porch  near  each  other. 
They  frequently  interchange  visits.  On  the  night  of  March  11,  1874,  D.  locks  his 
door,  takes  out  the  key,  and  starts  to  church.  On  the  way  he  meets  H.,  who  says  he 
is  going  to  his  room,  and  will  follow  him  to  the  church  soon.  H.  and  C.  conspire  to 
steal  D.'s  goods  in  the  absence  of  D.  on  this  night,  and  H.  opens  the  door  with  his 
key,  and  they  enter  the  room,  and  take  and  carry  away  the  trunk  of  D.  with  its  con- 
tents. This  is  not  such  a  breaking  as  will  constitute  burglary  in  C.  Clarke  v.  The 
Commonwealth }  489. 

13.  The  breaking  which  will  constitute  burglary  may  be  actual  or  constructive.  For 
what  will  be  a  constructive  breaking,  see  the  opinion  of  Moncure,  P.    lb. 

14.  The  indictment  charging  not  only  the  breaking  and  entering,  but  the  stealing  of  the 
trunk  and  its  contents,  of  a  stated  value,  C,  though  acquitted  of  the  burglary,  may 
be  found  guilty  of  the  larceny.    lb. 

15.  Under  the  principles  of  the  common  law  and  the  statutes  against  duelling,  it  may 
well  be  apprehended  that  the  surgeon  of  a  party  to  a  duel  would  be  regarded  in  law 
as  being  concerned  in,  or  as  aiding  and  abetting  the  duel.  Cullen  v.  Commonwealth, 
349. 

16.  A  mailed  a  postal  card  directed  to  B,  having  written  upon  it  certain  words  which 
imputed  illicit  intercourse  to  C.  and  another,  but  in  which  no  epithet,  in  the  form  of  a 
substantive  or  adjective,  was  used.  Held,  that  the  offence  was  within  the  terms  of 
section  8893  of  the  Revised  Statutes.     U.  S.  v.  Pratt,  238. 

See  Evidence,  l  et  seq. ;  Insanity  ;  Jurisdiction,  1,  2. 

DAMAGES. 
See  Admiralty,  5;  Bills  and  Notes,  9;  Municipal  Corporation,  1,  2. 

DEED. 
Where  land  was  described  in  a  deed  of  conveyance  as  lying  north  of  a  specified  road, 
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and  was  also  described  by  boundary  lines,  which  include  the  road-bed  :  Held,  that  the 
repugnancy  between  the  two  descriptions  is  not  irreconcilable,  and  that  the  road-bed 
is  included  in  the  conveyance.     Williams  v.  Sparks,  48. 

DIVORCE. 

The  St  of  1874,  c.  897,  §  1,  providing  that  "  all  divorces,  nisi  heretofore  decreed  under 
and  by  authority  of"  the  St.  of  1870,  c.  404,  "  shall  be  deemed  and  taken  to  be,  and 
have  the  force  and  effect  of,  absolute  divorces  from  the  bonds  of  matrimony,"  and 
that  the  justices  of  this  court,  upon  petition  and  notice,  may  authorize  the  party, 
against  whom  such  divorce  has  oeen  granted,  to  marry  again,  is  unconstitutional. 
Sparhawk  v.  Sparhawk,  194. 

DOWER. 

« 

1.  Where  a  wife  joins  in  a  mortgage  of  her  husband's  property,  her  right  of  dower  can 
be  barred  only  by  a  sale  of  the  mortgaged  property  under  a  power  of  sale  contained 
in  the  mortgage,  or  a  decree  of  a  court  of  competent  jurisdiction,  where  she  can  be 
made  a  party  to  the  proceedings,  and  not  by  a  sale  in  the  bankruptcy  court  free  of  the 
incumbrance.     In  re  Bartenback,  88. 

2.  Money  paid  by  the  assignee  by  direction  of  the  bankruptcy  court,  to  obtain  a  release 
of  dower  in  mortgaged  property  in  order  to  a  sale  of  the  same  free  of  the  incumbrance, 
for  the  purpose  of  avoiding  the  delay  and  expense  of  a  foreclosure,  must  be  borne  by 
the  parties  interested  in  the  proceeds,  proportionately  to  their  respective  interests.  lb. 

DUELLING. 
See  Criminal  Law,  15;  Evidence,  2. 

EQUITY  JURISDICTION. 
See  Jurisdiction,  10  et  seq. 

EVIDENCE. 

1.  By  the  8th  section  of  the  Bill  of  Rights  of  Virginia  a  person  is  not  only  secured 
against  giving  evidence  against  himself  on  his  own  trial,  but  he  cannot  be  required  on 
the  trial  of  another,  to  testify,  if  his  evidence  will  tend  to  criminate  himself.  CulUn 
v.  The  Commonwealth,  849. 

2.  Even  if  a  person  might  be  required  to  give  evidence  on  the  trial  of  another  which 
micrht  tend  to  criminate  himself,  if  the  statute  afforded  him  a  complete  indemnity,  by 
discharging  him  from  all  prosecution  for  the  offence  (of  which  qucere  ?),  the  Act  of 
October  7,  1870  (of  Va.),  does  not  afford  that  indemnity;  and,  therefore,  in  requir- 
ing any  person  engaged  in  a  duel  to  testify  against  another  prosecuted  for  having 
fought,  &c.,  such  duel,  is  unconstitutional,    lb. 

8.  The  fact  that  the  witness  has  testified  before  the  coroner,  and  stated  the  facts,  does 
not  deprive  him  of  his  privilege ;  and  that  having  been  done  without  being  advised  of 
his  privilege,  it  is  not  a  waiver  of  it  by  him.    lb. 

4.  All  persons  examined  as  witnesses  must  be  fully  possessed  of  their  understanding; 
that  is,  such  understanding  as  enables  them  to  retain  in  memory  the  events  of  which 
they  have  been  witnesses,  and  gives  them  a  knowledge  of  right  and  wrong;  and,  there- 
fore, idiots  and  lunatics,  whilst  under  the  influence  of  their  malady,  not  possessing 
this  share  of  understanding  are  excluded.     Coleman  v.  Commonwealth,  390. 

6.  A  witness  is  not  excluded  by  this  rule  merely  because  he  is  a  lunatic.  That  is  not 
enough  per  «eto  exclude  him;  but  he  must  at  the  time  of  his  examination  be  so  under 
the  influence  of  his  malady  as  to  be  deprived  of  that  "  share  of  understanding  "  which 
is  necessary  to  enable  him  to  retain  in  memory  the  events  of  which  he  has  been  a  wit- 
ness, and  gives  him  a  knowledge  of  right  and  wrong.  If  at  that  time  he  has  this 
share  of  understanding  he  is  competent.     lb. 

6.  Of  the  competency  of  the  witness  in  such  case  the  court  is  the  judge,  whilst  the 
weight  of  the  testimony  and  the  credit  to  be  attached  to  it  is  to  be  left  to  the 
jury.     lb. 

7.  On  a  trial  for  forgery  M.  was  introduced  as  a  witness  for  the  commonwealth,  and 
gave  important  testimony  against  the  prisoner.  He  was  examined  and  cross-exam- 
ined for  two  days,  and  neither  the  counsel  nor  the  court  suspected  he  was  deranged, 
though  they  thought  he  was  drinking  deeply.    After  the  conviction  and  sentence  of 
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the  prisoner  he  moved  for  a  new  trial,  on  the  ground  that  M.  was  deranged  when  he 
gave  his  evidence;  and  it  was  proved  that  he  had  been  deranged  a  few  days  before  the 
trial,  and  within  a  few  days  after  it,  and  so  continued.  But  the  judge  who  tried  the 
prisoner  overruled  the  motion,  and  certified  that  at  the  time  of  M.'s  examination  he 
was  a  competent  and  proper  witness,  and  not  laboring  under  any  mental  disability 
whatever.  The  proofs  not  showing  derangement  at  the  time  of  his  examination  as  a 
witness,  he  was  a  competent  witness;  and  the  judgment  affirmed.     lb. 

8.  If,  in  an  indictment  for  a  forgery,  the  document  alleged  to  have  been  forged  is  de- 
scribed in  such  manner  as  would  sustain  an  indictment  for  stealing  it,  supposing  it  to 
be  the  subject  of  larceny,  the  indictment  is  sufficient.     lb. 

9.  By  bond  dated  July  7,  1863,  B.  promises  to  pay  to  W.,  three  years  after  date,  $2,000 
without  interest,  in  funds  current  in  the  State  of  Virginia,  being  money  borrowed. 
Held:  1.  Parol  evidence  is  admissible  to  prove  the  consideration  of  the  bond  and  the 
character  of  the  contract.  The  evidence  showing  that  it  was  a  contract  of  hazard, 
and  that  the  parties  contemplated  the  possibility,  though  not  the  probability,  of  the 
failure  of  the  Confederacy,  and  intended  that  the  bond  should  be  discharged  in  the 
currency  in  use  when  it  fell  due,  W.  is  entitled  to  recover  the  value  of  92,000  in  the 
United  States  currency  then  in  use  in  Virginia  on  the  day  it  fell  due,  with  interest 
from  that  date,  and  no  more.     Wrightsman  v.  Bowyer,  308. 

10.  It  is  competent  to  show  by  parol  evidence  that  the  word  "  dollars,"  used  in  a  judg- 
ment rendered  by  a  court  within  the  Confederate  States,  during  the  time  of  their  de 

facto  existence  and  authority,  means  dollars  issued  by  the  government  in  power  at  the 
time  the  judgment  was  rendered,  to  wit :  dollars  of  the  government  of  the  Confeder- 
ate States.     Rogers  v.  TuUos,  147. 

11.  The  firm  of  P.  &  M.  kept  an  account  with  a  bank  in  Baltimore  and  received  from  it 
discounts  of  drafts  or  bilb  to  a  considerable  amount  While  the  account  was  still  run- 
ning, the  bank  instructed  G.  its  cashier  to  call  upon  M.,  a  member  of  the  firm,  for 
collateral  security.  6.  did  so  on  the  10th  of  January,  1872,  and  suggested  the  giving 
of  the  note  of  M.'s  father  as  such  security.  M.,  the  father,  upon  the  request  of  his 
son,  gave  him  his  promissory  note  in  favor  of  the  firm  for  $10,000,  which  was  in- 
dorsed by  the  firm  and  delivered  to  the  bank.  P.  &  M.  failed  on  the  15th  of  January, 
1872,  owing  the  bank,  on  account  of  drafts  discounted  on  and  after  the  10th  of  Janu- 
ary, $5,681,  and  on  account  of  drafts  discounted  prior  to  said  10th  of  January,  $15,000. 
In  an  action  brought  by  the  bank  against  M.,  Sen.,  on  the  note  for  $10,000,  one  of 
the  questions  raised  was  whether  or  not  this  note  was  riven  as  collateral  security  for 
the  payment  only  of  the  drafts  discounted,  on  and  after  the  said  10th  of  January, 
1872,  or  was  also  intended  to  cover  drafts  discounted  prior  to  that  day:  &,  the  cashier, 
testified  that  the  demand  which  he  made  was  for  collateral  security,  for  all  drafts  then 
held  by  the  bank,  as  well  as  for  all  others  that  might  thereafter  be  discounted  for  the 
firm.  On  the  other  hand,  it  was  testified  on  the  part  of  the  defendant,  that  security 
was  only  required,  and  therefore  only  given  for  drafts  thereafter  to  be  discounted,  in- 
cluding the  drafts  discounted  on  the  10th  of  January,  1872.  The  plaintiff  then,  in 
order  to  corroborate  the  testimony  of  6.,  offered  to  prove  by  its  president  and  two  of 
its  directors,  that  G.,  a  few  days  after  the  11th  day  of  January,  1872,  and  before  the 
failure  of  P.  &  M.,  stated  to  the  board  of  directors,  that  he  had  obtained  from  P.  & 
M.  the  defendant's  note  for  $10,000,  "  which  was  to  be  held  by  the  bank  as  collateral 
security  for  all  drafts  which  it  was  carrying  ;  that  is,  which  it  had  discounted  at  the 

*  date  of  said  note,  as  well  as  for  all  drafts  which  should  be  discounted  by  it  for  said 
house  subsequently  to  the  date  of  said  note."  Held,  that  this  evidence  was  inadmis- 
sible, on  the  ground  that  there  was  no  real  or  substantial  similarity  in  facts  and  cir- 
cumstances between  the  unsworn  and  sworn  statements  of  G.  Maitland  v.  Citizens9 
Nat.  Bank  of  Baltimore,  261. 

See  Criminal  Law,  1,  2,  8,  5,  7, 10;  Riparian  Bights,  7. 

HOMESTEAD  EXEMPTION. 

1.  The  appraisal  of  a  committee  setting  off  a  debtor's  homestead  upon  the  levy  of  an  ex- 
ecution is  conclusive  upon  the  question  of  its  value,  until  invalidated  by  some  proceed- 
ing brought  for  the  purpose  of  vacating  or  revising  the  record  thereof.  It  cannot  be 
called  in  question  upon  a  subsequent  proceeding  for  partition  between  the  debtor  and 
his  creditor,  to  whom  the  residue  of  the  estate  has  been  assigned.  Barney  v.  Leeds, 
251. 

2.  Whenever  the  estate  of  tenants  in  common  is  practically  incapable  of  division  by  as- 
signing to  each  owner  thereof  his  equal  portion  in  severalty,  he  cannot  be  compelled, 
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by  force  of  the  provisions  of  sec.  25,  ch.  228,  Gen.  Stats,  (of  N.  H.)  either  to  sell  his 
own  share  or  purchase  that  of  his  co-tenant ;  but,  in  such  case,  resort  may  be  had  to 
a  court  of  equity,  which  has  power  to  compel  a  sale  of  the  entire  estate,  and  order 
distribution  of  its  proceeds  upon  equitable  principles,     lb. 

IMPROVEMENTS. 

A  purchased  in  good  faith,  for  its  full  value,  without  notice  of  any  defect  in  his  title, 
and  believing  it  to  be  good,  a  lot  of  ground,  described  as  part  of  Military  Lot  No. 
8905,  and  erected  thereon  a  valuable  building.  B  was  the  owner  of  a  tract  of  land, 
called  "  The  Trap,"  but  was  ignorant  of  its  precise  limits  until  its  location  was  as- 
certained by  actual  survey,  some  years  after  the  erection  of  the  building  by  A,  and 
it  was  found  to  include  a  part  of  Military  Lot  No.  8905.  B  thereupon  instituted  an 
action  of  ejectment  against  certain  persons  in  possession  of  parts  of  the  said  military 
lot,  and  recovered  judgment,  which  was  affirmed  on  appeal.  The  lot  of  ground  which 
had  been  purchased  by  A  was  found  to  be  included  in  the  lines  of  the  tract  called 
"  The  Trap,"  but  A  was  not  made  a  defendant  in  the  ejectment  suit.  A  writ  of 
habere  facias  possessionem  having  been  obtained  by  B  under  his  judgment  in  ejectment, 
and  the  sheriff  having  declared  his  purpose  to  assert  his  authority  by  force,  if  neces- 
sary, A  surrendered  possession  of  his  lot.  Upon  a  bill  filed  by  A  against  B  asking 
relief,  it  was  held,  that  A  was  entitled  to  relief  in  respect  to  the  valuable  improvements 
made  by  him,  but  that  B  should  have  the  option  to  accept  from  A  payment  for  the 
lot  of  ground  estimated  at  its  just  value,  without  the  improvements  thereon,  and 
should,  on  its  receipt,  convey  the  lot  to  A  by  a  sufficient  deed ;  or  to  take  and  hold 
the  lot  with  the  improvements,  paying  to  A  the  actual  value  of  such  improvements,  to 
the  extent  of  the  additional  value  which  they  had  conferred  upon  the  land  ;  and  in 
default  of  such  payment  the  same  should  be  a  lien  and  charge  on  the  property,  to  be 
enforced  by  a  sale  thereof.     Union  Hall  Association  v.  Morrison,  7. 

INSANITY. 

1.  The  Act  168  of  Michigan  of  1878,  providing  for  the  confinement  in  the  insane  hospi- 
tal at  the  state  prison  of  such  persons  as  are  acquitted  of  murder  on  the  ground  of  in- 
sanity, does  not  furnish  adequate  means  for  its  enforcement,  and  is.  unconstitutional 
as  contemplating  inquisitorial  and  ex  parte  proceedings  which  might  result  in  restrain- 
ing personal  liberty  without  due  process  of  law.     Underwood  v.  The  People,  287. 

2.  A  jury  in  a  criminal  case  may  pass  specially,  if  it  choose,  upon  the  sanity  of  the  ac- 
cused, but  cannot  be  compelled  to  do  more  than  render  a  general  verdict  on  the  mer- 
its, that  is,  "  guilty  "  or  44  not  guilty.' '     lb. 

See  Criminal  Law,  1  et  xeq. ;  Evidence,  4,  5,  6. 

INSURANCE. 

1.  To  avoid  a  policy  of  life  insurance  upon  the  ground  that  the  answers  to  questions 
propounded  by  the  application  are  untrue,  it  must  appear  that  the  answers  were  false 
malo  animo,  deliberate  misrepresentations  made  with  intent  to  misstate  the  facts  for  a 
fraudulent  purpose.  Where  the  questions  are  very  difficult  to  answer  accurately,  the 
answers,  in  the  absence  of  proof  of  fraud,  may  be  treated  as  representations,  although 
declared  by  the  policy  to  be  warranties.  Whether  the  answers  are  fraudulent  is  a 
question  of  fact  for  a  jury.     Fitch  v.  Am.  Popular  Life  Ins,  Co.  496. 

2.  A  policy  contained  a  proviso  that  the  company  would  not  be  liable  for  "  loss  or  dam- 
age by  fire  which  may  happen  or  take  place  by  means  of  any  invasion,  insurrection, 
not,  or  civil  commotion,  or  of  any  military  or  usurped  power."  During  the  late  civil 
war,  while  a  battle  was  going  on,  to  prevent  certain  stores  from  falling  into  the  hands 
of  the  enemy,  a  United  States  officer  set  fire  to  the  building  in  which  the  stores  had 
been  placed,  from  whence  it  was  communicated  to  the  property  insured,  and  a  loss 
ensued.  Held,  that  the  battle  was  not  the  proximate  cause  of  the  loss,  and  that  the 
terms  of  the  policy  did  not  warrant  a  refusal  to  adjust.     Boon  v.  JStna  Ins.  Co.  1 79. 

8.  A  statute  of  the  State  of  Wisconsin  provided  that  it  should  be  unlawful  for  any  in- 
surance company,  organized  under  the  laws  of  another  state,  to  do  business  in  the 
State  of  Wisconsin,  except,  inter  alia,  such  company  stipulated  that  any  suit  against  it 
brought  in  a  court  of  said  state  should  not  be  removed  to  a  court  of  the  United  States. 
In  pursuance  of  the  terms  of  the  statute  plaintiffs  in  error  made  the  prescribed  stip- 
ulation, but  the  issue  having  been  raised,  it  was  held  that  the  stipulation  was  void, 
and  that  it  derived  no  validity  from  the  statute,  both  stipulation  and  statute  being  a 
VOL.  H.  86 
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violation  of  the  Constitution  of  the  United  States  and  the  laws  passed  in  pursuance 
thereof.     Home  Ins.  Co.  v.  Monty  19. 

4.  A  policy  of  insurance  on  a  steamboat  against  loss  by  fire  only,  covers  a  loss  by  fire 
caused  by  collision  where  collision  is  not  excepted,  by  the  terms  of  the  policy,  from 
the  risk  named.     Germania  Ins.  Co.  v.  Sherlock,  830. 

5.  Where  the  conduct  of  a  pilot  results  in  injury  to  the  owner  of  the  vessel,  but  is  free 
from  fraud,  gross  negligence,  and  wilful  violation  of  a  known  positive  law,  he  is  not 
guilty  of  barratry  within  the  rule  of  maritime  or  insurance  law.     lb. 

INTEREST. 

1.  Upon  a  contract  for  payment  of  money,  and  for  interest  thereon  by  instalments,  hot 
which  is  silent  as  to  interest  after  the  time  specified  for  the  payment  of  the  principal, 
the  creditor  is  entitled  to  interest  after  that  time  by  operation  of  law  and  not  by  any 
provision  of  the  contract.    In  re  Bartenback,  83. 

2.  A  statute  authorizing  the  computation  and  collection  of  interest  upon  unpaid  instal- 
ments of  interest  has  no  application  to  interest  accruing  after  maturity  of  the  principal 
debt,  where  the  contract  is  silent  as  to  the  payment  of  interest  after  such  maturity.  lb. 

INTERNAL  REVENUE. 

1.  The  term  "  capital,"  employed  by  a  banker  in  the  business  of  banking,  in  the  110th 
section  of  the  revenue  act  of  July  13,  1866,  does  not  include  moneys  borrowed  by  him 
from  time  to  time  temporarily  in  the  ordinary  course  of  his  business.  It  applies  only 
to  the  prop  rty  or  moneys  of  the  banker  set  apart  from  other  uses  and  permanently  in- 
vested in  the  business.    Bailey  v.  Clark,  226. 

2.  Section  5,  of  the  Act  of  June  22,  1874,  which  provides  that  the  fact  of  the  non-pro- 
duction of  books  and  papers  in  suits  under  the  revenue  laws  shall  be  held  to  be  con- 
clusive evidence  of  guilt,  unless  explained  to  the  satisfaction  of  the  court,  is  an  ex  post 
facto  law,  and  therefore  unconstitutional.     U.  S.  v.  Hughes,  300. 

JURISDICTION. 

1.  A  person  held  by  virtue  of  the  sentence  of  a  state  court  for  a  crime  which  was  not 
within  the  jurisdiction  of  such  court,  may  be  released  upon  a  writ  of  habeas  corpus 
from  a  United  States  court.     Brown  v.  United  States,  464. 

2.  A  committed  perjury  before  a  United  States  commissioner,  and  was  tried  and  sen- 
tenced in  a  state  court.  Having  been  produced  upon  a  writ  of  habeas  corpus  sued  out 
of  a  United  States  court,  it  was  held,  that  the  state  court  had  no  jurisdiction  to  try 
the  relator,  the  crime  not  being  one  against  the  state;  and  that  the  United  States 
court  had  power  to  discharge  him  upon  habeas  corpus.    lb. 

8.  The  second  section  of  the  act  of  July  5,  1867,  14  U.  S.  Statutes,  885,  operates  as  a 
repeal  of  the  twenty-fifth  section  of  the  judiciary  act  of  1789;  and  the  act  of  1867,  as 
it  is  now  found  in  the  Revised  Statutes,  is  the  sole  law  governing  the  removal  of 
causes  from  state  courts  to  this  court  for  review,  and  has  been  since  its  enactment  in 
1867.  Congress  did  not  intend,  by  omitting  in  this  statute  the  restrictive  clause  of 
the  act  of  1789,  limiting  the  supreme  court  to  the  consideration  of  federal  questions 
in  cases  so  removed,  to  enact  affirmatively  that  the  court  should  consider  all  other 

Questions  involved  in  the  case  that  might  be  necessary  to  a  final  judgment  or  decree. 
turdock  v.  City  of  Memphis,  113. 

4.  Nor  does  the  language  of  the  statute,  that  the  judgment  may  be  reexamined  and  re- 
versed or  affirmed  on  a  writ  of  error  ....  in  the  same  manner  and  under  the 
same  regulations,  and  the  writ  shall  have  the  same  effect  as  if  the  judgment  or  decree 
complained  of  had  been  rendered  or  passed  in  a  court  of  the  United  States,  require 
the  examination  of  any  other  than  questions  of  federal  law.  The  phrase  here  used 
has  reference  to  the  manner  of  issuing  the  writ,  its  return,  with  the  record  of  the  case, 
its  effect  in  removing  the  case  to  this  court,  and  the  general  rules  of  practice  which 
govern  the  progress  of  such  cases  to  final  judgment,  and  is  not  intended  to  prescribe 
the  considerations  which  should  govern  this  court  in  forming  that  judgment,     lb. 

5.  But  the  language  of  the  statute,  in  making  the  jurisdiction  of  this  court  dependent 
on  the  decision  of  certain  questions  by  the  state  court  against  the  right  set  up  under 
federal  law  or  authority,  conveys  the  strongest  implication  that  these  questions  alone 
are  to  be  considered  when  the  case  is  brougnt  here  for  revision.    lb. 

6.  This  view  is  confirmed  by  the  course  of  decisions  in  this  court  for  eighty  years,  by 
the  policy  of  Congress,  as  shown  in  numerous  statutes,  conferring  the  jurisdiction  of 
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this  class  of  cases  in  courts  of  original  jurisdiction,  viz.,  the  district  and  circuit 
courts,  whether  originally  or  by  removal  from  state  courts,  when  it  intends  the  whole 
case  to  be  tried,  ana  by  the  manifest  purpose  which  caused  the  passage  of  the  law.  lb. 

7.  In  construing  the  present  statute  as  compared  with  the  act  of  1789,  we  are  of  opinion 
that  we  are  not  so  closely  restricted  to  the  face  of  the  record  in  determining  whether 
one  of  the  questions  mentioned  in  it  has  been  decided  in  the  state  court,  and  that  we 
may  under  this  statute  look  to  the  properly  certified  opinion  of  the  state  courts  when 
any  have  been  delivered  in  the  case.     lb. 

8.  And  we  hold  the  following  propositions  as  governing  our  examination  and  our  judg- 
ments and  decrees  in  this  class  of  cases,  under  the  statute  as  now  found  in  the  recent 
revision  of  the  acts  of  Congress :  (1.)  That  it  is  essential  to  the  jurisdiction  of  this 
court  over  the  judgment  or  decree  of  a  state  court  that  it  shall  appear  that  one  of  the 
questions  mentioned  in  the  statute  must  have  been  raised  and  presented  to  the  state 
court;  that  it  must  have  been  decided  by  the  state  court  against  the  right  claimed  or 
asserted  by  plaintiff  in  error,  under  the  Constitution,  treaties,  laws,  or  authority  of 
the  United  States ;  or  that  such  a  decision  was  necessary  to  the  judgment  or  decree 
rendered  in  the  case.  (2.)  These  things  appearing,  this  court  has  jurisdiction,  and 
must  examine  the  judgment  so  far  as  to  enable  it  to  decide  whether  this  claim  of  right 
was  correctly  adjudicated  by  the  state  court.  (3.)  If  it  finds  that  it  was  rightly  de- 
cided, the  judgment  must  be  affirmed.  (4.)  It  it  was  erroneously  decided,  then  the 
court  must  further  inquire  whether  there  is  any  other  matter  or  issue  adjudged  by  the 
state  court  sufficiently  broad  to  maintain  the  judgment,  notwithstanding  the  error  in 
the  decision  of  the  federal  question.  If  this  be  found  to  be  the  case,  the  judgment 
must  be  affirmed,  without  examination  into  the  soundness  of  the  decision  of  such 
other  matter  or  issue.  (5.)  But  if  it  be  found  that  the  issue  raised  by  the  question  of 
federal  law  must  control  the  whole  case,  or  that  there  has  been  no  decision  by  the 
state  court  of  any  other  matter  which  is  sufficient  of  itself  to  maintain  the  judgment, 
then  this  court  will  reverse  that  judgment,  and  will  either  render  such  judgment  here 
as  the  state  court  should  have  rendered,  or  will  remand  the  case  to  that  court  for  fur- 
ther proceedings,  as  the  circumstances  of  the  case  may  require,     lb. 

9.  A  United  States  court  has  power,  under  sec.  915,  Revised  Statutes,  to  issue  process 
of  foreign  attachment  against  the  property  of  non-residents,  according  to  state  laws. 
Guillou  v.  Fontain,  502. 

10.  Equity  has  no  jurisdiction  to  restrain  the  collection  of  a  personal  tax,  even  though 
illegal.     Youngblood  v.  Sexton,  538. 

11.  The  acquiescence  of  parties  cannot  give  a  court  of  chancery  jurisdiction  to  issue  a 
writ  of  injunction,     lb. 

12.  The  enforcement  of  a  money  demand  does  not  fall  within  the  category  of  u  irrepa- 
rable injuries,"  so  as  to  require  equity  cognizance,     lb. 

13.  A  common  interest  in  a  question  at  law,  where  the  legal  interests  of  the  parties  are 
wholly  distinct,  is  no  ground  for  equitable  jurisdiction  when  the  several  controversies 
affected  by  the  legal  question  are  themselves  purely  legal;  it  does  not,  therefore,  call 
for  die  action  of  a  court  of  equity  for  the  purpose  of  avoiding  a  multiplicity  of 
suits,     lb. 

See  Admiralty,  8  et  seq. 

LIMITATIONS. 

The  statute  of  limitations  begins  to  run  against  detached  coupons  from  their  maturity. 
Clark  v.  Iowa  City,  133. 

MANDAMUS. 

1.  Writs  of  injunction,  certiorari  and  habeas  corpus,  and  informations  in  the  nature  of 
quo  warranto  are  necessary  to  the  ordinary  jurisdiction  of  circuit  courts,  but  the  ju- 
risdiction given  to  such  courts  by  article  6,  section  8,  of  the  Constitution  of  Michi- 
gan, does  not  authorize  them  to  issue  such  writs,  and  especially  writs  of  mandamus, 
except  for  the  purposes  of  the  jurisdiction  that  is  conferred  in  general  terms  upon 
them.     McBride  v.  Grand  Rapids,  588. 

2.  The  history  and  nature  of  the  writ  of  mandamus  examined  and  expounded,     lb. 

MORTGAGE. 

1.  To  show  by  parol  that  a  deed  absolute  on  its  face  is  a  mortgage,  the  proof  must  be 
clear,  explicit,  and  unequivocal.     Plumer  v.  Guthrie,  446. 
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2.  The  proof  must  establish  an  agreement  substantially  contemporaneous  with  the  exe- 
cution and  delivery  of  the  deed,  and  not  rest  on  the  subsequent  admissions  and  declar- 
ations of  the  mortgagee  only.     lb. 

3.  Guthrie's  land  was  sold  at  sheriff's  sale,  purchased  by  Lane,  a  creditor;  he  conveyed 
to  Plumer.  Evidence  of  conversations  between  Lane  and  Guthrie,  months  before  the 
conveyance  to  Plumer  and  not  in  his  presence,  tending  to  show  an  understanding  that 
Plumer  would  advance  Guthrie's  debt  to  Lane,  and  take  the  property  as  security  for 
Guthrie,  held  to  be  admissible.     lb. 

4.  To  convert  an  absolute  deed  into  a  mortgage,  the  contract  to  do  so  need  not  be  ex- 
press, it  may  be  inferred  from  facts  and  circumstances;  but  a  knowledge  of  these 
must  be  brought  home  to  the  owner  of  the  legal  title  before  he  can  be  affected  by 
them.    lb. 

5.  Evidence  of  such  facts  and  circumstances  should  be  received  with  caution,  and  if  it 
does  not  make  a  case  on  which  a  chancellor  would  decree  a  conveyance,  should  not  be 
submitted  to  the  jury,     lb* 

6.  Eleven  years  after  die  conveyance  to  Plumer  he  made  a  lease  of  the  land  to  Guthrie, 
who  took  possession  under  it.  If  the  original  conveyance  to  Plumer  was  a  mortgage, 
the  lease  was  evidence  of  Guthrie's  abandonment  of  it.     lb. 

7.  Evidence  in  this  case  not  sufficient  to  submit  to  a  jury  on  the  question  whether  the 
deed  was  a  mortgage,     lb. 

8.  Before  the  war  B.  had  sold  and  conveyed  to  E.  a  tract  of  land  at  the  price  of  $5.60 
per  acre,  for  which,  on  the  2d  of  December,  1862,  E.  owed  B.  $700.  On  that  day 
E.  entered  into  a  covenant  with  S.,  by  which  he  covenants  to  convey  to  S.  a  certain 
part  of  the  land,  between  thirty  and  forty  acres,  if  S.  will  advance  the  $700  to  pay 
B.,  and  allow  E.  three  years  to  repay  S.  the  $700,  after  deducting  the  price  of  that 
part  cut  off  for  S.  And  if  E.  should  fail  to  pay  S.  the  full  amount,  principal  and 
interest,  advanced  by  S.  for  E.,  to  pay  for  the  portion  retained  by  him,  then  E.  binds 
himself  to  convey  title  to  the  residue  of  said  tract  to  S.  S.  pays  B.  the  $700,  B. 
receiving  it  in  confederate  money.  At  the  time  of  this  agreement  the  land  was  esti- 
mated by  witnesses  to  be  worth  $15  per  acre  in  confederate  money.  E.  does  not  pav 
the  money  or  any  part  of  it  in  three  years.  Held:  1.  The  contract  is  not  a  condi- 
tional sale,  but  a  mortgage.  2.  The  contract  is  not  usurious.  3.  It  is  a  confederate 
contract,  and  the  amount  due  is  to  be  scaled  as  of  the 'date  of  the  contract.  Earp  v. 
Boothe,  812. 

9.  A  mortgage  executed  by  P.  and  wife,  recited  that  P.  was  indebted  to  L.  &  Co.  in  the 
full  sum  of  $30,000,  upon  his  six  promissory  notes,  drawn  by  him  to  their  order,  each 
for  $5,000,  dated  the  1st  October,  1857,  and  payable  two  of  them  at  six,  two  at  nine, 
and  two  at  twelve  months,  and  all  bearing  interest  from  date,,  and  that  the  mortgage 
was  executed  to  secure  payment  of  the  said  sum  of  $30,000  and  interest,  agreeably  to 
the  tenor  of  the  said  note.  After  the  usual  conveyance  and  defeasance  clauses  and 
assent  to  a  decree  for  a  sale,  there  was  the  following  :  "  Memorandum  —  Whereas  the 

Earties  hereto  of  the  second  part  as  copartners  aforesaid  are  the  holders  of  eleven 
undred  and  fifty  shares  of  the  capital  stock  of  the  Baltimore  and  Ohio  Railroad 
Company,  which  they  have  agreed  to  carry  for  and  on  account  of  said  .P.  for  the  pe- 
riod of  twelve  months  from  tie  first  day  of  October,  1857,  at  forty-five  dollars  per 
share;  now  it  is  hereby  declared  to  be  the  express  agreement  and  understanding  of  the 
parties  hereto,  and  one  of  the  considerations  for  making  this  mortgage,  that  in  case  of 
a  sale  of  said  railroad  stock  or  any  part  thereof  during  said  period  of  twelve  months 
at  an  advance  over  forty-five  dollars  per  share,  such  advance  is  to  be  credited  to  the  said 
P.  on  account  of  the  debt  secured  by  this  mortgage,  and  likewise  that  all  dividends 
received  by  said  parties  of  the  second  part  on  said  stock  during  the  period  aforesaid 
is  to  be  credited  on  account  of  the  said  debt  hereby  secured."  This  mortgage  being 
assailed  for  fraud  by  a  bill  in  equity,  filed  by  the  mortgagors  against  the  mortgagees 
and  the  trustee  appointed  to  sell  the  mortgaged  property,  it  was  held:  1st.  That  parol 
evidence  was  admissible  for  the  purpose  of  showing  the  true  character  of  the  instru- 
ment, for  what  consideration  it  was  given,  and  what  purposes  the  parties  to  it  intended 
it  should  subserve.  2d.  TTiat  it  was  simply  a  mortgage  of  indemnity  —  its  sole  pur- 
pose being  to  secure  L.  &  Co.  against  loss  in  carrying  the  eleven  hundred  and  fifty 
shares  of  stock  to  the  extent  of  their  sales  as  low  as  $45  per  share,  they  taking  upon 
themselves  the  risk  of  all  additional  loss  that  might  be  incurred  by  a  sale  at  a  less 
rate.    Price  v.  Gover,  158. 

See  Dower. 


INDEX.  505 

MUNICIPAL  BONDS. 
See  Municipal  Corporation,  3  et  seq. 

MUNICIPAL  CORPORATION. 

1.  Damages  will  not  be  given  for  the  injury  to  adjacent  property  caused  by  changing  the 
grade  of  a  street  when  the  change  is  lawfully  made  by  the  proper  authority.  City  of 
Pontiac  v.  Carter,  876. 

2.  The  owner  of  land  adjoining  a  highway  may  maintain  an  action  at  common  law 
against  the  town  to  recover  damage  caused  to  his  land  by  the  fault  or  negligence  of  the 
town  in  not  building  and  maintaining  the  road  in  a  reasonably  suitable  and  proper 
manner.     Oilman  v.  Laconia,  857. 

8.  Where  an  act  of  the  legislature  authorized  the  mayor  and  aldermen  of  a  city,  u  with 
the  consent  of  a  majority  of  the  corporation  comprising  said  city/'  to  subscribe  money 
to  any  railroad  leading  from  the  city,  and  to  borrow  money  to  pay  the  same,  held,  that 
there  was  thus  conferred  upon  the  municipal  officers  power  to  issue  bonds  to  pay  the 
subscription.    Milner's  AdnCr  v.  City  of  Pensacola,  186. 

4.  Under  authority  of  such  a  law,  the  mayor  and  aldermen  of  the  city  of  Pensacola 
subscribed  a  large  sum  to  aid  in  the  construction  of  a  railroad  from  the  city  of  Pensa- 
cola, and,  in  payment  thereof,  issued  negotiable  bonds  payable  to  bearer  in  twenty 
years,  which,  on  their  face,  stated  that  they  were  issued  in  conformity  with  law.  In 
a  suit  brought  by  an  innocent  holder  for  value  on  the  coupons  belonging  to  said  bonds, 
it  was  held  to  be  no  defence  to  the  action,  that  at  the  election  to  obtain  the  "  consent 
of  a  majority  of  the  corporation  comprising  said  city"  to  such  subscription,  only  a 
minority  of  the  citizens  voted ;  nor  that  the  question  submitted  to  the  citizens  was 
whether  the  subscription  should  be  made  to  construct  a  railroad  from  Pensacola  to 
Montgomery,  and  tne  subscription  was  actually  made  to  construct  a  railroad  from 
Pensacola  to  the  state  line.     lb. 

5.  A  construction  of  a  law  which  would  impute  to  the  legislature  the  design  to  perpetrate 
an  unconscionable  and  barefaced  fraud  ought  to  be  avoided,  if  it  can  be  fairly  and  ' 
reasonably  done.     This  rule  applied  to  the  acts  of  the  Legislature  of  Florida  provid- 
ing for  the  incorporation  of  cities  and  towns,  approved  August  6,  1868,  and  February 
4, 1869.     lb. 

6.  It  is  not  within  the  power  of  a  legislature,  by  a  repeal  of  the  charter  of  a  municipal 
corporation  to  invade  the  rights  of  its  creditors,  and  cancel  its  indebtedness.  Such 
legislation  impairs  the  obligations  of  contracts  and  is  unconstitutional.    lb. 

7.  A  statute  which  authorizes  towns  to  contract  debts  or  other  obligations  payable  in 
money  implies  the  duty  to  levy  taxes  to  pay  them,  unless  some  other  fund  or  source  of 
payment  is  provided.     Citizens9,  frc.  Association  v.  City  of  Topeka,  172. 

8.  If  there  is  no  power  in  the  legislature  which  passed  such  a  statute  to  authorize  the 
levy  of  taxes  in  aid  of  the  purpose  for  which  the  obligation  is  to  be  contracted,  the 
statute  is  void,  and  so  are  the  bonds  or  other  forms  of  contract  based  on  the  stat- 
ute,   lb. 

9.  There  is  no  such  thing  in  the  theory  of  our  governments,  state  and  national,  as  un- 
limited power  in  any  of  their  branches.  The  executive,  the  legislative,  and  the  judi- 
cial departments  are  all  of  limited  and  defined  powers  Among  these  is  the  limitation 
of  the  right  of  taxation,  that  it  can  only  be  used  in  aid  of  a  public  object,  —  an  ob-  ' 
ject  which  is  within  the  purpose  for  which  governments  are  established.  It  cannot, 
therefore,  be  exercised  in  aid  of  enterprises  strictly  private,  for  the  benefit  of  indi- 
viduals, though  in  a  remote  or  collateral  way  the  local  public  may  be  benefited 
thereby.    lb. 

10.  Though  the  line  which  distinguishes  the  public  use  for  which  taxes  may  be  assessed 
from  the  private  use  for  which  they  may  not,  is  not  always  easy  to  discern,  yet  it  is 
the  duty  of  the  courts,  where  the  case  falls  clearly  within  the  latter  class,  to  inter- 
pose when  properly  called  on  for  the  protection  of  the  rights  of  the  citizen,  and 
aid  to  prevent  his  private  property  from  being  unlawfully  appropriated  to  the  use  of 
others,    lb. 

11.  A  statute  which  authorizes  a  town  to  issue  its  bonds  in  the  aid  of  the  nianufacturing 
enterprises  of  individuals  is  void,  because  the  taxes  necessary  to  pay  the  bonds  would, 
if  collected,  be  a  transfer  of  the  property  of  individuals  to  aid  in  the  projects  of 
gain  and  profit  of  others,  and  not  for  the  public  use,  in  the  proper  sense  of  that  term. 
And  in  a  suit  brought  on  such  bonds,  or  the  interest  coupons  attached  thereon,  the 
circuit  court  properly  declared  them  void.    lb. 
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NATIONAL  BANK. 

1.  An  attachment  on  warrant  issued  by  a  state  court  to  affect  the  funds  of  a  national 
bank  is  illegal  and  void,  being  in  violation  of  section  57  of  the  Act  of  Congress,  ap- 
proved June  3, 1864,  as  amended  by  section  2  of  the  Act  of  Congress,  approved  March 
8,  1873,  —  the  latter  section  providing,  "  That  no  attachment,  injunction,  or  execution 
shall  be  issued  against  such  (banking)  association  or  its  property,  before  final  judg- 
ment in  any  such  suit,  action,  or  proceeding  in  any  state,  county,  or  municipal  court?' 
Chesapeake  Bank  v.  First  National  Bank,  224. 

2.  The  second  section  of  the  Act  of  Congress,  approved  March  3,  1873,  amending  sec- 
tion 57  of  the  Act  of  Congress,  approved  June  8,  1864,  is  constitutional  and  valid, 
being  a  provision  to  promote  the  efficiency  of  the  national  banks  in  performing  the 
functions  by  which  they  were  designed  to  serve  tbe  government  and  to  protect  them 
not  only  against  interfering  state  legislation,  but  also  against  suits  or  proceedings  in 
state  courts  by  which  their  efficiency  would  be  impaired.    lb. 

8.  The  property  of  a  national  bank  organized  under  the  Act  of  Congress  of  June  3, 
1864,  attached  at  the  suit  of  an  individual  creditor,  after  the  bank  has  become  insol- 
vent, cannot  be  subjected  to  sale  for  the  payment  of  his  demand,  against  the  claim 
for  the  property  by  a  receiver  of  the  bank  subsequently  appointed.  First  Nat.  Bank 
v.  Colby,  283. 

4.  A  suit  against  a  national  bank  to  enforce  the  collection  of  a  demand  is  abated  by  a 
decree  of  a  district  court  of  the  United  States  dissolving  the  corporation  and  forfeit- 
ing its  rights  and  franchises,  rendered  upon  an  information  against  the  bank  filed  by 
the  comptroller  of  the  currency.     lb. 

5.  Tt  is  within  the  constitutional  power  of  Congress  to  fix  the  rate  of  interest  which  a 
national  bank  may  take  upon  a  loan  of  money  and  to  determine  the  penalty  to  be  im- 
posed for  taking  a  greater  rate,  and  such  power,  when  exercised  by  Congress  is  exclu- 
sive of  state  legislation.     Central  Nat.  Bank  v.  Pratt,  1. 

6.  The  provision  of  the  U.  S.  St.  of  1864,  c.  106,  §  30,  limiting  the  forfeiture  for  the 
making  usurious  charges  by  national  banks  to  the  interest,  applies  as  well  to  banks 
established  in  states  where  a  rate  of  interest  is  fixed  by  law,  as  to  banks  in  states 
where  no  rate  is  fixed.     lb. 

7.  The  laws  of  New  York  imposing  penalties  for  taking  usury  do  not  apply  to  national 
banks  established  within  the  limits  of  that  state.    lb. 

NEGLIGENCE. 

1.  Ordinary  prudence  requires  that  a  person  in  the  full  enjoyment  of  the  faculties  of 
hearing  and  seeing,  before  attempting  to  pass  over  a  known  railroad  crossing,  should 
use  them  for  the  purpose  of  discovering  and  avoiding  danger  from  an  approaching 
train;  and  the  omission  to  do  so  without  a  reasonable  excuse  therefor,  is  negligence, 
and  will  defeat  an  action  by  such  person  for  an  injury  to  which  such  negligence  con- 
tributed.    C.  C.  jr  C.  R.  R.  Co.  v.  Crawford,  911. 

2.  But  the  omission  to  use  such  precautions  by  a  person  injured,  will  not  defeat  his  ac- 
tion, if,  by  due  diligence  in  their  use,  the  consequence  of  the  defendant's  negligence 
would  not  have  been  avoided,     lb. 

3.  Nor  will  the  failure  to  use  such  precautions  be  regarded  as  negligence  on  the  part  of 
the  plaintiff,  if,  under  all  the  circumstances  of  the  case,  a  person  of  ordinary  care  and 
prudence  would  be  justified  in  omitting  to  use  them.     lb. 

4.  In  an  action  for  damages  for  alleged  negligence,  the  question  of  negligence  on  the 
part  of  the  defendant,  or  of  contributory  negligence  on  the  part  of  the  plaintiff,  is  a 
mixed  question  of  law  and  fact,  to  be  decided  by  the  jury,  under  proper  instructions 
from  the  court.     lb. 

6.  But  if  all  the  material  facts  touching  the  alleged  negligence  be  undisputed,  or  be 
found  by  the  jury,  and  admit  of  no  rational  inference  but  that  of  negligence,  in  such 
case  the  question  of  negligence  becomes  a  matter  of  law  merely,  and  the  court  should 
so  charge  the  lury.     lb. 

6.  If,  however,  the  testimony  be  conflicting,  the  facts  uncertain,  or  the  proper  inferences 
to  be  drawn  therefrom  doubtful,  in  such  case  it  would  be  error  for  tie  court  to  with- 
draw the  case  from  the  jury,  or  direct  them  to  return  a  particular  verdict.    lb. 

7.  A  party  is  not  entitled  to  have  the  jury  instructed  to  render  a  verdict  in  his  favor 
upon  a  hypothetical  statement  of  the  facts  of  a  ease,  if  the  statement  omits  material 
facts  upon  which  testimony  has  been  offered,  and  where  die  finding  of  the  emitted 
facts  against  the  party  would  change  the  result  of  the  case.    lb. 
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8.  In  an  action  under  the  act  of  March  25,  1851  (S.  &  C.  1189),  by  the  personal  rep- 
resentative, for  damages  resulting  from  the  death  of  his  intestate,  caused  by  the  wrong- 
ful act  or  neglect  of  the  defendant,  it  is  not  competent  for  the  defendant,  in  order  to 
defeat  the  action,  to  prove  that  some  of  the  next  of  kin  of  the  intestate  for  whose  ben- 
efit the  action  is  prosecuted,  were  guilty  of  negligence  which  contributed  to  the  injury 
that  resulted  in  the  death,     lb. 

9.  The  deceased  was  killed  while  rightfully  engaged  in  unloading  wood  from  a  car 
standing  upon  the  main  side  track  oi  the  defendant's  road.  South  of  the  car  distant 
several  feet  were  two  fiat  cars  and  several  box  cars.  While  he  was  so  engaged,  a 
freight  train,  coming  from  the  north,  passed  near  by  on  the  main  track,  so  that  de- 
ceased could  readily  have  been  seen  by  the  employees  of  the  company  thereon.  The 
servants  of  the  company  at  the  station  either  knew  that  he  was  so  engaged  at  the 
time,  or  had  reason  to  know  the  fact.  The  train  passed  on  until  it  passed  the  south 
end  of  the  switch,  when  it  commenced  backing  slowly  on  the  side  track  for  the  pur- 
pose of  leaving  certain  cars,  and  thus  pushed  the  detached  car  next  to  that  where  the 
deceased  was,  so  that  he  was  crushed  between  the  bumpers  and  killed.  The  only  dil- 
igence on  the  part  of  the  company  was  the  ringing  of  its  bell  some  forty  rods  south  of 
the  deceased,  and  on  the  main  track.  No  other  warning  was  given  to  the  deceased, 
who  was  not  acquainted  with  the  mode  of  switching  cars,  or  aware  that  he  was  in 
danger.  He  could  not  see  the  train  on  the  south,  on  account  of  the  box  cars  :  Held, 
that  the  company  was  liable  in  an  action  for  causing  his  death,  and  that  the  deceased 
was  not  guilty  of  such  negligence  as  to  prevent  a  recovery.  I.  C  R.  R.  Co,  v.  Hoff- 
man, 461. 

10.  Weber,  driving  a  horse  and  light  wagon  over  a  railroad  on  the  crossing  of  a  country 
road,  was  killed  by  a  locomotive  moving  on  the  railroad.  There  was  no  express  tes- 
timony as  to  whether  he  stopped  and  looked  and  listened  before  going  on  the  railroad. 
Held,  that  the  question  of  his  negligence  was  for  the  jury.  Fenn.  R.  R.  Co.  v. 
Weber,  864. 

11.  It  is  the  duty  of  a  traveller  to  stop  and  look  and  listen  before  crossing  a  railroad; 
not  so  doing  is  negligence  in  itself.    lb, 

12.  The  presumption,  in  the  absence  of  other  evidence,  is,  that  the  traveller  stops  and 
looks  and  listens  before  crossing  a  railroad.    lb. 

18.  In  an  action  against  a  railroad  company  for  injuring  such  traveller,  the  burden  is  on 
the  defendants  to  disprove  care,  unless  the  plaintiff's  own  evidence  shows  contribu- 
tory negligence.     lb. 

14.  Although  from  the  uncontradicted  evidence  in  this  case  it  might  have  been  inferred 
that,  if  the  traveller  had  stopped  and  looked  and  listened,  he  would  have  seen  the  ap- 
proaching train,  it  was  for  the  jury  to  determine  the  fact.    lb. 

See  Admiralty,  1,  2,  8,  4,  7. 

NEGOTIABLE  INSTRUMENTS. 

1.  In  May,  1868,  the  Milwaukee  and  Saint  Paul  Railway  Company  issued  coupon  bonds, 
by  each  of  which  the  company  acknowledged  its  indebtedness  to  certain  persons 
named,  or  bearer,  in  the  sum  of  $1,000,  and  promised  to  pay  the  amount  to  the 
bearer  on  the  1st  day  of  January,  1893,  at  the  office  of  the  company  in  the  city  of 
New  York,  with  semi-annual  interest  at  the  rate  of  seven  per  cent,  per  annum,  on 
the  presentation  and  surrender  of  the  coupons  annexed  as  they  severally  become  due. 
Immediately  following  this  acknowledgment  of  indebtedness  and  promise  of  payment, 
there  was  in  each  of  the  instruments  a  further  agreement  of  the  company  to  make 
what  was  termed  "  the  scrip  preferred  stock, "  attached  to  the  bond,  full-paid  stock  at 
any  time  within  ten  days  after  any  dividend  should  have  been  declared  and  become 
payable  on  such  preferred  stock,  upon  surrender,  in  the  city  of  New  York,  of  the 
bond  and  the  unmatured  interest  warrants.  To  each  of  the  bonds  there  was  orig- 
inally attached  by  a  pin  the  certificate  of  scrip  preferred  stock  thus  referred  to,  which 
stated  that  the  complainant  was  entitled  to  ten  shares  of  the  capital  stock  of  the  com- 
pany, designated  as  "scrip  preferred  stock;"  and  that  upon  the  surrender  of  the 
certificate  and  accompanying  bond,  and  all  unmatured  coupons  thereon,  as  provided 
in  the  agreement,  he  should  be  entitled  to  receive  ten  shares  of  full-paid  preferred 
stock.  Three  of  these  bonds  with  certificates  attached  were  stolen  from  the  plaintiff, 
and  were  taken  by  the  defendants  as  collateral  security  for  notes  discounted  by  them, 
without  actual  notice  of  any  defect  in  the  title  of  the  holder;  but  the  certificates  were 
at  the  time  detached  from  the  bonds.  Held,  (1),  that  the  bonds  were  negotiable  in- 
strument*, notwithstanding  the  agreement  respecting  the  scrip  preferred  stock  con- 
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tained  in  them,  that  agreement  being  independent  of  the  pecuniary  obligation  of  the 
company;  and,  (2),  that  the  absence  of  the  certificates  originally  attached  to  the 
bonds,  when  the  latter  were  taken  by  the  defendants,  was  not  of  itself  a  circumstance 
sufficient  to  put  the  defendants  upon  inquiry  as  to  the  title  of  the  holder.  Hotckkiss 
y.  Nat.  Shoe  g*  Leather  Bank,  804. 
2.  The  title  of  a  person  who  takes  negotiable  paper  before  due  for  a  valuable  consid- 
eration can  only  be  defeated  by  showing  bad  faith  in  him,  which  implies  guilty  knowl- 
edge or  wilful  ignorance  of  facts  impairing  the  title  of  the  party  from  whom  he  re- 
ceived it;  and  the  burden  of  proof  lies  on  the  assailant  of  the  taker's  title.    lb. 

PATENT. 

1.  The  use  of  all  the  parts  of  a  combination  except  one,  and,  instead  of  that,  what  was 
known  at  the  date  of  the  patent  to  be  a  proper  substitute  for  the  omitted  part,  is  in- 
fringement. But  there  is  no  infringement  in  the  use  of  any  other  substitute  which 
performs  a  new  function.     GUI  v.  Wells,  101. 

2.  A  combination  of  four  parts  is  not  the  same  invention  as  a  combination  of  three  of 
them  without  the  fourth.    lb. 

8.  A  patent  for  a  combination  of  four  parts  cannot  be  reissued  for  a  combination  of 
three  with  a  substitute  for  the  fourth,  unless  it  was  known  at  the  date  of  the  patent 
to  be  a  proper  substitute,     lb. 

4.  A  patent  tor  a  combination  of  four  parts,  which  does  not  suggest  any  other  improve- 
ment, cannot  be  reissued  with  a  claim  for  a  combination  of  three  of  the  parts,  omit- 
ting all  reference  to  the  fourth,    lb. 

PLEADING  AND  PRACTICE. 

1.  Where  in  an  equity  case  a  demurrer  is  filed  to  the  complaint  and  the  record  does  not 
disclose  what  disposition  waB  made  of  it,  and  an  answer  is  subsequently  filed,  upon 
which  the  parties  proceed  to  a  hearing,  it  will  be  presumed  on  appeal  that  the  demur- 
rer was  abandoned.     Basey  v.  Gallagher  y  141. 

2.  Although  by  the  organic  act  of  the  Territory  of  Montana  common  law  and  chancery 
jurisdiction  is  exercised  by  the  same  court,  and  by  legislation  of  the  territory  the  dis- 
tinctions between  the  pleadings  and  modes  of  procedure  in  common  law  actions  and 
those  in  equity  suits  are  abolished,  the  essential  distinction  between  law  and  equity  is 
not  changed.  The  relief  which  the  law  affords  must  be  administered  through  the  in- 
tervention of  a  jury,  unless  a  jury  be  waived;  the  relief  which  equity  affords  must  be 
applied  by  the  court  itself,  and:  all  information  presented  to  guide  its  action,  whether 
obtained  through  masters'  reports  or  findings  of  a  jury,  is  merely  advisory,     lb. 

8.  The  provision  in  the  statute  of  Montana  of  1867  regulating  proceedings  in  civil  cases 
declaring  "  that  an  issue  of  fact  shall  be  tried  by  a  jury,  unless  a  jury  Mai  is  waived," 
does  not  require  the  court  in  an  equity  case  to  regard  the  findings  of  a  jury  called  in 
the  case  as  conclusive,  though  no  application  to  vacate  the  findings  be  made  by  the 
parties,  if  in  its  judgment  they  are  not  supported  by  the  evidence,    lb. 

4.  The  statute  (of  Michigan)  for  the  referring  of  cases  at  law  having  made  no  provis- 
ion for  preserving  the  testimony  before  the  referee  otherwise  than  by  exceptions  taken 
before  the  referee  to  its  admissibility  or  to  the  finding  of  facts  by  the  referee,  testi- 
mony returned  by  the  referee  and  filed  with  his  report  otherwise  than  in  a  bill  of  ex- 
ceptions settled  before  and  certified  by  him,  will  not  be  regarded  or  looked  into  by 
the  court  in  deciding  exceptions  taken  to  the  referee's  conclusions  of  fact  or  law  as 
contained  in  his  report.     McDonald  v.  S.  V.  £*  St.  L.  R.  R.  Co.  29. 

5.  The  referee  having  reported  as  findings  of  facts  by  him  that  the  time  of  completion 
of  the  contract  in  question  was  waived  by  mutual  consent,  and  that  no  new  or  other 
time  was  agreed  on,  and  that  the  work  agreed  to  be  done  was  abandoned  before  com- 
pletion by  direction  of  the  defendant,  it  not  appearing  by  the  report  that  such  direc- 
tion was  on  account  of  any  fault  on  the  part  of  the  plaintiff,  and  the  report  being  si- 
lent as  to  the  quality  of  the  work  done,  no  damages  by  way  of  recoupment  can  be 
claimed  for  any  of  those  causes,    lb. 

See  Removal  of  Causes  ;  Riparian  Rights,  8  et  seq. 

PUBLIC  POLICY. 

Where  a  party  purchased  cotton  of  an  agent  of  the  government  of  the  Confederate 
States,  without  knowing  to  whom  the  cotton  belonged,  it  was  held  that. the  sale  was 
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Toid  on  the  ground  of  public  policy,  being,  in  contemplation  of  law,  an  act  in  aid  of 
rebellion.     Sprott  v.  U.  S.  26. 

See  Contract,  4,  5. 

RAILROAD. 

1.  A  railroad  company  has  the  clear  right  to  make  a  rule  that  no  one  shall  be  carried  as 
a  passenger  on  its  freight  trains.  But  when  it  is  in  the  habit  of  carrying  passengers 
on  such  a  train,  and  had  its  regular  hour  for  departure  posted  in  its  office  at  the  sta- 
tion, it  will  not  be  justified  in  refusing  to  carry  a  passenger  from  such  station,  or  in 
putting  him  off  such  train.     /.  C.  R.  R,  Co,  v.  Johnson,  483. 

2.  Where  a  railroad  company  adopts  a  rule  prohibiting  passengers  from  being  carried  on 
its  trains,  or  on  its  freight  trains,  without  the  purchase  of  tickets,  it  must  furnish  con- 
venient facilities  to  the  public  by  keeping  open  the  ticket  office  a  reasonable  time  in 
advance  of  the  hour  fixed  by  its  time-table  for  the  departure  of  the  train.  Should  it 
fail  to  do  so,  a  person  desiring  to  take  passage  will  have  the  right  to  enter  the  car  and 
be  carried  to  his  place  of  destination,  on  payment  of  the  regular  fare  to  the  con- 
ductor,    lb, 

8.  Where  a  person,  desiring  to  take  passage  upon  a  freight  train  which  carried  passen- 
gers, applied  several  times  to  procure  a  ticket,  but  could  not  get  one  for  the  reason 
that  the  office  was  closed,  and  he  then  got  upon  the  train  and  tendered  the  conductor 
the  regular  fare,  explaining  to  him  his  inability  to  procure  a  ticket,  but  the  conductor 
stopped  the  train  and  put  him  off,  not  at  any  station  or  regular  place  for  passengers  to 
get  off  :  Held,  that  the  company  was  liable  to  such  passenger  in  an  action  on  the  case 
for  damages,    lb, 

4.  Where  a  passenger  was  put  off  the  cars  of  a  railroad  company  by  the  conductor,  for 
the  reason  that  he  had  not  procured  a  ticket  at  the  station  before  getting  aboard,  and 
it  appeared  that  the  office  at  the  station  was  closed,  so  that  no  ticket  could  be  had ; 
that  the  passenger  so  informed  the  conductor,  and  offered  to  pay  the  regular  fare; 
that  the  place  where  the  passenger  was  put  off  was  not  at  any  station  or  usual  place 
for  putting  passengers  off  the  train,  and  that  this  was  done  in  the  night-time,  whereby 
the  passenger  was  compelled  to  walk  back:  Held,  that  $200  damages  was  not  ex- 
cessive,   lb. 

See  Common  Carrier,  1,  2  ;  Contract,  6,  7  ;  Negligkncr. 

REFEREE. 
See  Pleading  and  Practice,  4,  5. 

REMOVAL  OF  CAUSES. 

1.  The  Act  of  March  8,  1875,  providing  for  the  removal  of  causes,  permits  a  removal  in 
any  suit  mentioned  where  the  controversy  is  wholly  between  citizens  of  different 
states,  and  which  can  be  fully  determined  as  between  them.  And  any  one  or  more 
of  the  parties,  either  plaintiff  or  defendant,  may  make  the  removal.  The  fact  that 
the  res  has  been  seized  by  the  state  court  does  not  affect  the  right  of  removal.  The 
removal  of  the  cause  transfers  the  res  as  a  necessary  part  of  the  proceedings.  The 
petition  for  removal  may  be  filed  in  vacation.  The  bond  must  be  good  and  sufficient 
security,  but  need  not  be  approved  by  the  state  court.  It  is  not  essential  (at  least  in 
the  State  of  Illinois)  that  the  record  be  certified  other  than  by  the  clerk  of  the  state 
court,  under  the  seal  of  the  court.  Nor  is  it  necessary  that  the  petition  be  verified  by 
affidavit.     Osgood  v.  C.  D.  fr  V,  R,  R,  Co,  242. 

2.  On  the  22d  of  February,  1875,  plaintiff,  a  bondholder  of  the  railroad  company  de- 
fendant, filed  a  bill  in  a  state  court  against  defendant  and  others  (trustees  of  mort- 
gages given  by  it,  including  the  president,  treasurer,  and  directors),  to  foreclose  the 
mortgages,  and  an  injunction  was  issued  and  receivers  appointed.  On  the  23d  of  Feb- 
ruary, a  petition  for  removal  was  filed  by  certain  non-resident  defendants.  February 
24th  the  bill  was  amended  by  making  divers  judgment  creditors  defendants,  one  of 
whom,  on  the  same  day,  filed  a  cross-bill.  February  26th  other  creditors  were  made 
defendants  with  leave  to  file  cross-bills.  March  1st  other  persons  petitioned  to  be 
made  co-pIaintiffB.  No  action  was  taken  on  the  petition  -last  mentioned,  nor  had 
more  than  the  one  cross-bill  been  filed  ;  but  a  demurrer  had  been  argued  and  taken 
under  advisement,  and  the  court  had  .adjourned  for  the  term.  On  March  22d,  during 
vacation,  a  petition  for  removal  under  the  Act  of  March  8,  1875,  was  filed  by  the 
company,  a  corporation  of  the  state  in  which  the  bill  had  been  filed,  in  which  the  pres- 
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ident,  treasurer,  and  trustees  joined.  A  bond,  which  had  not  been  approved  by  the 
state  court,  was  also  filed,  and  a  copy  of  the  record  without  the  certificate  of  the  judge, 
bearing,  however,  the  signature  of  the  clerk  and  seal  of  the  court.  Held :  (1.)  It  ap- 
pearing that  the  rights  of  the  judgment  creditors  were  subject  to  the  prior  liens  of  the 
bondholders,  that  weir  interposition  could  not  affect  the  power  of  removal.  (2.)  That 
the  fact  that  a  cross-bill  had  been  filed  by  a  judgment  creditor  was  equally  ineffectual 
to  prevent  the  removal.  (3.)  That  the  cause  was  removable  under  the  statute. 
(4.)  That  the  petition  for  removal  was  seasonably  filed.  (5.)  That  the  facts  consti- 
tuted a  legal  removal  of  the  cause.  The  court  discusses  the  statute  in  divers  aspects, 
defining  its  scope  and  operation,  the  relations  of  the  federal  and  state  courts  there- 
under, and  other  points.    lb. 

See  Jurisdiction,  3  et  seq. 

RIPARIAN  RIGHTS. 

1.  In  the  Pacific  States  and  territories  a  rigjht  to  running  waters  on  the  public  lands  of 
the  United  States  for  purposes  of  irrigation  may  be  acquired  byprior  appropriation, 
as  against  parties  not  having  the  title  of  the  government.  Trie  right,  exercised 
within  reasonable  limits,  having  reference  to  the  condition  of  the  country,  and  the 
necessities  of  the  community,  is  entitled  to  protection.  This  rule  obtains  in  the  Ter- 
ritory of  Montana,  and  is  sanctioned  by  its  legislation.     Basey  v.  Gallagher,  141. 

2.  By  the  act  of  Congress  of  July  26,  1866,  which  provides  "  that  whenever  by  priority 
of  possession  rights  to  the  use  of  water  for  mining,  agricultural,  manufacturing,  or  other 
purposes  have  vested  and  accrued,  and  the  same  are  recognized  and  acknowledged  by 
the  local  customs,  laws,  and  decisions  of  courts,  the  possessors  and  owners  of  such 
vested  rights  shall  be  maintained  and  protected  in  the  same,"  the  customary  law  with 
respect  to  the  use  of  water  which  had  grown  up  among  occupants  of  the  public  land 
under  the  peculiar  necessities  of  their  condition  is  recognized  as  valid.  That  law  may 
be  shown  by  evidence  of  the  local  customs,  or  by  the  legislation  of  the  state  or  terri- 
tory, or  the  decisions  of  the  courts.  The  union  of  the  three  conditions  in  any  partic- 
ular case  is  not  essential  to  the  perfection  of  the  right  by  priority;  and  in  case  of  con- 
flict between  a  local  custom  ana  a  statutory  regulation,  the  latter,  as  of  superior  au- 
thority, will  control.     lb. 

8.  In  an  action  to  recover  damages  for  fouling  a  stream  which  flowed  through  the  farm 
of  the  plaintiff,  the  last  three  counts  of  the  declaration  alleged  substantially  that  the 
stream  had  long  flowed  through  the  plaintiff's  farm  in  a  pure  state,  but  that  some 
months  prior  to  the  institution  of  the  suit,  the  defendant  nad  fouled  and  was  daily 
continuing  to  foul  the  same,  by  throwing  into  it  certain  poisonous  substances.  The 
second  plea  of  the  defendant  stated  that  at  and  long  before  the  time  of  the  commit- 
ting of  the  grievances  alleged  there  was,  and  still  is,  an  ancient  paper-mill  erected 
upon  said  stream,  and  near  the  plaintiff's  land,  to  which  mill  was,  and  still  is,  annexed 
the  right  to  use  the  water  of  the  stream  for  all  purposes  belonging  to  the  manufacture 
of  paper,  and  that  said  mill  was  from  its  erection  used  for  such  manufacture  with  the 
knowledge  and  acquiescence  of  the  plaintiff;  that  the  defendant  purchased  the  mill 
and  the  right  appurtenant  thereto,  to  use  the  water  of  the  stream  for  all  the  purposes 
of  paper  manufacture,  and  that  down  to  the  time  of  such  purchase  no  objection  was 
made  by  the  plaintiff;  that  the  defendant  made  use  of  the  water  reasonably  and  prop- 
erly according  to  the  customary  methods  of  manufacturing  paper,  using  only  such 
chemicals  and  other  substances,  and  employing  only  such  methods  and  processes  as 
were  fit  to  be  used  about  the  manufacture  of  paper,  and  conducted  the  business  of 
manufacturing  paper  in  the  said  mill,  in  all  respects,  in  a  reasonable  and  proper  man- 
ner. Held>  that  this  plea  was  bad,  in  that  having  averred  that  there  was  a  right 
appurtenant  to  the  mill  to  use  the  water  in  the  manufacture  of  paper,  and  that  the 
plaintiff  had  acquiesced  in  this  right  up  to  the  time  of  the  purcnase  of  the  mill  by 
the  defendant,  it  failed  to  aver  a  user,  and  acquiescence  by  tne  plaintiff  for  a  period 
!  twenty  years.     Gladfelier  v.  Walker,  828. 

|  4.  A  plea,  which  averred  that  other  mill  owners  than  the  defendant  had  acquired  a  pre- 

i  scriptive  right  to  foul  the  stream  which  flowed  through  the  plaintiff's  farm,  was  also 

bad,  for  such  prescriptive  right  acquired  by  others  was  no  bar  to  the  plaintiff's  right 
to  recover  as  against  the  defendant  for  fouling  the  stream.  lb. 
6.  Where  the  declaration  expressly  charges  the  defendant  with  fouling  the  stream  which 
flowed  through  the  plaintiff's  farm  by  throwing  into  it  certain  poisonous  substances, 
a  plea  that  there  was  annexed  to  the  defendant's  mill  a  prescriptive  right  to  use  the 
water  for  all  reasonable  purposes  in  the  manufacture  of  paper,  and  that  the  defend- 
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ant  had  so  used  the  water,  and  not  otherwise,  is  defective  in  that  it  does  not  ex- 
pressly deny,  nor  does  it  directly  confess  and  avoid  the  facts  stated  in  the  declara- 
tion,   lb. 

6.  The  owner  of  land  through  which  a  stream  flows  is  entitled  to  the  use  of  the  water  in 
'  its  natural  state;  and  any  one  who  pollutes  it,  so  as  to  render  it  unfit  for  such  use,  is 

liable  in  an  action  for  damages,  unless  he  has  acquired  by  grant  or  prescription  an  ad- 
verse right  against  the  owner  of  the  land.  And  where  a  stream  is  polluted  by  one 
who  has  not  acquired  a  right  so  to  do,  by  long  enjoyment  or  grant,  an  action  will  lie 
against  him  by  the  owner  of  the  land  through  which  the  stream  flows,  although  he  may 
not  have  suffered  any  actual  damage.    lb. 

7.  Where  the  owner  of  a  farm  through  which  a  stream  flows  brings  an  action  to  recover 
damages  for  polluting  the  stream,  he  is  entitled  to  recover  such  damages  as  naturally 
or  necessarily  resulted  from  the  wrongful  acts  of  the  defendant;  the  loss  of  an  oppor- 
tunity by  the  plaintiff  to  rent  his  grist-mill,  the  diminution  in  the  rental  value  of  his 
farm,  and  the  inconvenience  he  may  have  been  put  to  in  the  use  of  the  same,  resulting 
directly  from  the  conduct  of  the  defendant,  are  proper  elements  for  the  consideration 
of  the  jury  in  estimating  the  damages.     lb. 

8.  A  count  for  entering  and  breaking  the  plaintiff's  close  may  be  properly  joined  with 
counts  for  polluting  a  stream  of  water,  to  the  use  of  which  in  its  natural  state  he  is 
entitled,    lb. 

STATUTE  OF  FRAUDS. 

1.  An  averment  that  the  defendant,  in  consideration  that  the  plaintiff,  to  whom  a  third 
person  was  indebted,  would  forbear  to  collect  his  debt,  promised  to  pay  it,  is  to  be 
taken  as  referring  to  forbearance  to  collect  of  the  original  debtor;  it  therefore  describes 
a  collateral  undertaking,  upon  which  no  action  can  be  sustained  without  proof  of  a 
written  note  or  memorandum  of  the  agreement.     Lang  v.  Henry,  204. 

2.  It  is  as  much  a  violation  of  the  statute  of  frauds  to  prove  by  parol  testimony  an  es- 
sential part  as  the  whole  of  an  agreement,  of  which  the  statute  requires  a  note  or 
memorandum  in  writing.    lb. 

8.  The  rule  of  law  which  authorizes  the  maintenance  of  an  action  upon  a  verbal  promise 
to  pay  the  debt  of  another,  made  upon  a  new  and  independent  consideration,  moving 
between  the  plaintiff  and  the  defendant,  for  the  purpose  of  conferring  a  benefit  not 
upon  the  original  debtor,  but  upon  the  promisor,  considered,  and  held  inapplicable  to 
the  existing  facts.    lb. 

4.  A  promise  to  pay  the  workmen  in  a  shop,  made  as  a  part  of  the  consideration  for  the 
purchase  of  the  stock  in  the  shop  from  the  original  debtor,  which  does  not  name  the 
workmen,  or  mention  the  sum  due  to  each,  or  the  gross  sum  due  to  all  of  them,  though 
not  invalid  because  the  consideration  moves  wholly  from  the  original  debtor,  if  subse- 
quently assented  to  by  the  workmen,  is  insufficient  to  entitle  them  to  recover  the  re- 
spective sums  due  them.     lb. 

TAXATION. 

1.  If  a  railroad  corporation,  situated  in  another  state,  pays  a  specific  tax  upon  all  its 
capital  invested  or  expended,  whether  represented  by  capital  stock  or  indebtedness 
of  the  corporation,  and  such  taxation  is  declared  to  be  in  lieu  of  all  state,  county, 
township,  or  other  taxes  in  that  state,  and  it  appears  that  such  specifix  tax  was  in- 
tended to  be  a  fair  equivalent  for  the  taxes  that  would  otherwise  be  laid  on  such 
property  by  the  ordinary  means  of  taxation,  such  property  should  not>  again  be  taxed 
in  tnis  state  to  the  owners  of  shares  of  the  capital  stock  of  such  corporation.  Kimball 
v.  MUford,  504. 

2.  Taxation  is  not  license.     Younqblood  v.  Sexton,  538. 

8.  Act  228  of  1875,  of  Michigan  for  the  taxation  of  the  liquor  traffic,  is  not  unconstitu- 
tional,    lb. 

See  Constitutional  Law,  4,  5,  7,  8,  9. 

TRADE-MARK. 

1.  Complainants  used  to  distinguish  jars  the  designations  "  Mason's  Patent,  Nov.  30th, 
1858,"  "  Mason's  Improved,"  "  The  Mason  Jar  of  1858."  It  appeared  that  the  jars 
had  been  protected  by  a  patent  that  had  been  adjudged  to  be  invalid.  Held,  that 
the  designations  had  a  tendency  to  mislead  the  public,  and  could  not,  therefore,  be 
protected  as  trade-marks.    In  respect  of  the  designation  "  The  Mason  Jar  of  1872," 
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the  objection  held  not  to  be  applicable.    Consolidated  Fruit  Jar  Co.  t.  Dorflinger, 
All. 
2.  Every  man  has  the  absolute  right  to  use  his  own  name  in  his  own  business.    The 
manner  of  using  it  may  be  enjoined  in  a  case  where  there  is  a  fraudulent  intent.     Me~ 
neely  v.  Meneely,  482. 

UNITED  STATES  COURTS. 

In  passing  upon  questions  of  general  commercial  law,  the  federal  courts  are  not  bound 
by  the  decisions  of  the  courts  of  the  state  where  the  contract  in  question  was  made, 
or  is  sought  to  be  enforced.    Jerrett  v.  Hone,  97. 

USURY. 
See  National  Bank,  5,  6,  7. 

VOLUNTARY  CONVEYANCE. 

1.  As  a  general  rule  a  voluntary  conveyance,  made  by  a  grantor  in  easy  circumstances 
and  in  no  pecuniary  strait,  to  his  wife  or  children,  cannot  be  impeached  because  vol- 
untary, at  the  instance  of  creditors  who  became  such  long  after  the  execution  of  the 
conveyance.     Barker  v.  Barker* s  Assignee,  886. 

2.  To  impeach  a  conveyance  made  under  such  circumstances  it  must  be  shown  to  have 
been  fraudulent,  or  made  with  a  view  to  protect  the  property  conveyed  from  future 
debts.     lb. 

8.  A  deed  not  at  first  fraudulent  may  become  so  by  being  concealed  from  the  public, 
so  that  the  grantor  gets  credit  by  reason  of  his  supposed  ownership  of  the  property 
conveyed.    lb. 

4.  The  Code  of  Louisiana  gives  no  effect  to  an  unregistered  act  of  alienation  as  against 
bond  fide  purchasers  or  creditors.     lb. 

A.  But  a  general  creditor  of  the  grantor  cannot  proceed  to  set  aside  a  conveyance  either 
really  or  constructively  fraudulent  unless  he  has  a  lien  on  the  property  conveyed,  or 
has  reduced  his  claim  to  judgment.    lb. 

6.  But  this  rule  does  not  apply  to  an  assignee  in  bankruptcy.  The  adjudication  of 
bankruptcy  arrests  the  proceedings  of  creditors  to  obtain  judgments.  The  assignee 
may  therefore  proceed  to  impeach  a  deed  of  the  bankrupt  as  fraudulent,  although  the 
creditors  have  not  reduced  their  claims  to  judgment,  and  although  they  have  no 
specific  lien  upon  tbe  property  conveyed.     lb. 

WILL. 

1.  A  disposing  mind  and  memory  exist,  if  at  the  time  of  making  a  will  the  testator  has 
a  full  and  intelligent  knowledge  and  understanding  of  the  act  ne  is  engaged  in,  of  the 
property  he  possesses;  an  intelligent  perception  of  the  disposition  he  desires  to  make, 
and  the  persons  he  wishes  to  be  his  beneficiaries.     Tawney  v.  Long,  841. 

2.  Although  the  general  capacity  of  a  testator  may  be  un impeached,  if  the  will  is  the 
direct  result  of  partial  insanity  or  monomania  without  which  the  will  would  have  been 
different,  it  cannot  be  sustained,     lb. 

8.  Importunate  persuasion  from  which  a  delicate  mind  would  shrink  will  not  invalidate 
a  devise.     lb. 

4.  Undue  influence,  to  affect  a  will,  must  be  such  as  to  subjugate  the  mind  of  the  tes- 
tator to  the  will  of  the  person  operating  upon  it.     lb. 

A.  To  establish*  undue  influence  there  must  be  proof  of  fraud,  threats,  or  misrepresenta- 
tions, undue  flattery,  or  physical  or  moral  coercion,  so  as  to  destroy  the  testator's  free 
agency  operating  as  a  present  constraint  at  the  making  of  the  will.     lb. 

6.  Neither  general  bad  treatment  nor  general  kindness  is  evidence  of  undue  influence, 
unless  shown  to  be  part  of  a  crafty  arrangement  to  procure  the  will.     lb. 
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ADMIBALTY. 

Negligence  of  master  in  failing  to  ventilate  deck-house.  — 
Where  it  appeared  that  certain  wine  was  damaged  by  reason  of  a  fail- 
ure on  the  part  of  the  master  to  cool  and  ventilate  the  deck-house  in 
which  the  wine  was  stowed,  it  was  held  to  be  negligence  for  which  the 
ship  was  liable.  Dibblee  v.  The  Invincible,  U.  S.  D.  C.  CaL,  Pac.  Law 
Rep.,  Nov.  8, 1874. 
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ASSIGNMENT  OF  SALARY. 

See  Salary  of  Public  Officer. 

ATTORNEY. 

Where  an  attorney  of  another  state,  to  whose  courts  he  has 
been  regularly  admitted  to  practise,  acts  in  a  cause  upon  the  supposition 
that  he  has  been  admitted  to  practise  in  the  court  in  which  the  cause  is 
pending,  he  is  to  be  regarded,  in  respect  of  such  cause,  as  a  de  facto  officer 
of  the  court  last  mentioned.  Qarrison  v.  McQ-owan,  S.  C.  Cal.,  Pac. 
Law  Rep.,  Oct.  27, 1874. 

BANKRUPTCY. 

1.  Practice  under  act  of  1874,  where  requisite  number  of 
creditors  HAVE  not  joined  in  petition.  —  Under  the  amendment 
of  June  22, 1874,  if  it  appears  that  the  requisite  number  of  creditors 
have  not  joined  in  the  petition,  the  court  will  dismiss  it  on  motion,  with- 
out requiring  the  debtor  to  file  a  schedule. 

On  such  motion  the  court  will  hear  affidavits  and  evidence  offered  by 
either  party,  and  will  order  the  person  verifying  the  petition  to  be  exam- 
ined before  the  register.  In  re  Scammon,  U.  S.  D.  C.  No.  D.  111.,  Chi- 
cago L.  N.,  Oct.  31, 1874. 

2.  In  determining  whether  the  requisite  number  of  credit- 
ors HAVE  joined  in  a  petition,  under  the  act  of  1874,  only  those  are 
to  be  counted  whose  debts  are  unconditionally  provable  —  those  claiming 
liens  or  holding  security  cannot  be  reckoned.     In  re  Frost,  lb. 

8.  Practice  where  petition  was  piled  on  the  day  of  the  pas- 
sage of  ACT  OF  1874.  —  Held,  that  where  a  petition  was  filed  on  the 
day  of  the  passage  of  the  act  of  1874,  it  might  be  properly  amended  to 
conform  to  the  requirements  of  said  act,  and  when  so  amended  would 
relate  back  to  the  commencement  of  the  proceedings.  In  re  Williams, 
C.  C.  U.  S.  No.  D.  111.,  Chicago  L.  N.,  Nov.  7, 1874. 

4.  Exemptions,  where  there  is  no  individual  estate,  may  be 
allowed  out  of  partnership  assets.  In  re  Richardson,  D.  C.  U.  S.  E.  D. 
Mo.,  Chicago  L.  N.,  Nov.  14, 1874. 

5.  Meeting  of  creditors  cannot  be  called  by  court,  after  due 
appointment  of  trustee,  to  control  his  administration.  —  when 
the  estate  of  a  bankrupt  has  been  duly  placed  in  the  hands  of  a  trustee, 
in  pursuance  of  the  provisions  of  section  43,  the  court  cannot,  in  the 
absence  of  fraud,  call  a  meeting  of  the  creditors  for  the  purposes  men- 
tioned in  the  27th  and  28th  section.  Strong,  J.,  delivering  the  opinion, 
said :  "  The  questions  when  a  dividend  shall  be  made,  and  what  portion 
of  the  estate  in  the  trustee's  hands  shall  be  divided  at  any  particular 
time,  as  well  as  what  sums  shall  be  retained  to  provide  for  all  undeter- 
mined claims  not  proved,  other  expenses  and  contingencies,  are  questions 
pertaining  directly  to  the  settlement  and  distribution  of  the  estate.  By 
directing  that  over  the  settlement  and  distribution  the  creditor's  com- 
mittee shall  have  the  direction,  the  statute,  in  our  opinion,  has  withdrawn 
control  over  them  from  every  other  power*  and  to  that  extent  has  super- 
seded  the  ordinary  proceeding  in  bankruptcy.  And  this,  we  think,  was 
not  without  reason.    The  ordinary  proceedings  are  intended  to  be  sum- 
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mary.  It  is  intended  by  them  to  conclude  the  settlement  and  distribu- 
tion with  the  utmost  dispatch.  Thus  the  28th  section  requires  a  second 
meeting  of  creditors  to  be  called  at  the  expiration  of  six  months  from  the 
adjudication  of  bankruptcy,  or  earlier,  and  at  a  third  meetiilg,  when  a 
final  dividend  is  to  be  declared,  unless  an  action  at  law  or  a  suit  in  equity 
be  pending,  or  other  estate  come  to  the  hands  of  the  assignee,  in  which 
case  he  is  required  to  convert  it  into  money  as  soon  as  may  be,  and  within 
two  months  after  such  conversion  the  money  is  directed  to  be  divided. 
And  it  is  provided,  that  if,  at  any  time,  there  shall  be  in  the  hands  of  the 
assignee  any  outstanding  debts  or  other  property  which  cannot  be  col- 
lected and  received  by  him  without  unreasonable  delay  or  expense,  he  may 
sell  such  debts  or  property  under  the  direction  of  the  court.  It  was  sucn 
hurried  settlement  of  the  estate  that  was  regarded  as  prejudicial  in  some 
cases  to  the  interests  of  the  creditors. 

"  For  this  reason,  both  in  the  Scotch  and  English  law,  provision  was 
made  for  administering  bankrupt  estates  in  some  cases  by  the  creditors 
themselves,  or  by  the  bankrupt  under  their  direction.  And  for  the  same 
reason  the  43d  section  of  our  act  was  enacted,  by  which  the  power  to 
direct  was  given  to  certain  representatives  of  the  creditors  ;  that  is,  to  a 
committee  chosen  by  them. 

"  No  doubt  if  that  committee  exercise  their  discretion  mala  fide  they  may 
be  controlled,  but  in  the  absence  of  fraud  their  direction  to  the  trustee 
must  be  conclusive.  Certainly  the  discretion  vested  in  them  cannot  be 
controlled  by  any  meeting  of  the  creditors  called  after  their  appointment.'' 
In  re  Jay  Cooke  $  Co.,  C.  C.  U.  S.  E.  D.  Pa.,  Leg.  Int.,  Nov.  6, 1874 ; 
Cent.  L.  J.,  Nov.  20, 1874. 

6.  Counsel  fees  in  involuntary  cases.  —  The  sum  of  one  hundred 
dollars  allowed  the  solicitors  of  an  involuntary  bankrupt  for  preparing 
schedules,  and  directed  to  be  paid  out  of  the  estate.     In  re  Andrews,  D. 

C.  U.  S.  W.  D.  Pa.,  Pittsb.  L.  J.,  Nov.  4, 1874. 

7.  Limitation  of  section  29.  —  The  court  does  not  possess  the  power 
to  extend  the  limitation  prescribed  by  the  29th  section  of  the  act,  con- 
cerning the  application  for  a  discharge.     In  re  Barrett,  D.  C.  U.  S.  E. 

D.  Texas,  Cent.  L.  J.,  Nov.  6,  1874. 

8.  Jurisdiction  of  state  court  where  there  has  been  a  relin- 
quishment of  TITLE  TO  A  secured  creditor.  —  Held,  that  the  bank- 
rupt courts  are  not  invested  by  Congress  with  sole  and  exclusive  jurisdic- 
tion of  a  bankrupt's  property,  and  that  the  assignee  and  general  creditors 
may,  if  they  deem  it  to  their  interests,  relinquish,  by  non-action,  to  a 
secured  creditor  the  title  to  property  upon  which  he  holds  a  lien,  and  when 
they  do  so  relinquish,  the  jurisdiction  of  state  courts  to  perfect  or  enforce 
the  title  thus  acquired  cannot  be  questioned.  Second  Nat.  Bank  of  Louis- 
viUe  v.  Nat.  State  Bank  of  Newark,  Ct.  App.  Ky.,  Chicago  L.  N.,  Nov. 
21, 1874. 

COMMON  CARRIER. 

1.  Connecting  lines.  —  Coupon  ticket.  —  Liability  of  com- 
pany selling  SUCH  ticket.  —  A  company  which  sells  a  coupon  ticket, 
the  coupons  of  which  entitle  the  purchaser  to  carriage  over  connecting 
lines,  is  not  liable  for  an  injury  which  occurs  beyond  the  terminus  of  its 
own  road.  N.  ft  C.  R.  R.  Co.  v.  Sprabury,  S.  C.  Tenn.,  Cent.  L.  J.,  Oct. 
80, 1874. 


THE  AMERICAN  LAW  TIMES.  [January,  1875. 


Vol.  II.]  Digest  or  Cabm.  [No.  1. 

2.  Diligence.  —  Flood.  —  Duty  op  cabbieb  to  use  eveby  sea- 
sonable means  to  make  delivery.  —  In  an  action  against  a  railroad 
company  for  failure  to  deliver  goods,  it  was  alleged  in  defence  that  the 
grievance  complained  of  resulted  from  an  extraordinary  flood ;  to  which 
plaintiff  replied  that  the  effect  of  the  flood  might  have  been  avoided  by 
the  carrier  had  he  made  use  of  the  track  of  another  company  at  the  place 
of  loss,  upon  which  the  car  containing  the  goods  could  have  been  moved 
to  a  place  of  safety.  Held,  that  if  the  transfer  to  the  other  track  was 
fairly  within  the  power  of  the  carrier,  in  the  use  of  due  diligence,  con- 
sistent with  the  surrounding  circumstances  and  duties,  and  the  same  could 
have  been  obtained  without  trespassing  on  the  rights  of  the  other  com- 
pany, but  by  their  consent,  it  would  have  been  the  duty  of  defendants 
to  have  so  moved  the  car,  and  thus  saved  its  contents  from  damage,  and 
that  this  would  have  been  a  question  of  fact  for  the  jury,  under  the  in- 
structions of  the  court.  That,  therefore,  evidence  to  prove  the  facts  al- 
leged by  the  plaintiff  was  competent.  Vaughn  v.  N.  ft  U.  JR.  JR.  Co.,  S.  G. 
Tenn.,  Cent.  L.  J.,  Nov.  18, 1874. 

CONSTITUTIONAL  LAW. 

Employment  op  pbopessob  by  state  univebsity.  —  Obligation 
OP  contracts.  —  Where  in  a  university  of  learning,  belonging  to  the 
state,  and  which  the  state  was  in  the  habit  of  governing  through  curators 
appointed  by  itself  (such  as  the  University  of  Missouri),  a  person  was  ap- 
pointed by  the  curators  a  professor  and  librarian,  for  six  years  from  the 
date  of  his  appointment,  "  subject  to  law ; "  held,  that  the  legislature 
could  vacate  nis  office,  appoint  new  curators,  and  without  fault  on  the 
part  of  the  professor  assigned,  order  a  new  election  of  a  professor  to  the 
same  professorship,  and  of  a  librarian,  before  the  expiration  of  the  six 
years,  without  an  infraction  of  the  federal  Constitution.  Head  v.  The 
University,  S.  C.  U.  S.f  Leg.  Gazette,  Nov.  6,  1874. 

CRIMINAL  LAW. 

1.  Confession.  —  How  introduced  in  evidence.  —  When  a  con- 
fession is  offered  in  a  criminal  case,  it  is  incumbent  on  the  prosecution  to 
lay  the  foundation  for  its  introduction  by  preliminary  proof  snowing  primd 
facie  that  it  was  freely  and  voluntarily  made.  People  v.  Soto,  S.  C.  CaL, 
Pac.  Law  Rep.,  Nov.  8, 1874. 

2.  Where  there  are  several  sentences  which  are  concur- 
rent in  point  op  time,  when  one  has  expired,  all  have  expired.  Ex 
parte  Lange,  1  Am.  L.  T.  R.  N.  S.  257,  approved  and  distinguished. 
People  v.  WhiUon,  S.  C.  111.,  Cent.  L.  J.,  Nov.  6, 1874. 

8.  Sale  op  intoxicating  liquors.  —  Employee  op  social  club.  — 
A  person  who  acts  as  the  employee  of  a  social  club  to  keep  and  deal  out 
liquors  to  its  members  may  be  indicted  and  punished  for  a  violation  of  a 
prohibitory  liquor  law.  State  v.  Mercer,  S.  C.  Iowa,  Mo.  West.  Jur.,  Nov. 
1874. 

4.  Physical  impossibility.  — An  indictment  charged  that  three  per- 
sons named,  with  a  stick  of  wood  which  each  severally  had  and  held  in 
their  several  right  hands,  inflicted  the  wound  which  caused  death.    Held, 
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that  there  was  no  physical  impossibility  in  the  act  charged,  however  im- 
probable it  might  be.  Coatee  v.  People,  S.  C.  111.,  Mo.  West.  Jur.,  Nov. 
1874. 

5.  Examination  before  magistrate.  —  Holiday.  —  An  examina- 
tion before  a  magistrate  is  not  invalidated  by  a  continuance  to  a  legal 
holiday  which  is  dies  non,  and  after  taking  testimony  on  that  day  con- 
tinued to  .the  day  following.  Hamilton  v.  The  People,  S.  C.  Mich.,  Am. 
Law  Reg.,  Nov.  1874. 

6.  Motive.  — Evidence.  —  While  evidence  is  admissible  to  show  mo- 
tive in  the  accused,  yet  where  the  crime  charged  was  the  burning  of  a  barn 
belonging  to  himself,  in  order  to  get  the  insurance,  the  record  of  a  suit  in 
equity  against  him  to  recover  the  barn,  &c,  where  he  had  filed  an  answer 
denying  the  complainant's  equity,  Ac,  was  too  remote  to  be  admissible 
for  the  purpose  of  showing  motive.     lb. 

7.  Witness  turning  state's  evidence  cannot  claim  privilege 
of  witholding  statements.  —  When  a  co-defendant  in  a  criminal 
case  turns  state's  evidence,  and  has  tried  to  convict  others  by  proof  also 
convicting  himself,  he  has  no  right  to  claim  any  privilege  concerning  any 
of  the  facte  bearing  upon  the  issue.    lb. 

DAMAGES. 

Where  coal  is  taken  from  plaintiff's  land,  the  measure  of 
damage  is  the  value  of  the  coal  on  the  land  after  it  is  dug  from  the 
bed ;  or  its  value  at  the  mouth  of  the  pit,  less  the  cost  of  conveying  it 
thereto  after  it  has  been  severed  from  the  bed*  RoberUon  v.  Jones,  S.  C. 
111.,  Mo.  West.  Jur.,  Nov.  1874. 

ecclesiastical  law. 

•  Ineligible  pastor.  —  Injunction.  —  Where  by  the  conditions  of 
the  charter  of  a  church  a  pastor  has  rendered  himself  ineligible  to  officiate 
as  such,  an  injunction  may  properly  be  issued  restraining  him  from  acting 
as  pastor  in  any  wise,  and,  also,  restraining  his  adherents  from  encourag- 
ing or  permitting  him  to  officiate  and  from  interfering  with  the  lawful  use 
and  enjoyment  of  the  church  property.  Sarver  v.  Q-osser,  S.  C.  Pa., 
Pittsb.  L.  J.,  NoV.  11, 1874. 

ESTOPPEL. 

Guardian  and  surety.  —  Informality  in  appointment  of  guard- 
ian. —  Where  a  guardian  erroneously  appointed  has  acted  in  good  faith, 
receiving  the  money  of  his  ward,  and  has  settled  his  account  before  the 
proper  court,  and  thus  has  recognized  his  liability,  he  is  estopped  from 
denying  his  liability  for  the  money,  in  an  action  for  its  recovery,  by  a  sub- 
sequent guardian,  duly  appointed  in  his  place  after  his  removal  from  his 
guardianship,  as  are  also  the  sureties  upon  his  bond.  McClure  v.  Com- 
monwealth, S.  C.  Pa.,  Pittsb.  L.  J.,  Nov.  4,  1874 ;  Leg.  Int.,  Nov.  18, 
1874 ;  Leg.  Gazette,  Nov.  18,  1874. 
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EVIDENCE. 
1.   A  WITNESS  MAY  BEFBESH  HIS  MEMOKY  BY  OTHER  AGOOUNTS  where 

those  concerning  which  he  is  being  examined  are  multitudinous.  Alle- 
ghany Ins.  Co.  v.  Hanlon,  S.  C.  Pa.,  Leg.  Int.,  Nov.  20, 1874. 

2.  Admissions  or  declarations  of  an  agent  bind  the  principal, 
only  when  made  in  regard  to  a  transaction  then  pending,  dwm  fervet 
opus.   Union  Cent.  Life  Ins.  Co.  v.  Thomas,  S.  C.  Ind.,  Ins.  L.  J.,  Oct.  1874. 

8.  Irresponsive  answer.  —  Deposition  taken  upon  written 
interrogatories. — Where  a  party  asking  a  question  gets  an  answer  that 
is  not  responsive,  but  which  would  have  been  admissible  in  answer  to  a 
question  calling  for  it,  the  other  party  has  no  right  to  object  to  it  and 
have  it  stricken  out  of  the  testimony.  A  different  rule  prevails,  however, 
where  depositions  are  taken  upon  written  interrogatories.  Hamilton  v. 
The  People,  S.  C.  Mich.,  Am.  Law  Reg.,  Nov.  1874. 

4.  Evidence  to  impeach  a  witness  must  be  confined  to  his  reputa- 
tion, for  veracity  ;  but  the  attacking  witness  having  shown  his  knowledge 
on  that  point  may  be  asked  if  he  would  believe  the  other  on  oath.     lb. 

See  Criminal  Law,  6,  7. 

HUSBAND  AND  WIFE. 

The  assent  of  the  husband  to  the  execution  of  a  deed  by  the 
WIFE  must  be  in  strict  conformity  with  the  statute.  Houck  v.  Hitter, 
S.  C.  of  Pa.,  Leg.  Int.,  Oct.  30, 1874. 

INJUNCTION. 
See  Ecclesiastical  Law. 

INSURANCE. 

1.  u  Intemperance  "  defined.  —  Where  a  policy  contains  a  provision 
that  in  case  the  assured  shall  die  "  by  reason  of  intemperance,"  to  avoid 
the  policy  death  must  be  the  natural  and  proximate  result  of  intemper- 
ance. No  degree  of  intemperance  will  render  the  clause  available  to  the 
insurer  unless  it  shall  have  actually  caused  the  death  of  the  insured.  Hot- 
terhoff  v.  Mutual  Benefit  Life  Ins*  Co.,  Superior  Court  Cin.,  Am.  Law 
Rec,  Nov.  1874 ;  Ins.  L.  J.,  Nov.  1874. 

2.  Declaration. —  Warranty.  —  Where  the  policy  provided  that 
"  if  the  declaration  made  by  the  assured  shall  be  found  in  any  respect  un- 
true, ....  this  policy  shall  be  void  " :  Held,  that  the  declaration  is  a 
warranty  and  must  have  been  literally  complied  with  to  authorize  a  re- 
covery,   lb. 

8.  Representation  distinguished  from  warranty.  —  Declara- 
tion. —  The  declaration  contained  the  following  provision :  "  I  hereby 
agree  that  the  answers  made  by  myself  and  my  friend  shall  be  the  basis 
of  the  contract  between  myself  and  the  said  company,  and  if  any  untrue 
or  fraudulent  allegation  is  contained  in  said  answers,  or  in  this  declaration, 
all  moneys  which  shall  have  been  paid  to  the  said  company,  &c,  shall  be 
forfeited  for  the  benefit  of  the  said  company."  Held,  that  the  answers 
were  to  be  regarded  as  representations,  not  as  warranties.    lb. 
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4.  The  word  "  habit,"  as  referring  to  intemperance,  defined  and  ex- 
pounded,   lb. 

5.    FAILURE    TO    COltPLY  WITH  STATUTE.  —  PUBUC    POLICY.  —  The 

complaint,  in  an  action  to  recover  back  an  amount  of  money  which  had 
been  paid  by  the  plaintiff  as  the  cash  premium  for  a  policy,  setup  that  the 
company  and  its  agent  had  failed  to  comply  with  a  statute  which  provided 
that  before  doing  business  in  the  state,  a  certain  statement  should  be  filed 
and  other  conditions  complied  with.  Held,  that  .the  prohibition  against 
doing  business  unless  the  statute  had  been  observed,  extended  to  the  com- 
pany as  well  as  its  agents,  and  according  to  the  general  rule  that  contracts 
in  violation  of  a  statute  are  void,  the  contract  evidenced  by  the  policy  so 
issued  was  invalid.  Held,  also,  that  the  party  paying  the  money  was  not 
so  far  particeps  eriminis  as  to  prevent  a  recovery.  Union  Cent.  Life  Ins. 
Co.  v.  Thomas,  S.  C.  Ind.,  Ins.  L.  J.,  Oct.  1874. 

6.  Rule  whebe  agent  fills  up  application.  —  Where  the  agent 
of  the  insurer  fills  up  the  application,  the  insured  is  to  be  held  only  for 
actual  fraud  practised  upon  the  agent.  Owens  v.  Holland  Pur.  Ins.  Co.y 
Ct.  of  App.  N.  Y.,  Ins.  L.  J.,  Oct.  1874. 

7.  Sub-agent.  —  Ratification  by  general  agent.  —  A  solicitor 
or  sub-agent  called  upon  the  insured  and  collected  a  quarterly  premium 
some  two  months  before  it  was  due.  Subsequently  the  assured  called  at 
the  office  of  the  general  agent  of  the  defendant,  and  demanded  a  return 
of  the  quarterly  premium,  on  the  ground  that  it  was  not  due.  A  clerk 
in  the  office  informed  her  that  the  money  could  not  be  refunded,  and  that 
it  was  "  all  right."  Held,  that  the  payment  made  to  the  sub-agent  or 
solicitor  was  binding  on  the  company.  Fahrenkrag  v.  Eclectic  Life  Ins* 
Co.,  S.  C.  111.,  Ins.  L.  J.,  Oct.  1874. 

8.  Mortgage.  —  Condition  in  policy  that  insured  shall 
state  amount  of  incumbrances.  —  Foreclosure  of  mortgage 
without  notice  to  company.  —  A  policy  required  that  the  applicant 
should  state  the  whole  amount  of  incumbrance  on  the  property,  and  that 
unless  this  was  done  it  should  be  void  ;  and  also,  that  the  policy  could  not 
be  revised  without  the  written  consent  of  the  secretary.  A  further  con- 
dition was  that  the  policy  should  be  void  "  if  any  proceedings  for  the 
sale  thereof  "  were  taken  without  the  consent  of  the  insurer.  It  appeared 
that  the  application  was  prepared  by  an  agent  of  the  company,  and  that  it 
stated  that  the  premises  were  incumbered  by  a  mortgage  of  "near 
$5,300,"  which  sum  was  given  by  the  applicant  with  explanations  and  an 
urgent  request  that  the  agent  make  full  inquiry  concerning  it.  It  also 
appeared  that  proceedings  for  foreclosure  were  commenced  by  advertise- 
ment a  short  time  before'  the  loss,  and  that  the  insured  was  informed  of 
the  same,  but  did  not  give  notice  to  the  company. 

The  court  below  instructed  the  jury  in  substance  that  if  the  insured 
correctly  informed  the  agent  of  the  date  and  amount  of  the  mortgage, 
and  the  latter  by  neglect  or  ignorance  failed  to  state  the  true  amount  in 
the  application,  the  policy  would  not  be  avoided  by  the  omission.  And 
refused  to  instruct  them  that  the  institution  of  the  foreclosure  proceed- 
ings without  the  company's  consent  avoided  the  policy,  or  that  the  failure 
of  the  insured  to  notify  the  company  of  such  proceedings  —  they  being 
ignorant  thereof  —  would  have  that  effect.  Held,  that  there  was  no  error. 
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Alluding  to  the  instruction  refused,  Coolet,  J.  said :  "  This  condition 
[the  condition  touching  "  proceedings  for  sale  "1  refers  to  proceedings 
*  had,  commenced,  or  taken '  *  for  a  sale.'  Applying  it  to  the  foreclosure 
of  a  mortgage  by  advertisement,  the  words  seem  to  us  to  be  satisfied  by 
confining  them  to  the  actual  offer  of  premises  for  sale  at  the  time  speci- 
fied in  the  notice.  In  strictness,  it  may  be  said  that  such  an  offer  is  the 
first  proceeding  for  a  sale ;  the  previous  notice  is  only  a  step  which  is  to 
put  it  in  the  power  of  the  mortgagee  to  make  a  sale  at  the  time  fixed 
upon,  if  payment  shall  not  sooner  be  made.  The  notice  in  a  certain  sense 
is  undoubtedly  a  proceeding  for  a  sale,  and  so  would  be  the  commence- 
ment of  a  suit  in  equity ;  either  proceeding  may  possibly  result  in  a  sale, 
but  while  either  method  of  foreclosure  is  in  progress,  and  before  the  right 
to  make  a  sale  has  been  reached,  it  is  in  substance  rather  a  proceeding 
for  the  collection  of  the  mortgage  moneys  than  a  proceeding  for  a 
sale,  and  it  can  never  be  known  until  the  day  fixed  in  the  notice  shall 
arrive,  without  actual  payment  being  made,  that  a  sale  can  take  place  at 
all.  And  though  it  may  seem  a  somewhat  strict  construction  of  the 
words  of  this  condition  to  confine  them  to  the  proceedings  actually  '  had, 
commenced,  or  taken,'  to  transfer  the  title  by  actual  sale,  yet  as  it  seems 
to  us  more  likely  to  be  in  accord  with  the  understanding  of  the  parties, 
or  at  least  with  the  understanding  the  insured  has  a  right  to  deduce  from 
its  terms,  we  have  no  alternative  but  to  adopt  it.  We  cannot  suppose 
the  insured  in  this  case  understood  that  his  contract  was  liable  to  be  ter- 
minated on  the  very  day  it  was  made,  by  the  act  of  a  third  party  in  be- 
ginning the  foreclosure  of  a  mortgage  of  which  the  insurers  were  fully 
advised  and  subject  to  which  they  had  accepted  the  risk."  Mich.  State 
Ins.  Co.  v.  Lewis,  S.  C.  Mich.,  Ins.  L.  J.,  Nov.  1874. 

9.  The  use  of  materials  necessary  to  the  prosecution  op 
ANT  business  will  not  avoid  a  policy  on  the  stock  and  materials  of  such 
business  although  inhibited  by  the  terms  of  the  policy.  Thus  the  use  of 
camphene  in  a  portable  lamp,  in  the  business  of  photography,  does  not 
invalidate  a  policy  covering  the  stock  and  materials  used  by  a  photog- 
raptter.  Hall  v.  Ins.  Co.  of  No.  America,  Ct.  App.  N.  Y.,  Ins.  L.  J., 
Nov.  1874. 

internal  revenue. 

Collector  cannot  issue  special  license.  —  *The  defendant  had 
paid  the  special  tax  as  a  liquor  dealer  up  to  the  80th  of  April,  on  which 
day,  or  the  following,  he  placed  $25  in  the  hands  of  his  agent  to  pay  the 
incoming  year's  special  tax  to  the  deputy  collector,  who  was  at  that  time 
absent.  On  the  23d  of  May  defendant  sold  a  bottle  of  whiskey  and  was 
arrested  for  the  offence.  On  the  30th  of  May,  after  hearing  of  his  arrest, 
his  agent  delivered  the  $25  to  the  deputy  collector,  who  accepted  it  and 
issued  the  special  tax  stamp  with  the  twelve  monthly  coupons — including 
the  lnonth  of  May — attached.  Held,  that  the  defendant  had  not  paid 
the  special  tax  as  required  by  law,  the  collector  or  his  deputy  having  no 
authority  to  issue  a  special  tax  or  license  that  would  operate  retroactively. 
U.  S.  v.  Van  Horn,  U.  S.  D.  C.  N.  D.  Ga.,  Int.  Rev.  Rec..  Nov.  9,  1874. 

JUDGMENT. 
In  A  collateral  proceeding  a  judgment  can  be  impeached  only  on 
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the  ground  of  fraud.    Commonwealth  v.  Trout,  S.  C.  of  Pa.,  Pitteb.  L.  J., 
Oct.  28, 1874;  Leg.  Int.,  Nov.  6, 1874;  Leg.  Gazette,  Nov.  6, 1874. 

JURISDICTION. 

Of  U.  S.  courts.  —  Railroad.  —  A  railroad  existing  under  charters 
from  different  states  may  sue  in  the  United  States  courts  located  in  either 
of  such  states.  N.  W.  R.  W.  Co.  v.  P.  R.  W.  Co.,  C.  C.  U.  S.  No.  D.  111., 
Chicago  L.  N.,  Nov.  14, 1874. 

See  Bankruptcy,  8 ;  National  Bank,  1 ;  Railroad,  2. 

limitations. 
See  Mortgage,  2. 

LIMITED   PARTNERSHIP. 

See  Partnership. 

MANDAMUS. 

To  compel  performance  of  ministerial  duty.  —  A  mandamus  will 
lie  to  compel  the  performance  of  a  ministerial  duty  by  any  public  officer 
if  the  duty  does  not  involve  the  exercise  of  discretion.  Kenchler  v. 
Wright,1  S.  C.  Texas,  Chicago  L.  N.,  Nov.  21  and  28, 1874. 

MORTGAGE. 

1.  Notice. — Assignment  of  judgment  and  subsequent  satis- 
faction of  MORTGAGE.  —  The  assignment  of  a  judgment  obtained  upon 
the  bond  accompanying  a  mortgage,  upon  the  docket  of  the  court  in 
which  such  judgment  is  obtained,  is  a  di  vesture  of  title  in  favor  of  the 
assignee  and  notice  to  that  effect. 

A,  a  first  mortgagee,  obtained  judgment,  assigned  it  upon  the  docket, 
and  satisfied  his  mortgage  of  record.  After  the  Satisfaction,  a  second 
mortgage  upon  the  same  property  was  assigned  by  the  holder  to  B. 
Held,  that  the  assignment  upon  the  docket  was  notice  to  B  that  his 
assignor  had  no  title.  De  Witt'*  App.,  S.  C.  of  Pa.,  Leg.  Int.,  Oct.  80, 
1874 ;  Leg.  Gazette,  Nov.  20, 1874. 

2.  Mortgage  distinguished.  —  Judgment.  —  Sheriff's  sale.  — 
Trust.  —  Limitations.  —  The  defendant  having  purchased  with  his 
own  funds  a  judgment  against  a  bankrupt,  caused  execution  to  be  issued 
upon  it,  and  at  the  sheriff's  sale  became  the  purchaser  of  certain  real 
estate  subject  to  its  lien,  with  the  knowledge  of,  and  upon  an  alleged 
understanding  with  the  bankrupt,  that  out  of  the  rents  and  proceeds  of 
sale  of  the  real  estate  he  should  reimburse  himself  the  moneys  paid  for 
the  judgment,  and  also  certain  indebtedness  due  from  the  bankrupt,  and 
pay  over  the  balance  to  the  latter.  Held :  1.  That  whatever  rights  and 
liabilities  may  have  been  created  by  this  transaction  there  was  nothing  in 
it  of  the  value  of  a  mortgage. 

1  The  opinion  in  this  case  contains  an  elaborate  and  somewhat  exhaustive  examination  of 
the  authorities  upon  the  point  at  issue.  To  the  contrary  see  Judge  Cooler's  opinion  in  Pcopj* 
t.  Bagley,  reported  in  the  Central  Law  Journal  for  June  18, 1874,  referred  to  in  1  Am.  L.T. 
N.  8. 130. 
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2.  That  if  there  was  a  trust  created  it  was  by  parol  and  without  con- 
sideration, and  would  not  support  an  action. 

8.  That  the  statute  of  limitations  commenced  .to  run  from  the  day  the 

Proceeds  of  the  lands  came  into  possession  of  the  defendant.     Hyde  v. 
\ndlay,  D.  C.  U.  S.  CaL,  Pac.  Law  Rep.,  Nov.  10,  1874. 

MUNICIPAL  CORPORATION. 

1.  Police  power  of  city  to  regulate  speed  op  railroad  trains. 

—  A  city,  under  its  police  power,  may  regulate  by  ordinance  the  speed  at 
which  railroad  trains  shall  be  movea  within  its  limits.  P.  R.  R.  Co.  v. 
James,  S.  C.  of  Pa.,  Leg.  Int.,  Nov.  20,  1874 ;  Pittbs.  L.  J.,  Nov.  25, 
1874. 

2.  Liability  of  city  to  keep  its  streets  in  repair.  —  Where  it 
appeared  that  a  street  was  of  such  width  and  in  such  a  state  of  repair 
that  the  plaintiff,  who  had  suffered  an  injury  by  driving  into  a*  gully, 
might,  by  reasonable  care,  have  avoided  the  cause  of  the  accident,  it  was 
held  that  the  city  was  not  liable.  Brown  v.  Mayor,  $c,  S.  C.  Mo.,  Cent. 
L.  J.,  Nov.  20, 1874. 

8.  Destruction  of  buildings  to  prevent  spread  of  firs. — 

Municipal  corporations,  whose  officers  are  by  law  authorized  to  raze 

buildings  "  when  they  shall  deem  it  necessary  to  arrest  the  progress  of  " 

fire,  are  not  liable  to  the  person  whose  property  is  thus  destroyed.    Field 

v.  City  of  Des  Moines,  S.  C.  Iowa,  West.  Jur.,  Nov.  1874 ;  Chicago  L. 

N.,  Nov.  21, 1874. 

NATIONAL  BANK. 

1.  Usury.  —  Jurisdiction  of  state  court.  —  The  national  cur- 
rency act  does  not  prevent  an  action  in  a  state  court  against  a  national 
bank  to  recover  an  amount  usuriously  received  in  violation  of  state  laws. 
Steadman  v.  Redfield,  S.  C.  Tenn.,  Cent.  L.  J.,  Nov.  13,  1874. 

2.  Taxation  of  shares  of.  —  Under  the  laws  of  Nebraska  the  shares 
of  national  banks  afe  subject  to  taxation,  and  the  tax  may  be  enforced 
by  distraint.  First  Nat.  Bank  v.  Douglas  Co.,  C.  C.  U.  S.  D.  Neb., 
Cent.  L.  J.,  Nov.  20,  1874. 

NEGLIGENCE. 

See  Admiralty  ;  Common  Carrier  ;  Railroad,  1*;  Riparian  Rights. 

notice. 
.  See  Mortgage,  1 ;  Partnership,  1. 

PARENT  AND  CHILD. 

Public  school. — Authority  of  parent  in  selection  of  studies. 

—  A  parent  in  sending  his  child  to  school  surrenders  to  the  teacher  such 
control  over  the  child  as  is  necessary  for  the  proper  government  and  dis- 
cipline of  the  school.  But  where  the  parent  desires  that  the  child  shall 
omit  a  part  of  the  regular  course  of  study  and  so  directs  him,  the  teacher 
has  no  paramount  authority  to  enforce  the  study  of  the  omitted  part,  and 
corporal  punishment  of  the  child  for  disobedience  under  such  circum- 
stances is  an  unlawful  assault.  Morrow  v.  Wood,  S.  C  Iowa,  Am.  Law 
Reg.,  Nov.  1874. 
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PARTNERSHIP. 

1.  Limited  partnership.  —  Notice.  —  All  persons  dealing  with  a 
limited  partnership  are  chargeable  with  notice  of  the  scope  of  the  part- 
nership business  as  specified  in  the  articles  of  copartnership  when  the 
artibles  have  been  duly  filed  and  published  as  required  by  law.  Taylor  v. 
Bosch,  U.  S.  D.  C.  E.  D.  Mich.,  Cent.  L.  J.,  Nov.  6,  1874 ;  Leg.  Int., 
Nov.  13,  1874. 

2.  Contracts  by  general  partners  out  op  the  scope  op  the 
PARTNERSHIP  BUSINESS.  —  The  same  principle  of  law  that  protects  a 
general  partnership  against  liability  upon  contracts  by  individual  part- 
ners out  of  the  scope  of  the  partnership  business,  protects  the  capital  of 
special  partners,  in  a  limited  partnership  against  liability,  upon  like  con- 
tracts by  general  partners.  No  departure  by  general  partners,  no  matter 
how  cotnmon  or  long  continued,  if  not  consented  to  or  known  and  acqui- 
esced in  by  the  special  partners,  can  have  the  effect  to  change  or  enlarge 
the  scope  of  the  partnership  business  as  specified  in  the  articles  of  copart- 
nership,   lb. 

See  Bankruptcy,  4. 

PATENT. 

Recording  assignment. — Construction  op  sec.  11,  act  of  1886. 

—  Complainants,  in  a  bill  to  enjoin  the  infringement  of  a  patent  and  for 
an  account,  claimed  title  under  assignments  from  the  patentee,  executed 
in  1860,  of  the  right  under  the  patent  for  the  counties  of  W.  and  H.,  in 
Illinois.  Defendant  claimed  under  an  assignment  from  the  patentee,  exe- 
cuted in  1870,  of  all  his  right,  title,  and  interest  in  the  patent  in  certain 
territory,  including  Illinois,  which  assignment  was  first  recorded.  Held, 
that  the  first  assignment  was  operative,  though  not  recorded  until  after 
the  second.  Tumbull  v.  Wier  Blow  Co.,  C.  C.  U.  S.  No.  D.  HI.,  Chicago 
L.  N.,  Oct.  31, 1874. 

PATENT  (LAND). 

1.  Taxation.  —  Fraudulent  warrant.  —  In  18^8  the  plaintiff,  as 
the  assignee  of  a  lanct  warrant,  located  it  upon  a  tract  of  land  ;  in  1862, 
and  before  any  patent  had  issued,  the  proper  department  cancelled  the 
warrant  and  suspended  the  location  because  the  warrant  had  been  pro- 
cured to  be  issued  upon  false  and  forged  papers ;  the  plaintiff  in  the  latter 

Sirt  of  1862  substituted  another  warrant,  and  in  1863  received  a  patent : 
eld,  that  the  land  was  not  taxable  for  1861,  and  that  a  tax  sale  and  deed 
for  the  taxes  of  that  year  were  void.  Bronson  v.  Kukuk,  U.  S.  C.  C. 
Iowa,  West.  Jur.,  Nov.  1874, 

2.  Rights  of  assignee.  —  Estoppel.  —  The  assignee  of  a  land  war- 
rant, fraudulently  procured  from  the  government,  has  no  higher  legal 
rights  than  the  warrantee ;  and  the  government,  although  the  warrant  is 
regular  on  its  face,  is  not  estoppel  to  deny  its  validity,  although  it  be  in 
the  hands  of  an  assignee  for  value  and  without  notice.    lb. 

PLEADING  AND  PRACTICE. 
1.  THE  REMEDY  FOR  DISTURBANCE  OP  A  RIGHT  OP  WAY  ifl  an  action 
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of  trespass  on  the  case ;  not  by  proceedings  in  equity.     Jones  v.  Park, 
Com.  PL  Phil.,  Leg.  Int.,  Nov."  20,  1874. 

2.  Presumptions  as  to  questions  of  fact  in  an  appellate  court 
are  in  favor  of  the  judgment  of  the  court  below  under  all  circumstances. 
Hill  v.  Prescott,  S.  C.  Pa.,  Leg.  Int.,  Nov.  20,  1874. 

3.  An  appellate  court  will  not  undertake  to  determine  how  the 
court  below  should  have  found  upon  ambiguous  or  conflicting  oral  testi- 
mony. It  is  for  the  court  of  original  jurisdiction  to  decide  upon  the  mean- 
ing and  construction  of  the  oral  proof,  and  ascertain  all  implications  and 
inferences.  It  is  not  possible  to  transfer  to  the  appellate  court  the  whole 
litigation  of  law  and  fact  by  means  of  a  skilfully  constructed  case.  Earle 
v.  Westchester  Fire  Ins.  Co.,  S.  C.  Mich.,  Ins.  L.  J.,  Nov.  1874. 

See  Attorney  ;  Bankruptcy,  1,  2,  6. 

PUBLIC  SCHOOL. 

See  Parent  and  Child. 

RAILROAD. 

1.  Caboose.  —  Coal  train.  —  Negligence.  —  A  railroad  company 
is  not  liable  for  an  injury  to  a  person  travelling  gratuitously  in  the  caboose 
of  a  coal  train  by  invitation  of  the  conductor.  Such  a  person  is  not  a 
passenger.  Eaton  v.  D.  L.  ft  W.  It.  It.  Co.,  Com.  App.  N.  Y.,  Am. 
Law  Reg.,  Nov.  1874. 

2.  Jurisdiction. — Of  the  crossing  of  one  railroad  by  an- 
other.—  A  court  of  equity  has  jurisdiction  to  regulate  the  terms  upon 
which  one  railroad  company  shall  lay  its  track  across  that  of  another. 
N.  W.  E.  W.  Co.  v.  P.  JR.  W.  Co.,  C.  C.  U.  S.  No.  D.  111.,  Chicago  L. 
N.,  Nov.  14, 1874. 

See  Jurisdiction;  Municipal  Corporation;  Respondeat  superior. 

RESPONDEAT  SUPERIOR. 

Blasting.  —  Sub-contractor.  —  A  railroad  company  is  not  respon- 
sible for  an  injury  caused  by  blasting  done  by  a  sub-contractor.  McCqf- 
ferttf  v.  R.  B.  Co.,  Ct.  of  App.  N.  Y.,  Daily  Reg.,  Nov.  11, 1874 ;  Albany 
L.  J.,  Nov.  14, 1848. 

RIPARIAN  RIGHTS. 

Negligence. — Growth  of  vegetation  on  banks  of  stream.— 
Nuisance.  —  While  a  party  is  liable  for  an  invasion  of  riparian  rights  re- 
sulting from  negligence  in  permitting  an  accumulation  of  dirt  so  as  to 
abstract  the  natural  flow  of  water,  he  cannot  be  held  for  an  injury  which 
is  caused  by  the  growth  of  grass  or  other  vegetation  upon  the  banks  of  the 
stream.  But  such  vegetation  is  a  nuisance,  and  the  party  injuriously 
affected  may  enter  upon  the  lands  of  another  to  abate  it.  Knoll  v.  Light, 
S.  C.  of  Pa.,  Leg.  Int.,  Oct.  80, 1874. 

SALARY  OF  PUBLIC  OFFICER. 

An  ASSIGNMENT  of  the  salary  of  a  nublic  officer  is  void  on  the  ground 
of  public  policy.  Bliss  v.  Lawrence,  Ct.  App.  N.  Y.,  Daily  Reg.,  Nov.  9, 
1874. 
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SEDUCTION. 

Seduction  of  daughter.  —  Mother  may  maintain  action  for. 
—  In  the  State  of  New  York  a  widow  may  maintain  an  action  for  the 
seduction  of  her  daughter.  Furman  v.  Van  Size,  Albany  L.  J.,  Oct.  17, 
1874. 

8ET-OFF. 

1.  The  right  of  set-off  dates  from  the  time  defendant  had  notice. 
Miller  v.  Kreiter,  Leg.  Int.,  Oct.  9, 1874. 

2.  Individual  and  joint  claim.  —  One  defendant  may  set  off  liis 

^dividual  claim  against  a  joint  claim  against  himself  and  another  person. 

lb. 

SPECIFIC  PERFORMANCE. 

Misrepresentation.  — Where  a  party  had  represented,  contrary  to 
the  facts,  that  fever  and  ague  did  not  exist  in  a  certain  locality,  the  court 
refused  to  decree  specific  performance  of  a  contract  to  exchange  real 
estate.    Holmes  v.  Becker,  S.  C.  Pa.,  Leg.  Int.,  Nov.  20, 1874. 

SURETY. 

See  Estoppel. 

TAX  SALE. 

Where  two  town  lots  are  occupied  as  one  lot,  the  buildings 

being  partly  on  each,  they  may  be  sold  as  one  lot.     Weaver  v.  Grant, 

West  Jur.,  Oct.  1874. 

TRUST. 

See  Mortgage,  2. 

trust  deed. 

The  greatest  strictness  is  to  be  exercised  in  the  construction  of 
the  powers  contained  in  deeds  of  trust.  Walle  v.  Arnold,  Chicago,  L.  N., 
Oct.  17, 1874. 

.  ultra  vires. 

See  Building  Association. 

USURY. 

See  National  Bank,  1. 
verdict. 

"  Wb  the  jury  find  for  the  plaintiff  fifteen  dollars  and  ooets :  " 

Held,  to  be  a  valid  judgment  without  any  further  action  by  the  justice 

of  the  peace.    Merritt  v.   Tarman,  Chicago  L.  N.,  Oct  if,  1874';  Mo. 

West  Jur.,  Oct  1874. 

WARRANTY. 

Where  the  operation  of  a  new  machine  is  guaranteed  in  writ- 
ing, a  purchaser  may  retain  it  in  his  possession  for  trial  a  reasonable  time. 
Prov.  Steam  Engine  Co.  v.  Lochiel  iron  Co.,  Leg.  Int.,  Oct.  23, 1874. 
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WILL. 

1.  Construction.  —  Intent.  —  Remainder.  —  A  will  contained  the 
following  language :  — 

"  I  will  and  bequeath  to  my  dear  wife,  Sarah  Cooper,  all  my  stocks  which  I  own  in 
corporate  institutions  during  her  life ;  also  the  rents  arising  from  my  house  in  the  city  of 
Washington.  I  also  devise  and  bequeath  to  my  said  wife  the  usufruct  of  the  farm  on 
which  I  now  reside,  for  and  during  her  life,  with  the  option  of  selling  the  same  by  her, 
....  in  which  case  my  will  is  that  the  proceeds  shall  be  invested  in  stocks  of  some 
sound  and  corporate  institutions,  the  interest  from  the  same  to  be  enjoyed  by  my  said 
wife  for  and  during  her  life,  and  at  her  death  the  said  farm,  or  its  avails  if  previously 
sold  as  above  permitted,  to  be  appropriated  as  hereinafter  directed. 

"I  will  and  devise  to  my  son  William,  after  his  mother's  death,  the  interest  on  Si, 250 
stotric  now  held  by  me  in  Potomac  Insurance  Company,  Georgetown.  I  also  will  and 
beoueath  to  my  said  son,  William  Cooper,  a  vacant  lot  on  Capitol  Hill,  Washington  ;  and 
at  his  death  it  is  my  will  that  the  said  vacant  lot  and  aforementioned  stock  be  equally 
divided  between  his  children,  their  heirs  and  assigns  forever. 

"  To  my  son  John  I  give  and  bequeath,  at  his  mother's  death,  the  usufruct  of  the  afore- 
mentioned farm,  or  the  interest  of  its  avails,  if  previously  sold,  for  and  during  his  life; 
and  should  he  marry  and  have  legal  issue,  it  is  my  will  that  the  said  farm,  or,  if  previ- 
ously sold,  the  avails  thereof,  together  with  any  interest  that  may  be  due  thereon  at  his 
decease,  shall  be  equally  divided  amongst  his  children  when  they  shall  have  arrived  at 
the  age  of  twenty-one  years,  the  interest  in  the  mean  time  to  be  applied  to  their  mainten- 
ance. Should  my  said  son  John  die  without  lawful  issue,  it  is  my  will  that  the  said  farm, 
or  its  avails  in  case  of  its  being  sold,  be  equally  divided  between  my  other  children, 
share  and  share  alike  to  them,  their  heirs  and  assigns  forever. 

"  To  my  son  Joseph,  at  his  mother's  death,  I  give  and  bequeath  for  and  during  his  life, 
the  interest  on  $1,500  in  the  Alexandria  Corporation  stock,  held  by  me,  and  at  his  death 
the  said  stock  to  be  equally  divided  between  nis  children. 

"  To  my  daughter  Elizabeth  Cropley,  at  her  mother's  death,  I  give  and  bequeath  the 
rent  of  my  house  on  Pennsylvania  Avenue,  in  the  city  of  Washington,  situated  on  square 

,  for  and  during  her  life  ;  and  at  her  death  it  is  my  will  that  the  said be  sold, 

and  the  avails  thereof  become  the  property  of  her  children  or  child,  when  he,  she,  or 
they  have  arrived  at  the  age  of  twenty-one  years,  the  interest  in  the  mean  time  to  be 
applied  to  their  maintenance." 

Held,  that  William  took  a  vested  interest  in  the  bequest  in  question 
at  the  death  of  the  testator,  but  subject  to  open  and  let  in  after-born 
children,  and  to  take  effect  in  enjoyment  at  the  death  of  his  mother ; 
that  his  sister  at  her  birth,  took  a  like  vested  interest  to  the  extent  of  a 
moiety  ;  that  at  her  death  her  right  passed  to  him  as  distributee,  accord- 
ing to  the  statute  of  distribution  of  Maryland ;  that  at  his  death  all  his 
right  passed  to  his  mother,  the  complainant,  as  a  like  distributee  under 
the  same  statute.  That  if  the  property  shall  be  sold  at  her  death  all  the 
avails  will  go  to  her  legal  representative,  and  that  she  may  dispose  of 
them  in  advance  by  will,  or  leave  them  to  be  distributed  according  to  the 
statute.     Cropley  v.  Cooper,  Leg.  Gazette,  Oct.  2, 1874. 

2.  Impobttjnatb  persuasions  do  not  necessarily  constitute  undue  in- 
fluence. Tawney  v.  Lvhg,  S.  C.  of  Pa.,  Leg.  Int.,  Nov.  6, 1874 ;  Leg. 
Chron.,  Nov.  14, 1874 ;  Leg.  Gazette,  Nov.  20, 1874. 
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CIRCUIT  COURT  U.  S.— DISTRICT  OP  MARYLAND. 

[November,  1874.] 

of  the  effect  of  a  general  assignment  under  state  insol- 
vent laws  upon  the  title  of  a  patentee  during  original 
and  extended  term  of  the  patent. — use  as  evidence  of 

UTILITY. 

SOHA  UM  v.  BAKER  et  aL 

Action  on  the  case  for  infringement  of  patent. 

The  plaintiff  proved  that  his  intestate,  Frederick  Schaum,  was  the  first 
and  original  inventor  of  certain  new  and  useful  improvements  in  the  con- 
struction of  glass  furnaces,  foi-which  letters  patent  were  granted  to  his 
said  intestate  on  the  25th  of  April,  A.  D.  1854,  application  therefor  hav- 
ing been  made  on  the  1.7th  of  June,  A.  D.  1853.  That  said  letters  patent 
were  extended  to  plaintiff,  under  the  act  of  1836,  sect.  15,  on  the  23d  day 
of  April,  A.  D.  1868.  The  improvement  claimed  was  the  making  the  ex- 
ternal and  internal  configuration  of  the  breastwork  of  the  furnace  wall 
with  reentering  portions,  so  as  to  partly  embrace  the  pots  and  furnish 
room  for  additional  or  extra  teaze  or  ring  holes.  That  the  defendants 
had,  during  a  period  of  fourteen  months,  constructed  and  used  furnaces, 
embodying  the  configuration  of  the  breast  wall,  as  described  in  said  letters 
patent  was  not  denied. 

Plaintiff  offered  evidence  to  prove  that  by  the  use  of  the  said  improve- 
ment one  third  more  ware  could  be  made  at  the  same  expense — which 
defendants  denied.  Plaintiff  further  proved  that  said  improvements  were 
extensively  used  by  defendants  and  others. 

Defendants  proved  that  in  1856  plaintiff's  intestate  applied  for  the 
benefit  of  the  insolvent  laws  of  the  State  of  Maryland,  and  executed  an 
assignment  of  all  his  property,  estate,  rights,  and  claims  to  a  permanent 
trustee  for  the  benefit  of  his  creditors. 

Defendants  further  proved  that  their  firm,  Baker  Bros.  &  Co.,  was 
formed  in  July,  1872,  the  suit  being  instituted  in  October,  1873. 

The  court,  Giles,  J.,  instructed  the  jury  substantially  as  follows :  — 

1st.  That  the  patent  of  Frederick  Schaum  was  for  two  purposes.  The 
construction  of  glass  furnaces  by  making  the  external  and  internal  con- 
figuration of  the  breastwork  of  the  furnace  wall  with  reentering  portions, 
so  as — first,  to  partly  embrace  the  pots,  and  secondly,  to  furmsh  room 
for  additional  or  extra  teaze  or  ring  holes  more  than  were  to  be  found-  in 
the  glass  furnaces  known  and  constructed  at  or  before  the  date  of  the 
patent. 

2d.  That  the  plaintiff  was  entitled  to  recover  if  the  jury  should  believe 
that  plaintiff's  intestate  was  the  first  and  original  inventor  of  a  new  and 
useful  improvement  in  glass  furnaces  for  which  he  received  letters  patent', 
and  that  said  letters  patent  were  extended  to  the  plaintiff,  the  adminis- 
trator of  the  original  patentee  then  deceased,  and  should  further  find 
that  the  defendants  had,  since  the  granting  of  said  extension  and  since 
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July  1,  1872,  constructed  and  used  a  glass  furnace  or  furnaces  substan- 
tially embracing  the  improvements  described  in  said  letters  patent. 

8d.  That  considering  the  question  of  utility  in  the  preceding  instruc- 
tion, the  jury  are  instructed  that  the  fact  of  extensive  use  by  defendants 
and  others  is  evidence  of  utility. 

4th.  That  if  the  jury  believe  that  plaintiff's  intestate,  Frederick 
Schaum,  in  1856  applied  for  the  benefit  of  the  insolvent  laws  and  made 
an  assignment  to  nis  permanent  trustee,  the  plaintiff  is  not  entitled  to 
recover  for  breaches  of  the  original  patent. 

The  defendants  offered  the  following  prayer,  which  was  rejected :  — 

That  if  the  jury  find  that  if  the  said  Frederick  Schaum  applied  for  the 
benefit  of  the  insolvent  laws  of  Maryland  in  1856,  and  that  William 
George  Read  was  duly  appointed  his  trustee,  then  all  the  interest  of  said 
insolvent  in  said  patent  and  his  right  to  an  extension  passed  to 
trustee  and  the  plaintiff  is  not  entitled  to  recover. 

Verdict  for  plaintiff. 

Messrs.  T.  Alex.  Seth  ft  Harry  E.  Mann,  for  plaintiff. 

Messrs.  F.  J*.  Brown  ft  F.  W.  Brune,  contra. 


NOTES  OF  NEW  BOOKS. 

Messes.  Robert  Clarke  &  Go.  have  issued  the  new  edition  of  Fortescue's  De 
Laudibus  Legum  Angliae,  hitherto  mentioned  in  the  Law  Times.  The  volume  is  uniform 
with  other  reprints  of  legal  classics  by  the  publishers,  the  good  taste  of  which  has  been 
universally  commended.    Price  $3. 

The  Law  or  Homesteads  and  Exemptions,  by  Seymour  D.  Thompson,  Esq., 
editor  of  the  Central  Law  Journal,  is  announced  by  Messrs.  Soule,  Thomas  &  Went- 
worth. 

Messrs.  D.  &  J.  B.  Brown1,  of  Springfield,  have  ready  the  U.  S.  Commissioner*9 
Manual,  the  title  of  which  explains  its  nature.    Price  $3. 

Messrs.  Little,  Brown  &  Co.  have  nearly  ready  a  new  edition  of  BlackweWs 
Tax  Titles  and  RedfieltTs  Leading  Cases  on  Wills. 

A  Supplement  to  Simmons's  Digest,  digesting  volume  1,  Pinney's  Reports,  and 
volumes  21  to  31  inclusive,  Wisconsin  Reports,  has  been  issued  by  Messrs.  Gould  &  Son, 
of  Albany.    Price  $6.60. 
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Thomas  F.  Tipton. 

Pac.  Law  Rep. Pacific  Law  Reporter,  San  Francisco,  Cal., 

J.  P.  Bogardus. 
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J.  W.  &  J.  S.  Murray. 

W.  L.  R Washington  Law  Reporter,  Washington, 

D.  C.,  Powell  &  Ginck. 

West.  Jur Western  Jurist,  Des  Moines,  Iowa, 

Mills  &  Co. 

ADMIRALTY. 

1.  Navigable  river  defined.  —  Fox  River  in  Wisconsin  a  navi- 
gable river.  —  A  river  that  is  capable  in  its  natural  state  of  being  used 
for  purposes  of  commerce,  no  matter  in  what  mode  the  commerce  may  be 
conducted,  is  navigable  in  fact,  and  becomes  in  law  a  public  river  or  high- 
way. Vessels  of  any  kind  that  can  float  upon  the  water,  whether  propelled 
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by  animal  power,  by  the  wind,  or  by  the  agency  of  steam,  are,  or  may  be- 
come, the  mode  by  which  a  vast  commerce  can  be  conducted,  and  it  would 
be  a  mischievous  rule  that  would  exclude  either  in  determining  the  navi- 
gability of  a  river.  The  Fox  River,  Wisconsin,  is  a  navigable  river.  J7. 
S.  v.  The  Montello,  S.  C.  U.  S.,  Chicago  L.  N.,  Dec.  26, 1874 ;  Int.  Rev. 
Rec,  Jan.  11,  1875. 

2.  Seaman's  wages.  —  Disrating.  —  When  on  a  voyage  from  Glas- 
gow to  Buenos  Ayres,  from  thence  to  Portland,  Oregon,  and  back  to  a  port 
in  the  United  Kingdom,  the  cook  and  steward,- who  is  not  a  seaman,  is 
disrated  a  few  days  out  from  B.  A.  on  a  charge  of  wasting  provisions,  and 
put  before  the  mast,  it  amounts  to  a  rescission  of  the  contract  by  the  mas- 
ter, and  the  steward  may,  when  he  arrives  at  Portland,  accept  such  rescis- 
sion and  claim  his  discharge  ;  but  what  compensation,  if  any,  he  shall  have 
for  his  services,  depends  upon  the  particular  circumstances  of  the  case. 
The  Hotspur,  D.  C.  U.  S.  Oregon,  Pac.  Law  Rep.,  Dec.  24,  1874. 

3.  Where  under  the  British  merchants  shipping  act  of  1854 
the  duration  of  a  voyage  is  described  in  the  shipping  articles  as  probably 
twelve  months,  a  seaman  signing  the  articles  engages  absolutely  to  make 
the  voyage,  whether  the  duration  of  it  be  more  or  less  than  that  period, 
provided  the  master  in  good  faith  endeavors  to  accomplish  the  voyage 
within  the  time  mentioned.     lb. 

4.   A   CONTRACT  BY  A  MINOR  TO   SERVE  AS  A  SEAMAN  is  a  voidable 

one,  and  may  be  avoided  by  such  minor  at  any  time  before  its  completion, 
and  thereafter  he  is  not  bound  by  it  in  any  manner  ;  neither  can  he  sue 
upon  it  for  his  services,  but  may  recover  the  value  of  such  services,  allow- 
ing for  any  injury  which,  the  owners  may  sustain  by  reason  of  the  avoid- 
ance of  the  contract.     lb. 

See  Jurisdiction. 

ATTORNEY. 

See  Contract,  3 ;  Negligence,  3. 

BANKRUPTCY. 

1.  Lien. — When  not  lost  by  taking  fraudulent  bill  of  sale. 
—  This  was  an  action  of  trover  to  recover  the  value  of  a  large  quantity 
of  saw-logs  alleged  to  have  been  fraudulently  transferred  by  Alexander 
Blake,  the  bankrupt,  to  the  defendants.  There  had  been  several  contracts 
between  these  parties  which  were  merged  in  the  contract  of  January  25, 
1868.  By  this  agreement  Blake  engaged  to  deliver  to  the  defendants,  to 
be  sawed  on  shares,  eighteen  millions  of  feet  of  pine  saw-logs.  The  de- 
fendants agreed  to  advance  Blake  four  dollars  per  thousand  feet,  to  be  paid 
as  the  work  progressed,  and  to  be  applied  exclusively  to  this  purpose  to 
secure  the  advances,  with  a  stipulated  rate  of  interest.  The  property  in 
the  logs  was  conveyed  to  the  defendants,  and  the  right  of  possession  in- 
vested in  them,  who  covenanted  when  the  lumber  was  manufactured  to 
send  it  forward  and  sell  it  to  the  best  advantage,  the  net  proceeds  to  be 
equally  divided  between  the  parties.  Blake,  on  the  25th  of  May,  1868, 
informed  the  defendants  that  he  was  unable  to  pay  his  debts,  and  proposed 
to  make  an  assignment ;  but  they  objected  to  this,  and  requested  him  to 
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make  a  bill  of  sale  of  his  property  to  them,  which  he  did.  including  the 
logs.  The  bill  of  sale  was  executed  with  a  view  of  giving  the  defendants 
a  preference,  and  was  contrary  to  the  provisions  of  the  bankrupt  law. 
Held,  under  the  evidence,  that  the  contract  of  January  25  was  not  aban- 
doned by  the  parties  and  merged  in  the  bill  of  sale ;  that  the  creditors 
having  elected  to  avoid  the  fraudulent  conveyance,  take  the  property  as 
though  it  had  never  been  made,  and  subject  to  all  lawful  liens  upon  it ; 
that  the  assignee,  standing  in  the  place  of  the  bankrupt,  acquired  no 
greater  rights  than  he  possessed,  and  the  defendants  neither  gained  or  lost 
any  rights  because  of  the  bill  of  sale.  Avert/  v.  Hackley^  S.  C.  U.  S., 
Chicago  L.  N.,  Dec.  19, 1874.  # 

2.  Discharge.  —  Restraining  proceedings  at  law.  —  In  stny 
case  where  a  discharge  may  be  a  bar  to  a  debt,  claim,  liability,  or  demand 
against  a  bankrupt,  a  suit  at  law  to  collect  the  same  must  be  restrained 
until  the  application  for  a  discharge,  if  made  and  prosecuted  with  reason- 
able diligence,  has  been  determined.  If  the  creditor  would  avoid  such 
bar,  he  must  come  into  the  bankruptcy  court  and  oppose  a  discharge  in  the 
modes  pointed  out  by  the  act.  In  re  Archenbrann^  D.  C.  U.  S.  E.  D. 
Mich.,  Chicago  L.  N.,  Dec.  19,  1874. 

3.  Creditor  omitted  from  the  schedule  and  not  notified  of 
the  proceedings.  —  Any  debt,  &c,  which  "might  have  been  proved," 
whether  actually  proved  or  not,  comes  clearly  within  the  category  of  debts, 
&c,  as  to  which  a  discharge  is  declared  by  sec.  34  to  be  a  release,  even 
though  the  creditor  owning  such  debt,  &c,  was  omitted  from  the  schedule 
and  received  no  notice  of  the  proceedings.    lb. 

4.  Jurisdiction.  —  Jurisdiction,  either  of  the  proceedings  or  to  grant 
a  discharge,  is  not  made  to  depend  upon  the  correctness  of  the  schedule  of 
the  creditors,  or  upon  the  actual  reception  of  notice  of  the  proceedings  by 
creditors.  The  court  obtains  full  and  complete  jurisdiction  for.  all  pur- 
poses whatsoever  by  the  petition,  whether  voluntary  or  involuntary,  adju- 
dication and  warrant,    lb. 

* 

CAPTURED  AND  ABANDONED  PROPERTY  ACT. 

The  word  "  owner,"  as  used  in  the  third  section  of  the  captured  and 
abandoned  property  act,  "  having  a  right  to  the  proceeds  thereof,"  is  he 
who  has  the  legal  interest  in  the  proceeds,  and  a  factor  who  made  ad- 
vances before  the  capture  can,  at  most,  recover  only  to  the  extent  of  his 
lien.  TJ.  S.  v.  Villalonga^  S.  C.  U.  S.,  Chicago  L.  N.,  Jan.  2, 1875 ;  Int. 
Rev.  Rec,  Jan.  11, 1875. 

CHAMPERTY. 

See  Contract,  3. 

commission  merchant. 

See  Factor. 

constitutional  law. 

1.  Tonnage  tax  defined.  —  Ordinance  of  New  Orleans. — 
Article  1332  void.  —  An  ordinance  of  the  city  of  New  Orleans,  which 
demanded  of  all  steamboats  which  shall  moor  or  land  in  any  part  of  the 
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port  of  New  Orleans  a  sum  measured  by  the  tonnage  of  the  vessel,  is  a 
tonnage  tax  within  the  meaning  of  the.  federal  Constitution,  and,  therefore, 
void: 

It  is  a  tax  for  the  privilege  of  stopping  in  the  port  of  New  Orleans,  and 
cannot  be  justified  under  the  plea  tnat  it  is  intended  as  a  compensation 
for  the  use  of  wharves  built  by  the  city. 

For  the  use  of  wharves,  piers,  and  similar  structures,  whether  owned 
by  individuals  or  by  the  city  or  other  corporation,  a  reasonable  compensa- 
tion may  be  charged  to  the  vessel,  to  be  regulated  in  the  interest  of  the 
public  by  the  state  legislature  or  city  council.  But  in  the  exercise  of 
this  right  care  must  be  taken  that  it  is  not  made  to  cover  a  violation 
of  the  federal  Constitution,  which  prohibits  the  states  to  lay  any  duty  of 
tonnage. 

Any  duty,  or  tax,  or  burden  imposed  under  the  authority  of  the  states, 
which  is  in  its  essence  a  contribution  claimed  for  the  privilege  of  arriving 
and  departing  from  a  port  of  the  United  States,  and  which  is  assessed  on 
a  vessel  according  to  its  carrying  capacity,  is  a  violation  of  that  provision 
unless  the  consent  of  Congress  be  obtained.  Cannon  v.  City  of  New 
Orleans,  S.  C.  U.  S.,  Chicago  L.  N.,  Jan.  2,  1875 ;  Int.  Rev.  Rec.,  Jan.  11, 
1875. 

2.  Constitutional  law.  —  Power  of  legislature  to  release 
state's  lien  upon  railroad.  —  The  Constitution  of  Missouri  provides 
that  "  the  general  assembly  shall  have  no  power,  for  any  purpose,  to 
release  the  lien  held  by  the  state  upon  any  railroad."  Held,  that  this  did 
not  prohibit  the  legislature  from  compounding  a  debt  due,  and  to  become 
due,  by  a  railroad  company  to  the  state,  and  thereby  discharging  the 
state's  lien. 

The  Missouri  Pacific  Railroad  Company  had  become  liable  to  the  State 
of  Missouri  for  the  payment  of  $7,000,000  of  state  bonds,  which  had  been 
issued  in-aid  of  this  road,  which  bonds  had  not  yet  matured,  and  also  for 
$4,000,000  interest  on  said  bonds,  which  the  company  had  failed  to  pay 
when  due.  An  act  of  the  legislature  directed  a  sale  of  the  road  under 
the  state's  lien  thereon,  but  contained  also  a  provision  that  if  the  railroad 
company  should,  at  any  time  within  ninety  days  of  the  1st  day  of  April, 
1868,  pay  into  the  treasury  of  the  state  the  sum  of  three  hundred  and 
fifty  thousand  dollars,  in  the  bonds  of  the  state,  or  in  money,  then,  and 
in  that  event,  the  governor  should  not  advertise  the  road  for  sale  ;  and  if 
the  company  should,  within  ninety  days  thereafter,  pay  into  the  state 
treasury  an  additional  sum  equal  to  five  millions  of  dollars  in  all  (either 
in  cash  or  Missouri  state  bonds),  the  governor  should,  upon  the  produc- 
tion of  the  receipts  of  the  state  treasurer  for  the  said  amounts,  execute 
and  deliver  to  the  said  Pacific  Railroad  Company  a  deed  of  release  for  all 
claims,  title,  and  interest  which  the  State  of  Missouri  had  in  and  to  the 
railroad,  its  property  and  appurtenances ;  and  that  the  Pacific  Railroad 
Company  should,  from  and  after  the  delivery  of  the  deed,  be  fully  dis- 
charged from  all  claims  or  debts  due  the  state,  and  all  liability  growing 
out  of  the  issue  of  the  bonds  of  the  state  to  aid  in  the  construction  of 
their  railroad.  Held,  (1.)  That  this  act  did  not  contravene  the  consti- 
tutional provision  above  recited.  (2.)  That  it  did  not  contravene  the 
fourth  section  of  that  part  of  the  Constitution  of  Missouri  known  as  the 
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Railroad  Ordinance,  wjiich  provides  that  in  case  the  railroad  companies 
which  had  received  state  aid  shall  refuse  or  neglect  to  pay  a  tax  on  their 
gross  receipts  levied  by  such  ordinance,  and  the  interest  or  principal  of 
any  of  said  bonds,  or  any  part  thereof,  should  remain  due  and  unpaid,  the 
general  assembly  should  provide  by  law  for  the  sale  of  the  railroad  and 
other  property,  and  the  franchise  of  the  company  that  should  be  thus  in 
default,  under  the  lien  reserved  to  the  state,  and  should  appropriate  the 
proceeds  of  such  sale  to  the  payment  of  the  amount  remaining  due  and 
unpaid  from  said  company.  This  ordinance  did  not  forbid  the  sale  of  a 
defaulting  railroad,  except  at  public  auction,  for  a  price  equal  to  the  full 
amount  of  the  debt  of  the  defaulting  company,  and  without  a  reservation 
of  a  lien  upon  the  property  sold,  not  merely  for  the  unpaid  part  of  the 
purchase  money,  but  for  all  that  remains  unpaid  of  the  debt  for  which  the 
property  is  sold,  but  it  left  the  legislature  tree  to  provide  other  means  of 
collecting  the  debt  and  enforcing  the  lien.  Woodson  v.  Murdoch,  S.  C. 
U.  SM  Cent.  L.  J.,  Dec.  11, 1874 ;  Chicago  L.  N.,  Dec.  19,  1874. 

3.  Acts  of  legislature.  —  subject  matter  not  expressed  in 
title.  —  The  act  in  question  was  entitled,  "  An  act  for  the  sale  of  the 
Pacific  Railroad,  and  to  foreclose  the  state's  lien  thereon,  and  to  amend 
the  charter  thereof."  Held,  that  it  was  not  obnoxious  to  a  constitutional 
inhibition  against  the  passage  of  acts  which  relate  to  more  than  one  sub- 
ject, and  that  not  expressed  in  the  title.     lb. 

CONTRACT. 

1.  Memorandum  op  sale  op  real  estate.  —  Evidence. — Where 
a  bill  is  filed  to  compel  the  defendant  to  perform  a  written  memorandum 
for  the  sale  of  real  property,  and  the  defendant  denies  that  he  executed 
the  alleged  memorandum,  but  admits  that  the  signature  thereto  is  his, 
and  the  grantee,  who  has  assigned  all  his  interest  to  other  parties,  who,  in 
turn,  have  assigned  to  the  complainant,  denies  that  he  ever  purchased,  or 
agreed  to  purchase,  the  premises,  but  admits  that  the  agreement  is  in  his 
handwriting,  and  that  the  defendants  signed  it ;  and  the  same  is  corrobo- 
rated by  other  circumstances,  the  law  attaches  a  force  to  the  writing  which 
the  evidence  of  the  parties  cannot  overthrow,  and  the  contract  for  the  sale 
will  be  recognized  and  enforced.  Sanborn  v.  O'Donnoghue,  S.  C.  D.  C, 
W.  L.  R.,  Dec.  22, 1874. 

2.  Legal  tender.  —  payment  in  coin.  —  Since  the  passage  of  the 
legal  tender  act  of  1862,  a  debtor  can  pay  his  debt  with  legal  tender  notes 
only  when  his  contract  does  not  specify  that  payment  shall  be  made  in 
coin.  When  he  has  undertaken  to  discharge  his  obligation  by  payment  in 
gold  or  in  silver,  he  will  be  held  to  his  contract  as  specifically  made. 

Where  there  is  no  express  promise  to  pay  in  gold,  the  implication  must 
be  found  in  the  language  of  the  contract.  It  is  not  to  be  gathered  from 
the  presumed  or  real  expectations  of  the  parties.  State  of  Maryland  v. 
B.  £  0.  B.  B.  Co.,  S.  C.  U.  S.,  lb. 

3.  Champerty.  —  A  bill  was  brought  for  the  purpose  of  enforcing  the 
specific  performance  of  a  contract,  in  the  following  words :  "  We  have 
employed  R.  and  S.  to  institute  a  suit  in  chancery  for  us  against  D.,  for 
the  recovery  of  seventy-eight  and  a  half  acres  of  land  in  Prmce  George's 
County,  Ma.,  under  a  contract  of  said  D.  with  H.,  dated  3d  September, 
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1869.  And  we  hereby  agree  and  bind  ourselves  to  give  said  attorneys, 
R.  and  S.,  one  third  part  of  whatever  may  be  revered  from  said  D., 
whether  the  same  be  in  land  or  money.  We  also  authorize  our  said  attor- 
neys to  compromise  and  settle  the  said  controversy  on  such  terms  and 
conditions  as  to  them  may  seem  proper,  and  we  hereoy  ratify  and  confirm 
whatever  they  may  do  in  the  premises ;  and  agree  to  pay  them  the  amount 
above  specified,  whether  the  recovery  shall  be  by  suit  or  by  compromise 
and  settlement,  as  herein  authorized.9'  Held,  that  the  contract  was 
champertous.    Stanton  v.  Raskin,  S.  C.  D.  C.,  W.  L.  R.,  Dec.  29, 1874. 

See  Admiralty,  4 ;  Trust. 

CORPORATION. 

1.  Insolvent  bank. — Proportionate  liability  op  stockhold- 
er.—  A  bank  charter  contained  a  provision  that  "stockholders  are 
bound  respectively  for  all  debts  of  the  bank  in  proportion  to  their  stock 
holden  therein."  Held,  that  each  stockholder,  on  the  insolvency  of  the 
bank,  was  only  bound  to  creditors  to  pay  a  sum  which  shall  bear  the  same 
proportion  to  the  whole  indebtedness  of  the  bank  that  his  stock  bears 
to  the  whole  capital;  that  this  proportion  could  only  be  ascertained  in 
equity,  in  a  suit  in  which  an  account  could  be  taken  and  an  order  for  dis- 
tribution made,  once  for  all ;  and  that  one  creditor,  for  himself  alone, 
could  not,  under  this  and  other  provisions  of  the  charter,  maintain  an 
action  against  a  single  stockholder,  to  enforce  the  latter's  liability  to 
creditors.  Pollard  v.  Bailey,  S.  C.  U.  S.,  Cent.  L.  J.,  Jan.  1,  1875  ;  W. 
L.  R.,  Jan.  5, 1875. 

2.  Subscription.  —  Conditional  contract.  —  Abandonment  of 
project  to  form  company.  —  A  paper  was  circulated  for  the  purpose 
of  obtaining  subscriptions  to  enlarge  the  capital  of  an  insurance  com- 
pany and  establish  a  branch  office  in  New  York ;  but  before  the  required 
amount  was  subscribed  upon  this  paper  the  solicitors  of  subscriptions,  with 
the  consent  of  the  defendant,  abandoned  the  enterprise  for  the  purpose 
of  establishing  an  independent  company.  After  the  abandonment  the 
deficiency  to  the  required  amount  was  obtained  through  the  exertions  of 
the  plaintiffs.  Held,  that  if  the  paper  was  a  present  agreement  to  pay 
money  to  the  plaintiffs,  then  any  parol  or  unexpressed  condition  between 
subscribers  and  plaintiffs  would  not  invalidate  it,  and  it  was  not  in  the 
power  of  the  solicitors  of  subscriptions  to  abandon  it;  and  that  if  the 
subscription  paper  was  merely  an  experiment,  and  not  to  be  delivered  till 
the  whole  sum  was  raised,  then  the  solicitors  were  the  agents  of  both 
parties,  and  the  defendant  was  not  bound  by  it ;  but  if  they  were  agents 
of  the  plaintiff  merely,  then  thd  defendant  is  liable.  If  the  paper  was 
merely  an  escrow  or  unperfected  instrument,  whose  validity  was  dependent 
on  the  whole  amount  being  raised,  and  if  before  this  was  done  the  project 
was  abandoned  and  the  paper  given  up  to  the  subscribers  as  an  abandoned 
contract,  then  it  was  not  binding.  Brewers*  Fire  Ins.  Co.  v.  Clauson,  Ins. 
L.  J.,  Dec.  1874. 

CRIMINAL  LAW. 

Where  an  indictment  charges  two  felonies  in  separate  counts, 
and  there  is  a  specific  finding  that  the  accused  is  guilty  upon  one  of  the 
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counts,  the  verdict  is  to  be  regarded  as  tantamount  to  an  acquittal  of  the 
offence  charged  in  the  other  count.  Bell  v.  The  State,  S.  C.  Ala.,  Cent. 
L.  J.,  Dec.  18, 1874. 

DAMAGES. 

Measure  of,  in  action  for  hike  of  chattel.  —  In  an  action  on 
an  express  contract  for  the  hire  of  a  chattel,  with  warranty  of  quality, 
and  at  a  stipulated  price,  the  measure  of  damage  is  the  price  agreed  upon. 
Woodward  v.  Stein,  Superior  Ct.  Cin.,  Am.  Law  Rec.,  Dec.  1874. 

DEED. 

1.  Delivery  expounded  and  instanced  by  Mr.  Justice  Hunt  writing 
for  the  Supreme  Court  of  the  "United  States.  Adams  v.  Adams,  Chicago 
L.  N.,  Jan.  2, 1875. 

2.  To  convert  a  deed  absolute  on  its  face  into  a  mortgage 
by  oral  testimony,  a  contract  to  that  effect  must  be  clearly  proved. 

A  knowledge  of  the  facts  and  circumstances  must  be  brought  home  to 
the  owner  of  the  legal  title,  before  he  shall  be  affected  thereby.  Plumer 
v.  Q-uthrie,  S.  C.  Pa.,  Leg.  Gaz.,  Jan.  8, 1875. 

3.  Record  of. — Index.  —  A  deed  regularly  acknowledged  or  proved, 
and  recorded  in  the  proper  book,  and  indexed  in  the  separate  index  appro- 
priated to  the  book,  but  not  in  the  general  index  of  all  the  deed  books,  is 
not  defectively  recorded.  Schell  v.  Stein,  S.  C.  Pa.,  Leg.  Int.,  Dec.  11, 
1874. 

See  Evidence,  3. 

delivery. 

Third  party.  —  A  delivery  to  a  railroad  company  for  a  third  party  is 
not  a  consummated  delivery.  How&  v.  McVay,  S.  C.  Pa.,  Leg.  Int.,  Dec. 
11, 1874. 

ESTOPPEL. 

See  Pleading  and  Practice,  4. 

evidence. 

1.  Trover.  —  Offer  to  prove  that  A  received  goods  suppos- 
ing them  to  be  his  own.  —  In  an  action  of  trover  for  the  wrongful 
conversion  of  certain  barrels  of  oil,  an  offer  to  prove  that  the  defendant 
below  received  the  oil  from  the  company  supposing  it  to  be  his  own,  was 
refused.  Held,  to  be  error.  Waring  v.  P.  It.  R.  Co.,  S.  C.  Pa.,  Leg. 
Gaz.,  Jan.  8, 1875. 

2.  The  declarations  of  a  devisee  are  not  competent  to  affect  his 
co-devisees.    Irwin  v.  West,  S.  C.  Pa.,  Leg.  Int.,  Dec.  11,  1874. 

3.  Expert  testimony.  —  Deed.  —  The  defendant  offered  W.  as  an 
expert  to  testify  that  upon  the  face  of  the  conveyance  of  real  estate,  it  did 
not  apply  to  or  cover  the  premises  in  controversy.  Experts  cannot  be 
called  to  give  their  opinions  on  a  subject  of  this  character.  Witnesses- 
are  competent  to  show  lines  and  measurements,  but  the  construction  of 
written  instruments  is  for  the  court  alone.  Norment  v.  Fastnaght,  S.  C. 
D.  C,  W.  L.  R.,  Dec.  1, 1874. 

•    See  Contract,  1. 
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FAC-SIMILE. 
See  SIGNATURE. 

FACTOR. 

What  constitutes  a  factor  ob  commission  merchant.  —  A 
agreed  to  receive  coal,  and  hoist  from  the  vessel  and  put  the  same  on  the 
dock,  pay  the  lake  freight,  and  charge  the  cost  of  hoisting  and  patting  the 
coal  on  the  dock  and  the  lake  freight  paid  by  him  against  the  coal,  and  to 
receive  for  docking,  screening,  selling,  and  delivering  the  coal,  including 
his  commissions,  the  sum  of  one  dollar  and  fifty  cents  per  ton  on  all  coal 
delivered  at  any  point  outside  of  the  yard  requiring  carting,  and  one  dollar 
per  ton  on  all  coal  delivered  op  the  yard,  and  an  additional  commission  of 
fifty  per  cent,  of  the  net  profits  on  sales,  &c,  and  also  to  guarantee  payment 
on  all  sales,  advance  on  the  coal  as  it  was  shipped  three  dollars  per  ton  of 
the  invoice  price,  to  be  drawn  for  at  sight  on  bills  of  lading,  and  pay  to  B 
as  the  coal  was  sold,  the  balance  of  the  proceeds  of  sales.  He  also  agreed 
not  to  sell  the  coal  below  the  market  price  ruling  at  the  time  the  sales 
were  made,  and  to  render  monthly  statements  of  accounts.  There  was 
nothing  said  about  selling  the  coal  or  any  interest  in  it  to  A,  nor  was  any 
language  used  from  which  it  could  be  reasonably  presumed  that  the  inten- 
tion of  the  parties  was  to  invest  A  with  the  ownership  of  the  property. 
Held)  that  A  was  a  factor  or  'commission  merchant ;  that  the  fact  that 
he  was  to  receive  a  portion  of  the  net  profits  on  sales  does  not  prove  that 
he  was  a  partner,  as  they  were  given  merely  as  a  part  of  his  compensation. 
Burton  v.  Q-oodspeed,  S.  C.  111.,  Chicago  L.  N.,  Dec.  26, 1874. 

INSURANCE. 

1.  Receipt  in  full.  —  Certain  buildings  were  insured,  $500  on  the 
house,  $600  on  the  barn,  &c.  Held,  that  a  receipt  for  $500  paid  on  the 
house  as  a  full  satisfaction  of  the  loss  sustained  on  the  policy,  was  no  bar 
to  a  recovery  for  loss  upon  the  barn,  &c.  Redfield  v.  Holland  Pur.  Ins. 
p?.,  Com.  App.  N.  Y.,  Ins.  L.  J.,  Dec.  1874. 

2.  Waiver  of  forfeiture.  —  A  policy  contained  the  condition :  "  If 
the  assured  shall  have  or  shall  hereafter  make  any  other  insurance  on  the 
property  hereby  insured,  or  any  part  thereof,  without  the  consent  of  the 
company  written  hereon,  this  policy  shall  be  void."  The  day  after  the  fire 
the  local  agent  informed  the  company  of  the  fire,  and  a  few  weeks  subse- 
quently the  company  required  full  plans  and  specifications  of  the  house 
destroyed.  At  the  time  that  the  policy  was  renewed,  the  local  agent  knew 
that  additional  insurance  had  been  procured,  and  gave  his  assent  thereto. 
Held)  that  there  was  a  waiver  of  the  forfeiture  by  the  company.  Web- 
ster v.  Phoenix  Ins.  Co.,  S.  C.  Wise,  lb. 

3.  A  policy  covering  a  building  and  machinery  is  defeated  by 
a  defect  in  respect  of  either.  The  contract  is  an  entire  one  and  must 
stand  or  fall  as  a  whole.  Bowman  v.  Franklin  Fire  Ins.  Co.,  Ct.  App. 
Md.,  lb. 

4.  Payment  of  premium.  —  Return  of  premium  to  agent. — 
Where  the  insurance  agent  keeps  a  premium  and  commission  account  with 


February,  1875.]  THE  AMERICAN  LAW  TIMES.  25 

Vol.  33.]  Digest  of  Caibs.  [No.  2. 

the  company,  and  settles  by  certified  checks  for  the  gross  balance  after 
deducting  hf8  commiasionB  ;  'and,  with  the  approval  of  the  partnership  to 
which  the  insured  belongs,  retains  the  premium  out  of  the  funds  of  such 
partnership  in  his  hands  and  includes  the  amount  in  his  usual  certified 
check,  which  is  realized  by  the  company,  the  payment  is  valid,  and  not 
defeated  by  the  company's  return  of  the  money  to  the  agent.  Chiakering 
v.*  Globe  Mvt.  Life  Ins.  Co.,  S.  C.  Mass.,  A.  L.  J.,  Jan.  2, 1875. 

5.  Mistake  in  life  policy  touching  age  of  insured  may  be 
corrected  AFTER  death.  —  Where  in  an  application  for  a  policy  of 
life  insurance,  intended  to  be  for  the  sum  of  $5,000,  the  age  of  the  appli- 
cant, by  the  mutual  mistake  of  the  person  taking  the  application  and  the 
applicant,  is  stated  at  twenty-nine  years  when  his  true  age  was  thirty-nine 
years,  and  a  less  premium  has  in  consequence  been  paid,  a  premium  suffi- 
cient to  secure  an  insurance  in  the  sum  of  $3,676.81 ;  and  the  company 
issues  a  policy  for  $5,000,  for  the  premium  paid,  under  such  mistake  as  to 
the  age  of  the  insured,  the  beneficiary  of  such  policy,  after  the  death  of 
the  insured,  may  maintain  an  action  to  correct  such  mistake  and  to  recover 
upon  the  policy  so  corrected.  Continental  Life  Ins.  Co.  v.  Goodall,  Supe- 
rior Ct.  Cin.,  Am.  Law  Rec,  Dec.  1874. 

See  Corporation,  2. 

INTERNAL  REVENUE. 

See  Principal  and  Surety. 

JURISDICTION. 

Admiralty.  —  Suits  between  foreigners.  —  The  district  courts  of 
the  United  States  as  courts  of  admiralty  have  jurisdiction  of  torts  com- 
mitted on  the  high  seas,  without  reference  to  the  nationality  of  the  vessels 
on  which  they  are  committed  or  that  of  the  parties  to  them. 

Such  jurisdiction  will,  in  the  discretion  of  the  court,  be  declined  in  suits 
between  foreigners,  where  it  appears  that  justice  would  be  as  well  done  by 
remitting  the  parties  to  their  home  forum.  But  where  the  suit  is  between 
foreigners  who  are  subjects  of  different  governments,  and  therefore  having 
no  common  home  forum,  the  jurisdiction  will  not  be  declined.  Bernhard 
v.  Greene^  D.  C.  U.  S.  Oregon,  Pac.  Law  Rep.,  Dec.  29, 1874. 

See  Bankruptcy,  4. 

legal  tender. 

See  Contract,  2. 

LEX  LOCI. 

Marriage. —  A  marriage  in  the  State  of  Michigan,  to  be  valid,  must 
be  made  in  the  presence  of  a  minister  or  magistrate. 

Issue  of  a  marriage  alleged  to  have  been  made  in  Michigan,  but  not  ac- 
cording to  the  provisions  of  the  statute  in  that  state,  cannot  recover  prop- 
erty in  Pennsylvania,  as  the  legality  of  the  marriage  is  to  be  determined 
by  the  laws  of  the  state  where  the  marriage  contract  was  made.  Meister 
v.  Bissell,  C.  C.  U.  S.  W.  D.  Pa.,  Leg.  Int.,  Jan.  1, 1875. 
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LIMITATIONS. 

Set-off.  —  The  running  of  the  statute  against  a  claim  which 
defendant  interposes  as  a  set-off  is  not  stopped  by  the  commencement  of 
the  suit.  It  is  not  stopped  until  the  set-off  is  pleaded.  QHmare  v.  Reed, 
S.  C.  Pa.,  Leg.  Gazette,  Jan.  8, 1875. 

MARRIAGE. 

See  Lex  Loci. 

MINOR. 

See  Admiralty,  4. 

MORTGAGE. 

See  Deed,  2. 
MUNICIPAL  CORPORATION. 

See  Negligence,  1,  2. 

NE  EXEAT. 

See  Pleading  and  Practice,  1. 
negligence. 

1.  The  mere  slippery  condition  of  a  sidewalk,  arising  from  the 
ordinary  action  of  the  elements,  is  not  a  defect  which  will  render  a  city 
liable  for  negligence,  if  the  walk  is  properly  constructed.  Perkins  v.  City 
of  Fond  du  JJae,  S.  C.  Wise,  Mo.  West.  Jur.,  Jan.  1875. 

2.  Accident  by  reason  op  accumulation  op  ice  or  snow. — A 
municipal  corporation  is  responsible  for  the  damage  resulting  to  a  foot  pas- 
senger from  an  accident  to  him,  caused  by  the  dangerous  accumulation 
upon  the  sidewalk  of  a  street  of  ice  and  snow.  McLaughlin  v.  City  of 
Corry^  S.  C.  Pa.,  Leg.  Gaz.,  Jan.  8,  1875. 

3.  Attorney.  —  Payment.  —  Misunderstanding.  —  A  gave  B  a 
sum  of  money  to  be  paid  into  court,  but  B,  misunderstanding  him,  paid 
it  to  the  attorney  of  the  judgment  creditor.  Held,  that  B  would  be 
liable  for  acting  carelessly  or  negligently,  even  if  done  in  good  faith,  but 
the  understanding  about  its  proper  payment  should  be  clear  and  explicit. 
Canfield  v.  Ghilmore,  S.  C.  Pa.,  Leg.  Int.,  Dec.  11, 1874. 

See  Railroad,  2. 

pleading  and  practice. 

1.  Ne  exeat.  —  In  a  proceeding  by  ne  exeat  it  must  be  shown  by  the 
petition  that  the  debtor  has  been  guilty  of  fraud,  or  that  there  is  a  strong 
presumption  of  fraud.  Malcolm  v.  Andrews,  S.  C.  111.,  Chicago  L.  N., 
Dec.  19, 1874. 

2.  An  agreement  to  dispense  with  the  due  and  formal  au- 
thentication of  records  of  judgment  in  another  state,  reserving  the 
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right  to  object  to  such  records  on  other  grounds,  is  binding  on  the  plain- 
tiff.    Bowman  v.  Franklin  Ins.  Co.,  Ct.  App.  Md.,  Ins.  L.  J.,  Dec.  1874. 

3.  Foreign  corporation.  —  A  statute  of  Oregon  provided  that  "a 
foreign  corporation,  before  doing  business  in  the  state,  must  duly  execute" 
a  power  of  attorney,  appointing  an  agent  upon  whom  all  process  might  be 
served  in  suits  against  such  corporation.  Held,  that  such  a  corporation, 
before  complying  with  said  act,  had  no  power  to  contract  ofc  sue  in  the 
state,  and  that  the  act  was  prohibitory,  and  anything  done  by  the  corpo- 
ration contrary  to  it  was  illegal  and  void.  In  re  Comstock  $  Co.,  D.  C. 
U.  S.  Oregon,  Pac.  Law  Rep.,  Dec.  22, 1874. 

4.  The  doctrine  of  estoppel  in  pais  does  not  extend  so  far  as  to 
enable  a  person  or  corporation  to  do  in  effect  what  is  forbidden  by  law, 
or  what  they  are  otherwise  incapable  of  doing ;  and  therefore  a  party  to  a 
contract  with  a  foreign  corporation  made  in  violation  of  the  above  men- 
tioned act,  is  not  estopped  to  show  its  illegality  for  the  purpose  of  prevent- 
ing a  recovery  upon  it.     lb. 

5.  Withdrawal  of  appearance  by  attorney.  —  A  withdrawal, 
"  without  prejudice  to  the  plaintiff,"  of  a  general  appearance  entered  by 
an  attorney  for  the  defendant,  means  that  the  position  of  the  plaintiff  is 
not  to  be  unfavorably  affected  by  the  act  of  withdrawal ;  that  all  his  rights 
are  to  remain  as  they  then  stood.  Hence  where  there  has  been  error  in 
the  beginning  of  an  action,  as,  ex.  gr.,  one  of  foreign  attachment,  by  rea- 
son of  want  of  notice  required  by  statute  to  be  given  to  the  defendant,  and 
an  attorney  appears  generally  for  such  defendant,  and  so  cures  the  defect, 
the  advantage  thus  given  to  the  plaintiff  is  not  taken  away  by  a  with- 
drawal declared  to  be  "without  prejudice"  to  him.  Crpighton  v.  Kerr, 
S.  C.  W.  S.,  Leg.  Gaz.,  Dec.  4, 1874. 

6.  Replevin.  —  A  claim  against  the  late  corporation  of  Wash- 
ington, commonly  called  a  voucher,  consisting  of  a  bill  for  work  performed 
by  plaintiff  for  the  corporation,  together  with  certificates  of  the  proper 
officers  that  it  was  duly  approved  and  allowed  for  the  sum  of  $6,096.75, 
is  not  strictly  a  commercial  instrument ;  but  where  it  has  been  indorsed  in 
blank  by  the  plaintiff  and  delivered  to  a  broker  as  security  to  raise  money, 
and  no  mark  put  on  it  to  designate  a  wish  to  control  it,  or  to  restrict  the 
indorsement,  and  as  paper  of  this  kind  is  extensively  used  for  the  purpose 
of  borrowing  money :  Held,  that  he  could  not  maintain  replevin  to  re- 
cover the  voucher  from  an  innocent  bond  fide  holder  for  a  valuable  consid- 
eration, without  tendering  him  the  amount  paid  therefor.  Talty  v.  Freed- 
men's  Tr.  Co.,  S.  C.  D.  C.,  W.  L.  R.,  Dec.  8,  1874. 

See  Criminal  Law  ;  Jurisdiction  ;  Limitations. 

principal  and  surety. 

Internal  revenue. — Where  a  distiller's  bond  described  a  dis- 
tillery as  being  located  at  a  particular  place,  and  it  appeared  that  no  dis- 
tillery was  carried  on  at  the  place  named,  it  was  held  that  the  sureties  on 
the  bond  were  not  liable  for  the  default  of  their  principal  occurring  in  re- 
spect of  a  distillery  located  at  another  place  than  that  specified,  u.  8.  v. 
Boecker,  S.  C.  U.  S.,  W.  L.  R.,  Dec.  29, 1874. 
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RAILROAD. 

.  1.  Construction  op  the  constitution  of  Pennsylvania  in  re- 
spect OF  ONE  RAILROAD  CROSSING  ANOTHER.  —  The  appellee  Sought  to 

have  their  railroad  cross  the  railroad  of  the  appellant  at  grade.  Upon 
proceedings  in  equity,  and  an  appeal  from  the  decree  of  the  court  below, 
the  court  held,  section  1  of  article  17  of  the  new  Constitution,  which  gives 
railroad  companies  the  right  to  have  their  roads  cross  the  roads  of  other 
companies,  leaves  the  legislature  the  determination  of  how  the  roads  shall 
cross. 

It  appearing  that  the  crossing  asked  for  is  not  u  the  one  which  will  in- 
flict the  least  practicable  injuryon  the  rights  of  the  appellant,"  and  that 
it  would  be  reasonably  practicable  to  avoid  a  grade  crossing,  the  appellee 
cannot  have  its  road  cross  in  the  manner  asked  for.  P.  $  C.  R.  R.  Co. 
v.  8.  W.  P.  R.  W.  Co.,  S.  C.  Pa.,  Leg.  Gaz.,  Jan.  8, 1875. 

2.  Injury  to  passenger  through  disorderly  conduct  in  car.  — 
The  plaintiff  -below  lost  an  eye  through  the  quarrel  of  a  couple  of  drunken 
men  on  a  car  in  which  he  was  a  passenger.  Held,  that  the  company  was 
liable,  as  it  was  the  clear  duty  or  its  employees  to  repress  all  disorderly 
conduct  in  their  cars.  P.  <f  V.  R.  R.  Co.  v.  Pillow,  S.  C.  Pa.,  Leg.  Gaz., 
Jan.  8, 1875. 

SET-OFF. 

See  Limitations. 

signature. 

« 

A  printed  fag-simile  of  the  autograph  of  a  person,  adopted  by  the 
user  for  the  purposes  of  a  signature,  is  a  valid  signature  at  common  law. 
Pennington  v.  Baehr,  S.  C.  Cal.,  Pac.  Law  Rep.,  Dec.  29, 1874. 

SUBSCRIPTION. 

See  Corporation,  2. 

TROVER. 

See  Evidence,  1. 

TRUST. 
A  MERE  NAKED  VERBAL  AGREEMENT  BY  A  PURCHASER  at  a  sheriff's 

sale,  with  his  own  money,  that  he  will  hold  the  premises  in  trust  for  the 
defendant,  neither  vests  any  equitable  estate  in  the  defendant  under  the 
statute  which  prohibits  parol  declarations  of  trusts,  so  that  no  claim  to 
the  money  could  exist  in  him  under  the  common  count,  nor  does  it  give 
any  ground  for  an  action.  Dollar  Sav.  Bank  v.  Bennett,  Pittsb.  L.  J., 
Dec.  9, 1874. 

VENDOR  AND  VENDEE. 
A  VENDEE  OF  LAND  UNDER  ARTICLES  OF  AGREEMENT    may  Set  up 

an  outstanding  title  not  in  himself,  for  he  is  not  compelled  to  accept  from 
his  vendor  an  imperfect  title,  neither  can  he  be  compelled  to  relinquish 
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his  possession  until  his  vendor  has  made  him  whole  as  to  purchase  money 
which  he  has  paid;  and  improvements  which  he  has  put  upon  the  property. 
Stephen*  v.  Black,  S.  C.  Pa.,  Leg.  Gaz.,  Jan.  8, 1875. 

WAREHOUSEMAN. 

Liability  of,  defined.  —  In  the  case  of  a  common  carrier  the  law 
has  imposed  higher  obligations,  and  demands  a  greater  degree  of  diligence 
than  in  ordinary  pursuits.  Persons  engaged  in  the  usual  avocations  of 
life  are  only  heS  I  reasonable  care  and'Sigence,  whilst  carriers  are  held 
to  the  highest  degree  of  care  which  the  mind  is  capable  of  exercising,  for 
the  safety  of  persons  intrusted  to  their  care  to  be  carried,  that  is  consistent 
with  the  exercise  of  their  business.  And  a  carrier  of  property  is  an 
insurer  against  all  casualties  except  the  acts  of  God  or  the  public  enemy. 
But  an  ordinary  warehouseman  is  only  liable  for  ordinary  care,  such  care 
as  prudent  men  usually  exercise  over  their  own  property.  Thus,  there  is 
a  broad  difference  between  the  liability  of  a  carrier  and  a  warehouseman 
as  to  the  custody  of  goods.  The  same  difference  seems  to  exist  as  to  the 
means  of  approaching  the  warehouse,  or  the  vessel,  train,  or  other  means 
of  transportation.  A  railway  company  is  bound  to  not  only  provide  safe 
engines,  cars,  track,  and  other  machinery  and  servants,  but  they  are  bound 
to  provide  and  maintain  safe  platforms  and  approaches  to  the  cars  on  their 
road.  Carriers  by  water  are  also  required  to  furnish  safe  approaches  to 
their  vessels.  Again,  a  wharfinger  is  not  distinguishable  on  principle 
from  a  warehouseman,  and  it  has  not  been  distinguished  in  adjudged 
cases,  whilst  the  case  of  a  carrier  has  always  been  treated  as  an  excepted 
case,  turning  on  principles  peculiar  to  public  policy.  •  Buckingham  v. 
Fisher,  S.  C.  111.,  Chicago  L.  N.,  Jan.  2, 1875. 

WILL. 

Construction.  —  A  will  devised  fourteen  lots  of  ground  in  the  city  of 
Washington,  in  trust  "  for  a  site  for  the  erection  of  a  hospital  for  found- 
lings, to  be  built  and  erected  by  any  association,  society,  or  institution  that 
may  hereafter  be  incorporated  by  act  of  Congress,  as  well  for  such  hospi- 
tal ;  and  upon  such  incorporation  upon  further  trust  to  grant  and  convey 
said  trust  estate  to  the  institution  so  incorporated,  which  conveyance  shall 
be  absolute  and  in  fee :  Provided,  nevertheless,  that  such  corporation  shall 
be  approved  by  my  said  trustees,  or  the  stfrvivors  of  them,  or  their  suc- 
cessors in  the  trust ;  and  if  not  so  approved,  then  upon  further  trust  to 
hold  the  said  lots  for  the  same  purpose,  until  a  corporation  shall  be  so 
created  by  act  of  Congress,  and  shall  meet  the  approval  of  said  trustees, 
&c,  to  whom  full  discretion  is  given  in  this  behalf ;  and  upon  such  ap- . 
proval  in  trust,  to  convey  as  aforesaid,"  &c.  Held,  that  the  devise  was  not 
void  under  the  rule  in  regard  to  perpetuities,  nor  on  account  of  the  uncer- 
tainty of  its  objects.  Ould  v.  Washington  Hospital,  S.  C.  D.  C,  W.  L.  R., 
Dec.  15, 1874. 
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CIRCUIT  COURT  UNITED  STATES.  —  DISTRICT   OF  MINNE- 
SOTA. 

[December,  1874.] 

bankruptcy.  —  fraudulent  conduct  of  claimant.  —  advance  by 

father  to  son. 

IN  RE  ATTERBURY. 

Mr.  Justice  Miller.    I  find  the  following  facts :  — 

1.  That  Atterbury,  the  father,  advanced  to  his  son,  the  partner  of 
Baker,  the  sum  of  $10,000,  which  was  not  intended  as  a  loan'  to  the  part- 
nership, bat  as  an  advance  to  the  son  by  the  father,  which  was  no  just 
claim  against  the  insolvent  partnership. 

2.  I  find  that  said  Atterbury,  the  father,  also  loaned  the  partnership 
the  further  sum  of  $9,155.25,  which  was  intended  by  both  the  father 
and  the  members  of  the  partnership  as  a  loan  of  money  to  the  firm,  and 
which,  but  for  the  next  finding  of  fact,  would  now  be  a  valid  claim  against 
the  assets  of  the  bankrupt  firm  in  the  hands  of  the  assignee. 

3.  I  find  that  the  appellee,  Edward  J.  C.  Atterbury,  the  father,  with 
full  knowledge  that  the  sum  of  $10,000  aforesaid  was  an  advance  to  his 
son,  and  well  knowing  that  he  had  induced  some  of  the  creditors  of  the 
firm  to  extend  credit  by  his  statement  that  this  $10,000  was  such  an 
advance,  and  was  not  claimed  by  him  as  a  debt  against  the  firm,  did, 
nevertheless,  claim  that  sum,  and  the  $9,155.25  also,  in  all  the  sum  of 
$19,155.25,  against  the  estate  of  the  bankrupts,  and  did  file  that  claim 
with  the  assignee,  and  did  support  that  claim  oy  a  false  oath,  and  did,  in 
support  of  it  in  this  suit,  falsely  swear  that  it  was  not  an  advance  to  his 
son,  but  was  a  just  claim  against  the  assets  of  the  firm  in  the  hands  of  the 
assignee. 

Conclusion  of  Law.  And  I  am  of  opinion,  as  a  conclusion  of  law 
from  the  foregoing  facts,  that  said  Edward  J.  C.  Atterbury  is  not  entitled 
to  receive  from  the  assignee  of  said  bankrupt  partnership  any  part  of  said 
sum  of  $19,155.25, — neither  the  $10,000  advanced  to  the  son,  nor  the 
$9,155.25  actually  loaned  to  the  partnership. 

The  decree  of  the  district  court  is  reversed. 


SUPREME  COURT  OP  THE  UNITED  STATES. 

[October,  1874.] 
BOLEY  v.  griswold. 

* 

A  statute  provided  that  in  an  action  for  the  recovery  of  personal  property,  the  judg- 
ment might  be  for  possession,  or  the  value,  in  case  a  delivery  could  not  be  had, 
with  damages.  Held,  that  a  judgment  for  the  value  alone  was  not  necessarily  er- 
roneous. 
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Mr.  Chief  Justice  Watte  delivered  the  opinion  of  the  court. 

All  errors  assigned  on  this  record  were  abandoned  at  the  argument  ex- 
cept the  first,  which  relates  to  the  form  of  the  judgment.  The  action  was 
for  the  recovery  of  the  possession  of  personal  property.  The  civil  practice 
act  of  Montana  provides  that  the  judgment  in  such  an  action  may  be  for 
the  possession  of  the  property,  or  the  value  thereof  in  case  a  delivery  can- 
not be  had,  and  damages  for  the  detention. 

The  judgment,  as  entered,  recites  a  verdict  in  favor  of  the  plaintiff  for 
three  thousand  eight  hundred  dollars  damages,  and  the  recovery  was  in 
accordance  therewith.  The  claim  now  is  that  a  judgment  for  the  value 
is  erroneous,  except  as  an  alternative  upon  the  non-delivery  of  the  prop- 
erty. It  is  true  that  there  can  be  no  judgment  for  the  value  if  there  can 
be  a  delivery  of  the  property ;  but  it  is  not  true  that  a  judgment  is  neces- 
sarily erroneous  if  the  alternative  is  not  expressed  upon  its  face.  The 
court  must  be  satisfied  that  the  delivery  cannot  be  made  before  it  can  ad- 
judge absolutely  the  payment  of  money.  But,  if  so  satisfied,  it  may  so 
adjudge.  A  special  finding  to  that  effect  is  not  necessary.  An  abso- 
lute judgment  for  the  money  is  equivalent  to  such  a  finding. 

In  one  part  of  this  record  it  appears  that  the  verdict  was  for  the  return 
of  the  property,  or,  in  case  that  could  not  be  made,  for  three  thousand 
dollars,  the  value,  and  eight  hundred  dollars  damages  for  the  detention. 
The  judgment  was  for  the  money,  and  the  presumption  is,  in  the  absence 
of  anything  in  the  record  to  the  contrary,  that  before  it  was  rendered  the 
court  had  become  judicially  satisfied  that  the  property  could  not  be  re- 
turned. In  a  court  of  error  every  presumption  is  in  favor  of  the  validity 
of  the  judgment  brought  under  consideration.  Error  must  appear  affirm- 
atively before  there  can  be  a  reversal. 

The  judgment  of  the  supreme  court  is  affirmed. 


COURT   OF   COMMON  PLEAS  OF   PHILADELPHIA. 

[November,  1874.] 

trade-mark.  —  infringement.  —  expert  testimony.  —  masking 
label  "patented."  — "  rising  moon  stove  polish"  not  an  in- 
fringement op  "  rising  sun  stove  polish." 

MORSE  v.  WORRELL. 

This  was  a  motion,  before  answer,  to  continue  an  ex  parte  special  in- 
junction, prayed  for  in  the  bill  filed  by  complainants,  who  were  proprie- 
tors of  the  " Rising  Sun  Stove  Polish"  to  restrain  the  manufacture  and 
sale,  by  defendants,  of  packages  of  stove  polish,  of  similar  size  and  shape, 
and  inclosed  in  wrappers  of  a  similar  color,  on  one  side  of  which  was  a 
vignette  with  the  words  "  Rising  Moon  Stove  Polish" 

The  vignettes,  on  complainants'  packages,  represented  a  sun,  with 
diverging  rays,  rising  over  a  body  of  water ;  that  of  defendants  a  moon, 
without  rays,  rising  over  water.    Complainants'  labels  had  the  words, 
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"  This  trade-mark  patented  October  29,  1872,"  printed  across  the  device, 
which  had  been  registered  under  the  act  of  Congress  of  July  8, 1870, 

Affidavits,  made  by  various  dealers,  were  read  on  behalf  of  complain- 
ants, alleging  that  their  article  was  widely  known,  and  that,  in  their 
opinion,  defendants'  trade-mark  was  calculated  to  deceive.  Defendants 
then  read  a  large  number  of  affidavits  denying  those  of  complainants. 

Paxson,  J.,  said,  in  substance,  that  affidavits  of  "  experts,"  who  some- 
times have  a  very  crude  notion  of  what  constitutes,  in  law,  a  trade-mark, 
or  its  violation,  were  only  of  weight  in  so  far  as  they  threw  light  upon 
the  case.  In  cases  of  this  kind  the  court  must  exercise  its  independent 
judgment.  The  resemblance  on  the  side  on  which  the  vignette  was 
printed  on  the  packages  sold  by  both  parties  was  striking.  The  packages 
were  similar  in  size,  shape,  and  color.  This  alone,  however,  was  not 
always  enough  to  justify  an  interlocutory  injunction.  The  words  "  Stove 
Polish,"  appearing  in  both  vignettes,  being  the  commercial  name  of  the 
article,  could  not  be  appropriated  by  either  party.  Complainants  had  the 
word  "  Patented  "  upon  their  label.  A  label  could  not  be  patented.  This 
was  not  a  reason  for  refusing  the  injunction,  however,  as  doubtless  the 
real  meaning  to  be  attached  to  the  word  was,  that  a  description  and  claim 
had  been  filed  by  plaintiffs  at  the  patent  office. 

The  plaintiffs'  claim,  as  filed  at  the  patent  office,  included  only  the 
word  "  Sun "  in  various  combinations.  Without  deciding  that  they 
were  limited  to  their  claim  as  filed  there,  it  was  to  be  remarked  that  the 
word  "  Rising  "  was  only  appropriated  in  connection  with  "  Sun."  The 
defendants  did  not  use  it  in  that  connection. 

The  line  between  what  is  the  genuine  and  what  the  simulated  trade- 
mark was  somewhat  nice,  and  this  case  was  close  upon  the  border.  An 
injunction  might  not  be  refused  on  final  hearing,  or  after  an  action  at  law, 
but  at  present  the  plaintiffs'  case  was  not  sufficiently  clear. 

Injunction  refused. 


NOTES  OF  NEW  BOOKS. 


Messrs.  Callaghan  &  Co.,  of  Chicago,  have  ready  a  Digest  of  the  Law  of  Railways,  — 
a  complete  digest,  it  is  stated,  of  all  the  decisions  of  tne  courts  of  this  country  involving 
the  law  of  railways. 

The  Law  of  Attorneys  is  announced  by  Messrs.  Soule,  Thomas  &  Wentwortb, 
of  St.  Louis. 

Dr.  Wharton's  new  work  on  Negligence,  published  by  Messrs.  Kay  &  Bro. 
of  Philadelphia,  meets  with  the  highest  commendation,  and  appears  to  be  generally  re- 
garded as  of  equal  rank  with  his  earlier  productions.    Price  $7.50. 

The  Washington  Law  Reporter,  edited  by  H.  T.  Taggart,  Esq.,  and  published  by 
Messrs.  Powell  &  Ginck,  commends  itself  to  the  profession  and  others  as  a  periodical 
of  exceptional  interest.  The  principal  cases  are  from  the  supreme  court  of  the  District 
of  Columbia,  and  are  most  satisfactorily  reported.  The  decisions  of  the  Commissioner 
of  the  General  Land  Office  are  another  special  feature.    Subscription  price  $5. 

Messrs.  H.  O.  Houghton  &  Co.  have  just  issued  Massachusetts  Reports,  Vol.  115, 
which  is  the  first  bearing  the  name  of  the  new  Reporter,  John  Lathrop,  Esq.  The  pub- 
lishers have  made  certain  changes  in  the  typography  and  binding  of  the  Reports  wnich 
greatly  improve  their  appearance. 
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DIGEST  OF   CASES 

PUBLISHED  IN  EXTENSO  IK   LATE   ISSUES  OF  AMEEICAN    LEGAL  PERI- 
ODICALS. 

ABBREVIATIONS. 

Albany  L.  J Albany  Law  Journal,  Albany,  N.  Y., 

Weed,  Parsons  &  Co. 

Am.  Law  Rec American  Law  Record,  Cincinnati,  O., 

H.  M.  Moos. 

Am.  Law  Reg American  Law  Register,  Philadelphia,  Pa., 

D.  B.  Canfield  &  Co. 

Cent.  L.  J Central  Law  Journal,  St.  Louis,  Mo., 

Souls,  Thomas  &  Wrntworth. 

Chicago  L.  N Chicago  Legal  News,  Chicago,  III., 

Chicago  Legal  News  Co. 

Daily  Reg Daily  Register,  New  York, 

303  Broadway,  N.  Y. 

Ins.  L  J Insurance  Lmw  Journal,  New  York, 

C.  C.  Hine,  176  Broadway. 

Int.  Rev.  Rec Internal  Revenue  Record,  New  York, 

W.  P.  &  F.  C.  Church. 

Leg.  Chron Legal  Chronicle,  Pottsville,  Pa., 

Sol.  Foster,  Jr. 

Leg.  Gaz Legal  Gazette,  Philadelphia,  Pa., 

King  &  Baird. 

Leg.  Int Legal  Intelligencer,  Philadelphia,  Pa., 

J.  M.  Power  Wallace. 

N.  B.  R National  Bankruptcy  Register,  New  York, 

McDivitt,  Campbell  &  Co. 

Pac.  Law  Rep Pacific  Law  Reporter,  San  Francisco,  Cal., 

J.  P.  Bogardus. 

Pittsb.  L.  J Pittsburg  Legal  Journal,  Pittsburg,  Pa., 

J.  W.  &  J.  S.  Murray. 

West.  Jur Western  Jurist,  Des  Moines,  Iowa, 

Mills  &  Co. 

ADMIRALTY. 

The  res  must  be  seized  before  the  libel  is  filed  in  cases  where 
there  is  a  forfeiture  or  libability  to  seizure  for  an  offence  against  the  laws  , 
of  the  United  States. 

The  seizure  may  be  made  by  any  officer  of  the  United  States,  by  direc- 
tion of  the  secretary  of  the  treasury,  or  by  an  officer  of  the  customs 
without  directions.  U.  S.  v.  The  May,  C.  C.  U.  S.  E.  D.  Wise,  Chicago 
L.  N.,  Jan.  23,  1875. 

vol  ii.  3   . 
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ATTORNEY. 

See  Negligence,  2;  Voluntary  Service.    # 

BANKRUPTCY. 

1.  Constitutional  provision  construed.  —  Railroad.  —  It  is  not 
necessary  to  its  constitutionality  that  a  bankrupt  act  should  provide  for  the 
discharge  of  all  persons  included  within  its  terms.  Railroad  corporations 
would  have  been  excepted  by  name  had  Congress  intended  to  exclude 
them  from  the  operation  of  the  law.  In  re  Cal.  Pac.  R.  It.  Cb.,  D.  C. 
U.  S.  Cal,  11  N.  B.  R.  No.  5. 

2.  Power  of  court  to  inquire  as  to  value  of  securities  held 

BY  CREDITORS.  —  The  court  has  authority  to  inquire  into  and  determine 
what  is  the  value  of  the  securities  held  by  the  creditors  of  the  alleged 
bankrupt,  in  order  to  ascertain  whether  the  claims  of  the  petitioning  cred- 
itors are  of  the  amount  required  by  the  amended  bankrupt  act.  A  secured 
creditor  must  be  deemed  to  have  a  "  provable  "  debt  within  the  meaning 
of  the  39th  section  of  said  act.     lb. 

8.  Practice.  —  Service  upon  corporation.  —  The  bankrupt  act 
declares  that  the  word  "  person  "  shall  include  corporations,  and  service  is, 
therefore,  to  be  made  personally  on  a  corporation,  by  delivering  a  copy  of 
the  petition  and  order  to  show  cause  to  its  head  or  principal  officers,  and 
the  "  usual  place  of  abode  "  must  be  construed  to  mean  its  principal  place 
of  business.     lb. 

4.  Practice.  —  Agent. — Verification  of  petition.  —  Injunc- 
tion. —  There  is  no  provision  of  law,  authority,  or  precedent,  which  re- 
quires that  the  authority  under  which  an  agent  of  the  petitioning  cred- 
itors acts  should  'be  set  forth.  The  amended  act  provides  that  there  must 
only  be  five  signers  to  the  petition,  and  allows  both  the  signing  and  the 
verification  to  be  done  by  an  agent,  when  the  first  five  signers,  or  any  of 
them,  are  absent.  In  this  case  it  appears  by  the  sworn  statements  of  the 
agent,  as  contained  in  the  two  petitions,  the  one  for  an  adjudication  of 
bankruptcy,  the  other  praying  lor  an  injunction,  that  one  third  of  the 
creditors  have  not  united  in  the  petition  for  an  adjudication.  The  court 
is  at  liberty  to  examine  the  petition  for  an  injunction  in  deciding  this 
question,  inasmuch  as  it  might  have  been  incorporated  in  the  petition  for 
an  adjudication,  and  come  to  a  conclusion  in  the  facts  therein  stated,  even 
though  the  petition  for  an  adjudication  contains  an  explicit  and  positive 
averment  that  the  debts  due  the  petitioners  amount  to  at  least  one  third 
of  all  the  debts  provable  against  the  debtor.  A  debtor  ought  not  to  be 
compelled  to  file  a  full  list  of  his  creditors,  when  it  appears  from  the 
sworn  statements  of  the  petitioning  creditors  that  the  requisite  amount 
and  number  have  not  petitioned.  Ten  days'  additional  time  allowed  in 
which  to  obtain  the  consent  of  other  creditors  to  join  in  the  petition,     lb. 

5.  Seizure  by  marshal.  —  The  seizure  of  the  goods  of  an  execution 
defendant  by  the  marshal  under  a  warrant  of  seizure,  upon  an  adjudica- 
tion of  bankruptcy  on  a  creditor's  petition,  is  such  an  execution  of  process 
as  will  divest  the  lien  of  a  prior  unlevied  execution.  In  re  TKlts,  D.  C.  U. 
S.  W.  D.  Mo.,  lb. 
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6.  "  Separate  estate  "  defined.  —  Separate  estate,  in  the  meaning 
of  the  bankruptcy  law,  is  that  in  which  each  partner  is  separately  inter- 
ested at  the  time  of  the  bankruptcy.  It  might  have  been  used,  it  is  true, 
in  connection  with  and  for  the  benefit  of  the  partnership  business ;  but 
the  term  "  Separate  Estate  "  can  be  applied  only  to  property  so  used 
which  belonged  to  one  or  more  of  the  partners,  to  the  exclusion  of  the 
rest.     In  re  Lowe^  D.  C.  U.  S.  E.  D.  Mich.,  lb. 

7.  Partnership  assets  must  be  applied  to  the  payment  of  partner- 
ship debts  without  reference  to  any  disproportion  of  the  interests  of  the 
individual  partners  as  between  themselves.     lb, 

8.  Recovery  of  property  by  assignee  under  section  35.  —  To 
authorize  the  assignee  to  recover  money  or  property  received  by  way  of  a 
preference,  under  .the  35th  section  of  the  bankrupt  act,  it  is  necessary 
that  he  should  establish  not  only  the  act  of  *he  bankrupt  of  which  he 
complains,  but  also  that  it  was  done  with  a  view  to  give  a  preference  over 
other  creditors,  and  that  the  other  party  to  the  transaction  had  reasonable 
cause  to  believe  that  such  person  was  insolvent.  Mays  v.  Fritton,  S.  C.  U. 
S.,  lb. 

See  Bills  and  Notes,  5. 

bills  and  notes. 

1.  Bill  broker.  —  Notice.  —  Persons  purchasing  negotiable  paper 
from  a  bill  broker  are  not  affected  by  any  knowledge  which  the  broker 
may.  have  of  the  character  of  the  paper.  Moorekead  v.  Grilmore,  S.  C. 
Pa./  Pittsb.  L.  J.,  Jan.  13,  1875 ;  Leg.  Int.,  Jan.  22,  1875 ;  Leg.  Gaz., 
Jan.  29, 1875. 

2.  Indorsement  of  bill  by  married  woman.  —  In  the  State  of 
Illinois,  the  indorsement  of  a  promissory  note  by  a  married  woman  does 
not  charge  her  separate  estate.  To  render  the  separate  estate  of  a  married 
woman  liable,  the  debt  must  have  been  contracted  in  regard  to  it,  or  for 
her  own  benefit  on  the  credit  of  her  own  separate  property,  or  by  some  ap- 
propriate instrument  executed  by  her  with  a  view  to  making  the  debt  a  spe- 
cific charge  upon  it.  A  general  engagement  to  pay  a  debt  contracted  by  a 
single  bill  or  note  having  no  reference  to  her  separate  property,  will  create 
no  such  charge  upon  it.  Williams  v.  Hugnum,  S.  C.  111.,  Chicago  L.  N., 
Jan.  9,  1875. 

3.  Due  bill  not  a  promissory  note.  —  A  writing  in  these  words  : 
*•  Due  C.  &  B.  seventeen  dollars,  value  receiv6d.  F.  L.,"  does  not  import 
an  express  promise  to  pay,  but  is  merely  an  acknowledgment  of  indebted- 
ness, from  which  the  law  implies  a  promise  to  pay.  It  is  not  therefore  a 
44  promissory  note  not  negotiable,''  within  the  statute  which  fixes  the  limi- 
tation to  actions  upon  obligations  of  that  description.  [Two  judges  dis- 
senting.] Currier  v.  Lockivood,1  S.  0.  Conn.,  Am.  Law  Reg.,  January, 
1875. 

1  In  a  note  to  this  case  Judge  Redfield  justice,  that  the  statute  must  have  been  intended 

gives  his  views  as  follows  :  —  to  apply  only  to  "  promissory  notes  "  "  in  the 

"  The  law  of  the  preceding  case  is  very  fully  stereotyped  form  familiar  to  all,"  is  not  satisfac- 

presented  in  the  two  opinions,  and  we  are  some-  tory.     The  words  of  the  statute  are  "  promis- 

what  surprised  that  there  should  have  been  any  sory  notes,"  and  that  terra  must  have  its  ordi- 

hesitation  among  the  members  of  the  court  in  nary  construction  and  be  applied  to  all  contracts 

declaring  the  instrument  in  question  a  prom  is-  known  in  the  law  by  that  name,  in  whatever 

sory  note.    The  argument  of  the  learned  chief  form.    The  argument,  too,  that  a  contract  to 
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4.  Note  given  as  consideration  of  contract  invalid  under 
STATUTE  OP  frauds.  —  When  promissory  notes  are  given  for  the  con- 
sideration of  a  contract,  and  such  contract  is  not  enforcible  because  not  in 
writing,  and  the  maker  of  the  notes  has  sued  by  the  payee  to  enforce  it, 
and  judgment  has  been  rendered  against  him  upon  a  plea  of  the  statute 
of  frauds,  he  may,  when  sued  upon  such  notes  by  the  payee,  set  up  such 
contract  and  its  adjudged  invalidity,  to  prove  a  failure  of  consideration. 
Gottschalk  v.  Witter,  Superior  Ct.  Cin.,  Am.  Law  Rec,  January,  1875. 

5.  Bona  fide  holder.  —  Indorser.  —  Bankruptcy.  —  A  note 
received  in  the  usual  course  of  business  for  value,  and  without  notice  of 
any  equities  or  defence  between  the  maker  and  indorser,  is  within  the 
protection  accorded  by  the  law-merchant  to  all  bond  fide  holders  for  value 
of  negotiable  instruments ;  and  as  against  the  holder,  the  defence  that  the 
note  was  misapplied  is  unavailing  to  the  indorser.  The  fact  that  the 
holder  of  the  note  has  proved  his  debt  in  bankruptcy  against  the  maker 
for  the  full  amount  as  an  unsecured  claim,  does  not  affect  or  release  the  in- 
dorser from  his  liability  upon  the  same ;  but  the  fact  of  the  holder  so 
proving  his  debt  releases  all  his  right  and  claim,  as  well  at  law  as  in 
equity,  to  a  certain  mortgage  given  for  the  purpose  of  indemnifying  the  in- 
dorser.   Merchant?  Nat.  Bank  v.  Oomstock,  Ct.  App.  N.  Y.,  lb. 

CONSTITUTIONAL  LAW. 

1.  The  copRTs  can  declare  an  act  of  the  legislature  void 
only  when  it  manifestly  infringes  on  some  specific  provision  of  the  Consti- 
tution. The  fact  that  a  law  is  unjust,  impolitic,  or  oppressive  will  never 
authorize  a  court  to  declare  it  void.  Co.  Court  of  St,  Louis  v.  Qriswold, 
S.  C.  Mo.,  Cent.  L.  J.,  Jan.  22,  1875. 

2.  Public  park.  —  Eminent  domain.  —  Taking  private  prop- 
erty FOR  PUBLIC  USE.  —  The  taking  of  property  for  a  public  park, 
located  in  the  vicinity  of  the  city  of  St.  Louis,  in  the  eastern  division  of 
the  county  of  St.  Louis,  held  to  be  constitutional,  and  a  u  public  use." 
Wagner,  J.,  writes  as  follows :  "  It  is  true  that  the  park  is  located  in  the 
eastern  division  of  the  county,  in  the  vicinity  of  the  city  of  St.  Louis, 
and  its  establishment  will  be  a  great  source  of  benefit  to  the  inhabitants 
of  the  city.  But  it  must  be  borne  in  mind  that,  although  the  city  of  St. 
Louis  is  a  distinct  municipality,  it  is,  nevertheless,  a  part  of  the  county. 

be  a  promissory  note  must  contain  an  express  Cummings  v.   G asset t,  19  Vt.  308  ;  Aldons  v. 

undertaking  to  pay,  and  not  merely  one  implied  Cornwell,  L.  R.  3  Q.  B.  573 ;  Story  Prom.  Notes, 

by  law,  is  calculated  to   imply  more  than  it  §  12,  and  cases  cited ;  Smith  v.  Allen,  5  Day, 

really  means.    A  promissory  note  is  not  re-  337;  Sackeit  y.  Spencer,  29  Barb.  180;   Carver 

quired  to  be  in  any  particular  form,  much  less  v.  Haynes,  47  Me.  257  ;  Jacquin  v.  Warren,  40 

to  embrace  the  word  "promise."    All  that  is  111.459;  Hussey  v.  Window,  59  Me.  170. 
required  is,  that  the  written  terms  used,  in  their        Of  the  conflicting  English  cases,  if  such  they 

proper  legal  construction,  shall  inlport  an  ad-  are,  Judge  Rkdfield  says  :  — 
mission   by  the  maker  that  he  holds  himself        "  The  decisions  in  England  seem  to  treat  I. 

bound  to  pay  the  payee  a  definite  sum  of  money  O.  U.'s,  when  no  time  of  payment  is  named,  as 

at  a  definite  time;   or,  no  time  being  named,  not  amounting  to  promissory  notes.    But  these 

then  presently  or  on  demand.     But  some  of  the  eases  may  be  regarded  as  resting  upon  peculiar 

decided  cases  will   show  at  once  that  words  grounds.    It  is  well  understood  there  to  be  a 

implied  from  other  words  are  as  much  a  por-  form  of  contract  or  symbol  passing  among  gen- 

tion  of  the  contract  as  if  written  out  at  length."  tlemen  as  evidence  of  merely  honorary  debts, 

The  following  cases  are  cited  in  support  of  and  to  require  them  to  be  stamped  would  be 

this  view :    Simpson  v,    Vaughan,   2   Atk.  32 ;  inconsistent  with  their  character/ 


March,  1875.]  THE  AMERICAN  LAW  TIMES.  37 

Vol.  II.]  Digest  of  Casks.  [No.  3. 

It  comprises  the  greater  portion  of  the  population  of  the  county,  and  pays 
the  greater  part  of  the  county  taxes.  The  court-house  is  situated  in  the 
city,  but  it  was  built  by  taxation  from  the  city  and  county  alike,  and  is 
for  the  use  and  benefit  of  all,  notwithstanding  it  is  a  county  building. 
The  park  may  be  outside  of  the  city  limits  and  may  be  very  advantageous 
to  its  citizens,  but  it  may  still  redound  to  the  interests  of  other  portions 
of  the  county ;  therefore  they  all  have  an  interest  and  derive  a  use  from 
it ;  their  united  means  construct  and  adorn  it,  and  it  is  the  county,  includ- 
ing all  its  population,  that  is  the  real  proprietor. 

"  Private  property  is  taken  for  public  use  when  it  is  appropriated  for 
the  common  use  of  the  public  at  large.  A  stronger  instance  cannot  be 
given  than  that  of  property  converted  into  a  public  park.  A  public  park 
becomes  the  property  of  the  public  at  large,  and  is  under  the  control  of 
the  public  authorities ;  it  may  well  be  paid  for  by  the  public,  as  it  is  in- 
tended for  public  use."     lb. 

3.  Loan  of  credit  by  municipal,  corporation.  —  Debt  created 
for  purpose  of  establishing  public  park.  —  A  constitutional  pro- 
vision which  prohibits  the  enactment  of  any  law  authorizing  a  municipal 
corporation  to  become  a  stockholder  in,  or  to  loan  its  credit  to  any  com- 
pany or  corporation  except  under  prescribed  conditions,  does  not  prohibit 
the  passage  of  an  act  authorizing  a  county  to  create  a  debt  for  the  purpose 
of  establishing  a  public  park.     lb. 

4.  An  act  may  be  good  in  part  and  bad  in  part.  —  Where  a 
clause  in  an  act  is  rendered  invalid  on  account  of  some  constitutional  pro- 
hibition, the  invalid  part  will  be  stricken  out,  and  the  remaining  parts 
remain  good,  provided  enough  is  left  to  effect  the  object  had  in  view  in 
the  enactment  of  the  law.     lb. 

5.  Legislature  cannot  fix  value  of  property  taken  for 
public  purpose.  —  An  act  contained  a  provision  as  follows :  "  Provided, 
in  all  cases,  the  assessment  of  the  county  assessor  for  the  year  1873  shall 
be  taken  as  a  guide  in  fixing  the  value  of  the  property  to  be  appraised  or 
condemned."  Held^  that  if  it  was  designed  that  the  assessment  made  in 
1873  was  to  be  taken  as  the  measure  or  standard  in  fixing  the  value  for 
compensation,  then  unquestionably  this  part  of  the  section  is  void.  Prop- 
erty can  only  be  taken  or  appropriated  upon  making  just  compensation. 
What  is  just  is  a  matter  of  inquiry,  ascertainable  by  either  appraisers  or 
a  jury,  upon  evidence  furnished  in  the  case.  No  law  can  arbitrarily  fix  a 
value  "on  property,  and  tell  the  owner  that  he  shall  take  that.  That  would 
be  assuming  a  prerogative  utterly  unwarranted,  and  would  be  destructive 
of  the  rights  of  property.     lb. 

6.  Provision,  that  amended  parts  op  an  act  shall  be  reen- 
ACTED  AT  length,  defined.  —  It  was  provided  by  a  state  constitution 
that  "  no  law  shall  be  revised,  altered,  or  amended  by  reference  to  its  title 
only ;  but  the  act  revised  and  the  section  or  sections  of  the  act  altered  or 
amended,  shall  be  reenacted  and  published  at  length." 

An  act  was  passed  which  in  a  single  section  provided  that  corporations, 
for  the  purpose  indicated  in  the  title,  might  be  formed  under  the  provisions 
of  an  act  "  to  authorize  the  formation  of  corporations  for  mining,  smelting, 
or  manufacturing  iron,  copper,  mineral,  coal,  silver,  or  other  ores  or  min- 
erals, and  for  other  manufacturing  purposes,"  approved  February  5, 1853, 
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and  should  have  and  possess  all  the  rights,  and  be  subject  to  all  the  liabili- 
ties provided  in  said  act,  and  the  acts  amendatory  thereof.  Held,  that 
such  act  was  an  infraction  of  the  constitutional  provision  above  quoted. 
Mok  v.  Detroit  Building^  $c.  Ass.*  S.  C.  Mich.,  Cent.  L.  J.,  Jan.  29, 1875. 

See  Bankruptcy,  1. 

CONTRACT. 

1.  Public  policy.  —  Agreement  to  construct  railroad  on  par- 
ticular route.  —  An  agreement  or  subscription  paper  as  follows  was 
signed  by  respondent :  u  In  consideration  that  H.  will  cause  the  line 
of  the  O.  &  C.  Railroad  to  be  located  across  the  W.  River,  within 
three  miles  of  H.,  and  constructed  thereon,  on  the  west  side  of  such  river, 
to  some  point  within  the  corporate  limits  of  E.,  and  will  establish  a 
depot  within  the  corporate  limits  of  said  E.,  and  in  consideration  of  one 
dollar  to  each  of  the  undersigned  paid  by  H.,  the  receipt  whereof  we 
hereby  severally  acknowledge,  we,  the  undersigned,  do  severally  hereby 
promise  and  agree  to  pay  to  the  said  H.,  within  sixty  days  from  the 
date  that  such  railroad  is  completed  to  E.,  so  that  a  locomotive  can  run 
over  the  same  to  said  city,  the  several  sums  set  opposite  our  name  hereto." 
Held,  that  the  agreement  was  void  on  the  ground  of  public  policy.  Hoi- 
laday  v.  Patterson,  S.  C.  Oregon,  Cent.  L.  J.,  Jan.  22,  1875. 

2.  The  reformation  of  written  contracts  for  fraud  or 
mistake  is  an  ordinary  head  of  equity  jurisdiction.  The  rules  which 
govern  the  exercise  of  this  power  are  founded  in  good  sense,  and  are  well 
settled.  Where  the  agreement,  as  reduced  to  writing,  omits  or  contains 
terms  or  stipulations  contrary  to  the  common  intention  of  the  parties,  the 
instrument  will  be  corrected  so  as  to  make  it  conform  to  their  real  intent. 
The  parties  will  be  placed  as  i;hey  would  have  stood  if  the  mistake  had 
not  occurred.  The  party  alleging  the  mistake  must  show  exactly  in  what 
it  consists,  and  the  correction  that  should  be  made  and  the  evidence  must 
be  such  as  to  leave  no  reasonable  doubt  upon  the  mind  of  the  court  as  to 
either  of  these  points.  Heme  v.  N.  E.  Mut.  Marine  Ins.  Co.,  S.  C.  U.  S., 
Chicago  L.  N.,  Jan.  30, 1875. 

CRIMINAL  LAW. 

1.  Insanity.  —  Reasonable  doubt.  —  In  a  criminal  action,  where 
the  defence  of  insanity  is  set  up,  it  does  not  devolve  upon  the  defendant 
to  prove  that  he  is  insane  by  a  preponderance  of  the  evidence  ;  but  if, 
upon  the  whole  of  the  evidence  introduced  on  the  trial,  together  with  all 
the  legal  presumptions  applicable  to  the  case  under  the  evidence,  there 
should  be  a  reasonable  doubt  as  to  whether  the  defendant  is  sane  or  insane, 
he  must  be  acquitted.  State  v.  Crawford,  S.  C.  Kan.,  Am.  Law  Reg., 
Jan.  1875. 

2.  Ibid.  —  The  fact  of  the  insanity  of  the  accused  must  be  proved  to 
the  satisfaction  of  the*  jury.  It  is  not  enough  that  the  jury  have  a  reason- 
ble  doubt  as  to  his  sanity.  Ortevein  v.  Commonwealth,  Leg.  Int.,  Feb.  5, 
1875. 

DUE  bill. 

See  Bills  and  Notes,  3. 
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ESTOPPEL. 

Mortg  age.  —  Judgment.  —  Partnership. — Assignment. — Where 
a  note  and  mortgage,  or  a  judgment  upon  them,  is  owned  by  a  copartner- 
ship, the  debtors  being  the  members  of  another  firm  —  one  of  whom  dies, 

—  and  a  single  member  of  the  creditor  firm  assigns  the  same,  individually, 
to  an  innocent  purchaser  for  value,  without  the  latter  knowing  that  the 
assignor  was  not  the  sole  owner  of  the  claim,  and  that  it  was  not  payable 
to  him  individually,  the  written  assignment  stating  the  same  to  be  a  debt 
due  and  payable  to  the  assignor  individually  ;  and  where  the  surviving 
debtor  represented  to  the  assignee  that  the  debt  was  due  to  the  assignor, 
personally,  and  was  active  and  urgent  in  inducing  the  assignee  to  take  the 
assignment  and  incur  the  liability  for  which  it  was  designed  to  indemnify 
him:  Held,  that  in  an  action  by  such  assignee,  or  his  assignee  of  such 
claim,  against  such  surviving  debtor,  the  latter  will  be  estopped  from 
denying  that  the  assignment  of  it  was  valid  to  pass  the  entire  interest  and 
title  thereto  to  such  assignee.  Mack  v.  Fries,  Superior  Ct.  Cin.,  Am.  Law 
Rec.,  Jan.  1875. 

EVIDENCE. 

1.  Declarations  of  captain  of  a  boat  not  binding  on  owners. 

—  Res  gestae.  —  Two  days  after  the  occurrence  of  an  accident,  the  cap- 
tain of  a  boat,  upon  which  the  accident  took  place,  made  certain  admis- 
sions of  negligence.  Held,  that  such  admissions  were  not  competent  evi- 
dence to  bind  the  owners  of  the  boat,  especially  as  they  could  not  be 
regarded  as  part  of  the  res  gestce. 

A  captain  of  a  passenger  steamer  is  empowered  to  receive  passengers 
on  board,  but  it  is  not  necessary  to  this  power  that  he  be  authorized  to 
admit  that  his  principal  has  been  guilty  of  negligence  in  receiving  pas- 
sengers. But,  in  any  event,  the  admission  of  the  agent  that  will  bind 
the  principal  must  be  a  part  of  the  res  gmstce.  A  statement  made  by  an 
agent  two  days  after  the  transaction  is  but  a  narrative  of  a  past  occur- 
rence. N.  Jr.  Packet  Co.  v,  Clough,  S.  C.  U.  S.,  Chicago  L.  N.,  Jan.  9, 
1875 ;  Leg.  Gaz.,  Jan.  15,  1875. 

2.  Deceit.  —  Scienter.  —  Practice.  —  In  an  action  for  inducing 
the  plaintiff  to  buy  a  promissory  note  by  false  representations  as  to  the 
credit  of  the  maker,  said  representations  being  alleged  by  the  declaration 
to  be  known  by  the  defendant  to  be  untrue,  the  admission  or  exclusion  of 
evidence  offered  by  the  defendant,  that  he  did  not  know  that  the  represen- 
tations were  untrue,  depends  upon  whether  the  question  as  to  such  knowl- 
edge has  been  presented  to  the  jury  by  the  course  of  the  trial,  and  the 
plaintiff's  conduct  of  the  case  ;  and  a  ruling  of  the  judge,  whether  ad- 
mitting or  excluding  such  evidence,  will  be  presumed  correct,  and  excep- 
tions thereto  will  not  be  sustained,  unless  the  bill  of  exceptions  shows  it 
to  have  been  incorrect.  Bannister  v.  Alderman,  S.  C.  Mass.,  Cent.  L.  J., 
Jan.  29, 1875. 

FRAUDS,  STATUTE  OF. 

See  Bills  and  Notes,  4. 

GOOD  WILL. 

See  Partnership. 
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HUSBAND   AND  WIFE. 

See  Pleading  and  Peactice. 

INSANITY. 

See  Cbiminal  Law,  1,  2. 

JUDGMENT. 

See  Estoppel. 

JURISDICTION. 

Jurisdiction  of  federal  courts.  —  Remedies  against  estates 
of  deceased  persons. —  A,  a  citizen  of  Louisiana,  brought  suit  in  the 
circuit  court  of  the  United  States  for  the  Eastern  District  of  Arkansas 
against  the  administrator  of  B,  obtained  a  judgment  against  him,  and  at 
a  sale,  under  an  execution  issued  upon  such  judgment,  C  purchased  cer- 
tain lands  situated  in  Arkansas  County,  in  said  district.  These  proceed- 
ings took  place  several  years  after  the  administration  of  B's  estate  had 
commenced,  and  while  it  was  being  carried  on  in  said  county  under  state 
laws.  After  his  purchase,  as  aforesaid,  C  brought  an  action  of  ejectment 
in  the  proper  state  court  to  recover  possession  of  the  property  purchased. 
Held,  that  such  action  could  not  be  sustained,  the  sale  being  without  va- 
lidity.    Youley  v.  Lavender^  S.  C.  U.  S.,  Chicago  L.  N.,  Feb.  6,  1875, 

LIMITATIONS. 

New  promise.  —  Where  the  debtor,  after  the  debt  was  barred  by  the 
statute,  said  to  the  creditor,  "  I  will  give  you  a  ton  of  coal  for  the  note," 
which  offer  was  not  accepted,  it  was  held  that  it  was  a  mere  offer  of  com- 
promise, and  not  such  an  acknowledgment  as  would  take  the  case  out  of 
the  statute  of  limitations. 

Where  the  debtor  at  another  time  said  to  the  creditor,  "  Have  you  that 
note?  I  wish  to  settle  it,"  the  creditor  replying,  "It  is  in  the  hands  of  S. 
and  you  can  settle  with  him,"  to  which  the  debtor  rejoined,  "  The  note 
is  outlawed  and  good  for  nothing,  and  you  can  go  ahead  if  you  want  to." 
Held,  that  there  was  not  a  new  promise.  Currier  v.  Lockwood^  S.  C. 
Conn.,  Am.  Law  Reg.,  Jan.  1875. 

MALICIOUS  PROSECUTION. 

Probable  cause.  —  Advice  of  counsel.  —  Where  a  party  commu- 
nicates to  counsel  all  the  facts  in  his  possession,  or  which  he  could  ascer- 
tain by  reasonable  diligence,  and  acts,  in  good  faith,  upon  the  advice  of 
such  counsel,  he  cannot  be  held  in  an  action  for  malicious  prosecution. 
Whether  the  party  has  fairly  communicated  the  facts  and  used  due  dili- 
gence in  ascertaining  them,  and  acted  in  good  faith  upon  the  advice  re- 
ceived, are  questions  ©f  fact,  to  be  determined  by  the  jury  from  the  evi- 
dence.    Anderson  v.  Friend,  S.  C.  111.,  Chicago  L.  N.,  Jan.  30,  1875. 

MANDAMUS. 

Mandamus  to  compel  performance  of  official  duty:  —  A  man- 
damus cannot  be  legally  issued  to  any  one  of  the  heads  of  the  executive 
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department  of  the  State  of  Texas,  to  compel  him  to  exercise  any  power 
in  the  performance  of  any  official  function  confided  to  him  as  such  execu- 
tive officer,  by  the  Constitution  and  laws  of  this  state.  Keuchler  v.  Wright? 
S.  C.  Texas,  Cent.  L.  J.,  Jan.  8,  1875. 

MARRIED  WOMAN. 

See  Bills  and  Notes,  2. 

MASTER  AND   SERVANT. 

Damages  where  death  takes  place  after  the  injury.  —  Where 
a  servant  is  killed  by  the  wrongful  act  of  the  defendant,  the  master  may 
recover  for  the  loss  of  service.  And  where  death  takes  place  after  the 
injury,  the  master  may  recover  damages  for  the  loss  of  service  between 
the  date  of  the  injury  and  the  date  of  death.  Sullivan  v.  U.  P.  R.  R. 
Co.?  C.  C.  U.  S.  Neb.,  West.  Jur.,  Jan.  1875. 

MORTGAGE. 

See  Estoppel. 

MUNICIPAL   CORPORATION. 

See  Constitutional  Law,  1-5. 

NEGLIGENCE. 

1.  Injury  TO  child  by  turn-table.  —  In  an  action  to  recover  dam- 
ages for  a  personal  injury  caused  by  the  defendant's  negligence  and  im- 
proper conduct,  in  allowing  a  turn-table  of  defendant's,  situated  on  its 
lands  in  a  public  place,  to  remain  unfastened,  and  in  no  way  fenced  or 
guarded;  and  in  permitting  many  children  to  turn  and  play  upon  and 
with  the  said  turn-table,  by  which  use  plaintiff,  a  child  seven  years  of 
age,  lost  one  of  his  legs,  and  was  otherwise  injured :  Held,  that  plaintiff, 
upon  proof,  was  entitled  to  recover ;  that  it  was  error  for  the  court  below 
to  render  judgment  in  favor  of  the  defendant  upon  the  pleadings ;  that 
the  plaintiff  occupied  a  very  different  position  from  that  of  a  mere  volun- 
tary transgressor  upon  the  defendant's  property ;  and  that  when  a  corpo- 
ration sets  before  young  children  a  temptation  which  it  has  reason  to  be- 
lieve will  lead  them  into  danger,  it  must  use  ordinary  care  to  protect  them 
from  harm.  What  would  be  proper  care  is  for  the  jury  to  decide.  Keffe 
v.  M.  £  St,  P.  R.R.  Co.,  S.  C.  Minn.,  Chicago  L.  N.,  Jan.  23,  1875. 

2.  An  attorney  acting  upon  a  decision  of  the  supreme  court 

1  The  opinion  in  this  case  was  delivered  after  manner  of  attack  upon  the  earliest  case,  and 

that  in  Bledsoe  v.  Int.  R.  R.  Co.,  heretofore  no-  the  ground  on  which  it  is  set  aside  and  disre- 

ticed  in  the  Law  Tiroes. —  Editor.  garded,  if  followed,  would  enable  the  learned 

a  The  learned  editor  of  the  "  Jurist,"  in  a  judge,  or  any  other  judge,  to  disregard  very 
note  to  this  case,  writes  as  follows  :  "  We  pub-  many,  if  not  almost  all  the  well  recognized  and 
lish  the  foregoing  opinion  to  express  our  un-  elementary  principles  of  the  common  law;  to- 
qualified  disapproval  of  it Our  disap-  wit:  the  case  is  not  well   or  elaborately  rea- 

proval  of  the  decision  is  because  of  its  actual  soned,   and   the  rule  it  asserts  cannot,  in  the 

and  direct,  as  well  as  confessed,  disregard  of  all  opinion  of  the  judge,  be  vindicated  or  shown 

precedent,  and  because  of  it*  arrogation  of  leg-  to  be  deeply  rooted  in  the  common  law."    The 

udatirc  powers.    A  bare  reading  of  the  opinion,  opinion  is  by  Judge  Dillon,  whose  high  char- 

and  its  review  of  previous  cases,  shows  that  acter  gives  it  whatever  value  it  possesses.  — 

every  prior    decision   by  every  English    and  Editor. 
American  court  is  in  conflict  with  it.    The 
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OF  A  STATE  cannot  be  charged  with  negligence  if  such  decision  is  erro- 
neous. Marsh  v.  Whitmore,  S.  C.  U.  S.,  Chicago  L.  N.,  Jan.  23,  1875 ; 
Leg.  Gaz.,  Feb.  5,  1875. 

NOTICE. 
See  Bills  and  Notes,  1. 

PARTNERSHIP. 

Good  will.  —  What  included  in  sale  of.  —  Rule  where  party 
selling  engages  in  business  in  same  city  with  purchaser. — 
Yaple,  J.,  writes  as  follows  :  "  The  question  is  one  of  the  highest  impor- 
tance, and  there  is,  so  far  as  we  have  been  able  to  find,  but  a  single  re- 
ported case  directly  applying  to  it — Labouchere  v.  Dawson,  13   L.  R. 

Equity  Cases,  322 The  question  presented  is,  when  a  merchant 

sells  the  good  will  of  a  business,  independently  of  and  beyond  the  good 
will  attaching  to  the  premises  where  it  has  been  carried  on,  and  reserves 
to  himself  the  right  to  engage  in  and  carry  on  the  same  kind  of  business, 
in  the  same  town  or  city,  under  his  own  or  any  other  than  the  old  firm 
name,  what  may  he  do  and  from  what  must  he  refrain  toward  getting 
business  in  the  line  he  so  engages  in.  The  good  will  of  a  business  is  the 
probability  or  chance  that  the  customers  of  the  old  firm  will  choose  and 
continue  to  deal  with  the  successor,  and  that  from  such  advantage  it  will 
increase  its  business  with  the  growth  of  the  community.  From  this  it  is 
clear  that  nobody  owns  such  customers ;  that  they  may  purchase,  and  sell, 
and  deal  where  and  with  whom  they  choose ;  and,  if  the  person  selling 
such  good  will  has  done  nothing  to  induce  them  to  come  to  him,  beyond 
making  the  fact  generally  known  that  he  is  carrying  on  such  business,  and 
where  he  carries  on  the  same,  or  if  he  does  nothing  to  keep  them  in  igno- 
rance of  the  fact  that  he  has  sold  such  good  will,  he  may  deal  with  them 
without  subjecting  himself  to  any  legal  or  equitable  claims,  by  the  person 
to  whom  he  has  sold  such  good  will.  It  is  the  mere  probability  or  chance 
of  the  old  customers  choosing  to  continue  to  deal  with  him  that  the  pur- 
chaser of  the  good  will  buys  ;  and  if  they  do  not  so  choose  he  has  no  legal 
grounds  of  complaint.  But  it  by  no  means  follows  that  such  seller  of  the 
good  will,  when  he  again  engages  in  the  same  kind  of  business,  in  the 
same  place,  may  rightfully  do  all  that  any  other  merchant  may  in  com- 
peting with  the  old  firm  for  the  old  business.  He  has  sold  something  and 
.  been  paid  for  it ;  other  traders  have  not.  He  is  either  bound  to  observe 
some  line  of  conduct  different  from  an  ordinarv  merchant,  or  he  will  be 
getting  something  for  nothing.  He  must  relinquish  some  rights  and  priv- 
ileges with  regard  to  the  old  trade,  or  the  promise  to  pay  him  for  it  is 
without  consideration,  and  would  not  be  enforcible  on  that  account.  But 
good  will,  though  intangible,  is  property,  and  often  valuable  property ; 
it  is  the  very  atmosphere  that  envelopes  and  pervades  a  business,  and  that 
gives  it  the  breath  of  life.  Our  conclusion  is,  that  a  person  selling  such 
good  will  and  rightfully  engaging  again  in  such  business,  may  advertise 
the  fact  to  all  the  world  and  invite  it  to  come  and  deal  with  him ;  but, 
that  he  must  refrain  from  specially  applying  to  and  urging  and  holding 
out  special  and  designed  inducements  to  the  customers  of  the  old  firm  to 
leave  it  and  deal  with  himself.     That  tends  directly  to  destroy  or  take 
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away  the  chance  or  probability  which  he  has  sold  and  for  which  he  has 
been  paid.  As  to  that  he  must  be  passive,  except  as  we  have  stated 
above,  and  act  in  perfect  good  faith  toward  the  house  to  which  he  has 
sold  such  good  will.  This  is  the  substance  of  the  holding  by  Lord  Rom- 
illy,  in  Labouchere  v.  Dawson,  supra,  and  we  think  the  rule  a  plain,  just, 
and  practical  one,  easily  enough  understood  by  men  who  have  no  desire 
to  sell  and  get  paid  for  a  thing,  and  yet  keep  and  enjoy  it  themselves." 
Burkhardt  v.  Burkhardt,  Superior  Ct.  Cin.,  Jan.  1875. 

See  Estoppel. 

PLEADING  AND  PRACTICE. 

Suit  by  husband  and  wipe.  —  Defence  of  no  marriage.  —  In  a 
suit  by  husband  and  wife  the  defence  that  they  are  not  married  should  be 
pleaded  in  abatement.  N.  W.  Packet  Co.  v.  Clough,  S.  C.  U.  S.,  Chicago 
L.  N.,  Jan.  9,  1875  ;  Leg.  Gaz.,  Jan.  15,  1875. 

See  Admiralty  ;  Bankruptcy,  3,  4,  5  ;  Evidence,  2. 

PROBATE  LAW. 

See  Jurisdiction. 

proximate  and  remote  cause. 

Remote  and  proximate  cause  distinguished.  —  A  warehouse,  near 
the  track  of  a  railroad,  was  set  on  fire  by  the  negligence  of  the  servants 
of  the  railroad  company.  At  the  time  the  warehouse  was  burning  there 
was  a  high  wind  which  carried  the  sparks  a  hundred  rods  to  plaintiff's 
barn,  causing  it  to  take  fire.  Held,  that  the  burning  of  the  warehouse 
was  not  the  proximate  cause  of  the  burning  of  the  barn.  T.  W.  $  W. 
R.  R.  Co.  v.  Muthersbaugh,  S.  C.  111.,  Chicago  L.  N.,  Jan.  16,  1875. 

PUBLIC  PARK. 

See  Constitutional  Law,  2,  3. 

RIPARIAN  RIGHTS. 
1.    ON  THE  MINERAL  LANDS  OF  THE   PUBLIC   DOMAIN  IN  THE  PACIFIC 

states  AND  territories,  the  doctrines  of  the  common  law,  declaratory 
of  the  rights  of  riparian  proprietors  respecting  the  use  of  running  waters, 
are  inapplicable,  or  applicable  only  in  a  very  limited  extent  to  the  necessi- 
ties of  miners,  and  inadequate  for  their  protection  ;  their  prior  appropria- 
tion gives  the  better  right  to  running  waters  to  the  extent,  in  quantity 
and  quality,  necessary  for  the  uses  to  which  the  water  is  applied. 

What  diminution  of  quantity,  or  deterioration  in  quality,  will  consti- 
tute an  invasion  of  the  rights  of  the  first  appropriator  will  depend  upon 
the  special  circumstances  of  each  case  ;  and  in  controversies  between  him 
and  parties  subsequently  claiming  the  water,  the  question  for  determina- 
tion is  whether  his  use  and  enjoyment  of  the  water,  to  the  extent  of  the 
original  appropriation,  have  been  impaired  by  the  acts  of  the  other  parties. 

Whether,  upon  a  petition  or  bill  asserting  that  the  prior  rights  of  the 
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first  appropriator  have  been  invaded,  a  court. of  equity  will  interfere  to 
restrain  the  acts  of  the  party  complained  of,  will  depend  upon  the  char- 
acter and  extent  of  the  injury  alleged,  whether  it  be  irremediable  in  its 
nature,  whether  an  action  at  law  would  afford  adequate  remedy,  whether 
the  parties  are  able  to  respond  for  the  damages  resulting  from  the  injury, 
and  other  considerations  which  ordinarily  govern  a  court  of  equity  in  the 
exercise  of  its  preventive  process  of  injunction.  Atchinson  v.  Peterson, 
S.  C.  U.  S.,  Pac.  Law  Rep.,  Jan.  26,  1875. 

2.  Alluvium  defined.  —  In  the  light  of  the  authorities  alluvion  may 
be  defined  as  an  addition  to  riparian  land,  gradually  and  imperceptibly 
made  by  the  water  to  which  the  land  is  contiguous.  It  is  different  from 
reliction,  and  is  the  opposite  of  avulsion.  The  test  as  to  what  is  gradual 
and  imperceptible  in  the  sense  of  the  rule  is,  that  though  the  witnesses 
may  see  from  time  to  time  that  progress  has  been  made,  they  could  not 
perceive  it  while  the  process  was  going  on.  Whether  it  is  the  effect  of 
natural  or  artificial  causes  makes  no  difference.  The  result  as  to  the 
ownership  in  either  case  is  the  same.  The  riparian  right  to  future  allu- 
vion is  a  vested  right.  ,  It  is  an  inherent  and  essential  attribute  of  the 
original  property.  The  title  to  the  increment  rests  in  the  law  of  nature. 
It  is  the  same  with  that  of  the  owner  of  a  tree  to  its  fruits,  and  of  the 
owner  of  flocks  and  herds  to  their  natural  increase.  The  right  is  a  nat- 
ural, not  a  civil  one.  The  maxim,  "  Qui  sentit  onus  debet  sentire  commo- 
dum"  lies  at  its  foundation.  The  owner  takes  the  chances  of  injury  and 
of  benefit  arising  from  the  situation  of  the  property.  If  there  be  a 
gradual  loss  he  must  bear  it ;  if  a  gradual  gain,  it  is  his.  The  principle 
applies  alike  to  streams  that  do,  and  those  that  do  not  overflow  their 
banks,  and  where  dikes  and  other  defences  are,  and  where  they  are  not, 
necessary  to  keep  the  water  within  its  proper  limits.  St.  Clair  Co.  v. 
Lovingston,  fie.  Ferry  Co.,  Chicago  L.  N.,  Feb.  6,  1875. 

USAGE. 

Usage  to  contradict  the  plain  terms  op  a  written  contract 
can  never  be  received.  It  may  be  shown  only  where  there  is  ambiguity. 
Heme  v.  N.  E.  Mut.  Marine  Ins.  Co.,  S.  C.  U.  S.,  Chicago  L.  N.,  Jan.  30, 
1875. 

VOLUNTARY   SERVICE. 

The  court  instructed  the  jury  in  substance  that  if  they  should 
find  that  the  retention  and  services  of  counsel  were  for  the  benefit  of  all 
the  heirs,  and  enured  to  the  advantage  of  all,  and  all,  the  defendant  in- 
cluded, were  aware  of  the  fact,  then  all  of  them  were  liable,  and  all  should 
be  made  to  pay  for  the  services  so  resulting  to  their  general  benefit  and 
advantage.  Held  to  be  error,  in  that  it  led  the  jury  to  suppose  that  de- 
fendant was  liable  without  either  precedent  request,  express  or  implied ; 
or  subsequent  promise,  one  of  which  was  necessary  to  the  conclusion  that 
the  service  was  not  voluntary.     Jones  v.    Woods,  S.  C.  Pa.,  Leg.  Int., 

Jan.  22,  1875. 

WILL. 

Construction.  —  A  testator  devised  certain  real  estate  to  his  grand- 
daughter S.  and  her  issue  —  habendum,  to  S.  "  and  her  issue  and  their 


March,  1875.]  THE  AMERICAN  LAW   TIMES.  46 

Vol.  II.]  Gardner  v.  Brown.  [No.  3. 

heirs."  If  S.  should  die  before  the  age  of  twenty-one  years,  leaving  no 
issue  then  living,  there  was  a  devise  over  of  the  premises  to  two  daughters 
of  the  testator  for  their  lives,  and  upon  their  decease  to  their  issue  respect- 
ively. S.  had  no  issue,  but  died  after  she  became  twenty-one  years  of 
age.  Held,  1.  That  issue,  as  used  in  connection  with  the  devise  to  S.,  was 
a  word  of  limitation,  and  not  of  purchase,  and  that  S.  took  an  estate  in 
fee  tail ;  2.  That  although  S.  died  without  issue,  yet  as  her  death  did  not 
occur  until  after  she  became  twenty-one  years  of  age,  the  devise  over  to 
the  daughters  never  took  effect.  Aarkness  v.  Corning,  S.  C.  Ohio,  Leg. 
Gaz.,  Jan.  15, 1875. 


SUPREME  COURT  OP  THE  UNITED  STATES. 

[October,  1874.] 

removal   of   causes.  —  trustee   holding    the  legal  title  to 
real  estate  as  to  whom  a  cause  is  not  removable. 

GARDNER  v.  BROWN. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court. 

The  order  of  the  circuit  court  dismissing  this  cause  and  remanding  it  to 
the  state  court  is  affirmed. 

The  suit  was  brought  originally  in  the  state  court  for  the  foreclosure  of 
a  mortgage  or  deed  of  trust  executed  by  Gardner,  the  appellant,  to  John 
C.  Walker,  as  trustee,  to  secure  the  payment  of  a  debt  due  to  the  com- 
plainant's intestate.  Walker,  as  trustee,  was  authorized,  upon  default  of 
payment  of  the  debt,  to  take  possession  of  the  mortgaged  premises  and 
sell  them  upon  certain  specified  terms  and  conditions.  It  is  claimed  in  the 
bill,  that  he  had  not  qualified  himself  under  the  laws  of  Tennessee  to  act 
under  this  power,  and  the  suit  was  brought  to  foreclose  the  mortgage  in 
chancery,  without  reference  to  the  special  power  of  sale.  Walker,  the 
trustee,  was  made  co-defendant  witli  Gardner,  the  mortgagor,  the  object 
being  to  reach  the  property  in  his  hands  as  trustee,  and  subject  it,  through 
the  ordinary  powers  of  a  court  of  chancery,  to  the  payment  of  the  debt 
it  was  given  to  secure. 

The  mortgagor  moved  to  transfer  the  cause,  as  to  himself,  to  the  circuit 
court,  under  the  provisions  of  the  act  of  July  27,  18GG,  14  Stat.  306. 
This  motion  could  not  be  granted  unless  there  could  be  a  final  determina- 
tion of  the  cause,  so  far  as  it  concerned  him,  without  the  presence  of  the 
other  defendant  as  a  party.  The  state  court  granted  the  motion  and  made 
the  order  of  removal ;  but  the  circuit  court,  being  of  the  opinion  that 
Walker  was  a  necessary  party  to  the  relief  asked  against  Gardner,  refused 
to  entertain  jurisdiction,  and  remanded  the  cause.  In  this  we  think  the 
circuit  court  was  right.  The  bill  prayed  a  foreclosure  of  the  mortgage  by 
a  sale  of  the  land.  This  required  the  presence  of  the  party  holding  the 
legal  title.  The  complainant  had  only  the  equitable  title.  Walker  held 
the  legal  title.     The  final  determination  of  the   controversy,  therefore, 
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required  his  presence,  and  as  the  cause  was  not  removable  as  to  him,  under 
the  authority  of  Coed  Co.  v.  Blatchford,  11  Wall.  172,  it  could  not  be 
removed  as  to  Gardner  alone. 


PRACTICE.  —  WRIT  OF  ERROR  TO  STATE  COURT.  —  WHEN   IT  WILL  LIE 

FROM  SUPREME  COURT  U.   8. 

PARCELS  v.  JOHNSON. 

Waite,  C.  J The  judgment  of  thesupreme  court  of  Missouri, 

brought  up  in  this  case,  is  one  of  reversal  only,  and  remanding  the  suit 
to  the  inferior  court  for  further  proceedings  in  accordance  with  the  opinion 
delivered  and  filed.  The  cause  was  sent  back,  therefore,  for  a  new  trial 
or  a  new  hearing.  Upon  such  trial  or  hearing  the  inferior  court  can  pro- 
ceed to  render  a  judgment,  not  inconsistent  with  the  opinion,  and  that 
judgment  may  in  its  turn  be  taken  to  the  supreme  court  for  examination. 

Prom  the  record  it  appears  that  one  of  the  defences  set  up  in  the 
answer,  to  wit,  that  which  was  based  upon  the  implied  acceptance  of  one 
third  of  the  proceeds  of  the  guardian's  sale  in  lieu  of  dower  in  the  land, 
was  not  proven.  On  a  new  trial  that  proof  may  be  supplied,  and  a  judg- 
ment rendered  thereon  satisfactorily  to  the  now  complaining  party.  In 
that  manner  the  present  supposed  federal  question  may  be  put  out  of  the 
case.  So,  too,  the  present  pleadings  may  be  amended  and  a  new  case 
made,  which  will  render  unnecessary  the  consideration  of  any  question 
that  can  give  this  court  jurisdiction. 

Thus  it  is  apparent  that  the  parties  have  not  as  yet  exhausted  the 
power  of  the  state  courts  in  the  premises,  and  until  that  is  done  our  power 
cannot  be  called  into  action.  This  court  must  be  the  last  resort  of  litigants 
in  state  courts.  Writ  dismissed. 


CIRCUIT  COURT  OF  THE  UNITED  STATES.  —  EASTERN  DIS- 
TRICT OP  MICHIGAN. 

[January,  1875.] 

equity  practice  in  u.  s.  courts.  —  construction  of  rule  69. 

GILBERT  v.  VAN  ARMAN. 

When  there  are  several  defendants  to  a  suit  in  equity,  the  cause  is  at  issue  within  the 
meaning  of  Equity  Rule  69,  and  the  time  within  which  the  testimony  must  be  taken, 
as  fixed  by  that  rule,  begins  to  run  only  when  the  cause  is  at  issue  as  to  all  the  de- 
fendants, or  at  issue  as  to  some  and  taken  as  confessed  as  to  all  the  others. 

If  complainant  unreasonably  delays  netting  the  cause  "at  issue"  within  the  meaning 
of  Rule  69,  the  remedy  of  any  defendant  complaining  of  such  delay  is  to  apply  to  the 
court  for  an  order  requiring  the  complainant  to  speed  the  cause,  or  have  his  bill  dis- 
missed. 

On  motion  of  the  complainant  to  appoint  an  examiner  and  assign  the 
times  within  which  the  parties  shall  take  their  proofs  under  Equity  Rule 
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67  and  amendments,  and  for  a  reference  to  ascertain  and  compute  the 
amount  due  upon  the  bond  and  mortgage  described  in  the  bill  of  com- 
plaint. 

Mr.  John  J.  Speed,  for  complainant. 

Mr.  Wm.  H.  Brown,  in  pro.  per.,  for  himself. 

Longyeab,  J.  The  bill  in  this  cause  was  filed  to  foreclose  a  mortgage 
July  24,  1872.  The  defendant,  Wm.  H.  Brown,  put  in  his  separate 
answer  May  26,  1873,  to  which  a  replication  was  duly  filed  June  10, 
1873.  No  further  proceedings  were  had  until  July  11,  1874,  when  the 
bill  was  duly  taken  as  confessed  by  the  remaining  defendants,  John  and 
Amanda  S.  Van  Arman,  by  an  order  pro  eonfesso  entered  on  that  day. 
Thirty-four  days  after  the  last  named  day,  to  wit,  August  14,  1874, 
complainant  moved  for  the  appointment  of  an  examiner,  and  to  assign  the 
times  for  taking  proofs,  &c.  That  motion  was  denied,  but  with  leave  to 
complainant  to  renew  the  same,  which  was  done  January  18,  1875,  and 
the  latter  motion  is  the  one  now  under  consideration. 

By  Equity  Rule  69  it  is  provided  that  "  three  months  and  no  more 
shall  be  allowed  for  taking  of  testimony  after  the  cause  is  at  issue,  unless 
the  court  or  judge  thereof  shall,  upon  special  cause  shown  by  either  party, 
enlarge  the  time  ;  and  no  testimony  taken  after  such  period  shall  be 
allowed  to  be  read  in  evidence  at  the  hearing." 

The  objection  made  to  granting  the  motion  on  both  occasions,  when 
first  made  and  now  upon  the  renewal  of  the  same,  was  that  the  same  were 
not  made  within  three  months  after  the  cause  was  at  issue  as  to  the  de- 
fendant Brown,  and  were  therefore  too  late  under  the  said  Rule  69,  the 
time  for  taking  proofs  not  having  been  enlarged  as  provided  by  that  rule. 

The  motion,  when  first  made,  was  within  three  months  after  the  bill 
had  been  taken  as  confessed  by  the  defendants  other  than  defendant 
Brown,  but  more  than  that  time  after  the  cause  was  at  issue  as  to  him. 
The  present  motion,  although  made  more  than  three  months  after  the  bill 
was  so  taken  as  confessed,  yet,  being  a  renewal  of  the  former  motion,  by 
leave  of  the  court,  it  must  be  considered  as  made  at  the  time  of  the 
making  of  the  former  motion.  The  objection  to  the  motion,  therefore, 
raises  the  question  as  to  when  a  cause  in  equity  is  to  be  considered  at  issue 
within  the  meaning  of  Rule  69,  where,  as  in  this  case,  there  are  several 
defendants,  as  to  some  of  whom  there  is  an  issue  on  answer  and  replica- 
tion, and  as  to  some  of  whom  the  bill  is  taken  as  confessed. 

The  limitation  of  Rule  69  is  three  months  after  the  cause  is  at  issue. 
Can  the  eavse  be  said  to  be  at  issue  when  an  issue  has  been  formed  as  to 
only  one  or  more  of  several  defendants,  but  not  as  to  the  others  ?  If  it 
can  be  so  held  for  the  purpose  of  taking  proofs  within  the  meaning  of 
Rule  69,  then  there  can  be  no  good  reason  why  it  must  not  be  so  held  for 
the  purposes  of  final  hearing ;  but  it  is  well  settled  that  such  a  holding 
would  be  erroneous.  fct  The  cause  "  includes  the  parties  to  the  suit, 
and  all  of  them,  as  much  as  it  does  the  subject  matter  of  the  suit ;  and 
therefore  until  it  is  at  issue  as  to  all  the  defendants,  where  there  are  more 
than  one,  or  is  at  issue  as  to  one  or  more  and  an  issue  has  been  waived  by 
the  other,  by  allowing  the  bill  to  be  and  it  has  actually  been  taken  as  con- 
fessed as  against  them,  "  the  cause  "  cannot  be  said  to  be  at  issue  within 
the  meaning  of  Rule  69. 

If,  after  one  or  more  of  the  defendants  have  answered  and  the  cause  is 
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at  issue  as  to  him  or  them,  the  complainant  unreasonably  delays  compel- 
ling an  issue  as  to  the  other  defendants,  or  taking  the  bill  as  confessed  as 
to  them,  the  defendants  as  to  whom  the  cause  is  so  at  issue,  if-  the  delay 
is  injurious  to  them,  may  undoubtedly  have  an  order,  on  proper  applica- 
tion and  showing,  to  compel  the  complainant  to  speed  the  cause  or  have 
his  bill  dismissed.  But  the  three  months  within  which  the  proofs  must 
be  taken,  under  Rule  69,  do  not  begin  to  run  until  the  cause  is  at  issue  as 
to  all  the  defendants,  or  at  issue  as  to  some  and  taken  as  confessed  as  to 
all  the  others. 

It  results  that  the  motion  must  be  granted  and  the  timfe  be  enlarged 
for  that  purpose.  Ordered  accordingly. 


NOTES  OF  NEW  BOOKS. 


An  Examination  of  the  Testimony  of  the  four  Evangelists,  by  the  Rules 
of  Evidence  administered  in  Courts  of  Justice,  with  an  account  of  the  Tgial  of  Jesus.  Bv 
Simon  Greenleaf,  LL.  D.,  with  an  Appendix  by  C.  Tischendorff.  Messrs.  James  Cockroft 
&  Co.,  of  New  York,  offer  the  above  in  two  styles.     Cloth,  $5.00.     Sheep,  $6.00. 

Messrs.  Diossy  &  Co.,  86  Nassau  St.,  New  York,  have  ready  and  in  press :  The 
N.  Y.  Court  of  Appeals  Decisions  (by  Austin  Abbott,  complete  in  4  vols.)  ;  Vol.  VI.  of 
Abbott's  National  Digest ;  Hoffman  on  the  Law  of  Referees,  and  a  new  work  on  Receivers, 
by  the  same  author. 

Messrs.  Baker,  Voorhis,  &  Co.,  66  Nassau  St.,  New  York,  announce  the  comple- 
tion of  a  new  and  greatly  improved  edition  of  Abbott's  New  York  Digest,  in  6  volumes. 
Price  complete,  $39.00,  or  $7.50  a  volume.  They  also  announce  as  nearly  ready  a 
Digest  of  the  Law  of  Railways,  by  R.  B.  McMaster,  Esq. 

Messrs.  Banks  &  Brothers,  of  Albany,  have  just  published  a  treatise  on  the  Law  and 
Practice  relating  to  Warrants  and  Attachments,  with  forms  and  a  reprint  of  cases  bearing 
upon  the  subject.     The  work  is  edited  by  Sidney  J.  Cowen,  Esq. 

Messrs.  Ingham,  Clarke  &  Co.,  Cleveland,  Ohio,  announce  a  new  Ohio  Digest,  by 
A.  H.  McVev,  Esq.,  of  the  Toledo  Bar.  It  is  difficult  to  understand  the  necessity  for 
this  work,  whatever  its  merits,  in  view  of  the  Walker  Sf  Bates'  Digest,  about  to  issue  from 
the  press  of  Messrs.  Robert  Clarke  &  Co.,  of  Cincinnati.  The  work  published  by  the 
Cleveland  firm  is  offered  at  $15.00,  and  that  by  the  Cincinnati  firm  at  $12.00. 

The  Trial  of  Henry  Ward  Beecher.  Prepared  by  order  of  the  court,  by 
Austin  Abbott.  Vol.  I.  will  be  ready,  it  is  announced,  "  in  a  few  days."  Price  in  cloth, 
$4.00.     George  W.  Smith  &  Cb.,  95  Nassau  St.,  N.  Y.,  publishers. 

A  cheaper  edition  of  the  trial  is  published  by  Messrs.  McDivitt,  Campbell  &  Co.,  1 1 1 
Nassau  St.  Price  for  each  part  (160  pages,  with  portraits  of  eminent  persons),  50  eta. 
Three  parts  are  ready  for  delivery.     This  edition  is  in  every  respect  satisfactory. 

A  New  Work  by  Mr.  Freeman,  author  of  the  Law  of  Judgments,  entitled  Co- 
tenancy and  Partition,  has  been  issued  from  the  press  of  Messrs.  Sumner,  Whitney  & 
Co.,  of  San  Francisco.     Price,  $6.50. 

Messrs.  Little,  Brown  &  Co.,  have  the  following  works  in  press  and  preparation: 
Principles  of  Conveyancing ;  A  Treatise  on  the  Law  of  Copyright;  Leading  and  Select 
Cases  on  the  Disabilities  incident  to  Infancy,  Coverture,  Idiocy,  ffc. ;  Bigelow's  Leading 
Cases  in  the  Law  of  Torts,  selected  from  the  American,  English,  and  Irish  Courts;  Bige- 
low  on  the  Law  of  Fraud ;  Bishop's  Commentaries  on  the  Law  of  Married  Women — vol. 
1L ;  Bishop's  Precedents  of  Indictments  and  Pleas  ;  Chaplin  on  the  Criminal  Law  and 
Procedure  of  Massachusetts  ;  Cliffords  Reports —  vol.  III. ;  Drake  on  Jurisdiction  ;  Hitch- 
cock on  the  Law  of  Judicial  Sales  in  the  United  States  ;  Jarman  on  Wills — fifth  edition ; 
Law  Dictionary  ;  Lathrop  on  Damages  ;  Leading  Cases  in  the  Law  of  Agency  ;  Massachu- 
setts Digest  —  a  new  edition  ;  Massachusetts  Practice  ;  Pomeroy  on  Remedies ;  United 
States  Digest,  New  Series — vol.  V.  Annual  Digest  for  1874  ;  and  United  States  Digest, 
First  Series  —  vol.  V. 
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DIGEST  OF   CASES 

PUBLISHED   IK   EXTEN80  IN   LATE   ISSUES   OF  AMEBIC  AN   LEGAL  PERI- 
ODICALS. 

ABBREVIATIONS. 

Albany  L.  J Albany  Law  Journal,  Albany,  N.  Y., 

Weed,  Parsons  &  Co. 

Am.  Law  Rec American  Law  Record,  Cincinnati,  O., 

H.  M.  Moos. 

Am.  Law  Reg American  Law  Register,  Philadelphia,  Pa., 

I).  B.  Canfield  &  Co. 

Cent  L.  J Central  Law  Journal,  St.  Louis,  Mo., 

Soule,  Thomas  &  Wkntworth. 

Chicago  L.  N Chicago  Legal  News,  Chicago,  111., 

Chicago  Legal  News  Co. 

Daily  Reg Daily  Register,  New  York, 

803  Broadway,  N.  Y. 

Ins.  L.  J. . . Insurance  Law  Journal,  New  York, 

C.  C.  Hine,  176  Broadway. 

Ink  Rev.  Rec Internal  Revenue  Record,  New  York, 

W.  P.  &  F.  C.  Church. 

Leg.  Chron Legal  Chronicle,  Pottsville,  Pa., 

Sol.  Foster,  Jr. 

Leg.  Gaz Legal  Gazette,  Philadelphia,  Pa., 

King  &  Baird. 

Leg.  Int Legal  Intelligencer,  Philadelphia,  Pa., 

J.  M.  Power  Wallace. 

N.  B.  R. National  Bankruptcy  Register,  New  York, 

McDivitt,  Campbell  &  Co# 

Pac.  Law  Rep Pacific  Law  Reporter,  San  Francisco,  Cal., 

J.  P.  Bogardus. 

Pittsb.  L.  J Pittsburg  Legal  Journal,  Pittsburg,  Pa., 

J.  W.  &  J.  S.  Murray. 

West.  Jur Western  Jurist,  Des  Moines,  Iowa, 

Mills  &  Co. 
ACCOUNT. 

AN  ACCOUNT  RENDERED  BECOMES  AN  ACCOUNT  STATED  if  not  ob- 
jected to  within  a  reasonable  period.  A  delay  of  four  months  in  a  trans- 
action affecting  stocks  held  to  create  an  estoppel.  Colket  v.  JEZZi*,  Com. 
Pleas  of  Phila.,  Leg.  Int.,  March  5,  1875. 

ADMINISTRATOR. 

Coadministrators  who  give  a  joint  bond  are  jointly  liable  as 
principals  for  waste  committed  by  either,  though  without  fault  upon  the 
vol  n.  4 
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part  of  the  other.    Newton  v,  Newton,  S.  C.  N.  H.,  Pac.  Law  Rep.,  Feb. 

16, 1875. 

ADMIRALTY. 

1.  Master's  certificate  of  claim.  —  Coercion.  —  Fraud.  — 
Where  the  master  of  a  vessel  certified  a  claim  for  towage  services  in 
the  nature  of  salvage  previously  rendered,  the  amount  alone  being  in 
controversy,  in  order  to  avoid  a  threatened  suit  and  attachment  of  the 
vessel,  it  cannot  be  held  that  the  certificate  was  made  by  coercion,  and  the 
same  will  be  upheld.  In  order  to  defeat  the  master's  certificate  of  the 
correctness  of  a  claim  against  his  vessel,  he  having  authority  to  make  the 
same,  on  the  ground  that  the  amount  was  exorbitant,  it  must  be  made  to 
appear  clearly  and  satisfactorily  that  the  amount  allowed  was  so  unrea- 
sonable as  to  raise  a  presumption,  or  suspicion  at  least,  that  the  certificate 
was  fraudulently  or  recklessly  made.  The  Senator,  D.  C.  U.  S.  E.  D. 
Mich.,  Chicago  L.  N.,  Feb.  13,  1875. 

2.  Salvage  claim.  —  Insurance  agent.  —  An  agent  of  the  under- 
writers of  a  vessel  has  no  authority,  by  virtue  of  such  agency,  to  direct  the 
master  what  to  do  or  what  not  to  do  in  the  settlement  of  claims  against 
the  vessel  for  salvage  services,  there  having  been  no  abandonment  and  ac- 
ceptance. In  such  case  insurers  are  mere  strangers  and  are  not  entitled  to 
be  heard,     lb. 

8.  Maritime  lien  for  repairs  in  home  port.  —  If  repairs  are 
made  in  the  home  port  on  the  credit  of  the  vessel,  a  maritime  lien  is 
created ;  but  if  made  upon  other  security  the  maritime  lien  is  waived. 
Taylor  v.  The  Commonwealth,1  C.  C.  U.  S.  E.  D.  Mo.,  Am.  Law  Reg., 
Feb.  1875. 

i  The  opinion  in  this  case  is  by  Mr.  Justice  of  the  district  court,  which  confirmed  the  lien 

Miller,  who,  after  stating  the  hitherto  ac-  and  ordered  the  vessel  to  be  sold  and  the  money 

cepted  rule,  writes  as  follows  :  —  ....  to  be  appropriated  to  pay  that  debt    I  belierc 

"  There  is  no  decision  of  the  supreme  court  that  that  will  be  the  doctrine  which  will  be  held 
of  the  United  States  reversing  or  changing  that  by  the  supreme  court,  and  I  have  no  doubt  that 
doctrine,  but  the  sentiments  of  the  profession  the  law  adopted  by  the  English  courts  is  not  the 
of  the  country  —  that  part  of  the  profession  general  maritime  law.  In  this  country  we  are 
which  devotes  itself  to  the  admiralty  practice  —  governed,  where  it  is  a  question  of  maritime 
and  the  sentiment,  I  think,  of  the  parties  in-  law,  by  the  maritime  law,  the  continental  law, 
terested  in  vessels,  has  been  that  that  doctrine  or  the  law  as  it  may  be  gathered  from  all  the 
is  not  the  correct  one.  It  is  a  doctrine  which  maritime  nations  of  the  world.  The  English 
we  have  derived  from  the  English  courts,  and  law,  on  the  contrary,  has  been  the  result  of 
ifc  is  the  doctrine  of  the  English  courts  that  the  conflict  between  the  courts  of  common  law, 
no  such  admiralty  lien  can  be  nad  in  the  home  especially  the  conrt  of  king's  bench  in  Great 
port  of  the  country.  ....  We  have  fol-  Britain,  which  was  jealous  alike  of  all  other 
lowed  that  doctrine  in  the  courts  of  the  United  courts,  as  it  was  ot  the  court  of  admiralty 
States,  but  as  I  6aid  before  there  has  been  a  and  ecclesiastical  courts,  which  was  always 
very  strong  feeling  that  the  doctrine  ought  to  issuing  its  prohibitions  in  defence  of  what  it 
extend  to  the  home  ports,  and  a  rule  which  the  supposed  to  he  the  exclusive  right  of  the  corn- 
supreme  court  of  the  United  States  had  pre-  mon  law  courts,  and  to  that  spirit  of  asserting 
scribed  for  the  proceedings  and  practice  in  ad-  the  extended  and  exclusive  jurisdiction  of  the 
miralty  courts,  which  forbids  the  bringing  of  a  common  law  courts  in  opposition  to  the  admi- 
suit  in  rem  in  that  class  of  cases,  has  been  re-  ralty  courts.  To  this  is  due  alone  the  fact  that 
pealed  by  the  supreme  court.  I  violate  no  the  English  courts  adopted  the  rule  that  for 
propriety,  I  think,  in  saying  that  the  supreme  work  and  labor  done  on  a  yessel  in  a  home  port 
court  repealed  that  rule  with  a  view  for  consid-  there  was  no  lien  on  the  vessel  other  than  the 
eration,  and  it  will  come  up ;  and  it  is  involved  common  law  lien  of  possession,  and  that  when 
in  this  case  to  some  extent,  or  is  supposed  to  be  that  was  parted  with  the  lien  was  gone, 
involved  in  this  case.  I  have  no  hesitation  my-  I  have  no  hesitation  in  saying  myself,  there- 
self  in  saying  in  this  case  that  if  there  was  fore,  that  the  rule  of  allowing  a  lien  for  these 
nothing  more  than  the  fact  stated  originally,  repairs  ought  to  be  extended  to  a  vessel  in  a  home 
that  Captain  Taylor  repaired  this  vessel  to  the  port, 
extent  of  $21,000, 1  would  affirm  the  judgment 
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4.  Practice.  —  If  a  party  sets  up  a  maritime  lien  which  fails,  he  can- 
not be  permitted  to  fall  back  upon  a  common  law  or  statutory  lien.     lb. 

ATTORNEY. 

See  Contract. 

BANKRUPTCY. 

1.  Practice  utfDER  act  of  1874.  —  On  a  creditor's  petition  in 
bankruptcy  on  which  issue  was  taken,  a  jury  had  rendered  a  defective 
special  verdict  (but  no  general  verdict)  before  the  amended  bankrupt  act 
of  June  22, 1874,  was  enacted,  and  the  case  was  pending  on  a  motion  by 
the  creditors  for  an  adjudication  of  bankruptcy  on  this  special  verdict, 
when  said  amendatory  act  took  effect ;  and  afterwards  by  consent  of  the 
court  an  amended  petition  under  said  amended  act  was  filed  and  issue 
taken  thereon :  Held,  that  the  action  of  the  court  in  subsequently  dismiss- 
ing the  case  on  the  strength  of  the  special  verdict  was  erroneous,  and  that 
the  issues  made  under  the  amended  act,  by  the  amended  petition,  should 
have  been  determined.  In  re  King,  0.  0.  U.  S.  Neb.,  Cent.  L.  J.,  Feb. 
5,  1875. 

2.  Failure  or  refusal  of  bankrupt  to  surrender  assets  to 
assignee.  —  Contempt.  —  Bankrupts  appeared  before  the  register  and 
were  examined.  From  the  evidence  it  was  found  by  the  court  that  they 
had  not  satisfactorily  accounted  for  certain  assets,  and  a  second  examina- 
tion was  ordered,  whereat  the  bankrupts  stated  that  they  had  no  further 
account  to  give.  Motion  was  then  made  to  commit  them  for  contempt  in 
not  accounting  for  and  delivering  the  assets  traced  to  their  hands  to  their 
assignee.  Held,  that  the  bankrupt,  when  on  examination,  after  admitting 
the  possession  of  property,  must  clearly  account  for  the  same  to  the  satis- 
faction of  the  court ;  otherwise  he  must  be  held  to  still  have  it  in  his  pos- 
session, and  be  able  to  hand  it  over  to  his  assignee,  and  on  failing  or 
refusing  to  account  in  a  reasonable  manner  for  the  disposition  of  assets 
which  have  been  traced  to  him,  must  be  held  to  be  acting  in  contempt  of 
the  jurisdiction  of  the  court ;  that  the  facts,  in  the  present  case,  being 
sufficient,  the  bankrupts  should  be  committed  until  an  account  of  a  satis- 
factory nature  be  furnished.  In  re  SaUcey  &  Q-erson,  D.  C.  U.  S.  No.  D. 
111.,  Chicago  L.  N.,  Feb.  27, 1875. 

CATTLE. 

The  word  "  cattle  "  construed  to  include  hogs.  First  National 
Bank  v.  Home  Savings  Bank,  S.  C.  U.  S.,  Chicago  L.  N.,  Feb.  20,  1875. 

cemetery. 

See  Municipal  Corporation. 

champerty. 
See  Contract. 

COMMON  CARRIER. 

See  Lex  Loci;  Railroad. 
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COMPOSITION  DEED. 

When  will  be  declared  void.  —  Estoppel.  —  Defendants  repre- 
sented to  plaintiffs  that  their  firm  would  be  able  to  pay  all  their  debts  if 
their  creditors  would  give  them  time.  Subsequently,  a  brother-in-law  of 
one  of  the  defendants,  and  an  agent  of  the  firm,  further  represented  that 
the  defendants  had  examined  their  affairs  and  found  they  could  not  pay 
over  thirty-five  cents  on  the  dollar.  Plaintiffs  declined  to  accept  this  per- 
centage, and  offered  to  take  fifty  per  cent,  of  their  claim,  and  upon  con- 
sultation, all  the  creditors  entered  into  a  composition  agreement  whereby 
they  received  the  percentage  to  which  plaintiffs  had  assented.  It  afterward 
came  out  that  one  of  the  creditors  who  had  signed  the  composition  agree- 
ment had  been  paid  in  full  by  defendants,  prior  to  the  execution  thereof. 
Upon  learning  the  fact  plaintiffs  instituted  suit  to  recover  the  balance  of 
their  claim.  Held,  that  plaintiffs  were  not  estopped  by  the  composition 
agreement ;  and  that  the  secret  payment  of  one  of  the  creditors  rendered 
the  composition  void.  Befter  v.  Oahn,  S.  C.  Ill,,  Chicago  L.  N.,  Feb.  27, 
1875. 

CONSTITUTIONAL  LAW. 

1.  Constbtjction  OF  u  POWER  TO  belease  LIEN."  —  The  Constitu- 
tion of  Missouri  provided  that  the  general  assembly  should  have  no 
power,  for  any  purpose,  to  release  the  lien  held  by  the  state  on  any  rail- 
road. Held,  that  such  provision  did  not  prevent  the  general  assembly 
from  releasing  a  lien  upon  the  payment  of  the  debt  to  which  it  had  rela- 
tion ;  nor  from  selling  any  claim  against  a  railroad  company  held  by  the 
state.     Woodson  v.  Murdoch,  S.  C.  U.  S.,  Leg.  Gtfz.,  Fen.  12, 1875. 

2.  A  statute  bequibing  the  numbebing  of  ballots  or  tickets 
at  an  election,  held  to  be  an  infraction  of  the  Constitution  of  Illinois. 
Hammer  v.  Swifty  Circuit  Ct.  of  Cook  Co.  111.,  Chicago  L.  N.,  Feb.  13, 
1875. 

See  Stbebt,  2. 

CONTEMPT. 

See  Bankruptcy,  2. 

CONTRACT. 

Champebty.  —  Lex  loci.  —  Attobney  and  client.  —  The  defend- 
ant thinking  it  necessary,  in  securing  the.  benefit  of  certain  real  estate 
which  he  had  attached  in  the  State  of  New  York,  to  pay  off  a  mortgage 
of  $2,000  upon  the  property,  proposed  to  the  plaintiff  that  if  he  would 
advance  the  sum  required  and  superintend  the  litigation,  paying  his  own 
expenses,  he  would  give  him  half  the  net  avails  of  the  suit,  but  that  if 
nothing  was  recovered  the  expenses  of  the  ligitation  should  be  shared 
equally.  The  plaintiff  accepted  the  proposition,  went  twice  to  the  State 
of  New  York  with  the  money,  paying  nis  own  expenses,  and  consulted 
the  attorney  in  charge  of  the  suit,  who  concluded  that  it  was  not  neces- 
sary to  raise  the  mortgage ;  soon  after  which  the  defence  of  the  suit  was 
abandoned,  judgment  rendered  in  favor  of  the  present  defendant,  and  the 
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amount  of  the  judgment  paid  oyer  to  him.  Held,  in  a  suit  brought  to  re- 
cover half  of  the  net  avails  of  the  judgment :  1.  That  as  the  contract 
was  to  be  performed  in  the  State  of  New  York,  it  was  governed  by  the 
law  of  that  state.  2.  That  it  was  not  void  by  the  law  of  that  state  as  a 
champertous  contract.  3.  That  the  plaintiff  was  to  be  regarded  as  hav- 
ing sufficiently  performed  his  part  of  the  contract,  its  literal  performance 
having  been  excused.  Richardson  v.  Rowland,  S.  C.  Conn.,  Am.  Law 
Reg.,  Feb.  1875. 

CORPORATION. 

1.  Foreign  corporation.  —  License.  —  Construction  of  stat- 
ute.—  An  act  of  the  legislature  respecting  a  corporation  originally 
created  by  another  state  will  be  construed,  according  to  what  appears  to 
be  its  true  intent,  either  as  a  license  or  an  act  of  incorporation,  without 
undue  regard  to  the  exact  language  employed.  So.  $  Atlantic  TeL  Co. 
v.  JV.  0.,  Mobile  £  Tex.R.  R.  Co.,  C.  C.  U.  S.  So.  D.  Miss.,  Cent.  L.  J., 
Feb.  5,  1875. 

2.  Jurisdiction  of  U.  S.  court  in  respect  of  foreign  corpora- 
tion. —  A  circuit  court  of  the  United  States  eannot  acquire  jurisdiction 
of  the  person  of  a  defendant  corporation  of  a  state  other  than  that  in 
which  the  corporation  was  created,  by  a  resort  to  a  state  statute  licensing 
the  corporation  to  transact  business  within  its  limits  upon  the  corporation 
submitting  to  being  sued  in  the  courts  of  the  state.     lb. 

CRIMINAL  LAW. 

Twice  in  jeopardy.  —  Where  a  prisoner  has  been  indicted  and  found 
guilty,  and  judgment  has  been  arrested  upon  his  motion,  he  has  not  been 
"  in  jeopardy."     Bedee  v.  The  People,  S.  C.  111.,  Chicago  L.  N.,  Feb. 
27, 1875. 
•  See  Champerty. 

custom. 

1.  Waiver  by  custom  of  rule  of  law.  —  While  no  statute  or 
principle  of  public  policy  intervenes,  but  a  rule  of  law  is  a  mere  privilege 
which  may  be  waived,  such  waiver  may  be  as  well  by  a  custom  known  to 
and  acquiesced  in  by  the  parties,  as  by  an  express  contract.  —  Colket  v. 
Ellis,  Com.  Pleas  of  Phil.,  Leg.  Int.,  March  6,  1875. 

2.  A  custom  among  brokebs  TO  sell  stocks  deposited  as  collateral 
security  for  a  call  loan,  at  the  board,  on  failure  of  the  borrower  to  pay 
on  the  day  on  which  demand  is  made,  is  not  illegal  as  to  parties  familiar 

"*  with  and  dealing  on  the  basis  of  such  custom.     lb. 

DAMAGES. 

^  Action  against  railroad  company  for  throwing  smoke  and 

* ,  •  cinders  upon  residence  property.  —  It  was  averred  in  the  declara- 

\  tion  substantially  that  the  plaintiff  owned  and  occupied  as  a  residence  cer- 

tain property  fronting  on  Walnut  Street  in  the  town  of  Fairbury ;  that  the 
defendant  constructed  along,  upon,  and  over  said  street  its  railroad,  and 
ran  daily  its  locomotives  and  trains  thereon ;  that  smoke  and  cinders  were 
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cast  and  thrown  from  the  engines  and  locomotives  in  and  over  the  prop- 
erty of  plaintiff,  thereby  greatly  damaging  the  same.  Defendant  de- 
murred. Held,  that  the  action  could  be  properly  maintained.  Stone  v. 
F.  P.  £  N.  W.  jR.  W.  Co.,  S.  0.  111.,  Am.  Law  Reg.,  Feb.  1875. 

DEED. 

Trust  deed  by  debtor  to  himself  as  trustee.  —  Delivery.  — 
Stamp.  —  Evidence.  —  A  being  indebted  to  an  estate  of  which  he  was 
trustee  made  a  deed  of  certain  of  his  real  estate  to  himself  as  trustee. 
The  deed  was  formally  prepared  by  counsel  under  his  instruction  and  he 
executed  and  acknowledged  it,  but  did  not  place  it  on  record.  After  his 
death,  insolvent,  it  was  found  among  the  papers  of  the  trust  estate  in  his 
possession.  Held,  1.  That  the  circumstances  were  sufficient  proof  of  a 
delivery ;  and  2.  That  the  deed  created  a  valid  and  binding  trust  against 
Carson  and  his  representatives,  and  that  the  cestuis  que  trust  were  there- 
fore entitled  to  the  property  in  preference  to  the  administrator  and  cred- 
itors. 

The  omission  of  a  stamp  on  the  deed  did  not  render  it  invalid  or  inad- 
missible in  evidence,  in  the  absence  of  proof  that  the  stamp  was  omitted 
with  intent  to  defraud  the  revenue.  Carson' $  AdmW  v.  Phelps,  Ct.  App. 
Md.,  Am.  Law  Reg.,  Feb.  1875. 

ENFORCEMENT  ACT. 

See  Pleading  and  Practice,  2. 

ESTOPPEL. 

Estoppel  defined.  —  Evidence.  —  V.  claimed  certain  land  which 
he  desired  to  sell  to  B.  The  latter  testified  that  "  the  report  was  K. 
claimed  the  upper  part  of  it,  and  I  would  not  buy  until  I  saw  K.  I  saw 
him,  and  askea  him  if  he  claimed  any  of  the  land.  He  said  he  thought 
he  claimed  part  of  the  upper  end  ;  said  it  did  not  amount  to  much,  and  he 
did  not  calculate  to  make  D.  trouble  about  it."  B.  also  testified,  that  from 
what  K.  told  him,  he  thought  the  title  was  all  right,  and  some  six  months 
or  a  year  thereafter,  he  purchased  the  land  of  D.,  paying  him  part  of  the 
purchase  money  down,  and  had  since  paid  the  residue.  He  further  testi- 
fied :  u  I  do  not  know  whether  K.  knew  where  the  lines  were,  nor  the 
amount  he  claimed,  at  the  time  he  talked  with  me." 

It  did  not  appear  that  B.  informed  K.  that  he  had  any  intention  of 
buying  the  land,  nor  that  he  had  any  object  in  making  the  inquiry.  Held, 
That  the  evidence  was  insufficient  to  establish  fraud,  encouragement,  or 
silence  such  as  would  estop  K.  from  asserting  his  legal  right  to  the  land. 
Keating  v.  Orne,  S.  C.  Pa.,  Pittsb.  L.  J.,  Feb.  24, 1875. 

See  Composition  Deed. 

evidence. 
See  Deed  ;  Estoppel  ;  Master  and  Servant. 
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FRAUDS,  STATUTE  OF. 

Verbal  promise  to  pay  the  debt  of  another.  —  Trusts.  — 
L.,  Y.,  and  R.,  were  associated  as  copartners  in  the  furniture  and  under- 
taking business,  on  a  limited  scale.  Iu  January,  1870,  L.  sold  to  his  copart- 
ners his  interest  in  the  establishment,  which*  included  tools,  hearse,  ready 
made  furniture,  accounts  due  them,  and  the  use  of  the  shop  without  rent 
until  the  first  of  May  following ;  in  consideration  of  which,  they  were  to 
pay  him  $700  without  interest,  $100  thereof  on  said  first  of  May,  and  the 
residue  at  the  expiration  of  sixteen  months  from  the  time  of  purchase ; 
and  also  to  pay  all  debts  contracted  while  they  were  associated  together. 
At  the  expiration  of  two  months,  R.  retired,  leaving  the  property  and 
business  in  the  hands  of  V.,  with  the  understanding  that  the  latter  should 
pay  all  their  debts.  V.  continued  the  business  for  a  short  time,  but  in 
the  same  spring,  and  before  making  any  payment  to  L.,  sold  out  the  en- 
tire establishment,  including  all  debts  due  it,  to  the  plaintiff  in  error,  in 
consideration  of  his  verbal  promise  to  pay  all  the  debts  of  the  concern, 
t  the  debt  in  favor  of  the  defendant  in  error  being  expressly  mentioned  as 
one  of  them.  Mercur,  J. :  .  .  .  .  "  The  actual  value  of  the  prop- 
erty thus  sold  and  purchased  is  not  clearly  shown In  the 

absence  of  proof  showing  it,  we  will  not  assume  its  value  to  have  been 
less  than  the  amount  which  plaintiff  in  error  agreed  to  pay.  It  was  then 
a  purchase  and  taking  possession  by  him  of  the  same  property,  substan- 
tially, that  the  defendant  in  error  had  delivered  to  V.  It  was  practically  an 
agreement  to  take  and  occupy  the  same  position  which  V.  had  held  in  the 
transaction.  As  he  had  taken  and  held  the  property  under  an  agreement 
to  pay  L.,  in  like  manner  on  its  transfer  to  plaintiff  in  error,  was  he  to 
take  and  hold  it?  While  this  did  not  create  such  a  trust  in  the  latter,  as 
could  have  been  specifically  enforced,  yet  it  so  far  partook  of  the  character 
of  one  as  to  transfer  the  superior  obligation  to  him.  Hence  we  conclude 
the  fair  inference  to  be,  and  it  is  not  removed  by  any  evidence,  that  the 
property  was  transferred  to  the  plaintiff  in  error,  with  the  understanding 
of  the  parties  to  the  transaction  that  the  avails  and  proceeds  of  the  prop- 
erty and  business  should  pay  and  discharge  the  debt  due  to  the  defendant 
in  error."     Townsend  v.  Long,  S.  C.  Pa.,  Pittsb.  L.  J.,  Feb.  24,  1875. 

GRANT. 

1.  Legislative  grant  to  state,  —  Divesttjre  of  title  of 
United  States.  —  Construction  of  statutes.  —  Reversion  of 
title.  —  On  the  3d  of  June,  1856,  Congress  passed  an  act  entitled  "  An 
act  granting  public  lands  to  the  State  of  Wisconsin  to  aid  in  the  construc- 
tion of  railroads  in  said  state."  That  act  grants  to  the  state,  for  the  pur- 
pose of  aiding  in  the  construction  of  a  railroad  between  certain  specified 
points,  every  alternate  section  of  land,  designated  by  an  odd  number,  for 
six  sections  in  width  on  each  side  of  the  road.  The  language  of  the  first 
section  of  the  act  is,  u  that  there  be,  and  i$  hereby,  granted  to  the  State  of 
Wisconsin,"  the  lands  specified.  The  third  section  declares  "  that  the  said 
lands  hereby  granted  to  said  state  shall  be  subject  to  the  disposal  of  the 
legislature  thereof  ; "  and  the  fourth  section  provides  in  what  manner  sales 
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shall  be  made,  and  enacts  that  if  the  road  be  not  completed  within  ten 
years  u  no  further  sales  shall  be  made,  and  the  lands  unsold  shall  revert 
to  the  United  States."  The  state  accepted  the  grant  thus  made,  and  as- 
sumed the  execution  of  the  trust.  The  route  of  the  road  was  surveyed, 
and  a  map  of  its  location  was  filed  in  the  land  office  at  Washington.  The 
adjoining  odd  sections  within  the  prescribed  limits  were  then  withdrawn 
from  sale  by  the  proper  officers  of  the  government,  and  certified  lists 
thereof,  approved  by  the  secretary  of  the  interior,  were  delivered  to  the 
state.  Subsequently,  on  the  5th  of  May,  1864,  Congress  passed  another 
act  on  the  same  subject,  entitled  "  An  act  granting  lands  to  aid  in  .the 
construction  of  certain  railroads  in  the  State  of  Wisconsin."  Bv  its  first 
section  additional  land  is  granted  to  the  state  upon  the  same  terms  and 
conditions  as  those  contained  in  the  previous  act,  for  the  purpose  of  aiding 
in  the  construction  of  the  road  between  certain  of  the  points  designated 
in  the  act  of  1856,  and  the  last  act  extends  thfc  time  for  completing  the 
road  for  five  years.  This  road  has  never  been  constructed,  nor  any  part 
of  it,  and  the  time  for  its  construction  has  not  been  extended  since  the 
act  of  1864.  Nor  has  Congress  passed  any  act,  nor  have  any  judicial  pro- 
ceedings been  taken  to  enforce  a  forfeiture  of  the  grants  for  failure  to  con-* 
struct  the  road  within  the  period  prescribed  :  Held^  (1.)  That  the  act  of 
June  3,  1856,  and  the  first  section  of  the  act  of  May  5,  1864,  are  grants 
in  presenti,  and  passed  the  title  to  the  odd  sections  designated  to  be  after- 
wards located ;  when  the  route  was  fixed  their  location  became  certain, 
and  the  title,  which  was  previously  imperfect,  acquired  precision  and  be- 
came attached  to  the  land.  (2.)  That  the  lands  granted  have  not  re- 
verted to  the  United  States,  although  the  road  was  not  constructed  within 
the  period  prescribed,  no  action  having  been  taken  either  by  legislation  or 
judicial  proceedings  to  enforce  a  forfeiture  of  the  grants. 

Unless  there  are  clauses  in  a  statute  restraining  the  operation  of  words 
of  present  grant,  these  must  be  taken  in  their  natural  sense  to  import  an 
immediate  transfer  of  title,  although  subsequent  proceedings  may  be  re- 
quired  to  give  precision  to  that  title  and  attach  it  to  specific  tracts.  No 
individual  can  call  in  question  the  validity  of  the  proceedings  by  which 
precision  is  thus  given  to  the  title  where  the  United  States  are  satisfied 
with  them.  The  provision  in  the  act  of  1856,  that  all  lands  remaining 
unsold  after  ten  years  shall  revert  to  the  United  States,  if  the  road  be  not 
then  completed,  is  a  condition  subsequent,  being  in  effect  a  provision  that 
the  grant  to  the  extent  of  the  lands  unsold  shall  be  void  if  the  work  desig- 
nated be  not  done  within  that  period.  Sehvlenburg  v.  Sarrvman^  S.  C. 
U.  S.,  Pac.  Law  Rep.,  Feb.  23,  1875. 

2.   NO  ONE  CAN  TAKE    ADVANTAGE  OF  THE    NON-PERFORMANCE  OF 

A  condition  subsequent  annexed  to  an  estate  in  fee,  but  the  grantor 
or  his  heirs  or  successors,  and  if  they  do  not  see  fit  to  assert  their  right 
to  enforce  a  forfeiture  on  that  ground,  the  title  remains  unimpaired  in  the 
grantee.  The  rule  equally  obtains  where  the  grant  upon  condition  pro- 
ceeds from  the  government.     lb. 

The  manner  in  which  the  reserved  right  of  the  grantor  for  breach  of 
the  condition  must  be  asserted  so  as  to  restore  the  estate  depends  upon  the 
character  of  the  grant.  If  it  be  a  private  grant,  that  right  must  be  as- 
serted by  entry,  or  its  equivalent.     If  the  grant  be  a  public  one,  the  right 
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must  be  asserted  by  judicial  proceedings  authorized  by  law,  or  there  must 
be  some  legislative  assertion  of  ownership  of  the  property  for  breach  of 
the  condition,  such  as  an  act  directing  the  possession  and  appropriation  of 
the  property,  or  that  it  be  offered  for  sale  or  settlement. 

3.  Where  the  title  to  land  remains  in  the  state,  timber 

CUT  UPON  THE  LAND  BELONGS  TO  THE  STATE.  —  Whilst  the  timber  is 

standing  it  constitutes  a  part  of  the  realty  ;  being  severed  from  the  soil 
its  character  is  changed ;  it  becomes  personalty,  but  its  title  is  not  affected ; 
it  continues  as  previously  the  property  of  the  owner  of  the  land,  and  can 
be  pursued  wherever  it  is  carried.  All  the  remedies  are  open  to  the 
owner  which  the  law  affords  in  other  cases  of  the  wrongful  removal  or 
conversion  of  personal  property.     lb. 

4.  Where  logs  cut  from  the  lands  of  the  state  without  li- 
cense have  been  intermingled  with  logs  cut  from  other  lands,  so  as  not  to 
be  distinguishable,  the  state  is  entitled,  under  the  law  of  Minnesota,  to 
replevy  an  equal  amount  from  the  whole  mass.  The  remedy  afforded  by 
the  law  of  Minnesota  in  such  case  held  to  be  just  in  its  operation  and  less 
severe  than  that  which  the  common  law  would  authorize,    lb. 

INSURANCE. 

1.  Repairs.  —  "  Builder's  risk."  —  Repairs  of  machinery.  — 
The  conditions  of  an  insurance  policy  should  receive  a  reasonable  interpre- 
tation not  inconsistent  with  the  due  and  customary  use  and  enjoyment  of 
the  property  insured.  Repairs  which  become  indispensably  necessary  to 
the  safety  of  a  building  and  machinery,  and  to  remedy  the  defects  of  wear 
and  tear  which  must  necessarily  occur,  do  not  vitiate  the  risk.  It  is  for 
the  interest  of  the  insurer  as  well  as  of  the  insured  that  all  repairs  which 
common  prudence  would  dictate  should  be  made.  The  condition  called  a 
*fc  builder's  risk"  must  receive  a  reasonable  construction,  not  repugnant 
to  the  nature  and  purpose  of  the  contract  or  inconsistent  with  due  and 
customary  use  and  enjoyment  of  the  property.  It  is  only  when  repairs 
and  alterations  are  made  which  increase  the  risk,  that  the  insured  is  re- 
quired to  give  notice  to  the  company  of  the  alterations  made.  Where 
defects  in  the  machinery  arise  subsequently  to  the  issue  of  the  policy, 
without  the  fault  of  the  owner,  or  which  were  unknown  to  him  at  the 
time,  and  where  the  defects  are  such  as  to  endanger  the  safety  of  the  prop- 
erty insured,  a  reasonable  amount  of  repairs,  which  do  not  increase  the 
risk,  can  be  made  without  vitiating  the  policy.  James  v.  Lycoming  Ins. 
Co.,  C.  C.  U.  S.,  Ins.  L.  J.,  January,  1875. 

2.  Insurable  interest. — Testator.  —  The  owner  of  the  property 
in  her  will  appointed  T.  her  trustee,  with  power  to  appoint  a  substitute  in 
case  T.  should  be  unable  to  act  as  such,  and  also  to  name  a  suitable  per- 
son to  act  after  his  decease  ;  or  if  such  appointment  should  not  be  made, 
then  the  judge  of  probate  should  appoint  a  successor  as  provided  by  law, 
T.  declined  acting  as  trustee,  and  the  probate  court  appointed  B.  as  trustee 
in  his  stead.  B.  insured  the  property,  describing  it  as  "  his  dwelling-house," 
although  the  facts  in  the  case  were  communicated  to  the  company  when 
the  insurance  was  effected.     Held,  that  B.  had  an  insurable  interest  in  the 
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property  insured.  Babson  v.  Thomaston  Mut.  Fire  Ins.  Co.,  C.  C.  U.  S. 
Me.,  lb. 

8.  Premium.  —  Nonpayment  of.  —  Half-note   insurance.  —  A 

ten  year  life  policy  was  issued  to  the  insured  on  the  half-note  plan  with 
the  conditions  that  if  hereafter  the  premiums  were  not  paid,  a  paid  up 
policy  would  be  issued  for  as  many  tenths  of  the  original  sum  insured  as 
there  had  been  premiums  paid,  and  that  if  the  interest  was  not  paid  on 
the  notes  or  loans  the  policy  should  be  void.  After  three  payments  were 
made  the  company  issued  to  the  insured  a  certificate  guaranteeing  him  a 
paid  up  policy  of  three  tenths  of  the  original  amount.  Subsequently  the 
interest,  amounting  to  $49.04,  was  not  paid  in  advance  as  the  terms  of  the 
policy  required.  On  the  death  of  the  insured  the  company  claimed  that 
the  policy  had  lapsed  by  nonpayment  of  interest  on  the  notes.  Held, 
that  in  the  payment  of  the  regular  premiums  time  is  of  the  essence  of  the 
contract,  and  a  failure  to  pay  premiums  when  due  voids  the  policy.  Held% 
also,  that  the  annual  interest  on  these  premium  notes  was  not  an  annual 
premium,  for  the  nonpayment  of  which  the  policy  would  be  forfeited,  but 
the  company  had  a  right  of  action  against  the  insured  to  enforce  its  pay- 
ment, and  that  the  ultimate  payment  of  the  policy  was  hypothecated  or 
pledged  to  the  payment  of  this  interest,  and  became  a  collateral  security 
for  it.     St.  Louis  Mut.  Life  Ins.  Co.  v.  Ghigsby,  Ct.  App.  Ky.,  lb. 

INTERNAL  REVENUE. 

See  Pleading  and  Practice,  1. 

LANDLORD  AND  TENANT. 

Tenant  may  show  termination  of  landlord's  title,  either  by 
its  own  limitation  or  by  its  own  conveyance.  St.  John  v.  Quitzon,  S.  C. 
111.,  Cent.  L.  J.,  Feb.  5, 1875. 

See  Vendor  and  Vendee. 

lex  loci. 

Common  carrier.  —  Connecting  lines.  —  In  the  absence  of  a  stat- 
ute, the  common  law,  as  it  obtains  in  a  state  where  the  cause  of  action 
arose,  is  to  be  observed.  Where  a  railroad  located  in  Wisconsin  received 
goods  marked  for  a  certain  point,  and  delivered  them  to  a  connecting  line 
within  the  state,  to  be  carried  to  the  point  for  which  they  were  marked, 
and  they  were  lost ;  and  it  appeared  that  there  was  no  statute  that  affected 
the  case,  and  that  there  was  no  liability  under  the  common  law  of  Wis- 
consin ;  it  was  held,  that  the  suit  was  governed  by  the  law  as  it  obtained 
in  Wisconsin,  notwithstanding  that  it  was  commenced  in  Illinois,  where 
a  different  doctrine  prevailed.  M.  £  St.  P.  R.  W.  Co.  v.  Smith,  S.  C.  111., 
Chicago  L.  N.,  Feb.  20, 1875.  To  the  same  effect  is  Pa.  R.  R.  Co.  v.  Fair- 
child,  S.  C.  Ill,  lb.,  Feb.  13,  1875. 

See  Contract. 
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MARRIAGE. 

1.  Proof  of  foreign  marriage.  —  A  foreign  marriage  is  estab- 
lished, primd  facie )  by  proof  of  the  ceremony.  The  foreign  law  on  the 
subject  need  not  be  proved  before  the  certificate  is  offered  in  evidence. 
Hutchin*  v.  Kimmell,  S.  C.  Mich.,  Cent.  L.  J.,  Feb.  12, 1875. 

2.  A  general  common  law  on  the  subject  of  marriage  is  presumed 
to  exist  in  every  Christian  country,     lb. 

MASTER  AND  SERVANT. 

Duty  of  master  to  provide  against  unnecessary  danger  to 
servant.  —  Evidence.  —  Railroad.  —  A  railroad  company  had  in  use 
a  siding  on  which  coal  cars  were  run  out  and  emptied,  but  which  was  too 
short  for  the  purposes  for  which  it  was  used,  and  otherwise  dangerous. 
Plaintiff,  an  employee  who  observed  the  fact,  notified  the  superintendent  of 
the  danger,  but  was  directed  to  continue  his  work,  which  he  did  and  was 
injured  by  an  accident  caused  by  the  defects  he  had  pointed  out.  Held, 
that  the  plaintiff  was  entitled  to  give  the  above  facts  in  evidence,  and 
that  a  refusal  to  permit  them  to  be  shown  was  error.  P.  v.  P.  $  C.  R. 
Bf  Co.  S.  C,  Pa.,  Pittsb.  L.  J.,  Feb.  3, 1875  ;  Leg.  Gaz.,  Feb.  12, 1875. 

MUNICIPAL  CORPORATION. 

Cemetery.  —  Cost  of  grading  street.  —  A  municipal  corporation 
cannot  charge  a  cemetery  with  the  cost  of  improving  an  adjacent  street, 
if  there  are  statutes  in  force  which  forbid  the  desecration  of  graves,  and 
thus  render  the  property  unavailable  in  the  hands  of  a  purchaser  for  ordi- 
nary purposes.  City  of  Louisville  v.  Nevin,  Ct.  App.  Ky.,  Cent.  L.  J.,  Feb. 
12, 1875. 

NEGLIGENCE. 

See  Damages  ;  Railroad. 

pleading  and  practice. 

1.  Internal  revenue.  —  Action  against  bank  under  •  120th 
section  of  act  of  1864.  —  Requisites  of  complaint.  —  In  an  ac- 
tion by  the  United  States  against  a  bank  for  the  penalty  of  one  thousand 
dollars,  for  failing  to  make  return  of  its  net  earnings,  incomes,  or  gains, 
as  required  by  the  120th  section  of  the  internal  revenue  act  of  June  30, 
1864  (as  amended  by  the  act  of  July  13,  1866),  which  was  reenacted 
July  14,  1870,  the  complaint  must  allege  that  the  sum  therein  mentioned 
as  net  earnings,  income,  and  gains  was  dividends,  or  excess  of  profits  over 
such  dividends,  added  during  the  year  to  its  surplus  or  contingent  fund. 
The  complaint  should  specifically  state  the  character  of  the  earnings,  in- 
come, and  gains  which  are  liable  to  the  tax,  and  that  a  list  and  return 
thereof  has  not  been  made  as  required  in  this  section.  If  the  penalty  is 
claimed  under  the  120th  section  of  the  act  of  1864,  the  complaint  should 
charge  that  the  defendant  has  neglected  or  omitted  to  make  dividends  or 
additions  to  its  surplus  or  contingent  fund,  within  the  period  of  time  men- 
tioned therein,  and  that  it  had  failed  to  make  the  return  required  by  that 
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section.     U.  S.  v.  State  National  Bank  of  Minneapolis,  C.  C.  U.  S.  Minn., 
Cent.  L.  J.,  Feb.  12, 1875. 

2.  Enforcement  act.  —  Requisites  of  Indictments.  —  An  indict- 
ment charged  that  defendants  unlawfully  prevented,  &c,  from  voting  at  a 
municipal  election  in  Petersburg,  certain  legally  registered  voters  qualified 
according  to  law.  Another  indictment  charged  that  defendants  refused  to 
register  certain  legally  qualified  electors  of  African  descent,  as  voters  at 
the  said  election.  On  demurrer  it  was  held,  by  Bond,  C.  J.,  that  the  in- 
dictments were  sufficient,  and  that  the  motive  of  hostility  to  race,  &c, 
might  be  inferred  from  the  acts  charged  ;  by  Hughes,  J.,  contra,  that  the 
indictments  were  defective  for  not  charging  that  the  acts  were  done  on 
account  of  race,  color,  or  previous  condition  of  servitude,  and  that  they 
should  be  quashed.  U.  S.  v.  Petersburg  Judges,  £c,  C.  C.  U.  S.  E.  D. 
Va.,  Am.  Law  Reg.,  Feb.  1875. 

3.  Replevin.  —  Evidence  of  title.  —  Where,  in  an  action  of  re- 
plevin, the  complaint  alleges  property  and  right  of  possession  in  the  plain- 
tiffs, and  the  answer  traverses  directly  these  allegations,  under  the  issue 
thus  formed  any  evidence  is  admissible  on  the  part  of  the  defendant  which 
goes  to  show  that  the  plaintiffs  have  neither  property  nor  right  of  posses- 
sion. Evidence  of  title  in  a  stranger  is  admissible.  Schvlenberg  v.  Har- 
riman,  S.  C.  U.  S.,  Pac.  Law  Rep.,  Feb.  23,  1875. 

See  Admiralty,  4  ;  Bankruptcy,  1,  2  ;  Damages. 

pacific  railroad. 

See  Grant;  Taxation. 

railroad. 

Leased  Road.  —  Negligence.  —  Damages.  —  The  lessor  of  a  rail- 
road is  liable  at  common  law  for  negligence  by  the  lessee. 

An  Ohio  railroad  corporation  leased  its  road  and  rolling  stock  to  another 
Ohio  railroad  corporation,  but  had  inserted  in  the  lease  a  stipulation  that 
the  road  should  be  managed  by  an  advisory  committee  of  three,  one  to  be 
chosen  by  the  lessor,  one  by  the  lessee,  and  the  third  by  another  railroad 
corporation,  whose  line  formed  a  continuous  route  with  the  roads  of  the 
lessor  and  the  lessee,  for  the  common  benefit  of  all  the  parties.  It  was 
further  stipulated  that  the  lessor  was  to  receive  the  gross  receipts  for  local 
passengers  on  its  road  and  the  net  local  freight  earnings.  Held,  that  a 
passenger  injured  by  the  negligence  of  the  conductor,  employed  and  paid 
by  the  lessee,  in  going  upon  the  cars  from  one  station  to  another  on  the 
leased  road,  could  maintain  an  action  therefor  against  the  lessor  corpora- 
tion. And  the  action  being  one  of  tort,  could  be  brought  against  either 
or  both  companies. 

Held,  also,  that  if  the  conductor  was  guilty  of  gross  negligence,  which 
directly  occasioned  the  injury,  the  jury  might,  in  their  discretion  award 
the  party  injured  exemplary  damages  as  against  such  lessor  corporation. 
O.  &>  S.  R.  W.  Co.  v.  Sleeper,  Superior  Ct.  Cin.,  Am.  Law  Rec.,  Feb. 
1875. 

See  Damages  ;  Master  and  Servant. 
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STREET. 

1.  Title  to  land  in  vacated  street.  —  Where  a  grantor  conveys 
land  bordering  on  a  street  in  an  old  town  plat,  reserving  in  the  deed  the 
right  to  vacate  the  street,  and  without  expressly  granting  his  title  to  the 
fee  of  the  land  embraced  by  the  street ;  this  is  equivalent  to  a  reservation 
of  the  rights  of  the  grantor  in  the  street,  and  upon  the  street  becoming 
vacated,  the  right  of  exclusive  possession  united  with  the  right  of  prop- 
erty vests  in  the  grantor,  and  not  in  the  grantee  or  his  assigns,  St.  John 
v.  Quitzon,  S.  C.  111.,  Cent.  L.  J.,  Feb.  5, 1875. 

2.  Ibid.  —  Constitutional  law.  —  The  legislature  of  a  state  has 
not  the  power,  in  passing  an  act  to  vacate  a  street,  to  vary  the  above  rule 
so  as  to  vest  the  title  to  the  centre  of  the  street  in  the  present  adjacent 
owner,  instead  of  the  original  proprietor.     lb. 

SUBSCRIPTION. 

Death  op  a  party  subscribing  before  payment  or  accept- 
ance. —  A  decedent  during  his  lifetime  subscribed  to  a  fund  for  a  theolog- 
ical seminary,  but  died  before  the  subscription  was  paid,  or  the  trustees 
of  the  seminary  had  accepted  it.  Held,  that  his  estate  was  not  liable. 
Winters  App.,  S.  C.  Pa.,  Leg.  Gaz.,  Feb.  12, 1875. 

TAXATION. 

Union  Pacific  Railroad  lands.  —  Where  the  government  has 
issued  the  patent,  the  lands  of  the  Union  Pacific  Railroad  are  subject  to 
state  taxation,  without  regard  to  the  payment  of  costs  of  survey,  &c,  by 
the  company.  R.  R.  Co.  v.  Prescott,  16  Wall.  603,  modified.  U.  P.  R. 
R.  Co.  v.  Mc Shane,  S.  C.  U.  S.,  Cent.  L.  J.,  Feb.  12,  1875. 

TRUST  DEED. 
See  Deed. 

trusts. 

See  Frauds,  Statute  of. 

vendor  and  vendee. 

Title  of  vendee  who  has  been  let  into  possession  of  land. 
—  Where  a  vendee  is  let  into  possession  of  lands  under  a  contract  of  pur- 
chase, the  vendor  holds  the  naked  legal  title,  while  the  vendee  is  in  equity 
the  owner  of  the  land,  subject  only  to  the  vendor's  lien  for  the  purchase 
money.  Such  a  vendee  is  not  a  mere  tenant  at  will,  but  has  the  right  to 
the  free  use  and  employment  of  the  land,  and  all  the  rents,  issues,  and 
profits  thereof  without  hindrance  from  the  vendor,  and  should  the  vendor 
invade  the  possession  of  the  vendee,  he  would  be  a  trespasser.  Such  ven- 
dee's interest  in  the  land  would  be  subject  to  sale  upon  execution,  or  such 
vendee  could  sell  or  mortgage  it,  or  could  create  easements  upon  it,  sub- 
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ject  to  be  defaulted  by  failure  of  vendee  or  his  assignee  to  comply  with 
the  terms  of  the  contract  of  sale.  Baldwin  v.  Pool,  Chicago  L.  N.,  Feb. 
27, 1875. 


AN  ACT 

TO  DETERMINE  THE  JURISDICTION  OF  CIRCUIT  COURTS  OF  THE  UNITED  STATES, 
AND  TO  REGULATE  THE  REMOVAL  OF  CAUSES  FROM  STATE  COURTS,  AND  FOR 
OTHER  PURPOSES. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  the  circuit  court  of  the  United  States  shall  have  original 
cognizance,  concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature 
at  common  law  or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of  costs,  the 
sum  or  value  of  five  hundred  dollars,  and  arising  under  the  Constitution  or  laws  of  the 
United  States,  or  treaties  made,  or  which  shall  be  made,  under  their  authority,  or  in  which 
the  United  States  are  plaintiffs  or  petitioners,  or  in  which  there  shall  be  a  controversy 
between  citizens  of  different  states,  or  a  controversy  between  citizens  of  the  same  state 
claiming  lands  under  grants  of  different  states,  or  a  controversy  between  citizens  of  a 
state  and  foreign  states,  citizens  or  subjects ;  and  shall  have  exclusive  cognizance  of  all 
crimes  and  offences  cognizable  under  the  authority  of  the  United  States,  except  as 
otherwise  provided  by  law,  and  concurrent  Jurisdiction  with  the  district  courts  of 
the  crimes  and  offences  cognizable  therein.  But  no  person  shall  be  arrested  in  one 
district  for  trial  in  another  in  any  civil  action  before  a  circuit  or  district  court.  And  no 
civil  suit  shall  be  brought  before  either  of  said  courts  against  any  person  by  any  original 
process  or  proceeding  in  any  other  district  than  that  whereof  he  is  an  inhabitant,  or  in 
which  he  shall  be  found  at  the  time  of  serving  such  process  or  commencing  such  proceed- 
ing, except  as  hereinafter  provided ;  nor  shall  any  circuit  or  district  court  have  cogni- 
zance of  any  suit  founded  on  contract  in  favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to  recover  thereon  if  no  assignment  had  been  made, 
except  in  cases  of  promissory  notes  negotiable  by  the  law  merchant  and  bills  of  exchange. 
And  the  circuit  courts  shall  also  have  appellate  jurisdiction  from  the  district  courts  under 
the  regulations  and  restrictions  prescribed  by  law. 

Sec.  2.  That  any  suit  of  a  civil  nature,  at  law  or  in  equity,  now  pending  or  hereafter 
brought  in  any  state  court  where  the  matter  in  dispute  exceeds,  exclusive  of  costs,  the 
sum  or  value  of  five  hundred  dollars,  and  arising  under  the  Constitution  or  laws  of  the 
United  States,  or  treaties  made,  or  which  shall  be  made  under  their  authority,  or  in 
which  the  United  States  shall  be  plaintiff  or  petitioner,  or  in  which  there  shall  be  a  con- 
troversy between  citizens  of  different  states,  or  a  controversy  between  citizens  of  the 
same  state  claiming  lands  under  grants  of  different  states,  or  a  controversy  between  citizens 
of  a  state  and  foreign  states,  citizens  or  subjects,  either  party  may  remove  said  suit  into 
the  circuit  court  of  the  United  States  for  the  proper  district ;  and  when  in  any  suit 
mentioned  in  this  section  there  shall  be  a  controversy  which  is  wholly  between  citizens 
of  different  states,  and  which  can  be  fully  determined  as  between  them,  then  either  one 
or  more  of  the  plaintiffs  or  defendants  actually  interested  in  such  controversy  may 
remove  said  suit  in  the  circuit  court  of  the  United  States  for  the  proper  district. 

Sec.  S.  That  whenever  either  party,  or  any  one  or  more  of  the  plaintiffs  or  defend- 
ants entitled  to  remove  any  suit  mentioned  in  the  next  preceding  section  shall  desire  to 
remove  such  suit  from  a  State  court  to  the  circuit  court  of  the  United  States,  he  or  they 
may  make  and  file  a  petition  in  such  suit  in  such  state  court  before  or  at  the  term  at 
which  said  cause  would  be  first  tried,  and  before  the  trial  thereof,  for  the  removal  of  such 
suit  into  the  circuit  court  to  be  held  in  the.  district  where  such  suit  is  pending,  and  shall 
make  and  file  therewith  a  bond,  with  good  and  sufficient  surety,  for  his  or  their  entering 
in  such  circuit  court,  on  the  first  day  of  its  then  next  session,  a  copy  of  the  record  in 
such  suit,  and  for  paying  all  costs  that  may  be  awarded  by  the  said  circuit  court,  if  said 
court  shall  hold  that  such  suit  was  wrongfully  or  improperly  removed  thereto,  and  also 
for  there  appearing  and  entering  special  bail  in  such  suit,  if  special  bail  was  originally 
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requisite  therein,  it  shall  then  be  the  duty  of  the  state  court  to  accept  said  petition  and 
bond,  and  proceed  no  further  in  such  suit,  and  any  bail  that  may  have  been  originally 
taken  shall  be  discharged ;  and  the  said  copy  being  entered  as  aforesaid  in  said  circuit 
court  of  the  United  States,  the  cause  shall  then  proceed  in  the  same  manner  as  if  it  had 
been  originally  commenced  in  the  said  circuit  court ;  and  if  in  any  action  commenced  in 
a  state  court  the  title  of  land  be  concerned,  and  the  parties  are  citizens  of  the  same 
state,  and  the  matter  in  dispute  exceed  the  sum  or  value  of  five  hundred  dollars,  exclu- 
sive of  costs,  the  sum  or  value  being  made  to  appear,  one  or  more  of  the  plaintiffs  or 
defendants,  before  the  trial,  may  state  to  die  court,  and  make  affidavit,  if  the  court  re- 
quire it,  that  he  or  they  claim  and  shall  rely  upon  a  right  or  title  to  the  land  under  a 
grant  from  a  state,  and  produce  the  original  grant,  or  an  exemplification  of  it,  except 
where  the  loss  of  public  records  shall  put  it  out  of  his  or  their  power,  and  shall  move 
that  any  one  or  more  of  the  adverse  party  inform  the  court  whether  he  or  they  claim  a 
right  or  title  to  the  land  under  a  grant*  from  some  other  state,  the  party  or  parties  so 
required  shall  give  such  information,  or  otherwise  not  be  allowed  to  plead  such  grant, 
or  give  it  in  evidence  upon  the  trial;  and  if  he  or  they  inform  that  he  or  they  do 
claim  under  such  grant,  any  one  or  more  of  the  party  moving  for  such  information  may 
then,  on  petition  and  bond  as  hereinbefore  mentioned  in  this  act,  remove  the  cause  for 
trial  to  the  circuit  court  of  the  United  States  next  to  be  holden  in  such  district ;  and 
any  one  of  either  party  removing  the  cause  shall  not  be  allowed  to  plead  or  give  evidence 
of  any  other  title  than  that  by  him  or  them  stated  as  aforesaid  as  the  ground  of  his  or 
their  claim,  and  the  trial  of  issues  of  fact  in  the  circuit  courts  shall,  in  all  suits  except 
those  of  equity  and  of  admiralty  and  maritime  jurisdiction,  be  by  jury. 

Sec.  4.  That  when  any  suit  shall  be  removed  from  a  state  court  to  a  circuit  court 
of  the  United  States,  any  attachment  or  sequestration  of  the  (roods  or  estate  of  the  de- 
fendant had  in  such  suit  in  the  state  court  snail  hold  the  goods  or  estate  so  attached  or 
.  sequestered  to  answer  the  final  judgment  or  decree  in  the  same  manner  as  by  law  they 
would  have  been  held  to  answer  final  judgment  or  decree  had  it  been  rendered  by  the 
court  in  which  such  suit  was  commenced ;  and  all  bonds,  undertakings,  or  security,  given 
by  either  party  in  such  suit  prior  to  its  removal  shall  remain  valid  and  effectual,  not- 
withstanding said  removal  ;  and  all  injunctions,  orders,  and  other  proceedings  had  in 
such  suit  prior  to  its  removal  shall  remain  in  full  force  and  effect  until  dissolved  or  modi- 
fied by  the  court  to  which  such  suit  shall  be  removed. 

Sec.  5.  That  if,  in  any  suit  commenced  in  a  circuit  court,  or  removed  from  a  state 
court  to  a  circuit  court  of  the  United  States,  it  shall  appear  to  the  satisfaction  of  said 
circuit  court,  at  any  time  after  such  suit  has  been  brought  or  removed  thereto,  that  such 
suit  does  not  really  and  substantially  involve  a  dispute  or  controversy  properly  within 
the  jurisdiction  of  said  circuit  court,  or  that  the  parties  to  said  suit  have  been  improp- 
erly or  collusively  made  or  joined,  either  as  plaintiffs  or  defendants,  for  the  purpose  of 
creating  a  case  cognizable  or  removable  under  this  act,  the  said  circuit  court  shall  pro- 
ceed no  further  therein,  but  shall  dismiss  the  suit  or  remand  it  to  the  court  from  which 
it  was  removed,  as  justice  may  require,  and  shall  make  such  order  as  to  costs  as  shall  be 
just ;  but  the  order  of  said  circuit  court  dismissing  or  remanding  said  cause  to  the  state 
court  shall  be  reviewable  by  the  supreme  court  on  writ  of  error  or  appeal,  as  the  case 
may  be. 

Sec.  6.  That  the  circuit  court  of  the  United  States  shall,  in  all  suits  removed  under 
the  provision  of  this  act,  proceed  therein  as  if  the  suit  had  been  originally  commenced 
in  said  circuit  court,  and  the  same  proceedings  had  been  taken  in  such  suit  in  said 
circuit  court,  as  shall  have  been  had  therein  in  said  state  court  prior  to  its  removal. 

Src.  7.  That  in  all  causes  removable  under  this  act,  if  the  term  of  the  circuit  court 
to  which  the  same  is  removable,  then  next  to  be  holden,  shall  commence  within  twenty 
days  after  filing  the  petition  and  bond  in  the  state  court  for  its  removal,  then  he  or 
they  who  apply  to  remove  the  same  shall  have  twenty  days  from  such  application  to 
file  said  copy  of  record  in  said  circuit  court  and  enter  appearance  therein;  and  if  done 
within  said  twenty  days,  such  filing  and  appearance  shall  be  taken  to  satisfy  the  said  bond 
in  that  behalf ;  that  if  the  clerk  ot  the  state  court  in  which  any  such  cause  shall  be  pend- 
ing shall  refuse  to  any  one  or  more  of  the  parties  or  persons  applying  to  remove  the  same, 
a  copy  of  the  record  therein,  after  tender  of  legal  fees  for  sucn  copy,  said  clerk  so  offend- 
ing shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof  in  the  circuit 
court  of  the  United  States  to  which  said  action  or  proceeding  was  removed,  shall  be  pun- 
ished by  imprisonment  not  more  than  one  year,  or  by  fine  not  exceeding  one  thousand 
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dollars,  or  both,  in  the  discretion  of  the  court.  And  the  circuit  court  to  which  any 
cause  shall  be  removable  under  this  act  shall  have  power  to  issue  a  writ  of  certiorari 
to  said  state  court,  commanding  said  state  court  to  make  return  of  the  record  in  any 
such  cause  removed  as  aforesaid,  or  in  which  any  one  or  more  of  the  plaintiffs  or  de- 
fendants have  complied  with  the  provisions  of  this  act  for  the  removal  of  the  same, 
and  enforce  said  writ  according  to  law ;  and  if  it  shall  be  impossible  for  the  parties  or 
persons  removing  any  cause  under  this  act,  or  complying  with  its  provisons  for  the  re- 
moval thereof,  to  obtain  such  copy,  for  the  reason  that  the  clerk  of  said  state  court 
refuses  to  furnish  a  copy,  on  payment  of  legal  fees,  or  for  any  other  reason,  the  circuit 
court  shall  make  an  order  requiring  the  prosecutor  in  any  such*  action  or  proceeding  to 
enforce  forfeiture  or  recover  penalty  as  aforesaid,  to  file  a  copy  of  the  paper  or  pro- 
ceeding by  which  the  same  was  commenced,  within  such  time  as  the  court  may  deter- 
mine ;  and  in  default  thereof  the  court  shall  dismiss  the  said  action  or  proceeding ; 
but  it'  said  order  shall  be  complied  with,  then  said  circuit  court  shall  require  the  other 
party  to  plead,  and  said  action  or  proceeding  shall  proceed  to  final  judgment ;  and  the 
said  circuit  court  may  make  an  order  requiring  the  parties  thereto  to  plead  de  novo,  and 
the  bond  given,  conditioned  as  aforesaid,  shall  be  discharged  so  far  as  it  requires  copy  of 
the  record  to  be  filed  as  aforesaid. 

Sec.  8.  That  when  in  any  suit,  commenced  in  any  circuit  court  of  the  United  States, 
to  enforce  any  legal  or  equitable  lien  upon,  or  claim  to,  or  to  remove  any  incumbrance  or 
lien  or  cloud  upon  the  title  to  real  or  personal  property  within  the  district  where  such 
suit  is  brought,  one  or  more  of  the  defendants  therein  shall  not  be  an  inhabitant  of,  or 
found  within  the  said  district,  or  shall  not  voluntarily  appear  thereto,  it  shall  be  lawful 
for  the  court  to  make  an  order  directing  such  absent  defendant  or  defendants  to  appear, 
plead,  answer,  or  demur,  by  a  day  certain  to  be  designated,  which  order  shall  be  served 
on  such  absent  defendant  or  defendants,  if  practicable,  wherever  found,  and  also  upon  the 
person  or  persons  in  possession  or  charge  of  said  property,  if  any  there  be;  or  where  such 
personal  service  upon  such  absent  defendant  or  defendants  is  not  practicable,  such  order 
shall  be  published  in  such  manner  as  the  court  may  direct,  not  less  than  once  a  week  for 
six  consecutive  weeks;  and  in  case  such  absent  defendant  shall  not  appear,  plead,  answer, 
or  demur,  within  the  time  so  limited,  or  within  some  further  time,  to  be  allowed  by  the 
court,  in  its  discretion,  and  upon  proof  of  the  service  or  publication  of  said  order,  and 
of  the  performance  of  the  directions  contained  in  the  same,  it  shall  be  lawful  for  the  court 
to  entertain  jurisdiction,  and  proceed  to  the  hearing  and  adjudication  of  such  suit  in  the 
same  manner  as  if  such  absent  defendant  had  been  served  with  process  within  the  said 
district;  but  said  adjudication  shall,  as  regards  said  absent  defendant  or  defendants 
without  appearance,  affect  only  the  property  which  shall  have  been  the  subject  of  the  suit 
and  under  the  jurisdiction  of  the  court  therein,  within  such  district.  And  where  part  of 
the  said  real  or  personal  property  against  which  such  proceeding  shall  be  taken  shall  be 
within  another  district,  but  within  the  same  state,  said  suit  may  be  brought  in  either  dis- 
trict in  said  state :  Provided,  however,  that  any  defendant  or  defendants  not  actually  per- 
sonally notified  as  above  provided  may,  at  any  time  within  one  year  after  final  judgment 
in  any  suit  mentioned  in  this  section,  enter  his  appearance  in  said  suit  in  said  circuit 
court,  and  thereupon  the  said  court  shall  make  an  order  setting  aside  the  judgment 
therein,  and  permitting  said  defendant  or  defendants  to  plead  therein  on  payment  by  him 
or  them  of  such  costs  as  the  court  shall  deem  just;  and  thereupon  said  suit  shall  be  pro- 
ceeded with  to  final  judgment,  according  to  law. 

Sec.  9.  That  whenever  either  party  to  a  final  judgment  or  decree  which  has  been  or 
shall  be  rendered  in  any  circuit  court  has  died  or  shall  die  before  the  time  allowed  for 
taking  an  appeal  or  bringing  a  writ  of  error  has  expired,  it  shall  not  be  necessary  to  re- 
vive the  suit  by  any  formal  proceedings  aforesaid.  The  representative  of  such  deceased 
party  may  file  in  the  office  of  the  clerk  of  such  circuit  court  a  duly  certified  copy  of  his 
appointment,  and  thereupon  may  enter  an  appeal  or  bring  writ  of  error  as  the  party  he 
represents  might  have  done.  If  the  party  in  whose  favor  such  judgment  or  decree  is 
rendered  has  died  before  appeal  taken  or  writ  of  error  brought,  notice  to  his  representa- 
tives shall  be  given  from  the  supreme  court,  as  provided  in  case  of  the  death  of  a  party 
after  appeal  taken  or  writ  of  error  brought. 

Sec.  10.  That  all  acts  and  parts  of  acts  in  conflict  with  the  }  revisions  of  this  act  are 
hereby  repealed. 

Approved  March  3,  1875. 
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BANKRUPTCY. 

1.  Retroactive  effect  of  amendatory  act  of  1874.  —  The  11th 
section  of  the  act  of  June  22,  1874,  applies  to  all  alleged  preferences,  had 
since  December  1, 1873,  whether  arising  in  voluntary  or  involuntary  cases. 

Section  9,  of  the  amendatory  act  of  June  22,  1874,  applies  to  all  volun- 
tary as  well  as  all  involuntary  cases  still  pending,  and  must  control,  as  to 
the  rules  governing  applications  for  the  discharge,  whether  the  undeter- 
mined application  was  made  before  or  after  that  date. 

Section  12  of  the  amendatory  act,  although  purporting  to  amend  only 
section  39  of  the  previous  act,  necessarily  amends  and  alters  the  rule  pre- 
viously established  by  section  23  of  the  act  of  1867.  Singer  v.  Sloan,1 
D.  C.  U.  S.  E.  D.  Mo.,  Cent.  L.  J.,  Feb.  26,  1875. 

2.  Fraudulent  preference  defined.  —  A  bill  was  filed  by  the 
assignee  of  Dibblee  &  Co.,  bankrupts,  to  recover  the  value  of  certain  pay- 
ments and  transfers  of  property  made  by  them  to  defendants,  and  charged 
to  have  been  in  fraud  of  the  bankrupt  act.     The  bankrupts  were  adjudi- 
cated such  June  2,  1869,  on  petition  filed  May  3,  1869.     They  had  prior 
to  that  time  been  doing  business  iu  New  York,  and  had  obtained  numer- 
ous bills  receivable  which  at  different  times  they  pledged  to  the  defend- 
ants for  money  borrowed.     On  August  6,  1868,  they  borrowed  from  the 
defendants  $61,000,  for  which  they  gave  their  four  notes,  payable  one  in 
September,  one  in  October,  one  in  November,  and  the  other  in  December 
of  the  same  year,  and  at  the  same  time  they  transferred  to  the  defendants, 
as  collateral  security  for  the  loan,  bills  receivable  by  them,  amounting  to 
$72,170.42,  —  many  of  which  wqre  past  due  when  pledged.     On  the  next 
day  after  the  loan,  the  notes  held  as  collateral  were  returned  to  Dibblee 
&  Co.  for  convenience  of  collection,  to  be  collected  for  account  of  defend- 
ants or  be  replaced  by  others.     In  April,  1869,  the  collaterals  pledged  for 
the  payment  of  the  three  notes  were  all  withdrawn,  and  others  substituted 
in  their  stead.     Held,  that  these  transactions  did  not  involve  a  fraudulent 
preference.     Clark  v.  Iselin^  S.  C.  U.  S.,  Chicago  L.  N.,  Mar.  6, 1875 ; 
Leg.  Gaz.,  Mar.  19,  1875. 

8.  Right  of  creditor  to  pursue  insolvent  debtor.  —  To  bring 
the  case  of  a  judgment  and  execution,  or  attachment,  within  the  bankrupt 
act,  several  things  must  concur :  — 

(1.)  The  debtor  must  have  procured  the  judgment  and  attachment  of 
his  property. 

(2.)  He  must  have  procured  them  within  four  months  next  prior  to  the 
filing  of  the  petition  in  bankruptcy  by  or  against  him. 

1  The  opinion  in  this  case  is  by  Judge  Tbbat,  inal  act,  relate  back  to  the  31st  of  December, 

and  carefully  reviews  the  disputed  points  at  is-  1873 ;  and  (2)  that  these  words  are,  in  fact  and 

sue.    The  cases  of  Hamlin  v.  Pett&one,  1  Cent  in  law,  of  a  different  and  stronger  import  than 

L.  J.  404,  opinion  by  Judge  Hopkins  ;  and  the  words, '  reasonable  cause  to  believe,'  in  the 

Brooke  v.   McCracken,  8  Pac  L.  R.  102 ;  6  original  act.    We  may  add  that  these  conclu- 

Chicago,  L.  N.  10,  opinion  by  Judge  Deadt,  6ions  were  not    hastily  reached.      The  same 

are  examined.  questions  have  been  before  the  court  in  pre- 

The  learned  editor  of  the  journal  in  which  yIous  cases ;  and  the  learned  judge  has  been 
the  case  is  published  writes  as  follows  of  the  heretofore  inclined,  in  opinion  with  Judire  Hop- 
points  decided  :  "  These  conclusions,  briefly  kins,  in  Hamlin  v.Pettibone,  and  Judge  Deadt, 
stated,  are :  (1)  that  the  amendment  of  1874,  by  in  Brooke  v.  McCracken  ;  but,  after'  fuller  ar- 
which  the  words  '  knowing'  and  '  knew  '  were  gnroent  and  more  mature  deliberation,  be  has 
interpolated  into  section  35  and  39  of  the  orig-  reached  the  results  here  presented."  —  Editor. 
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(3.)  He  mast  have  been  insolvent,  or  contemplating  insolvency,  at  the 
time,  and  he  must  have  procured  the  judgment  and  execution  with  a  view 
to  give  a  preference  to  the  judgment  creditor. 

(4.)  The  creditor  must  have  had  reasonable  cause  to  believe  that  the 
debtor  was  insolvent,  and  that  the  judgment  and  execution  were  given  in 
fraud  of  the  provisions  of  the  bankrupt  act.  We  say  these  things  must 
concur.  And  they  must  concur  not  only  in  fact,  but  m  time  also.  The 
words  of  the  35th  section  admit  of  no  other  construction.  The  debtor 
must  be  insolvent,  or  contemplating  insolvency,  when  the  alleged  prefer- 
ence is  given.  And  he  must  then  have  in  view  giving  a  preference.  He 
must  procure  the  attachment  or  the  entry  of  the  judgment,  the  execution, 
and  the  levy,  with  a  present  intention  to  prefer  the  creditor.  The  unlaw- 
ful view  to  a  preference  must  coexist  with  the  procurement.  It  is  not 
enough  that  it  precedes  the  entry  of  the  judgment  and  the  levy  of  the 
execution,  or  that  it  follows.  And  the  creditor,  when  he  obtains  the 
judgment  and  execution,  must  have  reasonable  cause  to  believe  not  only 
that  the  debtor  is  insolvent,  but  that  the  attachment  is  made  (made  or 
caused  by  the  debtor)  in  fraud  of  the  provisions  of  the  act.  In  fine,  there 
must  be  guilty  collusion  to  constitute  the  fraudulent  preference  condemned 
by  the  statute.     lb. 

4.  Setting  aside  adjudication.  —  Where  a  petition  by  a  creditor 
for  an  adjudication  is  filed,  and  the  debtor  appears  and  confesses  the  acts 
of  bankruptcy  charged,  and  under  section  43  of  the  act  a  trustee  is  ap- 
pointed, a  creditor  who  appears  and  proves  his  debt  cannot,  after  the 
death  of  the  bankrupt,  and  the  rights  of  other  creditors  have  intervened, 
be  allowed  to  appear  and  set  aside  the  adjudication.  In  re  Thomas,  D. 
C.  U.  S.  E.  D.  Mo.,  Chicago  L.  N.,  March  6,  1875. 

5.  Creditor  not  appearing.  —  Estoppel.  —  Under  the  act  of 
March  2,  1867,  a  creditor  not  appearing  to  the  petition  of  adjudication 
is  not  estopped  from  denying  the  acts  of  bankruptcy  charged,  so  far  as 
they  affect  him  with  notice.     lb. 

6.  Right  op  purchaser  under  sale  by  state  court  as  against 
ASSIGNEE.  —  When  attachment  proceedings  are  regularly  commenced,  a 
levy  made,  and  the  property  is  in  the  possession  of  the  sheriff  before  the 
filing  of  petition  in  bankruptcy,  when  there  is  no  stay  of  proceedings  or 
other  measures  in  the  bankrupt  court  to  arrest  the  suit  in  the  state  court, 
there  being  no  fraud,  a  sale  is  had  under  the  judgment  of  the  state  court, 
a  deed  is  given  by  the  sheriff,  and  possession  taken  under  it,  the  title 
acquired  under  such  sale  cannot  be  attached  by  the  assignee  collaterally 
in  a  suit  at  law.  In  other  words,  the  assignee  cannot  allege  that  under 
these  circumstances  the  state  court  had  no  jurisdiction  to  proceed  in  the 
action  after  an  adjudication  in  bankruptcy,  and  that  no  title  passed  to  the 
purchaser  under  the  judgment  of  the  state  court.  Valiant  v.  Childress, 
S.  C.  U.  SM  Chicago,  L.  N.,  March  20,  1875. 

7.  Power  of  court  to  compel  disclosure  by  bankrupt. — 
Contempt.  —  Habeas  corpus.  — Practice.  —  Certain  bankrupts  were 
committed  for  contempt  by  the  district  court  in  refusing  to  divulge  the 
existence  of  assets.  Upon  an  application  for  a  writ  of  habeas  corpus  in 
the  circuit  court,  Drummond,  C.  J.,  said  that  the  power  to  commit  was 
clear,  but  that  the  evidence  not  being  before  him  he  would  refer  the  case 
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back  for  further  proofs.     In  re  Salkley?  C.  C.  U.  S.  No.  D.  111.,  Chicago 
L.  N.,  March  13,  1875. 

8.  Landlord's  lien.  —  Distress  for  rent.  —  A,  the  appellant, 
leased  a  storehouse  in  Cook  County  to  B,  at  a  certain  monthly  rental, 
beginning  on  the  18th  of  June,  1872.  The  tenant  was  in  arrears  for 
several  months,  when,  on  the  17th  of  May,  1873,  the  landlord  issued  his 
distress  warrant  to  the  proper  officer,  which  was  levied  on  the  same  day 
upon  property  of  the  lessee  on  the  premises,  and  possession  held  by  a  cus- 
todian appointed  for  the  purpose.  Three  days  preceding  this  transaction 
a  petition  was  filed  in  a  United  States  district  court  by  a  creditor  of  the 
lessees,  to  put  them  into  bankruptcy,  which  proceeding  resulted  in  the 
debtors  being  declared  bankrupts,  and  in  the  appointment  of  appellee  as 
their  assignee.  The  assignee  took  possession  of  the  goods  so  taken  on 
distress  by  the  appellant,  who  brought  his  bill  in  chancery  for  relief,  as- 
serting that  he  was  entitled  to  a  valid  and  first  lien,  by  virtue  of  the 
statutes  of  Illinois,  upon  all  the  goods  and  chattels  of  his  lessee  in  the 
county  of  Cook,  to  the  amount  of  the  rent  unpaid  on  his  lease,  and  asking 
that  the  appellee  may  be  decreed  to  pay  over  to  him  the  full  amount  of 
unpaid  rent.  The  court  below  dismissed  the  bill  on  demurrer.  Hel&% 
not  to  be  error,  as  under  the  statutes  of  Illinois  no  lien  could  be  acquired 
until  at  least  the  warrant  was  actually  levied.  Morgan  v.  Campbell,  S. 
C.  U.  S.,  Chicago  L.  N.,  March  27,  1875. 

9.  Dower  in  accretions  to  real  estate  held  not  to  be  divested 
by  sale  of  the  assignee  in  bankruptcy  of  the  husband.  Lombard  v.  Kinzie, 
S.  C.  111.  lb. 

10.  Stock. — Assessment.  —  Injunction.  —  The  charter  of  a  rail- 
road company  provided  that  in  case  of  default  of  any  stockholder  to  pay  an 
assessment  on  his  stock,  after  a  prescribed  notice,  the  stock,  and  any  pay- 
ments made  thereon,  should  be  forfeitable  to  the  company.  This  company 
had  failed  to  pay  interest  accrued  on  its  mortgage  bonds.  The  complain- 
ants, holders  of  such  bonds,  were  about,  for  themselves  and  the  other  cred- 
itors of  the  company,  to  institute  proceedings  against  it,  to  compel  an 
assessment  on  the  stock  of  the  necessary  and  proper  contributory  pay- 
ments. The  company  had  issued  certificates  of  the  stock,  which  stated 
that  the  shares  were  fully  paid  for.     The  complainants  alleged  that  either 

1  In  the  opinion  delivered  in  this  case  the  direct  the  district  court  to  allow  these  parties 

conn  writes  as  follows :  —  to  go  before  the  register,  and  to  be  reex&ro- 

"  Undoubtedly,  wherever  it  satisfactorily  up-  inea  by  him,  and  to  have  the  register  report, 
pears  that  the  bankrupts  have  made  a  full  dis-  as  the  result,  his  opinion  whether  or  not,  upon 
closure,  the  imprisonment  would  be  unlawful ;  all  the  facts,  they  have  made  a  full  disclosure 
and  if,  instead  of  bringing  a  writ  of  habeas  of  what  they  know.  I  think,  perhaps,  that, 
corpus,  the  parties  had  asked  this  court  to  re-  under  ordinary  circumstances,  the  true  rule 
view  the  decision  of  the  district  court  upon  would  have  been  in  such  a  case,  where  the  at- 
the  evidence  before  it,  then  this  court  could  tachment  for  contempt  was  issued,  and  the  par- 
determine  whether  the  conclusion  of  the  dis-  ties  appeared  before  the  court,  for  the  court 
trict  court  upon  the  evidence  was  correct  or  itself  to  examine  them,  and  satisfy  itself  upon 
not ;  whether,  in  other  words,  it  did  satisfac-  the  examination  whether  or  not  they  had  made 
torily  appear  that  the  bankrupts  had  not  made  a  full  disclosure.   ....  I  shall  therefore  not 

a  full  disclosure I  think  the  case  is  a  discharge  these  parties  upon  this  writ,  but  refer 

little  different  from  the  position  of  an  ordinary  the  case  back  to  the  district  court,  with  the  di- 

writ  of  habeas  corpus;  and  as  this  is  a  case  rection  that  I  have  stated;    then  if  they  are 

under  the  bankrupt  law,  that  the  court  may  dissatisfied  with  any  order  which  the  district 

possess  more  power  over  the  real  controversy  in  court  may  make,  they  can  bring  it  for  revision 

this  case  than  exists  generally  where  appfica-  to  this  court."  —  Editor. 
tions  are  made  for  such  writs,  therefore  I  shall 
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the  certificates  were  in  this  respect  wholly  untrue,  or  the  stock  had  not 
been  properly  paid  for.  A  firm  holding  such  stock  had  been  adjudged 
bankrupts ;  and  there  had  been  extraordinary  delay  in  the  bankruptcy. 
The  purpose  of  the  bill  was  to  restrain  distribution  of  the  assets  in  bank- 
ruptcy until  proof  could  be  made  of  the  expected  assessment  on  the  shares 
of  the  bankrupts  as  a  debt  in  the  bankruptcy.  The  railroad  company 
was  not,  and  could  not  be  made,  a  party  defendant ;  and  the  proposed  pro- 
ceedings against  it  were  to  be  under  a  competent  jurisdiction  elsewhere. 
The  right  of  compelling  the  assessment,  under  such  proceedings,  of  any 
amount  which  could  be  prospectively  liquidated,  was  not  considered  up- 
questionable.  For  this  reason,  and  in  consideration  of  the  delay,  a  tempo- 
rary injunction  to  restrain,  generally,  distribution  in  the  bankruptcy  was 
refused.  But  an  injunction  to  restrain,  temporarily,  the  disposal  of  the 
stock  was  granted,  Gibson  v.  Leans,  D.  C.  u.  S.  E.  D.  Pa.,  Leg.  Int., 
Jan.  15, 1875. 

11.  Fraudulently  preferred  creditors  not  to  be  counted  in 
estimating  number  in  involuntary  cases.  —  In  estimating  the  num- 
ber and  value  of  creditors  who  must  join  in  the  petition  in  involuntary 
bankruptcy,  under  section  39  of  the  bankrupt  act  as  amended  by  section 
12  of  tne  act  of  1874,  creditors  who  have  been  fraudulently  preferred  by 
the  debtor  are  not  to  be  counted.  In  re  Isreal,  C.  C.  U.  S.  E.  D.  Mo.f 
Cent.  L.  J.,  April  2,  1875. 

CHAMPERTY. 

Champertous  contract.  —  An  agreement  was  entered  into  between 
appellants  and  appellee  by  which  appellee,  who  was  an  attorney,  was  to 
institute  all  necessary  proceedings  to  ascertain  and  fix  the  rights  of  appel- 
lants, that  he  should  pay  all  necessary  expenses,  and  receive  one  hall  of 
whatsoever  should  be  realized.  Appellants  agreed  that  they  would  do  no 
act  to  interfere  with  the  proceedings.  Held,  that  this  agreement  was 
champertous.  Thompson  v.  Reynolds,  S.  C.  111.,  Chicago  L.  N.,  March 
6, 1875. 

COMMON  CARRIER. 

1.  Delay  in  transportation.  —  Decline  of  prices.  —  Measure 
of  damages.  —  Appellees  sued  in  assumpsit  for  unreasonable  delay  in 
the  transportation  of  corn  consigned  to  Cairo.  Held,  that  if  appellant 
failed  to  transport  the  corn  to  Cairo  within  a  reasonable  time,  and  the 
price  of  corn  declined  at  Cairo  in  the  interim,  appellees  were  entitled  to 
recover ;  that  the  measure  of  damages  was  the  difference  between  the 
market  price  at  Cairo  when  the  grain  should  have  arrived  and  the  market 
price  when  it  did  arrive  ;  and,  if  there  was  no  market  for  it  in  Cairo,  ap- 
pellees were  bound  to  find  a  speedy  market  and  dispose  of  it  on  the  most 
advantageous  terms,  and  the  difference  between  the  market  price  when  it 
should  have  arrived,  and,  in  that  event,  the  price  thus  received,  would  be 
the  measure  of  damages.  L  C.  R.  R.  Co.  v.  Cobb,  Blaisdell  fi  Co.,  S.  C. 
111.,  Mo.  West.  Jur.,  March,  1875. 

2.  Debtor  and  creditor.  —  Delivery  of  money  to  common 
carrier  as  payment  to  creditor.  —  When  a  debtor  delivers  money 
to  be  transmitted  to  his  creditor,  in  accordance  with  authority  given  him 
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so  to  do  by  his  creditor,  and  the  money  is  lost  upon  the  way,  it  is 
of  the  creditor.     The  plaintiff  was  authorized  to  send  money  to  the 


the  loss 
^  defend- 
ants by  express,  and  there  were  three  express  carriers  between  the  resi- 
dence of  the  plaintiff  and  the  place  of  business  of  the  defendants  in  this 
state  ;  the  plaintiff  sent  the  money  for  the  last  premium  due  upon  his  life 
insurance  policy  by  one  of  these  expressmen,  who  embezzled  the  money 
and  ran  away.  Held,  that  this  was  a  sufficient  payment  of  this  premium 
to  the  defendants.  Currier  v.  Cant.  Life  Ins.  Co.,  S.  C.  N.H.,  Am. 
Law  Reg.,  March,  1875. 

See  Negligence. 

CONTEMPT. 

See  Bankruptcy,  7. 

CONTRACT. 

See  Champerty  ;  Corporation,  3 ;  Insurance,  7,  8. 

CORPORATION. 

1.  Presumptions  from  corporate  acts.  —  Corporations  are  held 
to  be  subject  to  the  same  presumptions  and  implications  from  their  corpo- 
rate acts,  or  the  acts  of  their  agents,  without  either  vote,  deed,  or  writing, 
as  in  the  case  of  natural  persons.  Currier  v.  Cont.  Life  Ins.  Co.,  S.  C. 
N.  H.,  Am.  Law  Reg.,  March,  1875. 

2.  Waiver  by  corporation.  —  A  corporation  may  waive  any  condi- 
tion inserted  in  its  regulations  or  by-laws  for  the  benefit  of  the  company ; 
and  the  acts  of  such  company,  or  of  its  agents,  are  competent  evidence  of 
such  waiver.     16. 

3.  Agreement  to  pay  annual  dividend  on  preferred  stock. 
—  Public  policy.  —  An  agreement  by  a  corporation  to  pay  annual  divi- 
dend to  preferred  stockholders,  without  reference  to  its  ability  to  pay  them 
from  earnings,  is  opposed  to  public  policy  and  void.  But  a  contract 
will  not  be  so  construed  as  to  subject  it  to  this  principle  where  any  other 
construction  is  reasonable.  An  indorsement  on  certificates  of  preferred 
shares  in  a  corporation  issued  by  order  of  the  directors  as  follows :  "  Five 
per  cent,  semi-annual  dividend  guaranteed  from  Sept.  1st,  1872,"  signed 
by  the  treasurer,  is  not  to  be  understood  as  a  guaranty  that  the  corporation 
will  pay  dividends  at  all  events,  but  only  a  guaranty  to  pay  dividends  to 
the  holders  of  the  certificates  in  preference  to  others,  when  the  earnings  of 
the  corporation  will  warrant  it.    Lockhart  v.  Van  AUtyne,  S.  C.  Mich.,  lb. 

4.  Dividend  defined.  —  A  dividend,  in  the  common  understanding 
of  the  term,  when  applied  to  something  to  be  paid  by  corporations  not  in- 
solvent or  in  contemplation  of  dissolution,  means  a  sum  wnich  the  corpora- 
tion sets  apart  from  its  profits  to  be  divided  among  its  members,  and  so 
the  word  must  be  understood  in  such  a  guaranty.     lb. 

See  Internal  Revenue;  Master  and  Servant. 

CRIMINAL  LAW. 

1.  Joint  indictment.  —  Murder.  —  Intent  to  kill.  —  Where  two 
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parties  are  jointly  indicted  for  murder  by  a  cut  with  a  knife,  it  is  not  neces- 
sary to  charge  that  either  is  an  accessary,  nor  to  state  which  defendant 
held  the  knife.  The  intent  to  kill  is  alone  necessary  to  constitute  murder 
in  the  first  degree.     State  v.  Ziebart,  S.  C.  Iowa,  West.  Jur.,  Feb.  1875. 

2.  Malice  aforethought  defined.  —  Malice  is  implied  from  every 
case  of  intentional  homicide,  and  this  malice  so  implied  is  malice  afore- 
thought which  will  sustain  a  conviction  for  murder,  unless  the  accused 
rebuts  the  malice,  or  the  negation  of  it  arises  out  of  the  evidence  against 
the  accused  to  prove  the  homicide  and  the  circumstances  attending  it,  and 
the  malice  implied  by  the  use  of  a  deadly  weapon,  causing  death,  is  mal- 
ice aforethought,     lb. 

3.  Resistance  of  officer  by  several  persons.  —  Murder. — 
All  who  are  engaged  in  the  resistance  of  an  officer  are  guilty  of  murder, 
where  death  results  from  the  act  of  one  of  the  parties  resisting.     lb. 

4.  De  facto  officer.  —  Evidence.  —  Parol  evidence  is  admissible, 
in  a  criminal  case,  to  show  de  facto  official  character.     lb. 

DEBTOR  AND  CREDITOR. 

See  Common  Carrier,  2. 

DEED. 

Deed  to  alien  under  the  laws  of  Mexico.  —  A  deed  to  an  alien, 
under  the  laws  of  Mexico,  in  force  in  Texas  in  1836,  was  not  void,  but 
conveyed  an  estate  subject  to  be  divested  upon  a  proceeding  by  the  gov- 
ernment for  that  purpose.  Hammekin  v.  Ulayton^  C.  C.  U.  S.  W.  D. 
Texas,  Cent.  L.  J.,  March  19,  1875. 

DOWER. 

1.  Dower  in  mines.  —  The  general  doctrine  is  that  the  wife  is  dowa- 
ble  of  mines  actually  opened  and  worked  by  the  husband ;  but  is  not 
dowable  of  any  mines  or  strata  not  opened  at  all.  It  is  of  no  consequence 
that  the  mines,  after  having  been  opened,  may  have  been  temporarily 
abandoned.  Lertfers  v.  Henke,  S.  C.  111.,  Cnicago  L.  N.,  March  27, 
1875.  - 

2.  Ibid.  —  Waste.  —  The  wife  may  work  mines  opened  during  the 
lifetime  of  the  husband,  even  if  they  had  been  abandoned  prior  to  the 
husband's  death,  without  being  guilty  of  waste.  Nor  is  it  waste  for  her 
to  construct  new  approaches  to  such  mines ;  or  to  work  mines  opened  by 
the  heir  before  an  assignment  of  her  dower.     lb. 

See  Bankruptcy,  9. 

estoppel. 

Subscription. — Deposit  of  securities.  —  Insurance. — Where 
an  alleged  stockholder  in  an  insurance  oompany  deposits  with  the  com-* 
pany  in  payment  of  his  subscription  valuable  securities,  for  the  purpose  of 
having  the  same  reported  by  the  company  as  part  of  their  assets,  and  of 
exhibiting  the  same  to  the  insurance  commissioner  as  such,  and  they  are 
so  reported  and  exhibited,  he  is  estopped  from  denying  the  validity  of  his 
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subscription  to  the  stock,  and  from  recovering  back  the  securities  because 
of  the  invalidity  thereof.  Nor  can  he  allege  any  informalities  in  the 
organization  of  the  company,  or  that  his  subscription  was  conditional 
merely.  Commonwealth  v.  Man.  MuL  Fire  In*.  Co.,  Ct.  Com.  PL 
Dauphin  Co.  Pa.,  Leg."  Int.,  March  12,  1875. 

EVIDENCE. 

1.  A  CORRESPONDENCE  TO  SHOW  the  price  OF  GRAIN  between  plain- 
tiffs and  a  third  party,  held  to  be  incompetent.  L  C.  R.  R.  Co.  v. 
Cobb,  Blaisdell  £  Co.,  S.  C.  111.,  Mo.  West.  Jur.,  March,  1875. 

2.  Evidence  in  suits  to  eeoover  penalties  undee  the  cus- 
toms laws.  —  In  suits  to  recover  penalties  under  the  customs  laws,  evi- 
dence obtained  from  the  books  and  papers  taken  from  the  defendant  under 
a  warrant  of  seizure  is  not  competent,  such  evidence  being  excluded  under 
section  860  of  the  Revised  Statutes  of  the  United  States.  U.  S.  v. 
Hughes,  D.  C.  U.  S.  So.  D.  N.  Y.,  Int.  Rev.  Rec.,  March  8, 1875. 

GIFT. 
See  Res  Judicata. 

HABEAS  CORPUS. 

See  Bankruptcy,  7. 

INSURANCE. 

1.  Payment  of  premiums. — Notice.  —  Laches.  —  Limitations. 
—  The  rebellion.  —  A  policy  was  issued  by  a  New  Jersey  company  to 
a  citizen  of  Virginia  in  1860.  Payment  of  subsequent  premiums  was 
prevented  by  the  war.  The  insured  life  terminated  in  1868,  and  notice 
and  proofs  of  that  fact  were  made  to  an  agent  of  the  company  in  Ken- 
tucky in  1872.  Held,  (1)  that  the  parties  were  bound  to  give  notice  in  a 
reasonable  time;  (2)  that  the  delay  nere  was  unreasonable ;  ($)  that  the 
acts  of  Virginia  suspending  the  statutes  of  limitation  in  certain  cases  did 
not  apply  to  foreign  debtors  like  this  company ;  (4)  that  the  statute  of 
limitations  must  be  held  to  have  commenced  to  run  within  a  reasonable 
time  (six  months)  after  the  termination  of  the  war,  and  the  policy  not 
being  under  seal  was  barred  in  six  years  by  the  laws  of  New  Jersey,  and 
in  five  by  the  laws  of  Virginia,  and  therefore  could  not  be  recovered  upon 
in  Kentucky.  Spratley  v.  Mut.  Benefit  Ins.  Co.,  Ct.  App.  Ky.9  Am. 
Law  Reg.,  March,  1875. 

2.  Lex  loci.  —  A  policy  of  insurance  issued  by  a  New  Jersey  company 
to  a  citizen  of  Virginia,  containing  no  condition  for  the  payment  of  pre- 
miums elsewhere  than  in  New  Jersey,  is  a  contract  to  be  performed  in  the 
state  last  named  and  to  be  construed  accordingly.    lb. 

3.  Payment  op  premiums.  —  Paid  up  policy.  —  Notes.  —  Con- 
struing the  provision  of  the  policy  in  suit  in  the  light  of  the  prkctical  con- 
struction put  upon  similar  policies  by  the  company :  Held,  that  the  plain- 
tiff was  entitled,  on  electing  to  discontinue  the  payment  of  premiums,  to 
a  paid  up  policy,  without  first  paying  a  note  held  by  the  company  for 
part  premiums,  but  that  said  note,  with  interest  less  dividends,  was  to 
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be  deducted  from  the  amount  insured  when  the  policy  became  payable. 
Butcher  v.  Brooklyn  Life  Ins.  Co.,  C.  C.  U.  S.  E.  D.  Mo.,  Cent.  L.  J., 
March  5,  1875. 

4.  Suicide.  —  "  Sane  or  insane."  —  It  is  competent  for  an  insurance 
company  to  restrict  its  liability  by  a  clause  avoiding  liability  "  in  case  of 
the  death  of  the  insured  by  his  or  her  own  act  or  intention,  whether  sane 
or  insane,"  and  in  such  case  no  degree  of  insanity  will  avoid  the  condition. 
Chapman  v.  Republic  Life  Ins.  Co.,  C.  C.  U.  S.  No.  D.  111.,  Chicago  L.  N., 
March  6, 1875. 

5.  "  Intention  "  defined.  —  The  words  "  act "  and  "  intention  " 
mean  the  same  as  the  word  "act"  alone,  for  act  implies  intention,  lb. 

6.  Provision  in  charter  of  company  that  <x>ntracts,  etc. 
SHALL  BE  IN  WRITING.  —  When  the  charter  of  an  insurance  company 
in  the  same  clause  which  authorized  its  president  and  directors  to  make 
insurance  against  fire,  and  for  that  purpose  to  execute  such  "  contracts, 
bargains,  agreements,  policies,  and  other  instruments  "  as  might  be  neces- 
sary, declared  that  every  such  contract,  bargain,  agreement,  and  policy 
should  be  in  writing,  or  in  print,  and  be  under  the  seal  of  the  corporation 
and  be  signed  by  the  president,  and  attested  by  the  secretary  or  other 
officer  appointed  for  that  purpose:  Held,  that  this  requirement  of  the 
charter  had  reference  only  to  executed  contracts  or  policies  of  insurance, 
and  not  to  the  initial  or  preliminary  arrangements  for  insurance  which 
precede  the  execution  of  the  formal  instrument  by  the  officers  of  the  com- 
pany.   Ins.  Co.  v.  Colt,  S.  C.  U.  SM  Leg.  Gaz.,  March  5, 1875. 

7.  Allowance  of  credit  by  agent.  —  An  agent  for  an  insurance 
company  authorized  to  take  and  approve  risks,  and  to  insure,  is  by  general 
usage  also  authorized  to  allow  credit  for  the  premium.  Its  allowance  does 
not  impair  the  validity  of  the  preliminary  contract  to  insure,    lb. 

8.  Enforcement  ob  preliminary  contract  of  insurance. — 
When  a  preliminary  contract  for  insurance  is  valid,  it  may  be  enforced  in 
a  court  of  equity  against  the  company ;  and  being  enforced  by  the  pro- 
curement of  a  policy,  an  action  can  be  maintained  upon  the  instrument ; 
or  the  court,  in  enforcing  the  execution  of  the  contract,  may  enter  a  decree 
for  the  amount  of  the  insurance.     lb. 

9.  Filling  up  policy  after  loss.  —  When  an  agent  is  authorized, 
after  a  preliminary  contract  for  an  insurance  is  made  by  him,  to  fill  up  a 
blank  policy  duly  signed  and  attested  by  the  officers  of  the  company,  sent 
to  him  for  the  purpose,  he  is  authorized  to  fill  up  such  policy  after  a  loss 
has  occurred.  When  thus  filled  up,  the  policy  becomes  the  property  of 
the  assured,  and  upon  a  refusal  of  the  company  to  surrender  it  two  courses 
are  open  to  him  :  either  to  proceed  by  action  to  recover  the  possession  of 
the  policy,  or  to  sue  upon  the  policy  to  recover  for  the  loss,  and  in  the  lat- 
ter case  to  prove  its  contents  upon  failure  of  the  company  to  produce  the 
instrument  on  the  trial,     lb. 

10.  Deltvery  of  policy.  —  Where,  at  the  time  the  preliminary  con- 
tract for  an  insurance  is  made,  it  is  expressly  stipulated  that  the  policy, 
when  filled  up,  shall  be  held  by  the  agent,  in  his  safe,  for  the  assured,  no 
actual  manual  transfer  of  the  policy  to  the  assured,  after  its  execution,  is 
essential  to  perfect  his  title,     lb. 

See  Estoppel. 
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INTENTION. 

See  Insurance,  5. 

INTERNAL  REVENUE. 

Act  op  '67  terminating  income  tax  not  applicable  to  tax 
ON  profits,  etc.  OF  corporations.  —  The  act  of  1867,  which  termi- 
nated the  income  tax  with  the  year  1870,  does  not  apply  to  the  tax  on  bonds, 
interest,  profits,  <fec.  of  railroads  and  other  corporations.  Concord  22.  R. 
Co.  ▼.  Topliffy  C.  C.  U.  S.  N.  H.,  Int.  Rev.  Rec.,  March  8,  1875. 

JUDGMENT. 

See  Jurisdiction,  8;  Res  Judicata. 

jurisdiction. 

1.  Equity.  —  Fraudulent  will.  —  A  court  of  equity  has  not  juris- 
diction to  vacate  a  will,  or  to  set  aside  the  probate  thereof  on  the  ground 
of  fraud,  forgery,  or  mistake,  where  a  court  of  probate  has  jurisdiction. 
Kiely  v.  Glynn}  S.  C.  U.  S.,  Cent.  L.  J.,  March  19,  1875. 

2.  Jurisdiction  of  U.  S.  circuit  courts.  —  Changes  in  the  juris- 
diction of  the  state  courts  cannot  affect  the  equitable  jurisdiction  of  the 
circuit  courts  of  the  United  States,  so  long  as  the  equitable  rights  them- 
selves remain,  but  an  enlargement  of  equitable  rights  may  be  adminis- 
tered by  the  federal  as  well  as  by  the  state  courts,     lb. 

3.  Jurisdiction  of  supreme  court  U.  S.  —  Judgment  of  U.  S. 
court.  —  Validity  of  such  judgment  expounded.  —  Writ  of 
error  where  SUCH  JUDGMENT  is  INVOLVED.  —  When,  in  a  case  in  a 
state  court,  a  right  or  immunity  is  set  up  under  and  by  virtue  of  a 
judgment  of  a  court  of  the  United  States,  and  the  decision  is  against 
such  right  or  immunity,  a  case  is  presented  for  removal  and  review  by 
writ  of  error  to  the  supreme  court  of  the  United  States  under  the  act  of 
February  5,  1867. 

In  such  a  case,  the  supreme  court  will  examine  and  inquire  whether  or 
not  due  validity  and  effect  have  been  accorded  to  the  judgment  of  the 
federal  court,  and  if  they  have  not,  and  the  right  or  immunity  claimed 
has  been  thereby  lost,  it  will  reverse  the  judgment  of  the  state  court. 

Whether  due  validity  and  effect  have  or  have  not  been  accorded  to  the 
judgment  of  the  federal  court  will  depend  on  the  circumstances  of  the 
case.  If  jurisdiction  of  the  case  was  acquired  only  by  reason  of  the  citi- 
zenship of  the  parties,  and  the  state  law  alone  was  administered,  then  only 
such  validity  and  effect  can  be  claimed  for  the  judgment  as  would  be  due 
to  a  judgment  of  the  state  courts  under  like  circumstances. 

1  Mr.  Justice  Clifford,  with  whom  Mr.  decree  approving  and  allowing  the  instrument 

Justice  Davis  concurred,  said  :  "  I  dissent  from  was  procured  by  perjury  and  fraud,  provided  it 

the  opinion  and  judgment  of  the  court  in  this  appears  that  the  injured  party  has  not  been  gtrilty 

case,  for  the  following  reasons :  ( I )  Because  of  Inches,  and  that  he  has  no  other  adequate 

courts  of  equity  may  exercise  jurisdiction  to  remedy.    (2)    Because  all  the  leading  autnori- 

set  aside  and  annul  a  decree  of  the  probate  ties  cited  to  support  the  opposite  rule  admit 

court  approving  and  allowing  an  instrument  that  the  jurisdiction  does  not  exist  in  cases 

purporting  to  be  the  last  will  and  testament  of  where  there  is  no  other  remedy.    {$)  Because 

a  deceased  person,  in  a  case  where  it  appears  the  right  of  the  complainants  in  this  cause  is 

that  the  instrument  is  a  forgery,  and  that  the  not  barred  by  the  statute  of  limitations."  —  Ed. 
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Judgment  was  rendered  by  the  circuit  court  of  the  United  States  for 
Louisiana  on  a  vendor's  privilege  and  mortgage,  declaring  it  to  be  the  first 
lien  and  privilege  on  the  land ;  and  the  marshal  sold  the  property  clear  of 
all  prior  liens  ;  and  the  mortgagee  purchased,  and  paid  into  court,  for  the 
benefit  of  subsequent  liens,  the  surplus  of  his  bid  beyond  the  amount  of 
his  own  debt.  This  judgment  and  sale  were  set  up  by  way  of  defence 
to  a  suit  brought  in  the  state  court  by  another  mortgagee,  who  claimed 
priority  to  the  first  mortgage,  and  who  had  not  been  made  a  party  to  the 
suit  in  the  circuit  court.  The  state  court  held  that  the  plaintiff  was  not 
bound  by  the  former  judgment  on  the  question  of  priority,  not  being  a 
party  to  the  suit.  The  case  was  brought  to  the  supreme  court  of  the  Unit- 
ed States  by  writ  of  error,  and  this  court  held,  that  the  state  court  did 
not  refuse  to  accord  due  force  and  effect  to  the  judgment ;  that  such  a 
judgment  in  the  state  courts  would  not  be  conclusive  on  the  point  in  ques- 
tion, and  the  judgment  of  the  circuit  court  could  not  have  any  greater 
force  or  effect  than  judgments  in  the  state  courts.  Dupasseur  v.  Ro- 
chereau,  S.  C.  U.  S.,  Chicago  L.  N.,  March  27,  1875. 

LACHES. 
See  Insurance,  1. 

LEX   LOCI. 

See  Insurance,  2. 

LIMITATIONS. 

Boundary  ijne  fixed  by  referees. — Possession.  —  Where  par- 
ties in  arranging  the  boundary  between  adjoining  tracts  of  land  called  in 
referees  who  fixed  the  line  by  monuments,  and  the  landowners  executed 
deeds  incorrectly  describing  the  line,  but  assented  to  it  as  fixed  by  the 
referees,  and  one  of  them  built  a  fence  thereon  and  occupied  the  land, 
claiming  the  fence  to  be  the  boundary  for  more  than  ten  years :  Held, 
that  his  possession  beyond  the  line  described  in  the  deed  would  be  pro- 
tected by  the  statute  of  limitations  in  an  action  by  the  grantee  of  the 
other  party.     Foulke  v.  Stockdale,  S.  C.  Iowa,  West.  Jur.,  Feb.  1875. 

See  Insurance,  1. 

LOCUS  PCENITENTIiE. 

See  Res  Judicata. 

MASTER   AND  SERVANT. 

Injury  where  business  is  in  hands  op  agent  op  master. — 

Where  a  master  places  a  distinct  branch  of  his  business  in  the  hands  of 
an  agent,  exercising  no  discretion  and  no  oversight  of  his  own,  the  neglect 
of  such  an  agent,  whereby  an  injury  is  sustained  by  a  servant  or  em- 
ployee, becomes  the  negbgence  of  the  master,  and  the  latter  is  responsi- 
ble. It  is  a  question  for  the  jury,  whether  the  relations  of  the  agent  are 
such  as  to  clothe  him  with  the  ultimate  power  and  authority  of  the  mas- 
ter, so  as  to  render  the  latter  liable  for  an  injury  to  an  employee  caused 
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by  the  neglect  of  such  agent.  An  injury  was  received  by  the  plaintiff,  a 
stevedore  in  the  defendant's  employment,  caused  by  the  parting  of  a  rope 
used  in  hoisting  out  cargo  from  a  steamship  at  the  company's  wharf  in 
Philadelphia.  The  plaintiff's  employment  began  after  the  vessel  arrived 
at  the  wharf.  There  was  evidence  that  the  injury  was  occasioned  by 
reason  of  a  defective  splice  made  by  the  mate  of  defendant's  'vessel  during 
the  voyage.  Held,  that  it  should  be  left  for  the  jury  to  find,  whether  the 
plaintiff  and  the  mate  were  in  a  common  employment,  arising  from  the 
connection  of  their  common  duties.  Midlan  v.  Phila.  fie.  Steamship  Co., 
S.  C.  Pa.,  Leg.  Int.,  March  19,  1875. 

NEGLIGENCE. 

Railroad  carrying  passenger  at  his  own  risk.  —  The  plaintiff, 
a  drover,  who  had  travelled  with  cattle  by  the  defendants'  railway,  on  the 
terms  that  he  was  to  be  free  of  charge,  but  at  his  own  risk,  was,  in  conse- 
quence, as  the  jury  found,  of  the  negligence  of  the  defendants'  servants, 
injured,  after  leaving  the  train,  in  the  course  of  his  departure  from  the 
defendants'  premises.  Held,  that  the  plaintiff  took  upon  himself  the  risks 
incidental  to  the  whole  transaction,  the  access  to  and  departure  from  the 
train  as  well  as  the  actual  transition,  and  therefore  that  the  defendants 
were  not  liable.  Q-allin  v.  N.  W.  R.  W.  Co.,  Ct.  of  Q.  B.,  Cent.  L.  JM 
March  27, 1875. 

NOTICE. 

See  Insurance,  1. 

PLEADING  AND  PRACTICE. 

See  Bankruptcy,  7,  11;  Res  Judicata. 

RAILROAD. 

See  Common  Carrier  ;  Negligence. 

RECAPTION. 

Where  goods  are  in  the  hands  of  cheat.  —  Where  a  party  has 
lost  possession  of  a  chattel  through  false  representations,  to  prevent  con- 
version he  may  recover  the  same  by  force.  Anderson  V.  The  State,  S.  C. 
Tenn.,  Cent.  L.  J.,  March  5,  1875. 

REPLEVIN. 

The  condition  of  a  bond  to  restore  goods  and  chattels, 
entered  into  on  delivery  of  them,  after  replevin,  is  fulfilled  when  the 
marshal,  at  the  suit  of  the  obligee  on  the  bond,  after  a  judgment  in  his 
favor  that  the  property  be  delivered  to  him,  takes  possession  of  the  goods 
and  chattels  in  the  declaration  in  replevin  mentioned,  on  a  writ  de  rotorno 
habendo,  even  though  they  may  not  be  in  as  good  condition  as  when  the 
obligee  received  them.  If  the  obligor  has  injured  them,  or  culpably 
suffered  them  to  become  injured  while  they  were  in  his  possession,  a 
recovery  cannot  be  had  against  him  on  the  bond,  if  the  marshal  have 
once  taken  possession.  The  marshal's  possession  is  that  of  the  obligee  in 
the  bond ;  any  redress  for  such  injury  must  be  had  by  a  separate  pro- 
ceeding.    Douglass  v.  Douglass,  S.  C.  U.  S.,  Leg.  Gaz.,  March  12, 1875. 
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RES  JUDICATA. 

Decree  by  consent.  —  Revocation  of  technical  gut.  —  Locus 

PCENITENTLffi.  —  EQUITY  PLEADING  AND  PRACTICE.  —  BlLL  OF  RE- 
VIEW, ETC.  —  A  testator  devised  to  his  nephew  an  estate  in  fee  in  re- 
mainder, to  take  effect  on  the  falling  in  of  three  lives,  and  the  devisee 
survived  to  take.  After  the  testator's  death,  but  before  the  estate  in  re- 
mainder became  absolute,  the  nephew  and  his  children  were  impleaded  in 
a  bill  in  equity  for  partition  of  the  testate  estate,  and  a  decree  passed  pur- 
porting to  be  by  consent,  but  which,  by  mistake,  erroneously  declared 
the  nephew's  estate  to  be  for  life  only,  with  remainder  in  fee  to  his  chil- 
dren. That  decree,  made  in  1851,  omitted  to  order  deeds  to  execute  the 
limitations  of  estate  thus  declared  to  the  children,  and  no  such  deeds  were 
made.  Afterwards  a  bill  of  review  was  prosecuted  by  the  nephew,  and 
there  was  a  decree  on  that,  reversing  the  partition  decree ;  soon  after,  the 
nephew's  estate  in  fee  under  the  will  became  absolute,  and  he  dying,  his 
daughter  sued  out  a  writ  of  error,  and  on  that  procured  a  reversal  of  the 
bill  of  review  decree,  and  then  brought  the  present  suit  "  to  obtain  exe- 
cution of  the  decree  in  partition,  and  to  supply  the  omission  therein,  which 
is  necessary  to  the  efficacy  of  the  decree,  as  giving  a  remainder  in  fee  to 
the  children."  The  bill  is  against  purchasers,  holding  by  deeds  in  fee 
from  the  nephew,  or  from  his  grantees,  with  warranty  of  title  from  him. 
Held:  — 

First.  Of  those  acquiring  title  while  the  bill  of  review  decree  was  in 
force: 

1.  They  were  entitled  to  rely  upon  that  decision,  as  the  law  which  de- 
termined what  estate  they  took  by  purchase. 

2.  The  subsequent  reversal  of  that  decree  did  not  affect  their  rights. 

3.  A  decree  need  give  no  day  to  a  minor  to  show  cause  against  It ;  it  is 
absolute  in  the  first  instance. 

Second.  Of  purchasers  acquiring  title  while  the  consent  decree  in  par- 
tition was  in  force,  and  before  its  reversal  by  decree  in  review : 

1.  As  to  such,  the  principle  applies  that,  on  a  bill  to  execute  a  decree, 
the  court  will  deny  relief  when  it  is  seen  the  decree  is  unjust.  And  a 
decree  appearing  to  proceed  by  consent,  where  in  fact  there  was  none,  and 
none  was  intended,  cannot  be  deemed  fair  and  just. 

2.  A  decree  in  partition  in  chancery,  before  the  statute  of  1861,  could 
not  pass  a  legal  title  to  land  ;  and  such  a  decree  omitting  to  order  deeds 
is  in  that  respect  imperfect,  and  but  the  expression  of  a  purpose  without 
accomplishing  or  providing  the  means  to  accomplish  the  object. 

3.  Where  there  is  no  valuable  consideration,  a  court  of  equity  upon  its 
general  principles  cannot  complete  what  it  finds  imperfect. 

4.  In  the  case  of  an  intended  gift  of  a  legal  estate,  capable  of  a  legal 
conveyance  not  made,  the  gift  is  revocable  ;  there  being  a  locus  poeniten- 
tics  as  long  as  it  is  incomplete. 

5.  A  gift  or  trust,  capable  of  being  made  by  a  legal  conveyance,  is  as 
imperfect  when  created  by  an  executory  decree  providing  no  means  of 
execution,  as  when  created  by  an  executory  contract. 

6.  The  prosecution  of  a  bill  of  review  to  a  decree,  and  also  the  mak- 
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ing  of  -warranty  deeds  in  fee,  by  the  nephew,  were  an  exercise  on  his  part 
of  the  right  to  revoke,  while  he  occupied  the  locus  poenitentice. 

7.  A  consent  decree,  incomplete  and  ineffective,  is  not  res  judicata. 
For  the  court,  on  an  application  to  render  it  effective,  to  look  into  its  real 
nature  and  character,  does  not  militate  with  the  doctrine  of  res  judicata. 
If  otherwise',  the  true  nature  of  the  bill  would  be  to  enforce  a  technical 
estoppel. 

8.  Though  error  of  law  shall  not  be  alleged  against  a  decree  proceeding 
by  consent,  so  as  to  reverse  it,  still,  on  an  application  to  execute  it,  the 
court  will  look  to  see  if  it  be  rightful  or  not,  in  determining  whether  it  will 
act  or  remain  passive.  Wadhams  v.  Gay}  S.  C.  111.,  Chicago  L.  N.,  Feb. 
20,  1875. 

SUBSCRIPTION. 

See  Estoppel. 

TRUSTS. 

1.  Purchase  by  trustee  after  termination  of  his  duties.  — 
There  being  no  understanding  or  agreement  between  the  purchaser  at  a 

Eublic  sale,  and  the  trustee  making  the  sale,  there  being  no  collusion 
etween  them,  there  being  no  fraud  in  fact,  the  duties  of  the  trustee 
in  respect  to  the  sale  ended,  and  his  doings  confirmed  by  the  court 
having  the  subject  in  charge,  the  circumstance  that  years  afterwards  the 
trustee  bought  the  property  from  the  purchaser  in  good  faith,  and  for  a 
fair  price  paid  to  him,  will  not  vitiate  the  public  sue  to  the  purchaser. 
Stephen  v.  Beall,  S.  C.  U.  S.,  W.  L.  R.,  March  80,  1875. 

2.  Resulting  trust.  —  Equitable  relief.  —  Illegality.  — 
Crown  lands  alienation  act.  —  In  order  to  deprive  a  plaintiff  of 
his  right  to  relief  in  equity  on  the  ground  of  illegality  in  the  transaction 
in  respect  of  which  such*  relief  is  sought,  there  must  be  such  a  degree  of 
illegality  as  is  free  from  all  doubt. 

In  a  case  in  which  the  appellant  sought  to  have  it  declared  that  the 
respondent  held  certain  lands,  which  the  appellant  had  purchased  in  his 
name,  as  trustee  for  him,  but  his  bill  was  dismissed  on  the  ground  that  the 
agreement  between  the  parties  was  "  a  fraud  in  effect  on,"  "  contrary  to 
the  policy  of,"  and  "  by  necessary  implication  expressly  prohibited  by  "  a 
colonial  statute  relating  to  the  alienation  of  land :  Held  (reversing  the 
judgment  of  the  court  below),  that  a  constructive  prohibition  was  not 
sufficient  in  order  to  annul  such  a  transaction  but  that  there  most  be 
no  doubt  whatever  as  to  the  construction  and  effect  of  the  statute  in  ques- 
tion. Barton  v.  Muir,  Com.  of  Privy  Council,  Chicago  L.  N«,  March 
27, 1874. 

VENDOR  AND  PURCHASER. 

The  rule  that  a  sale  by  the  acre  will  call  for  a  survey  to 
determine  quantity,  is  by  no  means  invariable,  and  will  give  way  always 

1  The  opinion  in  this  case  is  by  Judge  Shbl-  Two  of  the  judges  dissented.    The  case  was 

don,  and  is  very  carefully  prepared  at  great  argued  by  counsel  of  pronounced  reputation, 

length.    The  syllabus  is  here  given  in  fnll  and  and  was  apparently  exhaustively  treated.  — 

is  as  concise  as  it  is  practicable  to  make  it.  Editor. 
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to  the  intent  of  the  parties  to  abide  by  the  quantity  stated  in  the  agree- 
ment, or  referred  to  in  other  writings.     Ooughenour  v.  Stauft,  S.  C.  Pa., 

Leg.  Int.,  March  19,  1875. 

WILL. 

1.  "  Sound  mind  and  MEMORY."  —  A  testator  who  is  of  sound  mind, 
but  poor  or  impaired  memory,  is  of  "  sound  mind  and  memory  "  as  the 
phrase  is  known  to  the  law.  The  failure  of  memory  is  not  sufficient  to 
create  incapacity  unless  it  be  quite  total,  or  extend  to  his  immediate  family 
and  property.  "  Sound  mind  and  memory  "  means  "  sound  and  disposing 
mind,"  and  is  equivalent  to  the  term  "  sanity."  "  Sound  memory  "  is  not 
the  same  as  good  or  unimpaired  memory.  The  following  instruction  was 
held  to  be  error  as  permitting  an  inquiry  concerning  the  state  of  testator's 
mind:  "  The  jury  are  instructed  as  matter  of  law,  that  if  the  testimony 
of  the  two  witnesses  subscribing  the  alleged  will  of  John  McCord,,  de- 
ceased, taken  together,  satisfies  the  jury  that  said  McCord,  at  the  time  of 
the  making  and  execution  of  the  alleged  will,  had  not  a  sound  memory 
nor  sufficient  mind,  nor  a  mind  in  a  proper  state  for  disposing  of  his  estate, 
with  reason,  or  according  to  any  fixed  judgment  or  settled  purpose  of  his 
own,  then  said  will  should  not  be  admitted  to  probate,  and  the  jury  should 
find  accordingly."  Yoe  v.  McCord,  S.  C.  111.,  Chicago  L.  N.,  Feb.  13, 
1875. 

2.  Ibid.  —  The  proper  inquiry  is,  had  the  testator  capacity  to  make 
a  will  ?     Not,  had  he  capacity  to  make  the  will  produced  ?     lb. 

3.  Undue  influence.  —  It  is  not  unlawful  for  a  man  by  honest  ad- 
vice or  persuasion  to  induce  a  testator  to  make  a  will,  or  to  influence  the 
disposition  of  his  property  by  will.  Such  advice  or  persuasion  will  not 
vitiate  a  will  made  freely  and  from  conviction  of  *its  propriety,  though 
such  will  might  never  have  been  made  but  for  such  advice  or  persuasion. 
To  avoid  a  will,  the  influence  which  is  exercised  paust  be  undue  ;  and  this 
in  the  legal  sense  is  something  wrongful  —  a  species  of  fraud.     lb. 

See  Jurisdiction,  1. 


SUPREME  COURT  OP  OHIO. 

(To  appear  in  24  Ohio  State.) 

EVIDENCE.  — *  bill  op  exceptions  of  former  trial. 

KIRK  v.  MOWRY. 

A  bill  of  exceptions,  purporting  to  show  all  the  testimony  taken  on  the  trial  of  a  case,  is 
not  competent  evidence,  on  a  subsequent  trial,  to  prove  what  the  testimony  of  the 
witnesses  was  on  the  trial  in  which  the  bill  of  exceptions  was  taken. 

DkY,  C.  J.  The  action  was  brought  to  recover  damages  for  the  breach 
of  a  contract  for  the  sale  and  delivery  of  railroad  securities  amounting  to 
about  $13,000.  The  parties  were  at  issue  upon  every  material  point  in 
the  pleadings.     On  the  trial,  both  parties  testified,  and  materially  die- 
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agreed  in  their  testimony.  Each  of  them  alluded  to  their  testimony  on  a 
former  trial  of  the  case.  The  defendant  offered  in  evidence  the  record  of 
a  bill  of  exceptions  taken  on  the  former  trial,  purporting  to  show  all  the 
evidence  given  on  that  trial,  "  to  show  what  was  the  testimony  of  the 
witnesses  on  that  trial/'  to  which  the  plaintiff  objected ;  but  the  court 
overruled  the  objection,  and  the  record  was  admitted  in  evidence.  To 
this  ruling  of  the  court  the  plaintiff  excepted. 

It  is  admitted  that  the  testimony  given  on  the  former  trial,  as  shown 
by  the  bill  of  exceptions,  differed  from  that  given  on  the  last  trial.  But 
how  far  this  difference  may  be  regarded  as  material,  and  what  effect  it 
might  have  had  in  determining  *the  issues  between  the  parties,  we  need 
not  now  inquire,  since  the  evidence  was  such  that  we  cannot  say  it  could 
have  had  no  effect. 

Conceding  that  it  was  competent  to  prove  what  the  testimony  of  the 
witnesses  on  the  former  trial  was,  the  question  is  whether  it  was  com- 
petent to  prove  it  in  that  manner.  We  think  not.  The  bill  of  excep- 
tions was  taken  under  the  statute  for  a  specific  purpose  in  that  trial,  and 
imports  verity  no  further  than  the  statutory  purpose  for  which  it  was 
authorized,  it  was  never  intended  to  be  used  as  evidence,  in  a  subse- 
quent trial  of  the  case,  of  what  was  the  testimony  of  the  witnesses  ou  the 
trial  in  which  it  was  taken.  Whenever  it  becomes  competent  to  show, 
on  a  subsequent  trial  of  the  case,  what  testimony  was  given  on  a  former 
trial,  the  usual  modes  of  proof  cannot  be  dispensed  with  by  resort  to  the 
bill  of  exceptions  taken  for  no  such  purpose. 

It  follows  that  the  court  erred  in  admitting  the  bill  of  exceptions  as 
evidence  for  the  purpose  stated,  and  that,  for  that  reason,  the  judgment 
must  be  reversed,  ana,  a  new  trial  awarded. 

This  conclusion  renders  it  unnecessary  for  us  to  consider  the  other 
questions  presented  in  argument.  They  may  be  materially  modified  by 
the  new  trial.  Judgment  reversed,  and  cause  remanded. 

McIlvane,  Welch,  White,  and  Rex,  JJ.,  concurring. 


NOTES  OF  NEW  BOOKS. 


The  Execution  of  Judgments  is  announced  as  in  preparation  by  Messrs.  Soule, 
Thomas  &  Wentworth.     If  well  done,  it  will  be  a  work  of  exceptional  utility. 

The  Southern  Law  Review  has  changed  hands,  and  is  now  published  by  the 
house  above  mentioned.  It  will  hereafter  be  under  the  editorial  charge  of  Mr.  Thomp- 
son of  the  Central  Law  Journal. 

Judge  Cooley  has  nearly  completed  a  new  work  on  Taxation.  Nothing  better  can 
be  hoped  of  it  than  that  it  may  be  as  conscientiously  prepared,  and  as  truly  American,  as 
his  work  on  Constitutional  Limitations. 

Messrs.  Banks  &  Brother  announce  an  enlarged  and  improved  edition  of  Wittard's 
Equity  Jurisprudence,  by  Hon.  Flatt  Potter. 

The  Jurisdiction  and  Practice  of  the  Supreme  Court  of  the  United 
States,  by  John  E.  Leonard,  LL.  D.,  will  be  published  by  Messrs.  Soule,  Thomas  & 
Wentworth,  during  the  coming  summer  or  fall.  It  is  to  be  hoped  the  work  will  be  as 
satisfactory  as  that  of  Judge  Phillips,  which  is  generally  regarded  as  exhaustive  and 
accurate. 
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ADMIRALTY. 

1.  Piers  in  the  Mississippi  —  A  pier  erected  in  the  navigable 
water  of  the  Mississippi  River,  for  the  sole  use  of  the  riparian  owner,  as 
part  of  a  boom  for  saw-logs,  without  license  or  authority  of  any  kind, 

vol-  n.  6 
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except  such  as  may  arise  from  his  ownership  of  the  adjacent  shore,  is  an 
unlawful  structure,  and  the  owner  is  liable  for  the  sinking  of  a  barge  run 
against  it  in  the  dark.  Such  a  structure  differs  very  materially  from 
wharves,  piers,  and  others  of  like  character  made  to  facilitate  and  aid  nav- 
igation, and  generally  regulated  by  city  or  town  ordinances,  or  by  statutes 
of  the  state,  or  other  competent  authority.  They  also  have  a  very  differ- 
ent standing  in  the  courts  from  piers  built  for  railroad  bridges  across  navi- 
gable streams,  which  are  authorized  by  acts  of  Congress  or  statutes  of  the 
states.  The  structure  in  question  is  sustained  by  none  of  these  considera- 
tions. Atlee  v.  N.  W.  Packet  Co.,  S.  C.  U.  S.,  Chicago  L.  N.,  Apr.  24, 
1875 ;  Cent.  L.  J.  Apr.  16, 1875. 

2.  Pilots  on  the  navigable  bivebs  of  the  interior  are  se- 
lected, examined,  licensed  mainly  for  their  knowledge  of  the  topography 
of  the  streams  where  they  are  employed ;  and  a  constant  and  familiar 
acquaintance  with  the  towns,  banks,  trees,  &c,  and  the  relation  of  the 
channel  to  them,  and  of  the  snags,  sand-bars,  sunken  barges,  and  other 
dangers  of  the  river,  as  they  may  arise,  is  essential  to  the  character  of  a 
skilful  pilot.  Hence  the  pilot  in  this  case,  who  ran  his  vessel  against  a 
pier  which  he  should  have  known  was  there,  but  did  not,  was  in  fault  for 
want  of  knowledge.  He  was  also  in  fault  for  hugging  the  shore  near 
where  he  knew  the  mill  and  boom  of  appellant  were,  in  a  dark  night, 
when  the  current  of  the  river  would  have  carried  him  into  safe  and  deep 
water  further  out.  Both  parties  being  in  fault,  the  damages  are  to  be 
divided,  according  to  the  admiralty  rule  in  such  case.     lb. 

AGENT. 

See  Negligence,  2. 

ATTORNEY. 
See  CONTBACT,  1. 

BANKBUPTCY. 

1.  What  abe  pbopeb  books  op  account.  —  The  object  of  the 
requirement  of  the  act  that  merchants  and  tradesmen  shall  have  kept 
proper  books  of  account,  in  order  to  be  entitled  to  a  discharge,  is  that  the 
debtor  himself,  or  his  creditors,  might  at  any  time  ascertain  his  financial 
condition  from  an  examination  of  his  books.  The  test  as  to  whether  the 
books  which  were  kept,  when,  as  in  this  case,  some  books  are  kept,  were 
"  proper  "  books  of  account,  within  the  meaning  of  the  act,  is,  whether  a 
competent  accountant  could,  from  the  books  themselves,  ascertain  the 
debtor's  financial  condition.  The  form  in  which  they  are  kept  is  of  no 
importance.  In  re  Archembroun^  D.  C.  U.  S.  £.  D.  Mich.,  Chicago  L.  N., 
Apr.  10,  1875. 

2.  Pbactice.  —  Pboop  op  clam.  —  Pabtnebship.  —  When  a  debt 
from  one  partner  to  a  bankrupt  firm  was  incurred  by  the  consent  or  priv- 
ity of  the  other  partners,  proof  of  the  joint  creditors  against  the  separate 
estate  will  not  be  allowed.  In  re  McEwen,  D.  C.  U.  S.  Ind.,  Cent.  L.  J., 
Apr.  9, 1875 ;  Chicago  L.  N.,  Apr.  10, 1875. 

3.  Ibid.  —  Construction  op  section  36.  — When  all  the  assets  of  a 
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bankrupt  firm  are  expended  in  the  payment  of  costs,  and  there  is  no  fund 
to  be  divided  among  the  firm  creditors,  the  firm  and  individual  creditors 
must  be  paid  pari  passu  out  of  the  separate  estate  of  each  partner,    lb. 

4.  Cobpobation:  —  Mortgage.  —  Assignee. — A  mortgage  given  by 
a  corporation  on  its  leasehold  interest,  machinery,  and  fixtures,  and  no 
objections  made  against  its  validity  by  the  company,  cannot  be  defeated 
by  an  assignee  in  bankruptcy  of  the  company,  on  his  affidavit  that  it  was 

?ven  without  due  authority.    Lewi*  v.  Phil.   Axle  Works,  Com.   PI. 
hil.  Co.,  Leg.  Int.,  Apr.  6,  1875. 

5.  Practice  and  pleading.  —  The  allegation  in  the  creditors'  peti- 
tion, that  the  petitioners  constitute  the  requisite  amount  and  number  of 
his  creditors,  may  be  amended  after  a  meeting  for  composition  has  been 
held.  In  the  absence  of  fraud,  a  defect  in  the  verification  of  the  cred- 
itors' petition  is  waived  by  the  debtor  when  he  calls  a  meeting  for  com- 
position. Jewett,  Jr.  v.  Morris,  D.  C.  U.  S.  Mass.,  11  N.  B.  R.  Nos.  10 
and  11. 

6.  Ibid.  —  Judgment.  —  The  defendant,  in  an  action  for  goods  sold 
and  delivered,  may  plead  his  bankruptcy  in  bar,  or  may  apply  for  a  stay 
of  proceedings.  If  he  fails  to  do  either,  a  judgment  against  him  is  valid. 
Cutler  v.  Evans,  S.  C.  Mass.,  lb. 

7.  Ibid.  —  The  court  may  grant  an  application  by  the  bankrupt  for  his 
discharge,  made  more  than  a  year  after  the  commencement  of  proceedings 
in  bankruptcy,  when  there  are  no  assets,  if  there  is  a  satisfactory  excuse 
shown  for  the  delay.    In  re  Donaldson,  C.  C.  U.  S.  E.  D.  Mo.,  lb. 

8.  Composition.  —  Right  of  creditors  to  make  inquiby.  — 
Every  creditor  authorized  to  vote  at  a  meeting  for  composition  has  aright 
to  make  suitable  inquiries.  It  seems  that,  in  the  absence  of  fraud  or 
concealment,  the  court,  in  ascertaining  whether  the  composition  is  for  the 
interest  of  the  parties  concerned,  must  compare  it  with  the  probable  divi- 
dend in  bankruptcy.     Jewett,  Jr.  v.  Morris,  D.  C.  U.  S.  Mass.,  lb. 

9.  Ibid.  —  Coubt  may  beject.  —  The  bankruptcy  court  has  power  to 
reject  a  composition,  if  opposed  even  by  a  small  minority  of  the  creditors, 
where  it  is  made  to  appear  that  a  settlement  in  bankruptcy  would  be  more 
for  their  interest.    In  re  Whipple,  lb. 

10.  Failure  to  apply  fob  discharge.  —  A  bankrupt  whose  estate 
yields  no  assets  is  not  entitled  to  a  discharge  from  his  debts  if  he  shall 
have  neglected  to  apply  for  the  same  for  more  than  one  year  from  the 
time  he  was  adjudged  a  bankrupt,  and  the  court  has  no  power  to  extend 
this  limitation  on  account  of  sickness  or  other  disability  of  the  bankrupt. 
In  re  Barrett,  D.  C.  U.  S.  E.  D.  Tex.,  lb. 

11.  Execution. — Levy.  —  H.  &  Co.  recovered  judgment  against 
certain  bankrupts,  issued  execution,  and  a  levy  was  thereupon  made  upon 
the  stock  of  goods  in  the  store  of  bankrupts.  The  sheriff  was  instructed 
not  to  close  the  store,  but  to  put  a  custodian  in  charge.  A  few  days 
afterward  a  United  States  marshal  tookpossession  of  the  store,  during  the 
temporary  absence  of  the  custodian.  Meld,  that  the  levy  was  a  good  one. 
In  re  Hughes,  D.  C.  U.  S.  No.  D.  111.,  lb. 

12.  Sale  of  mortgaged  goods  after  filing  of  petition. — S. 
mortgaged  his  stock  of  goods  to  M.,  which  were  levied  on  under  proceed- 
ings to  foreclose  the  mortgage  a  few  days  before  a  petition  in  bankruptcy 
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was  filed.  The  goods  were  sold,  under  an  agreement  between  S.  and  M., 
at  auction,  after  the  filing  of  the  petition.  The  court  decided  that  the 
assignee  in  bankruptcy  was  entitled  to  the  proceeds  of  the  sale  of  the 
mortgaged  goods.    Morris  v.  Davideon,  S.  C.  Ga.,  lb. 

13.  Individual  liability  of  stockholders,  —  The  individual  lia- 
bility of  the  stockholders  of  a  corporation  for  the  debts  of  the  corporation 
is  neither  property  nor  a  right  of  property,  nor  a  credit  of  the  bankrupt, 
and  the  assignee  has  no  legal  or  equitable  right  or  interest  therein  ;  it  is 
not  like  unpaid  subscriptions  to  the  capital  stock.  Dutcher  v.  Marine 
National  Bank,  D.  0.  U.  S.  E.  D.  N.  Y.,  lb. 

14.  Fraudulent  purchase  of  stock  by  third  party.  —  When 
the  bankrupt  fraudulently  put  money  into  the. hands  of  a  third  party, 
which  was  used  to  buy  certain  stock,  the  assignee  is  entitled  to  a  decree 
that  the  purchaser  vest  the  title  of  the  stock  in  the  assignee.  Hyde  v. 
Cohen,  D.  C.  U.  S.  S.  D.  N.  Y.,  lb. 

15.  The  discharge  of  a  mtcmtmct*.  of  a  firm  on  his  individual 
petition  does  not  release  him  from  liability  for  partnership  debts.  Hudgine 
▼.  Lane,  D.  C.  U.  S.  E.  D.  N.  0.,  lb. 

16.  Debt  created  while  debtor  was  acting  as  public  offi- 
cer. —  Held,  that  a  debt  created  while  the  debtor  was  acting  as  city  auc- 
tioneer, for  goods  sent  to  him  to  sell,  was  not  discharged  by  nis  discharge 
in  bankruptcy.    Mayor  v.  Walker,  S.  C.  Ga.,  lb. 

17.  Pleading  and  practice.  —  A  plea  that  the  defendant  has  re- 
ceived his  discharge  in  bankruptcy,  if  it  is  a  plea  in  abatement,  is  bad  if 
not  sworn  to.  Such  defence  cannot  be  pleaded  in  law,  when  the  notes 
and  bond  upon  which  the  suit  is  brought  were  both  given  after  the  bank- 
ruptcy.   Beesen  v.  Howard,  S.  C.  Ind.,  lb. 

18.  Suit  in  state  court  by  assignee.  —  Proof  of  jurisdiction. 
—  It  is  not  necessary  for  the  assignee  in  bankruptcy,  in  an  action  in  a 
state  court,  to  establish  the  jurisdiction  of  the  bankruptcy  court,  in  order 
to  be  able  to  maintain  the  action.     Cone  v.  Purcell,  Ct  App.  N.  Y.,  lb. 

19.  Fraudulent  payment  to  creditor  of  partnership.  —  An 
assignee  in  bankruptcy  of  the  estate  of  an  individual  partner  of  a  debtor 
copartnership  cannot  maintain  a  suit  to  recover  back  money  previously 
paid  to  a  creditor  of  the  copartnership,  upon  the  ground  that  the  money 
was  paid  to  such  creditor  in  fraud  of  the  other  creditors  of  the  firm,  and 
in  fraud  of  the  provisions  of  the  bankrupt  act.  Money  paid  under  such 
circumstances,  if  it  can  be  recovered  back  at  all,  must  be  claimed  by  the 
partnership  in  whose  behalf  it  was  paid,  or  by  an  assignee  duly  appointed 
to  administer  the  joint  estate ;  neither  an  individual  partner  nor  his  as- 
signee can  call  the  party  to  whom  such  payment  has  been  made  to  an 
account  any  more  than  he  could  for  any  other,  debt  due  to  the  copartner- 
ship.    Arnsink  v.  Bean,  S.  C.  U.  S.,  lb. 

20.  Fraudulent  preference  defined.  —  Mortgage.  —  A  debtor 
gave  mortgages  on  his  real  estate  to  secure  the  payment  of  several  notes. 
They  were  not  paid,  and  five  years  afterwards  the  notes  and  securities 
were  surrendered,  and  new  notes  given,  with  interest  added,  at  the  rate 
of  twenty-five  per  cent,  per  annum,  and  new  mortgages  taken  to  secure 
this  amount,  on  the  same  property  covered  by  the  previous  one.  Within 
four  months  after  this  last  transaction  the  mortgagor  was  adjudged  a 
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bankrupt.  Seld^  that  the  new  securities  were  only  the  recognition  and 
continuity  of  those  which  preceded  it,  the  change  being  one  of  form 
rather  than  of  substance.  It  cannot  be  justly  said  that  any  property  was 
withdrawn  or  any  preference  given  within  the  four  months.  That  though 
the  mortgages  and  notes  were  given  for  a  larger  amount  than  was  due,  in- 
cluding lawful  interest,  in  equity  it  is  to  be  considered  as  though  they 
were  given  for  the  proper  amount,  and  only  the  excess  of  interest  is  to  be 
treated  as  a  nullity.     Burnhisel  v.  Furman,  lb. 

21.  When  a  conyeyance  is  attacked  fob  fraud,  outside  the 

BANKRUPT  ACT,  by  the  assignee  in  bankruptcy,  he  represents  the  rights 
of  general  creditors,  and  may,  for  such  fraud,  avoid  the  instrument,  though 
he  has  no  specific  lien  on  the  property  thereby  conveyed.  Or  agin  v.  Car- 
michael,  C.  C.  U.  S.  Iowa,  lb. 

22.  An  unrecorded  mortgage  of  chattels  in  Iowa,  where  the 
mortgagor  retains  possession,  is  valid  against  attaching  creditors  with  no* 
tice  of  itB  existence  at  any  time  beforelevy.    lb. 

23.  Divorce.  —  Alimony. — The  bankrupt  court,  having  no  jurisdic- 
tion of  divorce  and  its  incident  alimony,  will  not  interfere  with  the  decree 
of  a  state  court  clothed  with  such  jurisdiction  providing  alimony  to  the 
bankrupt's  wife,  so  as  to  increase,  to  diminish,  or  in  any  direct  way  to 
affect  the  alimony,  this  allowance  being  founded  upon  natural  obligation, 
and  not  upon  contract.     In  re  Garrett,  D.  C.  U.  S.  E.  D.  Va.,  lb. 

24.  Composition  defined.  —  Creditors  who  do  not  join  in 
deed.  —  The  composition  is  a  compromise  of  a  debtor  with  his  creditors, 
carried  on  under  the  regulations  of  law  and  under  the  supervision  and 
sanction  of  the  court,  ft  absolutely  discharges  the  debts  of  those  credit- 
ors whose  names,  addresses,  and  debts  are  placed  in  the  statement  pro- 
duced at  the  meeting  of  creditors,  and  no  other  discharge  is  needed.  The 
debts  of  those  creditors  whose  names  are  not  on  the  statement  are  not 
discharged,  and  the  court  would  not  be  authorized  to  grant  a  discharge  as 
to  them.    In  re  Becket,  D.  C.  U.  S.  La.,  Chicago  L.  N«,  April  17, 1875. 

25.  Accounting  between  debtor  and  creditor.  —  A  mere  ac- 
counting or  settlement  between  an  insolvent  debtor  and  creditor,  not  fol- 
lowed by  any  actual  change  or  transfer  of  property,  rights,  or  credits,  to 
the  prejudice  of  other  creditors,  is  not  contrary  to  the  bankrupt  act,  but 
the  assignee  of  such  debtor  is  not  bound  by  such  settlement,  but  may 
show  that  it  is  erroneous  or  fraudulent.  In  re  ComstocJc  ft  Co.,  Pac.  Law 
Rep.,  April  20, 1875. 

26.  Preference  where  parties  preferred  abe  members  of 
same  firm.  —  A  preference  will  not  bar  the  proof  of  a  debt,  unless  it 
was  given  and  received  by  the  parties  to  such  debt ;  and  therefore,  where 
a  creditor  received  a  preference  from  the  firm  of  A,  B  ft  C,  he  is  not  barred 
from  proving  another  debt  against  the  firm  of  B  ft  C.    lb. 

27.  Composition. — Repayment  and  proof  of  original  debt. — 
A  creditor  having  demanded  payment  in  full  in  advance,  as  a  condition  of 
'consenting  to  sign  a  composition  agreement  of  the  debtor  to  pay  all  his 
creditors  seventy  cents  on  the  dollar,  was  held  liable  to  repay  the  amount 
to  the  assignee  in  bankruptcy  (2  Dillon,  108)  ;  subsequently,  on  paying 
back  the  amount  to  such  assignee  of  the  debtor,  the  creditor  sought  to 
prove   his  original  debt  in  bankruptcy,  the  composition  having  failed. 
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Held,  under  the  circumstances,  that  he  was  entitled  to  establish  his  debt 
and  receive  dividends  thereon.  Brookmire  v.  Bean,  C.  C.  U.  S.  E.  D. 
Mo.,  Cent.  L.  J.,  April  28, 1875. 

See  Contract,  2. 

BASTARDY. 

The  legislature  has  power  to  remove  the  taint  of  bastardy  by 
general  or  special  act.  McGunnigle  v.  McKee,  S.  C.  Pa.,  Leg.  Int.,  April 
9,  1875. 

COMMON   CARRIER. 

Liability  of  carrier  beyond  terminus  of  its  own  une. — 
Goods  were  shipped  by  the  P.  &  M.  R.  R.  Co.,  consigned  to  Brownsville, 
Tenn.,  the  company  agreeing  to  deliver  them  at  that  point.  The  place 
of  consignment  was  on  the  L.  &  M.  R.  R.,  and  it  was  well  known  to  ship- 
per and  carrier  that  the  goods,  in  order  to  reach  their  destination,  must 
rs  from  the  first  carrier  to  the  M.  &  O.  R.  R.,  and  then  to  the  L.  &  M. 
R.,  the  last  carrier.  The  goods  failed  to  reach  their  destination,  and 
the  consignee  brought  suit  against  the  first  carrier,  the  P.  &  M.  R.  R.  Co. 
Held,  that  the  first  carrier  was  liable.  Bryan  v.  P.  $  M.  R.  R.  Co.,  Ct. 
App.  Ky.,  Cent.  L.  J.,  April  80,  1875. 

CONSTITUTIONAL  LAW. 

1.  Women  are  citizens  under  the  Constitution  of  the  United  States, 
but  have  not  the  right  of  suffrage.  Minor  v.  Hbppersalt,  S.  C.  U.  S., 
Chicago  L.  N.,  Apr.  3, 1875. 

2.  Fourteenth  amendment.  —  Enforcement  act.  —  The  four- 
teenth amendment  declares  what  shall  constitute  citizenship  of  the 
United  States  as  well  as  of  the  several  states,  and  gives  Congress  the 
power  to  protect  the  citizen  in  all  the  franchises,  rights,  and  privileges 
which  belong  to  him  either  as  a  citizen  of  the  United  States  or  of  a  state. 

The  rights  which  are  given  to  a  citizen  by  a  state,  such  as  the  right  to 
vote  when  possessing  certain  qualifications,  may  be  modified  or  taken 
away  by  the  state,  and  the  United  States  cannot  interfere  ;  but  so  long 
as  the  right  remains,  the  United  States  has  the  power  to  protect  him  in 
its  enjoyment  and  exercise. 

Rights  which  do  not  arise  from  citizenship  but  accrue  to  men  as  men, 
such  as  the  security  of  life  and  property,  remain  under  the  exclusive  pro- 
tection of  the  states. 

The  Enforcement  Act  of  May  81,  1870,  providing  for  the  punish- 
ment of  obstructing  voters,  is  appropriate  legislation  to  enforce  the  four- 
teenth amendment,  and  is,  therefore,  constitutional ;  and  an  indictment 
under  it  charging  the  prevention  of  legally  qualified  citizens  of  Virginia 
from  voting,  and  the  refusal  to  register  such  citizens  as  voters,  is  valid  and 
sufficient,  although  it  does  not  charge  that  the  acts  were  done  on  account 
of  the  race,  color,  or  previous  condition  of  servitude  of  the  citizens.  U. ' 
S.  v.  Petersburg  Judges,  £c,  C.  C.  U.  S.  E.  D.  Va.,  Bond,  J.,  Am. 
Law  Reg.,  Apr.  1875. 

3.  Corporation.  —  Taxation.  —  Board  of  equalization.  —  A 
state  statute  required  the  capital  stock  of  all  corporate  companies  to  be 
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bo  valued,  by  a  board  of  equalization,  as  to  determine  its  fair  cash  value, 
including  the  franchise,  over  and  above  the  assessed  value  of  their  tan- 
gible property;  and  the  board  was  authorized  to  adopt  such  rules  to  that 
end,  "  as  to  it  may  seem  equal  and  just."  When  the  tangible  property 
or  capital  stock  was  assessed,  the  shares  of  the  capital  stock  were  not  to 
be  assessed.  In  order  to  ascertain  the  value  of  the  capital  stock  and  fran- 
chise, the  board  adopted,  under  this  law,  the  following  rule :  The  value  of 
the  shares  of  the  capital  stock,  and  the  value  of  the  debt  of  the  company 
(excluding  the  debt  of  current  expenses),  were  added  together;  their 
sum  constituting  the  value  of  the  capital  stock  and  franchise.  In  order 
to  ascertain  the  amount  of  this,  over  and  above  the  tangible  property, 
the  value  of  the  latter  was  to  be  deducted  from  the  sum. 

The  court,  Dbummond,  J.,  after  an  examination  of  the  facts  and  circum- 
stances of  the  case,  and  the  provisions  of  the  state  Constitution  (Illinois), 
held  the  rule  to  be  unconstitutional.  Jessup  v.  0.  Sr  A.  22.  M.  Co.,  C. 
C.  U.  S.  No.  D.  111.,  Chicago  L.  N.,  Apr.  10, 1875. 

CONTEMPT. 

Publication  in  nbwspapbb  op  abticlbs  calculated  to  influ- 
ence grand  JURY. — The  publication  in  a  newspaper  of  attacks  upon  the 
character  of  grand  jurors,  white  the  grand  jury  is  in  session,  with  a  knowl- 
edge that  such  attacks  will  be  read  by  the  jurors,  is  actual  contempt.  Peo- 
ple v.  Storey,1  Crim.  Ct.  Cook  Co.  111.,  Chicago  L.  N.,  Apr.  8, 1875. 

CONTRACT. 

1.  Attorney.  —  Lobby  service.  —  Public  Policy.  —  A  contract  to 
procure  the  passage  of  an  act  by  lobby  service  is  void  on  the  ground  of 
public  policy.  Burke  v.  Child*  S.  C.  U.  S.,  W.  L.  R.,  Apr.  20, 1876  ; 
Int.  Rev.  Rec.  Apr.  5, 1875. 

1  ThiB  is  the  case  against  the  publisher  of  correspondence  shows  were  resorted  to  in  this 

the  Chicago  Tirnm,  which  has  recently  been  the  case. 

cause  of  no  little  excitement  in  that  city.    The  "  There  is  no  reason  to  believe  that  they  in- 

opinion  occupies  nearly  eleven  columns  of  the  volved  anything  corrupt  or  different  from  what 

journal  in  which  it  appears,  and  is  a  learned  is  usually  practised  by  all  paid  lobbyists  in  the 

discussion  of  the  subject  to  which  it  relates,  be-    practice  of  their  business 

sides  presenting  a  full  statement  of  the  facts.  —  "  The  agreement  in  the  present  case  was  for 

Editor.  the  sale  of  the  influence  and  exertions  of  the 

*  SwATXfl,  J.,  delivering  the  opinion  of  the  lobby  agent  to  bring  about  the  passage  of  a  law 

court,  lays  down  the  rule  as  follows :  —  for  the  payment  of  a  priyate  claim,  without  ref* 

"  We  entertain  no  doubt  that  under  all  cir-  erence  to  its  merits,  by  means  which,  if  not  cor- 
cumstances,  an  agreement  express  or  implied  rupt,  were  illegitimate,  and,  considered  in  con- 
for  purely  professional  services  is  valid.  With-  nection  with  the  pecuniary  interest  of  the  agent 
in  tnis  category  are  included,  drafting  the  peti-  at  stake,  contrary  to  the  plainest  principles  of 
tion  to  set  forth  the  claim,  attending  to  the  public  policy.  No  one  has  a  right,  in  such  cir- 
taking  of  testimony,  collecting  facts,  preparing  cumstances,  to  put  himself  in  a  position  of 
arguments  and  submitting  them  orally  or  in  temptation  to  do  what  is  regarded  as  so  perni- 
wnting  to  a  committee  or  other  proper  author-  cious  in  its  character.  The  law  forbids  tne  in- 
ky, and  other  services  of  like  character.    All  choate  step,  and  puts  the  seal  of  its  reprobation 

these  things  are  intended  to  reach  only  the  rea-    upon  the  undertaking 

son  of  those  sough  t  to  be  influenced.  They  rest  "  We  have  said  that  for  professional  services  in 
on  the  same  principle  of  ethics  as  professional  this  connection  a  just  compensation  may  be  re- 
services  rendered  in  a  court  of  justice,  and  are  covered.  But  w^ere  they  are  blended  and  con- 
no  more  exceptionable.  fused  with  those  which  are  forbidden,  the  whole 

"  But  such  services  are  separated  by  a  broad  is  a  unit  and  indivisible.    That  which  is  bad 

line  of  demarcation  from  personal  solicitation,  destroys  that  which  is  good  and  they  perish  to- 

and  the  other  means  and  appliances  which  the  gether.    Services  of  the  latter  character  grata- 
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2.  Contract  or  violation  of  bankrupt  act,  ktc — The  following 
defence  was  interposed  to  a  suit  upon  certain  notes  made  by  H.  and  in- 
dorsed by  T.  E.  &  Co. :  That  a  petition  was  filed  against  H.  alleging  die 
commission  of  various  acts  of  bankruptcy  which  were  denied  by  him ; 
that  the  plaintiffs,  who  were  the  petitioning  creditors  in  the  bankruptcy 
proceedings,  then  threatened  to  institute  criminal  proceedings  for  embez- 
zlement ;  they  proposed,  however,  that  if  the  alleged  bankrupt  would  give 
notes  for  seventy-five  per  cent,  of  their  claim  indorsed  by  T.  E.  A  Co.,  they 
would  drop  the  prosecution,  make  no  further  opposition  to  H.'s  discharge  in 
bankruptcy,  and  would,  without  delay,  procure  a  composition  with  all  of 
his  creditors  at  thirty  per  cent.;  that  me  plaintiffs  executed  a  full  discharge, 
but  EL  failed  to  effect  the  promised  compromise,  and  never  dismissed  the 
proceedings  in  bankruptcy ;  but  on  the  contrary  H.  was  subsequently  ad- 
judged a  bankrupt,  and  all  his  goods  were  sold  at  a  great  sacrifice.  Meld, 
that  the  above  facta  clearly  constitute  a  defence  against  the  notes  in  ques- 
tion ;  for  if  the  contract  was  in  violation  of  the  bankrupt  law  they  were 
void,  and  if  it  was  not,  then  it  was  not  performed,  and  the  said  notes  were 
without  consideration.  Claflin  v.  Torlina,  S.  C.  Mo.,  11  N.  B.  B.  Nos. 
10  &  11. 

3.  Contract  by  state. — When  a  state  becomes  a  party  to  a  contract, 
the  same  rules  of  law  apply  as  if  the  contract  was  between  individuals. 
Me  Comb  v.  Board  of  IAquidationy  C.  C.  U.  S.  La.,  Chicago  L.  N.,  Apr. 
24, 1875. 

4.  An  AGREEMENT  BI  A  SHERIFF  TO  PERFORM  SERVICES  in  his  official 

capacity,  for  a  gross  sum,  is  void  on  the  ground  of  public  policy.    GWman 
v.  De$  Moines  Valley  B.  B.  Co.,  S.  C.  Iowa,  West.  Jur.,  Apr.  1875. 

CORPORATION. 

See  Bankruptcy,  4, 18 ;  Constitutional  Law,  8 ;  Municipal  Cor- 
poration. 

CRIMINAL  LAW. 

Right  of  accused  to  minutes  of  testimony  before  grand  jury 
DENIED.  A  person  indicted  in  the  federal  district  court  for  forgery  of 
postal  money  orders,  who  has  not  had  a  preliminary  examination,  is  en- 
titled to  be  furnished  with  a  list  of  the  witnesses  sworn  before  the  grand 
jury,  but  not,  under  ordinary  circumstances,  to  the  minutes  of  their  tes- 
timony. Z7.  S.  y.  Sovthmayd,  D.  C.  IT.  S.  Wise,  Cent.  L.  J.,  Apr.  30, 
1875. 

See  Duelling. 

custom. 
See  Evidence,  2. 

Hously  rendered  are  not  unlawful.    The  ah-  affects  fatally  in  all  its  parts  the  entire  body  of 

tence  of  motive  to  wrong  is  the  foundation  of  the  contract    In  all  such  cases,  potior  eomdkio 

the  sanction.    The  tendency  to  mischief,  if  not  dtfcndentU.    Where  there  is  turpitude  the  law 

wanting,  is  greatly  lessened.    The  taint  lies  in  will  help  neither  party." — Sditox. 
die  stipulation  to  pay.    Where  that  exists,  it 
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DEED. 

1.  A  mistake  IK  A  fraudulent  deed  will  not  be  corrected  by  a 
court  of  equity.     Q-ebhard  v.  Sattler,  S.  C.  Iowa,  West.  Jur.,  Mar.  1875. 

2.  Recitals  in  an  ancient  deed  are  evidence  of  pedigree.  Carter 
v.  Tinieum  Fishing  Co.,  S.  C.  Pa.,  Leg.  Gaz.,  April  16,  1875. 

DIVORCE. 
See  Bankruptcy,  28. 

DUELLING. 

1.  Under  the  constitution  of  Kentucky  the  giving,  accepting, 
or  carrying  a  challenge  to  fight  a  duel  disqualifies  the  offender  for  office, 
besides  subjecting  him  to  punishment ;  but  the  disqualification  may  be 
decided  by  the  board  for  the  determination  of  contested  elections,  without 
reference  to  a  conviction  for  the  latter  in  a  judicial  tribunal.  Cochran  v. 
Jones,  Board  for  Det.  Cont.  El.  of  Ky.,  Am.  Law  Reg.,  April,  1875. 

2.  Acceptance  of  challenge.  —  A  challenge  in  writing  may  be 
accepted  orally,    lb. 

ENFORCEMENT  ACT. 

See  Constitutional  Law,  8. 

EVIDENCE. 

1.  Presumptions  arising  from  great  lapse  of  time  and  non- 
claim  are  admitted  sources  of  evidence,  which  a  court  is  bound  to  submit 
to  a  jury,  as  the  foundation  of  title  by  conveyances  long  since  lost  or  de- 
stroyed.    Carter  v.  Tinicum  Fishing  Cb.,  Leg.  Gaz.,  April  16, 1875. 

2.  Proof  of  custom.  —  An  offer  to  show  that  it  was  "  the  usual  and 
customary  method  of  the  Philadelphia  coal  trade/'  is  a  sufficient  offer  to 
prove  a  custom.  Carter  v.  Phil.  Coal  Co.,  S.  C.  Pa.,  Leg.  Int.,  April 
23, 1875. 

See  Deed,  2 ;  Handwriting  ;  Insurance,  2. 

(JRANT. 

1:  Cession  of  northwest  territory.  —  Rights  of  French 
and  Canadian  inhabitants.  —  The  Commonwealth  of  Virginia,  in 
the  act  of  her  legislature  passed  October  20,  1783,  authorizing  her  dele- 
gates in  Congress  to  execute  a  deed  transferring  to  the  United  States  her 
right,  title,  and  claim,  as  well  of  soil  as  of  jurisdiction,  to  the  territory 
northwest  of  the  river  Ohio,  provided  that  the  transfer  should  be  subject 
to  various  conditions,  and,  among  others,  to  this  one :  "  That  the  French 
and  Canadian  inhabitants,  and  other  settlers  of  the  Kaskaskies,  St.  Vin- 
cents, and  the  neighboring  villages,  who  have  professed  themselves  citi- 
zens of  Virginia,  shall  have  their  possessions  and  titles  confirmed  to  them, 
and  be  protected  in  the  enjoyment  of  their  rights  and  liberties  ; "  and  the 
deed  executed  by  the  delegates  embodied  the  act  of  Virginia.    Held,  that 
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the  acceptance  of  the  deed  by  the  United  States  imposed  upon  them  the 
duty  of  performing  the  condition  and  giving  the  protection  stipulated ; 
and  that  to  confirm  the  possessions  and  titles  of  the  inhabitants  was  to  give 
to  them  such  further  assurance  as  would  enable  them  to  enjoy  undisturbed 
their  possessions,  and  assert  their  right  to  their  property  in  the  courts  of 
the  country  as  fully  and  completely  as  if  their  titles  were  derived  directly 
from  the  United  States.  Langdeau  v.  Hanet,  S.  C.  U.  S.,  Cent.  L.  J., 
April  9,  1875. 

2.  Confirmation  of  French  grants  in  northwest  territory.  — 
By  an  act  passed  on  the  26th  of  March,  1804,  Congress  required  claims  to 
lands  within  certain  designated  limits  in  the  territory  north  of  the  Ohio 
and  east  of  the  Mississippi,  by  virtue  of  any  legal  grant  made  by  the 
French  government  prior  to  the  treaty  of  Paris,  of  the  10th  of  February, 
1763,  or  by  the  British  government  subsequent  to  that  period,  and  prior 
to  the  treaty  of  peace  between  the  United  States  and  Great  Britain,  on 
the  3d  of  September,  1783,  to  be  presented,  with  a  plat  of  the  tr^ct  or 
tracts  claimed,  to  commissioners  designated  by  the  act,  for  examination, 
who  were  to  hear  all  matters  respecting  such  claims,  and  decide  thereon, 
44  according  to  justice  and  equity,"  and  transmit  a  transcript  of  their  de- 
cisions made  in  favor  of  the  claimants  to  the  secretary  or  the  treasury, 
by  whom  they  were  to  be  laid  before  Congress.  Among  the  claims  pre- 
sented under  this  act  was  one  on  behalf  of  the  heirs  of  Jean  Baptiste 
Tongas,  for  204  acres,  situated  in  the  neighborhood  of  Vincennes,  a  place 
which  is  designated  in  the  cession  from  Virginia  as  St.  Vincent,  such 
claim  being  founded  upon  an  ancient  grant  to  their  ancestor.  The  com- 
missioners decided  in  favor  of  the  heirs  and  confirmed  their  claim,  and 
transmitted  a  transcript  of  their  decision  to  the  secretary  of  the  treasury, 
by  whom  it  was  laid  Wore  Congress.  By  an  act  passed  March  3, 1807, 
this  decision,  and  all  other  decisions  in  favor  of  persons  claiming  lands'  in 
the  district  of  Vincennes,  contained  in  the  transcript  transmitted  to  the 
secretary  of  the  treasury,  were  confirmed.  Held,  that  this  confirmation 
was  the  fulfilment  of  the  condition  stipulated  in  the  deed  of  cession,  so 
far  as  the  claimants  were  concerned,  and  was  an  authoritative  recognition, 
by  record,  of  the  ancient  possession  and  title  of  their  ancestor,  and  gave 
to  them  full  assurance  of  the  validity  of  that  possession  and  title ;  and 
that  the  subsequent  clause  of  the  act,  providing  for  the  issue  of  a  patent 
to  the  claimants,  when  their  claim  was  located  and  surveyed,  did  not 
impair  this  effect  of  the  confirmation.    Jb. 

8.  Office  and  effect  of  a  patent  for  land.  —  In  the  legisla- 
tion of  Congress  a  patent  has  a  double  operation :  it  is  a  conveyance  by 
the  government,  when  the  government  has  any  interest  to  convey ;  but 
where  it  is  issued  upon  the  confirmation  of  a  claim  of  a  previously  exist- 
ing title,  it  is  documentary  evidence,  having  the  dignity  of  a  record,  of 
the  existence  of  that  title,  or  of  such  equities  respecting  the  claim  as  jus- 
tify its  recognition  and  confirmation.     lb. 

4.  Office  and  effect  of  a  confirmation  of  title.  —  A  legis- 
lative confirmation  of  a  claim  to  land  is  a  recognition  of  the  validity  of 
such  claim,  and  operates  as  effectually  as  a  grant  or  quitclaim  from  the 
government.  If  die  claim  be  to  land  with  defined  boundaries,  or  capable 
of  identification,  the  legislative  confirmation  perfects  the  title  to  the  par- 
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ticular  tract,  and  a  subsequent  patent  is  only  documentary  evidence  of 
that  title.  If  the  claim  be  to  quantity,  and  not  to  a  specific  tract,  capable 
of  identification,  a  segregation  by  survey  will  be  required,  and  the  confirm- 
ation will  then  immediately  attach  the  title  to  the  land  segregated,     lb. 

5.  Case  in  judgment.  —  Statute  of  limitations. —  In  this  case, 
the  claim  of  the  heirs  of  Tongas,  confirmed  by  the  act  of  1807,  was  not 
surveyed  until  1820,  and  the  patent  thereon  was  not  issued  until  1872. 
Held)  that  if  the  ancient  grant  to  Tongas  was  of  a  defined  tract,  the  title 
of  the  heirs  was  perfected,  assuming  that  previously  they  had  only  an 
equitable  interest,  upon  the  passage  of  the  confirmatory  act  of  1807 ;  if, 
however,  the  grant  was  of  a  certain  quantity  of  land,  then  undefined  and 
incapable  of  identification,  the  title  became  perfect  when  the  quantity  was 
segregated  by  the  survey  made  in  1820  ;  and  that  no  title  was  conferred  by 
the  patent ;  and  that  an  adverse  possession  of  the  premises  by  the  defend- 
ant, under  claim  and  color  of  title,  made  in  good  faith,  with  payment  of 
the  taxes  legally  assessed  thereon,  after  the  title  of  the  heirs  was  perfected 
as  mentioned  above,  and  before  the  patent  issued,  continued  within  the 
period  prescribed  by  the  statute  of  limitations  of  Illinois,  was  a  bar  to  any 
recovery  by  the  heirs  upon  the  patent.    lb. 

HANDWRITING. 

Comparison  of.  —  The  rule,  as  generally  accepted  by  the  profession, 
and  observed  by  the  courts,  is  that  comparison,  as  the  original  means  of 
ascertaining  the  genuineness  of  handwriting,  is  not  permitted,  but  in  aid 
of  doubtful  proof  is  allowed ;  and  that  the  question  to  be  decided  by  the 
jury,  as  one  of  fact,  may  be  affected  the  one  way  or  the  other  by  the  pre- 
ponderating character  of  the  evidence.  Bennett  v.  Mathews,  S.  C.  So. 
Ca.,  Chicago  L.  N.,  April  10, 1875. 

INFANT. 

See  Negligence,  2. 

INSURANCE. 

1.  Admissions.  —  Pbeliminaby  proofs.  —  Suicide.  —  Every  admis- 
sion, upon  which  a  party  relies,  is  to  be  taken  as  an  entirety  of  the  fact 
which  makes  for  his  side,  with  the  qualifications  which  limit,  modify,  or 
destroy  its  effect.  When,  therefore,  the  agent  and  officers  of  an  insur- 
ance company  stated  to  the  agent  of  a  party  claiming  upon  a  policy  of 
insurance  that  the  preliminary  proofs  presented  were  sufficient  as  to  the 
death  of  the  insured,  but  that  they  showed  that  the  insured  had  commit- 
ted suicide,  the  whole  admission  must  be  taken  together,  if  sufficient  to 
establish  the  death  of  the  insured ;  it  is  also  sufficient  to  show  the  manner 
of  his  death.  Mut.  Ben.  Life  Ins.  Co.  v.  Neteton,  S.  C.  U.  S.,  Pittsb.  L. 
J.,  April  21,  1875 ;  Leg.  Gaz.,  Apr.  80, 1875. 

2.  Evidence.  —  The  pbeliminaby  proofs  presented  to  an  insurance 
company,  in  compliance  with  the  condition  of  its  policy  of  insurance,  are 
admissible  as  primd  facie  evidence  of  the  facts  stated  therein  against  the 
insured,  and  on  behalf  of  the  company,     lb. 

8.  Keeping  policy.  —  Acceptance.  —  Where  a  policy  of  insurance, 
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issued  by  an  insurance  company,  in  the  name  of  A,  has  been  sent  to  the 
agent  of  A,  and  shortly  afterward  is  returned  by  the  agent  to  the  com- 
pany, with  a  request  to  have  it  made  payable  to  B,  and  the  company 
cancels  the  first  policy,  and  makes  a  new  one  to  B,  and  there  is  evidence 
that  what  was  done  after  the  delivery  of  the  first  policy  to  A  by  the 
agent  was  done  without  the  knowledge  or  authority  of  A,  the  keeping  of 
the  new  policy  by  B  for  seven  months  does  not,  as  a  matter  of  law,  con- 
stitute an  acceptance,  on  the  part  of  A,  of  the  new  policy,  although  it  is 
admitted  by  A  that  the  possession  of  the  policy  by  B  was  not  fraudulent. 
Bennett  v.  City  In*.  6\>.,  S.  C.  Mass.,  Ins.  L.  J.,  Feb.  1875. 

4.  Pleading.  —  Reformation  of  contract.  —  Held,  that  the  plain- 
tiff, by  bringing  an  action  of  law  upon  the  policy  in  its  original  form,  and 
prosecuting  that  action  to  trial,  upon  the  issue  whether  he  had  complied 
with  the  warranty  contained  therein,  conclusively  elected  to  consider  it  as 
expressing  the  true  contract  between  himself  and  the  company,  and  to 
abandon  any  attempt  to  have  it  reformed  in  equity.  Washburn  v.  Q-.  W. 
Ins.  Co.)  lb. 

5.  Removal  of  partition.  —  Where  the  plaintiff  originally  occupied 
one  store  in  a  building,  and  effected  insurance  on  his  stock  of  goods  con- 

•  tained  in  the  building,  and  subsequently,  by  removing  partitions,  made  the 
three  stores  into  one,  and  a  total  loss  occarring,  it  was  held  that  he  was 
entitled  to  recover  for  all  loss  of  or  injury  to  his  goods  in  any  part  of  the 
building.    Fair  v.  Manhattan  Ins.  Co.*  lb. 

6.  Construction  of  policy.  —  "  Claim  shall  occur."  —  Condi- 
tion THAT  SUIT  SHALL  BE  BROUGHT  WITHIN  ONE  YEAR.  —  A  policy  Con- 
tained clauses  as  follows :  "  To  be  paid  within  sixty  days  after  due  notice 
and  satisfactory  proof  of  same  ; "  and  "  it  is  expressly  covenanted  by  the 
parties  hereto  that  no  suit  or  action  against  the  comnany  for  the  recovery 
of  any  claim,  under  or  by  virtue  of  wis  policy,  shall  be  sustained  in  any 
court  of  law  or  chancery,  unless  commenced  within  the  term  of  one  yfear 
next  after  any  claim  shall  occur  ;  and  in  case  such  suit  or  action  shall  be 
commenced  against  the  company  after  the  end  of  one  year  next  after  such 
loss  or  damage  shall  have  occurred,  the  lapse  of  time  shall  be  taken  and 
admitted  as  conclusive  evidence  against  the  validity  of  the  claim  thereby 
attempted  to  be  enforced,  any  statute  of  limitations  to  the  contrary  not- 
withstanding." Held,  "  claim  shall  occur  "  means  claim  shall  arise  or 
accrue.  No  claim  arises  or  accrues  on  the  mere  happening  of  the  loss. 
Notice  and  proofs  of  loss  are  conditions  precedent.  The  limitation  begins 
from  the  furnishing  of  proofs,  or  at  most  sixty  days  thereafter.  The 
second  clause  is  inconsistent  with  the  first.  The  ambiguity  must  be 
removed  by  construction.  The  language  is  that  of  the  company,  and  must 
be  construed  most  strongly  against  it.  A  policy  should  be  absolutely  free 
from  ambiguity.  This  rule  is  peculiarly  applicable  in  the  present  case, 
where  the  condition  is  wholly  for  the  benefit  of  the  company,  and  a  con- 
dition subsequent  involving  a  forfeiture  of  vested  rights,  which  must  be 
construed  liberally  in  favor  of  the  assured.  Henoe,  a  suit  brought  more 
than  a  year  after  loss  is  in  time.  Chandler  v.  St.  Paul  Fire,  $c.  Ins.  Co., 
S.  C.  Minn.,  lb. 

7.  Title.  —  Alienation  of,  by  insured.  —  It  was  in  evidence  that 
certain  ties,  the  loss  of  which  was  the  subject  of  suit,  were  examined  by 
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the  railroad  company's  inspector,  and  monthly  payments  made  to  plaintiffs 
on  the  basis  of  his  reports ;  and  also  that  the  ties  were  not  fully  accepted 
until  examined  one  by  one  when  laid  in  place.  Held,  that  it  was  a  ques- 
tion for  the  jury  whether  the  acts  of  the  parties  amounted  to  an  accept- 
ance, and  that  an  acceptance  which  would  defeat  recovery  must  have  been 
such  as  would  pass  the  title.    lb. 

8.  Misdescription  of  place  of  storage  of  threshing  ma- 
chine.—  Defendant  insured  plaintiff's  threshing  machine,  described  in 
the  application,  first,  as  on  "  Sec  86,  T.  23,  R.  28,"  and  again,  as  "stored 
in  barn  on  Section  86,  T.  23,  R.  28."  In  the  policy  it  is  described  as 
"  threshing  machine,  Sec.  36,  T.  23,  R.  38,"  reference  being  made  to  the 
application  for  more  particular  description.  There  was  no  tract  answer- 
ing either  description.  The  machine  was  burned  while  standing  outside 
of,  but  within  a  few  rods  of  the  barn,  on  Sec.  86,  T.  83,  R.  28.  Held. 
that  the  misdescription  was  the  result  of  inadvertence  and  mistake.  The 
intention  of  the  parties  was  to  describe  the  machine  where  it  actually  was. 
The  case  is  one  of  repugnant  calls,  and  the  reference  to  the  barn  controls, 
on  the  principle  that  that  description  must  be  adhered  to  about  which 
there  is  least  likelihood  of  mistake.  The  misdescription  was  not  a  false 
representation  material  to  the  risk.    Everett,  v.  Cont.  Ins.  Co.,  lb. 

9.  War  and  the  non-patment  OF  premiums.  —  A  policy  of  life  in- 
surance issued  before  the  war  by  a  corporation  in  this  state  (New  Jersey), 
for  the  benefit  of  parties  in  Virginia,  where  premiums  had  previously  been 
paid,  is  not  dissolved  or  forfeited  for  the  mere  non-payment  of  a  premium 
falling  due  during  the  war,  and  where  the  payment  with  proper  interest 
was  promptly  tendered  at  its  termination.  Mut.  Ben.  Life  Ins.  Co.  v. 
Halyard,1  Ct.  App.  N.  J.,  lb. 

INTEREST. 

See  National  Bank,  2 ;  Payment/ 

judgment. 

1.  Assignment  after  insolvency.  —  A,  who  held  a  judgment 
against  his  partner  B,  assigned  it  as  collateral  security  after  the  insol- 
vency of  the  firm.  C  held  a  subsequent  judgment  against  the  firm  of 
which  A  was  a  member.  Upon  distribution,  before  an  auditor,  of  a  fund 
raised  by  the  sale  of  B's  separate  property :  Held,  that  C's  judgment 

l  The  opinion  of  die  court  was  delivered  by  tool  Lift  Ins.  Co. ;  50  N.  Y.  610  [2  Ins.  Law. 

Bbdlb,  J.,  and  is  a  very  fall  and  learned  dis-  Jour.  4261,  Cohen  v.  N.  Y.  Mutual  Life  Ins. 

cussion  of  the  view  announced.    It  concludes  Co,;  50  N.  Y.  626  [2  Ins.  Law  Jour.  372], 

as  follows :  —  Sands  v.  N.  Y.  Life  Ins.  Co. 

"  The  questions  involved  in  this  cause  have  "  Adverse :  44  Geo.  119,  DiUard  v.  Manhattan 

greatly  agitated  the  courts  of  this  country,  and  Lift  Ins.  Co. ;  2  Abb.  Pr.  R.  N.  S.  167,  &R*i- 

resulted  in  adverse  decisions.    I  have  not  re-  hi  v.  Mut.  Life  Ins.  Co.;  also  Taitv.N.  Y.  Life 

viewed  them,  but  will  content  myself  with  Ins.  Co.,  in  U.  S.  Circuit  Western  Tennessee 

merely  a  reference  to  them,  both  in  favor  of  [2  Ins.  Law  Jour.  863]. 

the  result  reached,  and  those  adverse.  "  In  addition  to  these  cases  the  recent  action 

"  In  favor :  7  Bush,  179,  N.  Y.  Life  Ins.  Co.  v.  of  the  supreme  court  of  the  United  States,  in 

Clapton;  20  Grat.  614  [1  Ins.  Law  Jour.,  115],  affirming  by  a  divided  court  two  adverse  judg- 

Manhattan  Ins.  Co.  v.  Warwick;  42  N.  Y.  54,  ments,  exhausts  all  the  adjudication  I  can  find 

Robinson  j.  N.  Y.  L\fe  Ins.  Co. ;  45  Miss.  581,  upon  the  distinct  subject." 

Statham  v.  N.  Y.  Life  Ins.  Co.;  9  Blatchf.  Chancellor  Ruhtoh  dissented.— Editor. 
234  [1  Ins.  Law  Jour.  573],  Hamilton  v.  Mu- 
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would  be  preferred*     Daiesmaris  App.,  S.  C.  Pa.,  Leg.  Gaz.,  April 
80, 1875. 

2.  Practice.  —  Affirmative  of  issue.  —  Upon  an  action  on  a  judg- 
ment which  is  admitted  by  the  pleadings,  but  alleged  to  have  been  ren- 
dered without  jurisdiction,  the  defendant  has  the  affirmative  of  the  issues. 
Lowe  v.  Lowe,  S.  C.  Iowa,  West.  Jur.,  Apr.  1875. 

See  Bankruptcy,  6. 

JURISDICTION. 

Of  federal  and  state  courts.  — Defendant  having  obtained  from 
the  United  States  circuit  court,  in  a  suit  in  equity,  judgment  against  the 
Atlantic  Delaine  Company,  took  out  her  execution,  and  it  was,  in  pursu- 
ance of  an  order  of  her  attorneys,  indorsed  thereon,  levied  by  the  United 
States  marshal  on  the  property  of  the  present  complainant,  Chapin,  it 
being  claimed  that  he  was  a  stockholder  in  said  corporation  at  the  time  the 
liability  accrued,  and  that  she  had  the  right  so  to  levy  by  the  provisions 
of  the  statute  of  Rhode  Island,  regulating  manufacturing  corporations. 
Chapin  filed  his  bill  for  an  injunction  against  the  United  States  marshal, 
to  restrain  him  from  selling  the  property  levied  on,  whereupon  defendant 
moved  that  the  bill  be  dismissed,  on  the  ground  that  the  state  court  had 
no  jurisdiction.  Held,  that  the  state  court  had  no  power  to  enjoin  the 
United  States  marshal.  Bill  dismissed.  Chapin  v.  James,  S.  C.  R.  L, 
Am.  Law  Reg.,  April,  1875. 

LANDLORD  AND  TENANT. 

Notice  to  vacate.  —  A  tenement  was  let  by  the  month,  to  wit: 
from  December  18th  to  January  18th.  Notice  in  writing  to  terminate 
the  tenancy  was  given  by  the  landlord,  and  contained  a  direction  to  the 
tenant  to  vacate  qn  or  before  January  17th.  Held,  not  a  legal  notice,  the 
day  mentioned  in  it  not  corresponding  with  the  day  of  the  commence- 
ment of  the  tenancy.  Waters  v.  Young,  S.  C.  R.  1.,  Leg.  Gaz.,  April 
16, 1875. 

LIMITATIONS. 

1.  Color  of  title.  —  Adverse  possession  under  a  deed  made  pur- 
suant to  a  sale  on  a  trust  deed,  but  without  due  notice,  is  sufficient  to  enti- 
tle the  possessor  to  the  protection  of  the  statute  of  limitations.  In  such 
case  the  possession  is  under  color  of  title.  Q-ebhard  v.  Sattler,  S.  C 
Iowa,  West.  Jur.,  March,  1875. 

2.  A  TRUSTEE,  UNDER  A  CONSTRUCTIVE  OR  RESULTING  TRUST,  may 

be  protected  in  the  possession  of  real  estate,  as  against  the  cestui  que  trust, 
by  the  statute  of  limitations.     lb. 

3.  Suit  by  state.  —  Where  a  state  is  a  mere  nominal  party  the  stat- 
ute of  limitations  runs  against  it.  State  v.  Henderson,  S.  C.  Iowa,  West. 
Jur.,  April,  1875. 

MECHANIC'S  LIEN. 

Under  the  statute  of  Nebraska,  a  mechanic's  lien  is  assignable. 
Rodgers  v.  Omaha  Hotel  Co.,  S.  C.  Neb.,  Am.  Law  Reg.,  April,  1875. 
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MUNICIPAL  CORPORATION. 

1.  Certification  of  vote.  —  Where  it  was  provided  by  law  that  the 
result  of  an  election  to  determine  whether  or  not  a  municipal  corporation 
should  make  a  donation  in  aid  of  a  railroad  should  be  certified  "  by  the 
trustees  of  said  town/'  and  the  certificate  was  made  by  the  town  clerk,  it 
was  held  that  there  was  not  such  a  compliance  with  the  law  as  to  warrant 
a  mandamus  to  enforce  its  other  provisions  in  respect'  of  taxation  to  pay 
the  donation.  &  ft  L  S.  E.  R.  W.  Co.  v.  Supervisors,  S.  C.  111.,  Chicago 
L.  N.f  April  17, 1875. 

2.  Consolidation  of  corporations.  —  Effect  on  donation  of 
municipality.  —  Where  a  donation  is  made  to  A  company,  and  a  consoli- 
dation with  B  company  takes  place,  the  liability  to  pay  the  donation  to 
the  consolidated  company  is  discharged.     lb. 

NATIONAL  BANK. 

1.  Not  liable  for  loss  of  special  deposit.  —  A  national  bank 
cannot  be  held  for  loss  of  a  special  deposit.  First  National  Bank  v.  Ocean 
National  Bank,  Ct  App.  N.  Y.,  and  Wiley  v.  First  National  Bank,1  S.  C. 
Vt,  Cent.  L.  J.,  April  23,  1875. 

2.  Creditors  of  national  bank  declared  in  default  enti- 
tled to  interest.  —  Pleading.  —  Creditors  of  a  national  bank  which 
the  comptroller  of  the  currency  has  declared  in  default,  and  which  has 

Sassed  into  the  hands  of  a  receiver,  are  entitled  to  interest  on  their  claims 
uring  the  period  of  administration,  before  appropriating  the  surplus  to 
the  stockholders  of  the  bank.  The  receiver  is  not,  however,  liable  in  any 
form  of  action,  nor  is  the  action  of  assumpsit  an  appropriate  remedy 
against  the  comptroller.  If  any  action  could  be  maintained  against  him, 
it  would  be  one  to  enforce  a  proper  distribution  of  the  fund.  Chemical 
National  Bank  v.  Bailey,  C.  C.  U.  S.  So.  D.  N.  Y.,  Int.  Rev.  Rec.,  April 
5, 1875. 

NEGLIGENCE. 

1.  Duty  of  person  upon  or  near  railroad  track.  —  It  is  the 
duty  of  a  person  approaching,  crossing,  or  standing  upon  a  railroad  track, 
where  cars  are  being  run,  to  look  out  for  approaching  cars,  and  if  he  fails 

1  Whbblbb,  J.,  delivering  the  opinion  of  the  banks,  with  powers  to  contract,  sue,  and  be  sued, 
Vermont  court,  said :  "  Fotter  v.  Essex  Bank,  had  stopped  there,  without  setting  forth  any- 
17  Mass.  479,  is  the  only  one  of  the  cases  cited  thing  about  the  business  as  to  which  they  might 
in  argument,  or  that  has  been  observed,  that  contract.  As  it  is,  the  case  has  to  be  decided 
has  involved  any  question  enough  like  the  lead-  more  upon  the  construction  of  the  act  of  Con- 
ing one  in  this  case  to  afford  any  direct  guide  gress,  considered  with  reference  to  settled  prin- 
for  its  decision ;  and  there  is  this  difference  be-  ciples  that  stand  about  the  subject,  than  upon 
tween  that  case  and  this :  that  in  that  case  the  decided  cases.  And  upon  that  act  so  considered 
charter  did  not  proceed  to  express  what  powers  it  is  determined  here  that  the  taking  such 
the  bank  should  have  to  make  contracts  and  to  special  deposits  to  keep,  merely  for  the  accom- 
do  business,  while  in  this  the  act  under  which  modation  of  the  depositor,  is  not  within  the 
this  bank  is  organized  does  expressly  set  forth  authorised  business  of  such  banks,  and  that 
what  powers  the  banks  should  have,  and  does  their  cashiers  have  no  power  to  bind  them  to 
not  include  power  to  take  special  deposits  any  liability  on  any  express  contract  accompa- 
among  them.  This  case  would  have  been  like  nying,  or  any  implied  contract  arising  out  or 
that  as  to  powers  of  the  banks,  if  the  act  of  such  taking.  — Editor. 
Congress,  after  authorizing  the  formation  of 
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to  do  bo,  he  is  primd  facie  guilty  of  such  negligence  as  will  prevent 
recovery  for  injuries  occasioned  to  him  while  so  crossing  or  standing  upon 
the  track,  by  the  mere  carelessness,  negligence,  or  unskilfulness  of  the 
employes  of  the  company,  not  amounting  to  wilfulness  on  their  part; 
and  this  presumption  of  negligence  can  only  be  rebutted  by  facts  or  cir- 
cumstances showing  that  it  was  not  reasonably  practicable  to  make  or 
keep  such  lookout,  or  such  as  would  ordinarily  induce  persons  of  common 
prudence  to  omit  that  precaution.  Belief ontaine  B.  W.  v.  Snyder,  S.  C. 
Ohio,  Leg.  Gaz.,  April  80, 1875. 

2.  Injury  of  infant  in  custody  of  parent's  agent.  —  Where 
an  infant  child,  intrusted  to  the  care  and  custody  of  another  by  the  father, 
is  injured  through  the  negligence  of  a  railroad  company,  the  custodian 
of  the  child  also  being  guilty  of  negligence  contributing  to  the  result, 
although  the  infant  may  maintain  an  action  for  such  injury,  the  father 
cannot,  the  negligence  of  his;  agent,  the  custodian  of  the  child,  being  in 
law  the  negligence  of  the  father,    2&. 

See  Admiralty,  2. 

PARTNERSHIP. 

See  Bankruptcy,  2,  15,  19,  26. 

PATENT. 

1.  The  combination  of  muslin  and  paper  in  the  construction  of 
a  paper  collar  is  novel,  although  previously  used  for  maps.  Union  Paper 
Collar  Co.  v.  White,  C.  C.  U.  S.  E.  D.  Pa.,  Leg.  Int.,  Apr.  23, 1875. 

2.  Patent  of  Craig  of  June  11, 1867,  for  well  tubes,  construed, 
Craig  v.  Smithy  C.  C.  U.  S.  Kans.,  Cent  L.  J.,  April  16, 1878. 

PAYMENT. 

Interest.  —  Where  money  is  paid  generally  upon  a  debt,  the 
rule  is  to  apply  it  first  to  the  interest,  if  there  be  any  in  arrears,  and  then 
to  the  extinguishment  of  the  principal.  Moore  v.  Kiff,  S.  C.  Pa.,  Leg. 
Gaz.,  April  30, 1875. 

PILOT. 
See  Admiralty,  2. 

PLEADING  AND  PRACTICE. 

In  U.  S.  supreme  court.  —  Replication.  —  Objection  that  there  is 
no  replication  in  the  record,  not  having  been  made  in  the  court  below, 
it  will  be  regarded  by  the  supreme  court  as  having  been  waived.  Fretz 
v.  Stover,  S.  C.  U.  S.,  W.  L;  R.,  April  6, 1875. 

See  Bankruptcy,  2,  8,  5,  6,  7,  8,  9, 17, 18,  21 ;  Insurance,  4 ;  Judg- 
ment, 2 ;  National  Bank,  2. 
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_  303  Broadway,  N.  Y. 

Ins.  L.  J Insurance  Law  Journal,  New  York, 

C.  C.  Hine,  1 76  Broadway. 
Int.  Rev.  Rec Internal  Revenue  Record,  New  York, 

T       _                                                      •      „  W.  P.  &  F.  C.  Church. 

Leg.  Chron Legal  Chronicle,  Potteville,  Pa., 

_  Sol.  Foster,  Jr. 

Leg.  Gaz Legal  Gazette,  Philadelphia,  Pa., 

T       T  _  King  &  Baird. 

Leg.  Int Legal  Intelligencer,  Philadelphia,  Pa., 

_,    _„.        _  J-  M.  Power  Wallace. 

Mo.  West.  Jut Monthly  Western  Jurist,  Bloomincrton,  111., 

XT    T>    t>  T.  F.rTiPTON. 

N.  B.  K .National  Bankruptcy  Register,  New  York, 

McDivitt,  Campbell  &  Co. 
Pac.  Law  Rep Pacific  Law  Reporter,  San  Francisco,  Cal., 

-,.  _  J.   P.   BOGARDUS. 

rittsb.  L.  J Pittsburg  Legal  Journal,  Pittsburg  Pa., 

W    T      X>  txt     .  •  ^         J-  W.  &  J.  S.  MURRAY. 

w-  **•  •«*• TTcwfiw^fon  iaw  Reporter,  Washington, 

^.  ■D-  C.,  Jno.  L.  Glnck. 

West.  Jur Western  Jurist,  Des  Moines,  Iowa, 

Mills  &  Co. 
ADMIRALTY. 

1 .  Jurisdiction.  —  Ship  canal.  —  The  admiralty  jurisdiction  of  the 
United  States  courts  extends  to  a  tort  committed  upon  a  ship  canal  con- 
necting navigable  waters  within  the  district.  The  Oler9  D.  C.  U.  S.  E.  D. 
Va.,  Am.  Law  Reg.,  April,  1875. 
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2.  Injury  to  ship  rendered  helpless  by  collision.  —  Where  by 
a  collision  one  vessel  is  left  helpless  in  the  track  of  navigation,  and  on  the 
following  day  is  injured  by  a  passing  vessel,  the  vessel  in  fault  in  the  orig- 
inal collision  is  liable  for  the  cost  of  repairing  the  injuries  received  by  the 
disabled  vessel  in  the  second  collision,     lb. 

ASSISTANCE,  WRIT  OF. 
1.    TO  PLACE  PURCHASER  OF  MORTGAGED  PREMISES  IN  POSSESSION. 

—  A  writ  of  assistance  is  undoubtedly 'an  appropriate  process  to  issue  from 
a  court  of  equity  to  place  a  purchaser  of  mortgaged  premises  under  its 
decree  in  possession  after  he  has  received  the  commissioner's  or  master's 
deed,  as  against  parties  who  are  bound  by  the  decree  and  who  refuse  to 
surrender  possession  pursuant  to  its  direction  or  other  order  of  the  court* 
Terrell  v.  Allison,  S.  C.  U.  S.,  Pac.  Law  Rep.,  May  11,  1875. 

2.  Ibid.  —  The  owner  of  property  mortgaged  at  the  time  suit  is  brought 
for  the  foreclosure  of  the  mortgage,  or  sale  of  the  mortgaged  premises, 
whether  he  be  the  original  mortgagor  or  his  successor  in  interest,  is  an  in- 
dispensable party  to  the  suit.  A  decree  without  his  being  made  a  party 
will  not  bind  him,  or  parties  claiming  under  him,  although  the  latter  may 
have  acquired  their  interests  after  the  suit  commenced ;  and  a  purchaser 
of  the  property  at  a  sale  under  the  decree  is  not  entitled  to  a  writ  of  as- 
sistance to  obtain  possession  of  the  premises  as  against  him  or  them,    lb, 

BANKRUPTCY. 

1.  Assignment  op  shares  of  national  bank.  —  The  national 
banks  have  no  lien  upon  shares  of  their  capital  stock  for  the  security 
of  the  indebtedness  of  the  owners  and  holders  of  such  shares.  Where 
the  owners  of  such  shares  assign  them  bond  fide,  in  security  for  actual 
indebtedness,  and  give  the  creditor  power  to  transfer  such  shares  upon 
the  books  of  the  bank,  it  creates  such  a  lien  in  favor  of  the  creditor  as 
will  be  protected  under  the  bankrupt  law  of  the  United  States.  Second 
National  BaHk  v.  National  State  Bank,  Ct.  App.  Ky.,  Am.  Law  Reg., 
May,  1875. 

2.  Where,  more  than  two  years  after  the  creation  of  such 
lien,  proceedings  in  bankruptcy  are  instituted  and  prosecuted 
to  final  discharge  of  the  debtor,  witliout  any  notice  being  taken  by  the 
assignee  or  the  court  of  the  indebtedness  or  the  assignment  of  such  snares 
in  security,  such  discharge  of  the  debtor  will  have  no  effect  upon  the  lien 
created  by  the  assignment,  and  the  assignee  may  compel,  in  a  court  of 
equity,  the  perfecting  of  }iis  title  to  the  snares  so  assigned  upon  the  books 
of  the  bank.    lb. 

3.  Jurisdiction  of  state  courts.  —  Relinquishment  of  title 
TO  secured  creditor.  —  The  United  States  courts,  as  courts  of  bank- 
ruptcy, are  not  invested  by  Congress  with  the  sole  and  exclusive  ju- 
risdiction of  a  bankrupt  property,  and  the  assignee  and  general  creditors 
may,  if  they  deem  it  to  their  interests,  relinquish  by  non-action  to  a  se- 
cured creditor  the  title  to  property  upon  which  he  holds  a  lien,  and  when 
they  do  so  relinquish,  the  jurisdiction  of  the  stale  courts  to  perfect  or  en- 
force the  title  thus  acquired  cannot  be  questioned.     lb. 
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4.  The  limitation  imposed  by  the  second  section  of  the  bankt 
buptcy  ACT,  when  there  has  been  no  negligence  or  laches  on  the  part  of 
a  plaintiff  in  coming  to  the  knowledge  of  the  fraud  which  is  the  founda- 
tion of  the  suit,  and  when  the  fraud  has  been  concealed,  or  is  of  such 
character  as  to  conceal  itself,  does  not  begin  to  run  until  the  fraud  is  dis- 
covered by,  or  becomes  known  to,  the  party  suing,  or  those  in  privity  with 
him.     Bailey  v.  Weir,  S.  C.  U.  S.,  Albany  L.  J.,  May  8,  1875. 

5.  Where  consignor's  property  has  been  sold  and  proceeds 
mingled  with  general  assets.  —  A  consignor  whose  property  has 
been  sold  prior  to  the  bankruptcy,  and  the  proceeds  mingled  with  the 
general  assets,  has  no  lien  or  specific  claim  against  the  estate ;  he  can  only 
share  with  the  other  creditors.  In  re  C.  &  T.  Man.  Co.,  D.  C.  U.  S.  No. 
D.  111.,  Chicago  L.  N.,  May  1, 1875. 

6.  Partnership.  —  Accommodation  note.  —  B.,  a  member  of  the 
firm  of  E.  H.  &  Co.,  obtained  from  S.  the  bankrupt  two  notes  made  by  S. 
to  the  order  of  E.  H.  &  Co.,  and  for  their  accommodation,  and  it  was  un- 
derstood that  the  notes  should  be  paid  at  maturity  by  E.  H.  &  Co.  The 
notes  were  obtained  by  B.  without  the  knowledge  of  H.,  his  partner,  and 
were  indorsed  with  the  firm  name  and  discounted  at  bank,  and  the  pro- 
ceeds used  by  B.  for  his  own  purposes,  in  fraud  of  H.  H.  paid  the  notes 
at  maturity,  and  proved  them  as  a  claim  against  the  bankrupt  estate  due 
to  him  as  an  individual.  Held,  that  H.  was  bound  by  the  knowledge  of 
his  partner  that  no  consideration  passed  to  S.  for  the  notes,  and  by  B.'s 
agreement  that  the  firm  would  pay  the  notes  at  maturity,  and  that  the 
proof  of  debt  must  be  expunged.  Oapelle  v.  Hull,  D.  C.  U.  S.  Del.,  12  N. 
B.  R.  No.  1. 

7.  Firm  and  individual  creditors.  —  When  a  debt  from  one  part- 
ner to  a  bankrupt  firm  was  incurred  by  the  consent  or  privity  of  the  other 
partners,  proof  of  the  joint  creditors  against  the  separate  estate  will  not 
be  admitted  in  a  court  of  bankruptcy.  When  all  the  assets  of  a  bank- 
rupt firm  are  expended  in  the  payment  of  costs,  and  there  is  no  fund  to 
be  divided  among  the  firm  creditors,  the  firm  and  individual  creditors  must 
be  paid  pari  passu,  out  of  the  estate  of  each  partner.  In  re  McEwen, 
D.  C.  U.  S.  Ind.,  lb. 

8.  The  clause  limiting  the  commencement  of  actions  by  and 
against  the  assignee  to  two  years  after  the  right  of  action  accrues, 
applies  to  all  judicial  contests  between  the  assignee  and  any  person  whose 
interest  is  adverse  to  his.  Though  this  clause  in  terms  includes  all  suits  • 
at  law  or  in  equity,  the  general  principle  applies  here,  that  where  the 
action  is  intended  to  obtain  redress  against  a  fraud  concealed  by  the  party, 
or  which  from  its  nature  remains  secret,  the  bar  does  not  commence  to  run 
until  the  fraud  is  discovered.     Bailey  v.  Weir,  S.  C.  U.  S.,  lb. 

9.  Practice. — Suggestion  by  creditor.  —  "Adjourned  day." 
—  On  the  hearing  of  a  petition  in  compulsory  bankruptcy,  when  the 
debtor  defendant  declines  to  appear  and  defend  in  form,  but  is  personally 
present,  the  court  will  hear  a  suggestion  from  any  creditor,  though  it  is  a 
creditor  who  is  charged  with  having  received  a  fraudulent  preference,  that 
an  insufficient  number  of  creditors  have  joined  in  the  petition ;  and  the 
court  will,  if  the  bankrupt  is  relied  upon  to  prove  the  insufficiency  of  the 
number  of  petitioning  creditors,  require  him  to  make  a  verified  statement 
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in  writing  of  the  number  of  his  creditors  and  the  amounts  due  them. 
When  the  hearing  is  adjourned  until  the  next  day,  the  debtor  defendant 
having  been  present  on  the  return  day,  and  failing  to  demand  a  trial  by 
jury,  he  will  not  be  allowed  a  jury  if  he  demand  one  on  the  second  day, 
that  not  being  an  "adjourned  day"  within  the  meaning  of  section  41 
of  the  bankrupt  law.     Clinton  v.  Mayo,  D.  C.  U.  S.  E.  D.  Va.,  lb. 

10.  Ibid.  —  In  determining  whether  or  not  a  sufficient  num- 
ber OF  creditors  having  joined  in  the  petition,  where  it  is  proved  that 
a  preferred  creditor  had  "  reasonable  cause  to  believe  that  the  debtor  was 
insolvent  and  knew  that  a  fraud  upon  the  bankrupt  act  was  intended,"  the 
court  will  throw  out  of  the  computation  the  claim  of  the  creditor  so  pre- 
ferred, at  least  as  to  a  moiety  of  its  amount,    lb. 

CONTEMPT. 

Where  parties  are  enjoined  from  setting  up  claim  to  ne- 
gotiable instrument.  —  In  the  original  decree  in  a  case,  W.  and  C. 
were  perpetually  enjoined  from  setting  up  any  claim  or  title  to  any  of  the 
bonds  or  coupons  attached  to  them,  which  were  the  subject  matter  of  the 
suit.  The  bill,  answers,  and  proceedings  in  the  case  showed  that  the  pur- 
pose of  the  suit  was  to  establish  the  title  of  the  State  of  Texas  to  the 
bonds,  and  to  free  it  from  the  embarrassment  of  the  claim  of  defendants. 
All  parties  to  the  suit  were  therefore  bound  by  the  decree  as  to  that  title, 
and  because  C.  was  the  owner,  or  now  claims  to  be  the  owner,  through  a 
transaction  not  set  up  in  his  answer,  he  is  not  the  less  concluded  and  bound 
to  obey  the  above  injunction.  Notwithstanding  he  now  asserts  a  different 
title,  or  source  of  title,  held  by  him  when  the  suit  was  brought,  from  the 
one  imputed  to  him  in  the  suit  and  defended  by  him,  he  is  in  contempt  of 
court  in  setting  up  and  seeking  to  enforce  such  claim.  Punishment  for 
contempt  of  court  has  two  aspects,  namely :  1.  To  vindicate  the  dignity 
of  the  court  from  disrespect  shown  to  it  or  its  orders.  2.  To  compel  the 
performance  of  some  order  or  decree  of  the  court  which  it  is  in  the  power 
of  the  party  to  perform  and  which  he  refuses  to  obey.  In  the  present  case, 
there  is  no  part  of  the  original  decree  which  C.  can  perform  which  remains 
unexecuted,  and  no  additional  order  or  decree  can  be  made  for  him  to  per- 
form in  this  proceeding  for  contempt.  The  court,  therefor,  sentenced  him 
to  a  fine  of  $250  and  costs  for  his  contempt  in  setting  up  a  claim  of  title 
to  seventy-six  of  the  bonds  mentioned  in  the  decree.  Texas  v.  White^ 
S.  C.  U.  S.,  W.  L.  R.,  May  25,  1875. 

CONTRACT. 

See  Municipal  Corporation. 

CRIMINAL  LAW. 

Prosecutions  in  United  States  courts  by  information.  —  Of- 
fences against  the  laws  of  the  United*  States,  not  capital  or  infamous,  may, 
in  the  discretion  of  the  court,  be  prosecuted  by  information.  U.  S.  v. 
Maxwell^  C.  C.  U.  S.  W.  D.  Mo.,  Cent.  L.  J.,  May  14, 1875. 

1  Dillon,  J.,  delivering  the  opinion  of  the  of  the  district  attorney  to  proceed  on  his  own 
court,  writes  :  "  We  cannot  recognize  the  right    motion,  and  shall  require  probable  cause  of 
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DELIVERY. 

The  setting  apart  of  a  pigeon-hole  in  the  office  of  the  clerk  of  a 
court,  for  the  use  of  a  sheriff,  is  a  mere  matter  of  convenience,  and  the 
placing  of  a  writ  therein  is  not  a  delivery  to  him.  Person's  App.^  S.  C. 
Pa.,  Leg.  Gaz.,  May  7,  1875. 

DISTRICT  OF  COLUMBIA. 

1.  Concerning  the  power  of  the  supreme  court,  D.  C,  to 

SEND  ITS  PROCESS  OUTSIDE  OF  THE  DISTRICT  OF  COLUMBIA.  —  The  su- 
preme court  of  the  District  of  Columbia  not  being  "  a  court  of  the  United 
States,"  within  the  meaning  of  the  Act  of  March  2, 1793,  or  section  876  of 
the  Revised  Statutes,  and  having  no  authority  under  the  acts  of  Con- 
gress constituting  said  court  to  send  its  process  into  a  district  where 
**  a  court  of  the  United  States  "  is  held,  cannot  enforce  an  attachment  in 
aid  of  its  process  in  such  districf.  And  a  party  arrested  under  a  writ 
out  of  the  supreme  court  of  the  District  of  Columbia,  served  elsewhere 
than  in  said  district,  will  be  discharged  upon  habeas  corpus  by  a  United 
States  court  having  jurisdiction  of  the  person  of  the  petitioner.  In  re 
Dana}  D.  C.  U.  S.  S.  D.  N.  Y.,  W.  L.  R.,  May  11, 1875. 

2.  Libel  in  the  District  of  Columbia  is  an  offence  against  the 
United  States,  for  which  the  offender  may  be  indicted  as  at  common  law. 
In  re  Buell*  C.  C.  U.  S.  E.  D.  Mo.,  Chicago  L.  N.,  May  1,  1875 ;  W.  L. 
R.,  May  11,  1875 ;  Cent.  L.  J.,  May  14, 1875. 


guilt  to  appear  by  the  oath  of  some  credible 
person  before  we  will  allow  an  information  to 
be  tiled  and  a  warrant  of  arrest  to  issue.  But 
with  these  safeguards  there  is  no  more  reason 
to  fear  an  oppressive  use  of  information  than 
there  is  reason  to  fear  an  abuse  of  the  powers 
of  a  grand  jury.  Where  the  accusation  is  a 
grave  one,  or  where  the  charge  seems  to  be 
doubtful,  the  court  will  refuse  leave  to  file  an 
information,  and  compel  the  district  attorney  to 
lay  it  before  a  grand  jury.  But  it  is  well 
known  that  the  internal  revenue  laws  have  cre- 
ated a  large  number  of  minor  offences,  many  of 
them  involving  no  moral  turpitude,  and  that 
the  cost  of  proceeding  by  a  grand  jury,  and  the 
delay,  are  burdensome  and  inconvenient  both 
to  the  government  and  the  defendant.  In  this 
class  of  cases,  most  of  which  are  not  defended, 
great  and  unnecessary  expenses  will  be  saved  by 
proceeding  by  information ;  and  we  not  only 
think  the  practice  legal,  but  one  which,  in  cases 
of  this  kind,  should,  with  the  restrictions  above 
mentioned,  be  adopted  and  encouraged  rather 
than  condemned."  —  Editor. 

1  Judge  Blatchfo&d's  argument  may  be 
summarized  as  follows  :  The  Constitution  pro- 
viding that  no  person  shall  be  deprived  of  lib- 
erty without  due  process  of  law,  to  warrant  the 
conclusion  that  the  power  to  attach  the  person 
of  the  petitioner  is  in  the  supreme  court  of  the 
District  of  Columbia,  such  power  must  be  found 
to  exist  by  affirmative  enactment.  The  acts  of 
Congress  constituting  the  said  court  not  con- 
ferring such  power  affirmatively  or  by  plain  in- 
tendment, it  ought  not  to  be  held  to  exist. 


The  opinion  has  been  severely  criticised,  but 
has  not  been  sucessfully  answered.  No  judge 
upon  any  bench  has  been  compelled  to  master 
difficult  questions  with  less  light  to  guide  him 
than  Judge  Blatchford.  From  the  hour  he 
was  elevated  to  his  present  position  he  has 
encountered,  — especially  in  the  construction 
of  United  States  statutes,  —  many  propositions 
which  were  almost  literally  new.  His  duties 
have  been  as  varied  as  they  have  been  onerous  ; 
but  whether  dealing  with  questions  relating  to 
patents,  internal  revenue,  bankruptcy,  or  cus- 
coms,  or  with  those  arising  at  common  law,  he 
has  constantly  manifested  a  masterly  intelli- 
gence, and  never  left  a  point  without  having 
assisted  in  its  solution.  With  vast  powers  of 
application,  he  has  added  largely  to  the  body  of 
the  law,  and  his  opinions  are,  probably,  more 
frequently  cited  in  the  federal  courts  than  those 
of  any  jurist  of  modern  times. 

If  he  has  fallen  short  in  his  investigations  in 
the  case  alluded  to,  which  has  not  yet  been 
made  to  appear,  the  fact  will  in  no  wise  mili- 
tate against  a  reputation  that  is  grounded  in  a 
record  which,  in  point  of  usefulness  at  least, 
has  rarely  been  equalled.  —  Editor. 

2  This  case  is  the  action  by  ex-Senator  Chand- 
ler for  libel,  which  has  been  the  occasion  of 
much  comment  by  the  newspapers.  The  pris- 
oner was  released  on  the  ground  of  an  insuffi- 
cient indictment.  It  is  understood  that  another 
indictment  will  be  prepared,  in  which  the  insuf- 
ficiencies pointed  out  by  Judge  Dillon  will  be 
corrected.  —  Editor. 
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3.  Removal  of  persons  from  beyond  the  District  of  Columbia 

FOR  TRIAL  FOR  OFFENCES  COMMITTED  THEREIN.  —  Under  existing  laws, 

for  any  offence  committed  in  the  District  of  Columbia  against  the  laws 
of  the  United  States,  the  offender,  found  elsewhere,  can  be  removed  to 
said  District  for  trial.  "The  authority,"  says  Dillon,  J.,  "  is  ample, and 
the  language  of  the  Rev.  Stats,  (sec.  1014),  in  connection  with  the  Act  of 
June,  22,  1874,  removes  the  doubts  arising  on  the  words  4  such  court  of 
the  United  States  as  by  this  act  [the  Judiciary  Act  of  1789]  has  cogni- 
zance of  the  offence.' "      lb. 

EVIDENCE. 

0 

Will.  —  Examination  of  subscribing  witness. — The  subscrib- 
ing witness  of  a  will  may  be  cross-examined  as  to  the  sanity  of  the 
testator  at  the  time  of  the  execution  of  the  will ;  but  the  inquiry  must 
be  confined  strictly  to  the  time  of  the  execution.'  Egbert  v.  Egbert,  S.  C. 
Pa.,  Leg.  Gaz.,  May  7, 1875. 

FIXTURES. 

A  WOODEN    BUILDING    UPON    BLOCKS    AND    ROLLERS    which    can    be 

moved  without  disturbing  the  freehold  is  personal  property.  Far  ant  v. 
Farant,  S.  C.  D.  C.,  W.  L.  R.,  May  11,  1875. 

FRAUDS,  STATUTE  OF. 

1.  Promise  to  answer  for  debt  of  another.  —  A  verbal  promise 
by  one  person,  who  has  become  surety  in  a  replevin  bond  to  hold  another 
person  harmless  in  case  he  shall  become  surety  in  such  bond,  is  within  the 
fifth  section  of  the  Missouri  Statute  of  Frauds,  which  provides  that  "  no 
action  shall  be  brought  to  charge  any  executor  or  administrator,  upon  any 
special  promise  to  answer  for  any  debt  or  damage  out  of  his  own  estate,  or 
to  charge  any  person  upon  any  special  promise  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  another  person,  ....  unless  the  agreement  upon 
which  the  action  shall  be  brought,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  by  him  thereto  lawfully  authorized."  Bessig  v.  Brit- 
ton,  S.  C.  Mo.,  Cent.  L.  J.,  May  7, 1875 ;  Leg.  Gaz.,  May  21, 1875. 

2.  Ibid.  —  A  verbally  requested  B  to  join  W.  in  a  note  to  raise 
money  for  W.,  and  promised  to  indemnify  B  from  any  loss  that  might 
arise  therefrom.  Meld,  that  this  promise  need  not  be  in  writing,  as  it 
was  not  a  promise  to  answer  for  the  debt  of  another  within  the  fourth 
section  of  the  Statute  of  Frauds.  Wildes  v.  Dudlow^  English  Ct.  of 
Chancery,  Cent.  L.  J.,  May  14,  1875. 

HOMESTEAD  ACT. 

1.  Commutation  by  payment  of  money.  —  When  a  party  having 
availed  himself  of  the  benefits  of  the  first  section  of  the  Homestead  Act 
of  Congress,  May  20,  1862,  and  taken  a  homestead  under  the  first  and 
second  sections  of  said  act  afterwards,  before  the  expiration  of  five  years' 
residence,  commutes  under  the  eighth  section  of  that  act,  and  obtains  a 
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patent  by  the  payment  of  money.  Held,  that  the  land  so  acquired  is  a 
homestead^  and  exempt  from  liability  for  debts  contracted  prior  to  the 
issuing  of  a  patent.  Clark  v.  Bayley,  S.  C.  Or.,  Cent.  L.  J.,  May  7, 
1875. 

2.  The  entry  of  a  homestead  in  trust  by  one  person  for  an- 
other is  contrary  to  existing  laws.     lb. 

INSURANCE. 

1.  False  answers  in  application.  —  Where  a  policy  is  issued  on 
the  express  condition  that  the  statements  in  the  application  are  true,  and 
it  appears  that  the  insured  has  answered  falsely  the  questions  as  to 
whether  he  was  married,  and  whether  he  had  made  any  application  to 
any  other  company,  the  policy  is  void,  although  the  statements  might  be 
immaterial.  Jeffries  v.  Economical  Life  Iris.  Co.)  S.  C.  U.  S.,  Albany  L. 
J.,  May  8,  1875. 

2.  Dishonor  of  premium  note.  —  When  avoids  policy.  —  Where 
a  note  is  given  for  the  premium  on  an  insurance  policy  containing  the 
provision  that  if.  the  note  is  not  paid  at  maturity  the  policy  becomes  void 
while  it  remains  overdue  and  unpaid,  and  after  the  dishonor  of  the  note 
the  vessel  insured  strands,  whereupon  the  master  has  the  note  paid,  and 
afterwards  a  gale  comes  up  and  the  vessel  is  lost,  the  insurer  is  not  liable. 
Cardwell  v.  Rep.  Fire  I?is.  Co.,  D.  C.  U.  S.  No.  D.  111.,  Chicago  L.  N., 
May  22, 1875. 

3.  Proximate  cause  of  loss.  —  Though  the  weather  was  fair  at  the 
time  of  stranding,  and  continued  so  until  after  the  note  was  actually  paid, 
yet  the  proximate  cause  of  the  loss  was  the  stranding  of  the  vessel,  and 
under  these  facts  the  policy  was  not  revived.     lb. 

JURISDICTION. 

«  * 

1.  Arrest  on  civil  process  of  party  brought  within  juris- 
diction by  criminal  process.  —  Extradition.  —  The  creditors  of  an 
absconding  debtor  instituted  proceedings  by  which  he  was  indicted  in  the 
State  of  New  York,  and  upon  demand  of  the  United  States  government 
extradited  from  France,  where  he  had  taken  refuge,  and  brought  to  New 
York,  and  was  there  arrested  in  civil  actions  brought  in  the  state  courts  by 
creditors  who  had  procured  his  extradition.  Held,  that  such  orders  of  ar- 
rest must  be  set. aside.  But  where  the  debtor  is  arrested  at  the  suit  of  a 
creditor  who  has  taken  no  part  in  the  extradition  proceedings,  the  arrest 
is  valid.  Adriance  v.  Lagrave,  Ct.  App.  N.  Y.,  Am.  Law  Reg.,  April, 
1875. 

2.  State  court  has  no  power  to  punish  perjury  before  U. 
S.  officer.  —  The  petitioner  was  tried,  convicted,  and  confined  in  the  pen- 
itentiary, by  one  of  the  state  courts  of  Georgia,  for  a  perjury  alleged  to 
have  been  committed  in  testifying  before  a  United  States  commissioner  in 
a  preliminary  examination  of  a  person  charged  with  obstructing  the  right 
of  a  citizen  to  vote,  in  contravention  of  the  enforcement  act.  Held,  1. 
That  the  courts  of  the  states  have  no  jurisdiction  to  try  a  citizen  for 
perjury  committed  in  the  federal  tribunals.  2.  That  if  a  person  is  tried 
in  a  state  court  on  such  a  charge,  and  convicted  and  imprisoned  in  the . 
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state  penitentiary,  he  may  be  enlarged  by  a  federal  district  judge,  under 
the  habeas  corpus  Act  of  February  5,  1867  (R.  S.  §§  753  et  seq^).  Ex 
parte  Bridges,  D.  C.  U.  S.  No.  D.  Ga.,  Cent.  L.  J.,  May  21, 1875. 

See  Admiralty,  1 ;  Bankruptcy,  3 ;  District  op  Columbia. 

LIBEL. 

See  District  of  Columbia,  2,  3. 

MORTGAGE. 

See  Assistance,  Writ  of. 

municipal  corporation. 

Contract  by. — Pleading.  —  Failure  to  aver  performance  of 
condition  precedent.  —  The  plaintiffs  entered  into  a  contract  with  the 
city  of  Galveston,  by  which  they  agreed  for  a  stated  compensation  to  fill, 
grade,  tamp,  roll,  curb,  and  pave  certain  sidewalks  in  that  city.  The  city 
agreed  to  pay  for  this  work  in  its  negotiable  bonds,  having  fifteen  years 
to  run  and  oearing  ten  per  cent,  interest.  The  pavement  was  to  be  of 
asphalt  of  a  given  thickness  and  description.  The  contract  contained  a 
proviso  that  the  plaintiffs  should  obtain  the  written  consent  of  the  owners 
of  the  property  fronting  or  abutting  on  said  sidewalks  to  the  laying  down 
of  the  said  pavement,  which  written  consent,  or  selection  of  the  said  pave- 
ment, was  to  be  filed  in  the  mayor's  office  with  the  city  clerk.  The  plain- 
tiffs, suing  for  damages  for  a  breach  of  this  contract,  alleged  that  imme- 
diately after  its  execution  they  entered  upon  the  performance  of  the  work, 
and  continued  it  at  great  labor  and  expense  for  forty  days,  when  they 
were  compelled  by  the  force  and  power  and  authority  of  the  defendant  to 
desist  from  and  abandon  the  work,  &c.  The  petition  failed  to  aver  that 
the  consent  of  the  abutting  property  holders  to  the  laying  of  the  asphalt 
pavement,  or  any  other  kind  of  pavement,  had  been  obtained.  Held,  on 
demurrer  to  the  petition,  that  this  contract  was  indivisible  and  created  no 
obligation  on  the  part  of  the  city  to  pay  for  the  filling,  grading,  tamping, 
rolling,  and  curbing,  unless  the  paving  was  also  done.  2.  That  the  obtain- 
ing of  the  consent  of  the  abutting  property  owners  to  the  laying  of  the 
proposed  pavement  was  a  condition  precedent  to  the  right  to  maintain  the 
action  against  the  city,  and  that  for  failing  to  aver  this,  the  petition  was 
fatally  defective.  Hitchcock  v.  Galveston,  C.  C.  U.  S.  E.  D.  Tex.,  Cent. 
L.  J.,  May  21,  1875. 

NATIONAL  BANK. 

See  Bankruptcy,  1,  2. 

NEGLIGENCE. 

Crossing  railroad  track.  —  The  general  rule  is,  that  it  is  culpable 
negligence  to  cross  a  railroad  track  without  looking  in  every  direction  that 
the  rails  run,  to  ascertain  whether  a  train  is  approaching.  L  (7.  JR.  JB. 
Co.  v.  Godfrey,  S.  C.  111.,  Am.  Law  Reg.,  May,  1875. 
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PACIFIC  RAILROAD. 

Eastern  termintjs  established. — Power  of  company  to  bridge 
Missouri  river.  —  Mandamus  to  compel  the  company  to  oper- 
ate its  entire  line.  —  The  charter  of  the  Union  Pacific  Railroad 
Company  (12  Stats,  at  Large,  489,  sec.  12)  required  its  Iowa  branch  to  be 
constructed  westward  from  a  point  on  the  western  boundary  of  the  State 
of  Iowa,  to  be  fixed  by  the  President  of  the  United  States.  Held,  on  a 
consideration  of  various  provisions  of  the  charter,  that  the  eastern  terminus 
of  said  branch  was  on  the  Iowa  shore  of  the  Missouri  River  and  not  on  the 
Nebraska  shore,  nor  at  a  point  on  "  the  middle  of  the  main  channel "  of 
the  river,  although  that  was  the  legal  western  boundary  of  the  State  of 
Iowa.  The  right  to  erect  a  bridge  across  the  Missouri  River  to  the  eastern 
terminus  of  the  Iowa  branch  on  the  Iowa  shore  was  given  to  the  Pacific 
Railroad  Company  by  implication  in  the  original  charter  of  the  company, 
and  was  expressly  conferred  by  the  ninth  section  of  the  amended  charter 
of  the  company  of  July  2,  1864  (13  Stats,  at  Large,  356) ;  the  powers 
given  and  the  duties  imposed  by  those  acts  in  respect  to  bridges  were  rec- 
ognized,' increased,  and  regulated,  but  not  repealed  by  the.  special  Act  of 
February  24,  1871,  entitled  "  An  act  to  authorize  the  Union  Pacific  Rail- 
road Company  to  issue  its  bonds  to  construct  a  bridge  across  the  Missouri 
River  at  Omaha,  Nebraska,  and  Council  Bluffs,  Iowa."  16  Statutes  at 
Large,  430.  This  last  named  act  construed  in  connection  with  the  other 
legislation  of  Congress,  and  held  not  to  change  the  eastern  terminus  of  the 
Iowa  branch  of  the  Union  Pacific  Railroad  Company  from  the  Iowa  shore 
of  the  Missouri  River,  nor  to  disconnect  the  bridge  from  the  road  of  the 
company  so  as  to  relieve  the  company  from  the  duty  imposed  by  its  char- 
ter, and  other  acts  of  Congress  to  operate  its  whole  railroad  as  "one  con- 
tinuous line."  A  peremptory  mandamus  to  compel  the  Union  Pacific 
Railroad  Company  to  operate  its  road  over  the  bridge  in  the  same  general 
manner  that  it  operates  the  other  portions  of  the  road  was  granted,  and 
the  device  of  a  separate  transfer  over  the  bridge  by  local  trains  held  to  be 
in  violation  of  the  duty  of  the  company  to  the  public.  Amendments  in 
form  and  in  substance  may  be  allowed  in  mandamus  proceedings  in  any 
stage  thereof  where  justice  will  be  thereby  promoted ;  in  this  case  the  al- 
ternative writ  was  amended,  by  leave  of  court,  by  striking  out  part  of  its 
mandate ;  and  the  peremptory  writ,  instead  of  being  denied  because  the 
alternative  writ  was  too  broad,  was  ordered  to  be  issued  in  conformity  to 
the  alternative  writ  as  amended.  U.  S.  v.  U*  JP.  R.  iJ.  Co.,  C.  C.  U.  S. 
Iowa,  Chicago  L.  N.,  May  22,  1875. 

PARTNERSHIP. 

Use  of  partnership  funds  in  outside  operations  by  one  of  the 
members  of  a  firm  entitles  the  remaining  members  to  a  share  of  the  profits 
realized.     Pomeroy  v.  Benton,  S.  C.  Mo.,  Am.  Law  Reg.,  April,  1875. 

See  Bankruptcy,  6,  7. 
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PATENT  (LAND). 

When  a  patent  may  be  impeached  by  third  party.  —  The  gen- 
eral rale  is  that  one  who  purchases  after  the  issuing  of  the  patent,  and 
whose  whole  claim  originates  subsequently  to  its  date,  is  not  at  liberty  to 
search  into  the  imperfections  in  the  previous  title  of  the  patentee.  If  there 
was  any  such  which  the  state  has  chosen  to  overlook,  a  third  person  has 
nothing  to  do  with  it.  The  patent  conveys  the  full  legal  title  of  the  state, 
and  is  as  to  her  a  merger  of  the  previous  proceedings  and  a  waiver  of 
informalities ;  it  is,  moreover,  full  and  express  notice  to  every  person  what- 
ever, that  the  land  has  been  granted  away  and  is  not  vacant.  But  such 
person  is  at  liberty  to  show  that  the  patent  is  tainted  with  fraud,  pro- 
cured by  imposition,  or  in  entire  excess  of  the  proceedings  on  which  it  is 
founded.     Smith  v.  Vasbinder,  S.  C.  Pa.,  Leg.  Gaz.,  May  7, 1875. 

PIGEON-HOLE. 

See  Delivery. 

i 

pleading  and  practice. 

1.  Puis  darrein  continuance.  —  If,  after  a  plea  in  bar,  the  defendant 
pleads  a  plea  puis  darrein  continuance,  this  is  a  waiver  of  his  plea  in  bar, 
and  he  shall  take  no  advantage  of  anything  in  the  bar  in  that  case.  But 
such  plea  puis  darrein  continuance  may  be  properly  pleaded  with  the  gen- 
eral issue,  either  specially  or  by  brief  statement,  when  no  plea  has  been 
previously  pleaded.  True  v.  JSunton,  S.  C.  N.  H.,  Mo.  West.  Jur.,  May, 
1875. 

2.  Repugnant  Pleas.  —  The  fact  that  two  or  more  pleas,  when 
pleaded  at  the  same  time,  are  repugnant  to  each  other,  is  no  objection  to 
either  of  them.     lb. 

3.  Costs  in  U.  S.  courts.  —  Expense  of  printing  brief.  —  Sec- 
tion 918  of  U.  S.  Rev.  Stats,  gives  the  circuit  court  power  to  regulate  the 
practice  therein,  u  as  may  be  necessary  or  convenient  for  the  advancement 
of  justice  and  the  prevention  of  delay  in  proceedings,"  provided  such  reg- 
ulation is  not  inconsistent  with  any  law  of  the  United  States  or  rule  of 
the  supreme  court.  Held,  that  under  this  authority  the  court  might,  by 
general  rule  or  special  order  in  a  particular  case,  require  parties  to  a  cause 
submitted  to  it  for  decision  to  file  printed  briefs,  and  might  tax  the  rea- 
sonable expense  of  printing  the  brief  of  the  prevailing  party  against  the 
losing  party,  as  a  necessary  disbursement.  Neff  v.  Pennoyer,  C.  C.  U.  S. 
Or.,  Pac.  Law  Rep.,  May  11,  1875 ;  Chicago  L.  N.,  May  15,  1875. 

4.  Trespass.  —  Evidence  of  easement.  —  Where,  in  an  action  of 
trespass  quare  clausum  f regit,  the  plaintiff  set  out  his  close  by  metes  and 
bounds,  and  defendant  pleaded  the  general  issue,  and  a  special  plea  of  cer- 
tain easements :  Held,  that  the  defendants  could  give  evidence  of  their 
easements  under  the  general  issue,  without  reference  to  the  special  plea ; 
and  that  plaintiff  could  answer  that  defence  by  showing  that  the  trespass 
complained  of  was  not  justified  by  the  easements  proved.  Chestnut  Bill, 
£c.  Turnpike  Co.  v.  Piper,  S.  C.  Pa.,  Leg.  Gaz.,  April  16, 1875. 
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5.  Instructions.  —  Surprise.  —  At  a  first  trial  certain  instructions 
were  given  which,  upon  a  motion,  for  a  new  trial,  were  held  incorrect, 
and  the  verdict  for  that  reason  set  aside.  At  a  second  trial  the  same 
instructions  were  asked  by  appellant  and  given.  Held,  that  appellant 
was  not  prejudiced  by  being  surprised  by  the  giving  of  such  instruc- 
tions at  the  second  trial.  Lowe  v.  Lowe,  S.  C.  Iowa,  West.  Jur.,  April, 
1875. 

•  6.  Short-hand  notes  and  transcript  of  same.  —  When  a 
part  OF  the  record.  —  The  short-hand  notes  of  the  evidence  taken 
upon  the  trial  by  a  court,  and  the  transcript  of  the  same,  must  be  filed  in 
the  court :  the  nrst,  as  soon  as  the  examination  is  completed ;  the  second, 
when  made  out  upon  the  request  of  either  party,  before  •either  can  be 
considered  records  and  copied  into  the  bill  of  exceptions,  or  made  a  part 
of  the  proceedings.     lb. 

See  Bankruptcy,  5,  9, 10 ;  Municipal  Corporation. 

principal  and  agent. 

1.  Payment  in  state  and  confederate  bank  notes  to  south- 
ern AGENT  OF  NORTHERN  PRINCIPAL    DURING  THE  REBELLION.  —  In 

April,  1861,  in  pursuance  of  a  settlement  between  them,  A  executed  to 
B  a  bond  for  a  specified  sum,  payable  on  or  before  March  1, 1863.  The 
bond  was  executed  in  F.  County,  Virginia,  and  secured  by  a  deed  of  trust 
upon  land  in  that  county.  A  short  time  after  the  settlement  B,  who  was 
a  citizen  of  Pennsylvania,  returned  to  his  home,  leaving  C,  who  had  been 
his  attorney,  to  receive  the  bond,  and  have  the  deed  of  trust  recorded. 
The  war  of  the  rebellion  ensuing  soon  after,  communication  ceased 
between  A,  and  C,  his  attorney.  After  the  termination  of  hostilities  it 
was  found  that  B,  a  short  time  before  the  bond  matured,  and  in  satisfac- 
tion of  it,  had  paid  to  C  Virginia  bank  notes  and  confederate  paper,  at 
their  nominal  or  par  value,  and  got  possession  of  the  bond  and  deed  of 
trust.  Held,  that  irrespective  of  any  question  of  collusion  between  C 
and  B,  the  transaction  was  itself  invalid  ;  that  such  payment  did  not  dis- 
charge the  bond  or  any  part  of  it ;  and  that  the  deed  of  trust  given  to 
secure  it  was  still  a  subsisting  security,  Fretz  v.  Stover,  S.  C.  U.  S.,  W. 
L.  R.,  April  6,  1875. 

2.  The  authority  of  an  agent  to  receive  bank  bills  in  the 
collection  of  debts  only  rests  on  the  theory  that  they  pass  as  money  at  their 
par  value,  by  the  common  consent  of  the  community,  and  can  be  used  by 
the  principal  where  he  lives,  in  the  common  transactions  of  life.     lb. 

PROMISSORY  NOTE. 

See  Public  Policy,  1. 

public  policy. 

1.  Promissory  note.  —  Compounding  felony.  —  It  appearing  that 
the  consideration  of  a  note  was  that  plaintiff's  son  should  be  discharged 
and  a  criminal  prosecution  against  him  dismissed,  it  was  held  to  be  void 
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on  the  ground  of  publio  policy,  and  as  involving  an  agreement  to  com- 
pound a  felony.  Henderson  v.  Palmer,  S.  C.  111.,  Chicago  L.  N.,  April 
10,  1875. 

2.  Conveyance  of  realty  to  avoid  result  of  suit.  —  A  bill 
filed  on  behalf  of  a  widow  and  infant  heirs  to  set  aside  a  deed  absolute  on 
its  face  for  fraud  and  want  of  consideration,  contained  a  statement  to  the 
effect  that,  although  the  deed  expressed  a  consideration,  yet  that  nothing 
had  been  paid  for  the  same,  and  that  it  was  intended  to  operate  as  a  trust ; 
that  an  action  of  slander  had  been  commenced  against  the  grantor  and  his 
wife  (now  the  widow),  and  that  the  conveyance  was  executed  to  defend- 
ant to  protect  the  real  estate  therein  from  the  result  of  said  action  at  law, 
upon  an  agreement  with  said  defendant  that  as  soon  as  said  action  was 
dismissed,  or  decided  in  favor  of  the  said  grantor  and  his  wife,  he  would 
reconvey  the  property  to  the  said  grantor,  his  heirs,  or  assignees.  Held, 
that  such  an  averment  was  fatal  to  the  bill  of  complainant,  and  a  court 
of  equity  would  not  interpose  to  set  the  conveyance  aside,  but  would  leave 
the  parties  to  the  consequences  of  their  own  act.  Fletcher  v.  Fletcher,  S. 
C.  D.  C,  W.  L.  R.,  April  27, 1875. 

RAILROAD. 

1.  Use  of  track  as  a  thoroughfare  with  consent  of  com- 
pany. g — If  the  track  of  a  railroad  be  used  by  persons  for  their  own  pur- 
poses, no  right  of  way  over  its  ground  as  a  public  thoroughfare  for  people 
to  walk  upon  will  be  acquired,  merely  because  the  company  do  not  see  fit 
to  enforce  its  right  and  put  people  off  its  premises.  "Neither  will  the  com- 
pany be  bound  to  protect  or  provide  safeguards  for  persons  so  using  its 
grounds  for  their  own  convenience.  L  C.  R.  R.  Co.  v.  Godfrey,  S.  C. 
111.,  Am.  Law  Reg.,  April,  1875. 

2.  Regulation  of  railroad  by  state. — The  United  States  granted 
to  the  State  of  Iowa  certain  lands  for  the  purpose  of  constructing  a  de- 
scribed railway  within  the  state.  The  Legislature  of  Iowa  accepted  the 
trust,  and  conferred  the  donation  upon  a  particular  company,  with  the 
reservation  that  such  company  should  at  all  times  be  subject  to  such  rules 
and  regulations  as  might  from  time  to  time  be  enacted  and  provided  by 
the  general  assembly,  "  not  inconsistent  with  the  provisions  of  this  act, 
and  the  act  of  Congress  making  the  grant."  Held,  that  this  was  an  ex- 
press reservation  on  the  part  of  the  state  of  the  power  to  regulate  the 
compensation  which  should  be  received  for  the  carriage  of  freight  and  pas- 
sengers over  such  road.  C.  B.  £  Q.  R.  R.  Co.  v.  Atfy  Gren.  of  Iowa, 
C.  C.  U.  S.  D.  Iowa,  Cent.  L.  J.,  May  21,  1875. 

3.  Ibid.  —  Power  of  state  to  control  tariffs.  —  Where  a  rail- 
way company  has  been  organized  under  a  general  law  of  a  state,  which 
confers  upon  such  companies  "  the  power  to  make  contracts,"  but  does 
not  in  express  terms  confer  on  them  the  exclusive  power  to  fix  their  own 
tolls  and  compensation,  the  state  may  afterwards  pass  laws  regulating  such 
tolls  and  compensation.     lb. 

See  Negligence. 
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TAXATION. 

Construction  of  the  divers  acts  op  congress  granting  lands 

to  the  State  of  Michigan  to  aid  in  the  construction  of  railroads,  and  the 
rights  of  the  state  in  respect  of  the  taxation  thereof.  Tucker  v.  Furguson, 
S.  C.  U.  S.,  Chicago  L.  N.,  May  1, 1875. 

UNITED  STATES  BONDS. 

1.  Negotiable  nature  of.  —  The  bonds  and  treasury  notes  of  the 
United  States,  payable  to  holder  or  bearer  at  a  definite  future  time,  are 
negotiable  commercial  paper,  and  their  transferability  is  subject  to  the 
commercial  law  of  other  paper  of  that  character.  Vermilye  v.  Adams 
Ex.  Co.,  S.  C.  U.  S.,  Chicago  L.  N.,  April  24,  1875  ;  Leg.  Gaz.,  April 
30,  1875 ;  Pac.  Law  Rep.,  May  18,  1875. 

2.  Where  such  paper  is  overdue,  a  purchaser  takes  subject  to  the 
rights  of  antecedent  holders  to  the  same  extent  as  in  other  paper  bought 
after  its  maturity.     lb. 

3.  No  USAGE  OR  custom  can  be  proved  among  bankers  and  brokers 
dealing  in  such  paper,  in  contravention  of  this  rule  of  law.  They  cannot, 
in  their  own  interest,  by  violations  of  the  law,  change  it.  It  is  their  duty, 
when  served  with  notice  of  the  loss  of  such  paper,  by  the  rightful  owner, 
after  maturity,  to  make  memoranda  or  lists,  or  adopt  some  other  reason- 
able mode  of  reference,  where  the  notice  identifies  the  paper,  to  enable 
them  to  recall  the  service  of  notice.     lb. 

4.  Hence  treasury  notes  of  the  United  States,  stolen  from 
an  express  company  and  sold  for  value  after  due  in  the  regular  course  of 
business,  may  be  recovered  of  the  purchaser  by  the  express  company, 
which  had  succeeded  to  the  right  of  the  original  owner.     lb. 

VENDOR  AND  VENDEE. 

Stoppage  in  transitu.  —  A,  of  St.  Louis,  sold  goods  on  credit  to  B, 
of  Greenville,  Miss.  They  were  shipped  by  steamer,  consigned  to  B,  at 
said  Greenville,  and  duly  delivered  upon  the  wharf  boat  at  their  place  of 
destination.  B,  having  become  insolvent,  declined  to  receive  them,  and 
notified  A  of  his  insolvency  and  inability  to  pay.  The  goods  were  then 
attached  by  a  creditor  of  B,  and  sold  by  the  sheriff,  A  interposing  his 
claim  to  the  proceeds.  Held,  that  A's  right  of  stoppage  in  transitu 
existed,  and  that  the  claim  set  up  by  him  was  a  sufficient  assertion  of  the 
right.     Morris  v.  Shyrock,  S.  C.  Miss.,  Cent.  L.  J.,  April  9,  1875. 

WILL. 
See  Evidence. 
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CIRCUIT    COURT   OP   THE   UNITED   STATES.  —  DISTRICT   OP 

MARYLAND. 

[April,  1875.] 

negligence  of  common  carrier.  —  injury  to  passenger  by  being 
struck  by  pillar  of  bridge  while  his  arm  is  resting  on 
the  sill  of  the  car  window,  or  when  his  arm  is  thrown 
out  of  the  window  by  the  lurching  of  the  car  when  in 

MOTION. 

COLEIN  v.  BALTIMORE  &  OHIO  R.  R.  CO. 

This  case  was  an  action  to  recover  damages  for  an  injury  to  the  plain- 
tiff by  the  fracture  of  his  arm  about  the  elbow,  while  a  passenger  between 
Washington  and  Baltimore,  by  striking  against  a  pillar  of  the  railroad 
bridge  over  Gwynn's  Falls.   The  undisputed  facts  were  that  the  plaintiff's 
arm  was  so  broken  while  the  train  was  passing  over  the  bridge  at  the 
rate  of  forty  miles  an  hour,  and  that  the  car  in  which  he  was  riding  was 
one  among  others  lately  brought  from  the  Marietta  &  Cincinnati  Rail- 
road, and  which  was  considerably  wider  than  the  cars  usually  employed 
on  the  Washington    Branch  of  the  Baltimore  &  Ohio   Road  ;  that  the 
distance  between  the  outside  of  the  car  and  the  pillar  of  the  bridge,  when 
the  car  was  at  rest,  was  six  inches,  and  that  these  wider  cars  were  re- 
moved from  the  road,  a  short  time  after  the  accident.    The  company  con- 
tended on  the  evidence  that  the  plaintiff's  elbow  was  voluntarily  outside 
of  the  window,  at  the  time  of  the  accident,  while  the  plaintiff  contended 
that  his  arm  was  resting  on  the  sill  of  the  window  inside  of  the  car,  and 
that  by  a  jerk,  or  the  swinging  of  the  train,  as  it  approached  the  centre 
of  the  bridge,  his  elbow  was  thrown  out  and  struck  against  the  middle 
pillar  thereof.     It  was  proved  for  the  plaintiff  that,  a  few  weeks  before, 
another  passenger  had  been  injured  while  passing  the  bridge  by  strik- 
ing his  arm  against  the  same  pillar  ;  and  this  passenger  testified  that  his 
arm  was  not  outside  the  window,  but  was  jerked  out  by  the  motion  of 
the  train.     The  plaintiff  also  proved  that,  a  short  time  after  the  accident, 
the  corner  of  the  same  car  had  struck  against  the  same   pillar  of  the 
bridge.    The  plaintiff  offered  a  prayer  which  left  the  question  of  negli- 
gence generally  to  the  jury,  contending  that  the  question  of  the  plaintiffs 
contributory  negligence  should  be  decided  in  this  way  ;  and  that,  even  if 
the  plaintiff's  arm  was  out  of  the  window  by  his  voluntary  action,  it  did 
not  bar  his  recovery,  but  was  only  evidence  to  be  left  to  the  jury. 

The  defendants  offered  several  prayers,  reciting  all  the  facts  of  the  case, 
and  asked  the  court  to  instruct  the  jury  that  the  plaintiff  was  not  enti- 
tled to  recover.  The  court,  Giles,  J.,  rejected  all  the  prayers,  and  deliv- 
ered the  following  written  instruction,  which  fully  shows  the  opinion  of 
the  court,  and  the  law  of  the  case. 

Giles,  J.  If  the  jury  shall  find  from  the  evidence  in  this  case  that  the 
plaintiff  was  injured  on  the  7th  of  July,  1873,  in  the  cars  of  the  defend- 
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ant,  when  coming  from  the  city  of  Washington  as  a  passenger,  and  when 
the  cars  were  crossing  the  railroad  bridge  over  Gwynn's  Falls,  by  being 
struck  on  his  arm  by  a  pillar  of  said  bridge,  when  his  arm  was  resting  on 
the  sill  of  the  window  of  the  car,  and  was  not  outside  the  line  of  the  said 
car,  then  the  jury  will  find  then*  verdict  for  the  plaintiff,  for  such  dam- 
ages as  they  will  find  he  has  sustained  from  said  injury. 

But  if  the  jury  shall  find  that  when  the  plaintiff's  arm  was  struck  by  the 
bridge  it  was  outside  of  the  line  of  the  car,  and  would  not,  and  could  not 
have  been  so  struck  if  it  had  not  been  so  outside,  then  the  plaintiff  cannot 
recover,  unless  the  jury  shall  find  that  his  arm  was  thrown  out  of  said  car 
window  by  a  sudden  lurch,  or  the  swinging  of  said  car,  caused  by  the 
rapid  speed  at  which  the  train  was  run,  if  the  jury  shall  further  find  that 
said  speed  was  dangerous  at  this  point  of  defendants'  road. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $7,000  damages.  Mo- 
tion for  new  trial  argued  and  overruled. 

George  C.  Maundy  Esq.  $  Arch.  Stirling,  Jr.,  Esq.,  for  plaintiff. 

J.  H.  B.  Latrobe,  Esq.  $  F.  C.  Latrobe,  Esq.  for  defendant. 


SUPREME  COURT  OF  GEORGIA. 

BANKRUPTCY.  —  A    STATE    COURT    HAS    NO    POWER    TO    RESTRAIN   A 
PARTY  FROM  TAKING  THE  BENEFIT  OF    THE  BANKRUPTCY  ACT. 

FILLINGIN  v.  THORNTON. 

Trippe,  J.  The  Constitution  of  the  United  States  grants  the  power  to 
Congress  to  establish  "uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States."  Congress  has  exercised  this  power,  and 
enacted  a  general  bankrupt  law  for  the  United  States.  The  state  courts 
will  not  grant. an  injunction  restraining  a  party  from  applying  for  the 
benefit  of  that  act.  No  precedent  or  reason  for  the  exercise  of  such  a 
power  by  a  state  court  was  shown  in  the  argument.  In  truth,  all  analo- 
gous precedents  and  authorities  are  to  the  contrary.  The  fact  that,  under 
the  bankrupt  law,  the  applicant  may  have  rights  that  he  could  not  secure 
under  the  state  law,  furnishes  no  ground.  A  state  may  not  discharge  a 
debtor  from  all  liability  for  his  debts,  whilst  that  is  one  of  the  chief  ob- 
jects of  a  bankrupt  law,  and  the  special  object  of  the  debtor  who  seeks 
the  benefit  of  the  act. 

The  judgment  of  the  chancellor,  so  far  as  the  injunction  operates  to 
restrain  Fillingin  from  making  application  for  the  benefit  of  the  bank- 
rupt law,  is  reversed. 
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SUPREME  COURT  OP  NEW  HAMPSHIRE. 

[Mabch,  1875.] 
WHIPPLE  v.  GILES. 

The  contract  of  a  married  woman  to  pay  for  services  of  an  attorney  in  prosecuting  a  libel  for 

divorce  against  her  husband  is  not  binding. 

The  plaintiff  was  employed  by  the  defendant,  as  an  attorney  at  law, 
to  procure  for  her  a  divorce  on  the  alleged  ground  of  extreme  cruelty, 
and  it  is  for  services  so  rendered  that  suit  is  now  brought.  After  the 
testimony  had  been  taken,  the  proceedings  for  divorce  were  abandoned 
by  her,  and  she  directed  the  plaintiff  to  proceed  no  further,  and  the  de- 
fendant thereafter  lived  with  her  husband  as  his  wife  until  his  death  some 
year  or  two  after.  Since  the  death  of  the  husband  this  suit  was  brought. 
If  the  plaintiff  can  maintain  his  action,  he  is  to  have  judgment  for  the 
amount  of  his  claim  and  taxable  costs,  otherwise  a  nonsuit  is  to  be  en- 
tered. 

Ladd,  J.  It  is  settled  that  the  common  law  disability  of  a  married 
woman  to  bind  herself  by  contract  is  not  removed  by  statute  in  this 
state,  except  so  far  as  regards  her  contracts  respecting  property  which 
she  holds  in  her  own  right.  That  was  so  decided  in  Bailey  v.  Pearson, 
29  N.  H.  77,  upon  the  statute  of  1846,  which  was  not  materially  differ- 
ent from  Gen.  Stats,  ch.  164,  sec.  13,  and  has  been  repeatedly  reaffirmed 
since.  This  seems  to  me  quite  decisive  of  the  present  case.  There  is 
no  just  sense  in  which  a  contract  by  a  married  woman  for  the  ser- 
vices of  an  attorney  in  procuring  for  her  a  divorce  can  be  said  to  be 
a  contract  respecting  her  separate  property,  even  if  she  had  such  prop- 
erty, which  does  not  here  appear.  I  think  the  action  cannot  be  main- 
tained. 


NOTES  OF  NEW  BOOKS. 


Freeman  on  Executions,  a  treatise  by  the  author  of  "  The  Law  of  Judgments," 
&c.,  is  in  press,  and  will  be  issued  in  the  course  of  a  few  weeks  by  Messrs.  Sumner  Whit- 
ney &  Co.,  of  San  Francisco.  The  publishers  pronounce  it  "Mr.  Freeman's  crowning 
work,"  which  is  promising  a  great  deal.  There  is  no  law-book  maker  at  present  before 
the  profession  who  comes  nearer  being  an  author  than  Mr.  Freeman.  His  books  are  des- 
tined to  last :  first,  because  they  are  more  than  well  done;  and,  second*  because  they  re- 
late to  subjects  which  are  of  leading,  practical  importance,  which  are  open  fields,  and 
which  may  be  exhaustively  treated  in  a  single  volume. 

The  same  publishers  announce  a  Manual  of  Practice  in  the  Courts  of  the  United 
States,  with  references  to  decisions,  by  Robert  Desty,  a  pocket  volume  of  420  pages, 
bound  in  flexible  calf.    It  embraces  statutes,  rules,  &c.,  &c.    Price  $4. 

Messrs.  Robert  Clarke  &  Co.  of  Cincinnati  have  now  ready  24th  O.  S.  R. 
Price  $2.50.  This  series  is  the  cheapest  series  of  reports  in  the  market,  and  one  of  the 
most  useful. 

Wood  on  Nuisances,  Jno.  D.  Parsons,  Jr.,  Albany,  publisher,  is  now  ready.  Price 
$7.50. 

Mr.  Orlando  F.  Bump  has  assumed  the  editorial  direction  of  the  National  Bank- 
ruptcy Register. 
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DIGEST  OF   CASES 

PUBLISHED  IK  EXTENSO  IN  LATE   ISSUES  OF  AMERICAN   LEGAL  PERI- 


ODICALS. 


ABBREVIATIONS. 


/ 


Albany  L.  J Albany  Law  Journal,  Albany,  N.  Y., 

Weed,  Parsons  &  Co. 

Am.  Law  Rec - American  Law  Record,  Cincinnati,  O., 

H.  M.  Moos. 

Am.  Law  Reg American  Law  Register,  Philadelphia,  Pa., 

1).  B.  Canfield  &  Co. 

Cent.  L.  J Central  Law  Journal,  St.  Louis,  Mo., 

Soule,  Thomas  &  Wentworth. 

Chicago  L.  N Chicago  Legal  News,  Chicago,  111., 

Chicago  Legal  News  Co. 

Daily  Reg Daily  Register,  New  York, 

803  Broadway,  N.  Y. 

Ins.  L.  J Insurance  Law  Journal,  New  York, 

C.  C.  Hine,  176  Broadway. 

Int.  Rev.  Rec Internal  Revenue  Record,  New  York, 

W.  P.  &  F.  C.  Church. 

Leg.  Chron Legal  Chronicle,  Pottsville,  Pa., 

Sol.  Foster,  Jr. 

Leg.  Gaz Legal  Gazette,  Philadelphia,  Pa., 

King  &  Baird. 

Leg.  Int Legal  Intelligencer,  Philadelphia,  Pa., 

J.  M.  Power  Wallace. 

Mo.  West.  Jur Monthly  Western  Jurist,  Bloomington,  EL, 

T.  F.  Tipton. 

N.  B.  R National  Bankruptcy  Register,  New  York, 

McDivitt,  Campbell  &  Co. 

Pac.  Law  Rep Pacific  Law  Reporter,  San  Francisco,  CaL, 

J.  P.  Bogardus. 

Pittib.  L.  J Pittsburg  Legal  Journal,  Pittsburg,  Pa., 

J.  W.  &  J.  S.  Murray. 

W.  L.  R. .* Washington  Law  Reporter,  Washington, 

D.  C.,  Jno.  L.  Ginck. 

West.  Jut Western  Jurist,  Des  Moines,  Iowa, 

Mills  &  Co. 

ADMIRALTY. 

1.  Use  of  lighted  torch  by  sailing  vessel.  —  Collision.  — 
The  enactment  by  Congress  (Rev.  St.  §  4234)  that  every  sail  vessel  shall, 
on  the  approach  of  any  steam  vessel  daring  the  night-time,  show  a  lighted 
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torch  upon  that  point  or  quarter  to  which  such  steam  vessel  shall  be  ap- 
proaching, does  not  apply  in  every  case  in  which  a  steamer  and  a  sailing 
vessel  may  pass  near  to  each  other.  Where  the  proximate  cause  of  the 
collision  of  a  steamer  with  a  schooner  was  a  mistaken  movement  of  the 
steamer  after  the  schooner's  green  light  had  been  sighted,  the  steamer  was 
condemned  as  responsible  for  the  whole  damage  sustained  by  the  schooner, 
though  no  torchlight  had  been  shown  by  her,  the  lookout  from  each  vessel 
having  been  insufficient.  The  Tonawanda,  Leg.  Gaz.,  June  25, 1875 ;  Leg. 
Int.,  June  25,  1875. 

2.  The  xvhth  btjle.  —  The  Lotawana.  —  Dissenting  opinion  of 
Judge  Clifford.     Cent.  L.  J.,  July  2, 1875. 

8.  Duty  of  masteb  of  tug  having  tow  in  chabge  in  bespect 
OF  piers,  etc.  —  The  master  of  a  steamer  which  undertakes  to  tow  boats 
up  and  down  a  river  where  piers  of  bridges  impede  the  navigation  is 
bound  to  know  the  width  of  his  steamers  and  their  tows,  and  whether 
when  lashed  together  he  can  run  them  safely  between  piers  through  which 
he  attempts  to  pass.  He  is  bound  also,  if  it  is  necessary  for  his  safe  nav- 
igation in  the  places  where  he  chooses  to  be,  to  know  how  the  currents  set 
about  the  piers  in  different  heights  of  the  water,  and  to  know  whether,  at 
high  water,  his  steamers  and  their  tows  will  safely  pass  over  an  obstruc- 
tion which,  in  low  water,  they  could  not  pass  over.  The  Lady  Pike,  S. 
C.  U.  S.,  Leg.  Gaz.,  July  9,  1875. 

4.  Responsibility  of  qwnebs  of  tug.  —  The  owners  of  steamers 
undertaking  to  tow  vessels  are  responsible  for  accidents,  the  result  of  want 
of  proper  knowledge,  on  the  part  of  their  captains,  of  the  difficulties  of 
navigation  in  the  river  in  which  the  steamers  ply.     lb. 

See  Pleading  and  Pbactice,  4. 

ATTORNEY. 

See  Bankbuptcy,  20;  Lex  Loci. 

BANKRUPTCY. 
1.   A  LOSS   UPON  A   POLICY  ISSUED  BY  A  FIBE  INSUBANCE  COMPANY, 

happening  after  such  company  is  thrown  into  bankruptcy,  and  before  the 
final  dividend,  is  a   debt   provable  against  such  company.     In  re  PI. 
Glass  Co.,  D.  C.  U.  S.  N.  J.,  12  N.  B.  R.  No.  2. 

2..  Application  fob  dischabge  made  mobe  than  one  yeab  afteb 
adjudication.  —  Where  no  assets  have  come  to  the  hands  of  the  as- 
signee, an  application  by  the  bankrupt  for  his  discharge  which  is  made 
more  than  one  year  after  the  date  of  the  adjudication  in  bankruptcy,  will 
be  refused,  as  this  condition  is  not  permissive  only,  but  imperative.  This 
limitation  applies  with  equal  force  to  all  classes  of  bankrupts,  whether  to 
those  in  which  a  discharge  can  be  applied  for  within  sixty  days,  or  other- 
wise.    In  re  Sloan^  D.  C.  U.  S.  No.  D.  N.  Y.,  lb. 

3.  Fiduciary  belation  defined.  —  Plaintiff  consigned  to  defendant 
goods  to  be  sold  on  commission,  with  instructions  to  retain  all  the  pro- 

•  ceeds  over  and  above  a  certain  price  as  his  commissions.     The  defendant 
sold  the  goods  but  failed  to  pay  the  proceeds  to  the  plaintiff,  who  brings 
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this  action  to  recover  the  amount.  Prior  to  the  commencement  of  this 
action  the  plaintiff  filed  a  petition  in  bankruptcy  against  the  defendant, 
who  was  duly  adjudged  a  bankrupt*  Held,  that  the  debt  was  one  arising 
out  of  transactions  of  a  fiduciary  character  between  the  plaintiff  and  de- 
fendant, and  would  not  therefore  be  discharged  by  the  discharge  of  the 
bankrupt.     Treadwell  v.  Hollow  ay,  S.  C.  Cal.,  lb. 

4.  Judgment.  —  Act  of  1874.  —  Consent  of  creditors,  etc. — 
S.  filed  a  voluntary  petition  in  bankruptcy  on  the  10th  day  of  November, 
1873,  and  was  duly  adjudged  a  bankrupt.  A  creditor  proved  as  a  debt 
against  the  estate,  a  judgment  recovered  in  a  state  court,  March  1, 1873, 
which  was  based  on  a  prior  judgment  recovered  in  the  same  court,  July 
25,  1862.  No  other  debt  was  proved,  and  on  the  application  of  the  bank- 
rupt for  his  discharge,  the  creditor  appeared  and  opposed  the  granting  of 
the  same,  on  the  ground  that  his  consent  had  not  been  filed,  and  that  no 
payment  of  thirty  per  cent,  or  any  other  sum,  had  been  made  to  him  by 
the  bankrupt.  Held,  that  the  ninth  section,  of  the  Bankrupt  Act,  as 
amended  June  22,  1874,  did  not  apply  to  the  present  case,  as  the  petition 
was  filed  before  the  passage  of  the  said  act.  That,  although  the  judg- 
ment proved  as  the  debt  in  this  case  was  recovered  in  1873,  yet  the  con- 
tract on  which  the  judgment  of  1862  was  based,  and  which  contract  was, 
therefore,  the  basis  of  the  judgment  of  1873,  was  made  prior  to  the  judg- 
ment of  1862,  and  it  is  not  proper  to  hold  that  the  debt  was  contracted 
on  the  1st  of  March,  1873 ;  and  for  the  reason  that  the  debt  was  con- 
tracted prior  to  January  1, 1869,  no  percentage  in  assets  and  no  assent 
of  creditors  are  required  as  a  condition  for  granting  the  discharge.  In  re 
Sheldon,  D.  C.  U.  S.  So.  D.  N.  Y.,  lb. 

5.  Assignment  under  states  law.  —  Liability  of  assignee.  — 
An  assignment  by  a  debtor  of  all  his  property  for  the  benefit  of  all  his 
creditors,  under  the  provisions  of  the  laws  of  Iowa,  is  an  act  of  bank- 
ruptcy, and  though  not  absolutely  void  ab  initio,  is  subject  to  be  avoided 
by  proceedings  taken  under  the  Bankrupt  Act.  Where  the  assignee  ap- 
pointed under  such  assignment  took  charge  of  the  debtor's  property  and 
sold  it,  and  in  all  respects  acted  in  perfect  good  faith,  he  is  not  to  be 
held  personally  liable  to  the  assignee  in  bankruptcy  of  the  same  debtor, 
for  the  value  of  the  property  assigned  to  him,  or  its  proceeds.  Cragin,  v. 
Thompson,  C.  C.  U.  S.  Iowa,  lb. 

6.  Amendment.  —  Affidavit.  —  Application  for  provisional 
warrant.  —  Amendment  of  allegation  in  regard  to  the  number 
of  creditors.  Affidavits  to  depositions  to  acts  of  bankruptcy  cannot  be 
taken  before  a  commissioner  or  a  notary  public.  Application  for  provi- 
sional warrant  must  be  supported  by  affidavits  of  persons  having  knowl- 
edge of  the  facts.  Commissioner  may  sign  affidavit  after  it  is  filed.  In 
re  McKibben,  D.  C.  U.  S.  E.  D.  Mich.,  12  N.  B.  R.  Nos.  3  and  4. 

7.  Adjustment  of  accounts  not  a  preference.  —  A  roere  adjust- 
ment of  accounts  between  a  debtor  and  creditor  is  not  a  preference.  A 
creditor  who  has  received  a  preference  from  A,  B,  and  C  may  prove 
another  debt  against  B  and  C.  In  re  Oomstock  £  Co.,  D.  C.  U.  S.  Ore- 
gon, lb. 

8.  A  creditor  who  obtains  the  payment  of  his  claim  under  a 
judgment  in  an  attachment  suit  is  not  liable  to  the  assignee,  although  the 
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attachment  was  issued  within  four  months  before  the  commencement  of 
the  proceedings  in  bankruptcy.     Henkelman  v.  Smith*  Ct.  App.  Md.,  lb. 
9.  Interest  may  be  allowed  on  bank  notes  from  the  time  of 
the  adjudication  to  the  time  of  payment.    In  re  Bank  of  North  Carolina, 
C.  C.  U.  S.  W.  D.  N.  C,  lb. 

10.  Notice  of  an  appeal  in  equity  must  be  given  to  the  opposite 
party  within  ten  days  after  the  entry  of  the  decree.     WoocU  v.  Bailey,  S. 

C.  tf.  £.,  lb. 

11.  Whether  a  judgment  is  a  preference  depends  on  the  acts  and 
intent  of  the  parties.    Little  v.  Alexander,  lb. 

12.  A  debtor  who  makes  a  payment  at  the  request  of  his  creditor 
with  the  intent  to  enable  the  latter  to  give  a  preference,  is"iiable  to  the 
latter's  assignee.    Fox  v.  Gardner,  lb. 

13.  A  mechanic's  lien  cannot  be  created  after  the  commence- 
ment of  the  proceedings  in  bankruptcy.  In  re  Sabin,  D.  G.  U.  S.  E.  D. 
Mich.,  lb. 

14.  A  discharge  bars  A  claim,  although  the  creditor  had  no  notice 
of  the  proceedings.     Williams  v.  Butcher,  S.  C.  Pa.,  lb. 

15.  The  title  of  a  secured  creditor  who  is  not  notified  of  the 
application  for  leave  to  sell  the  property  free  from  incumbrances  is]  not 
affected  by  the  proceeding.     Bay  v.  Brigham,  S.  C.  U.  S.,  lb. 

16.  A  CREDITOR  WHO  HAS  BEEN  INDUCED  BY  FRAUDULENT  REPRE- 
SENTATIONS TO  RELEASE  his  claim  has  a  provable  debt  sufficient  to 
uphold  proceedings  in  bankruptcy.  Where  the  record  shows  jurisdiction, 
an  adjudication  cannot  be  impeached  in  a  collateral  action.  Michaels  v. 
Post,  lb. 

17.  A  party  WHO  purchases  A  CLAIM  without  any  fraudulent  or 
oppressive  motive  may  vote  against  a  resolution  of  composition.  In  re 
morris,  D.  C.  U.  S.  Mass.,  lb. 

18.  The  accrued  interest  constitutes  a  part  of  the  debt,  and  may 
be  used  to  sustain  a  petition  in  bankruptcy.  An  adjudication  cannot  be 
impeached  in  a  collateral  action  where  the  record  shows  jurisdiction. 
Sloan  v.  Lewis,  S.  C.  U.  S.,  lb. 

19.  No  appeal  lies  to  the  supreme  court  from  a  decision  of  the 
circuit  court  affirming  a  decree  of  the  district  court  refusing  to  set  aside 
an  adjudication  on  the  petition  of  the  bankrupt.  Sandusky  v.  Fvrzt  Na- 
tional Bank  of  Indianapolis,  lb. 

20.  Attorney's  fee.  —  No  fee  can  be  allowed  out  of  the  estate  to  an 
attorney  for  a  voluntary  bankrupt.   In  re  Frederick  (Hes,  D.  C.  U.  S.  E. 

D.  Mich.,  lb. 

21.  A  partner  who  proceeds  against  his  copartner  must  fullv 
and  clearly  establish  the  insolvency  of  the  firm.  In  re  Bennett  et  al,  1$. 
C.  U.  S.  Mass.,  lb. 

22.  Injunction.  —  Summary  petition.  —  No  injunction  can  be 
granted  on  a  summary  petition  against  a  party  who  claims  adversely  to 
the  proceedings  in  bankruptcy.  In  re  Marter,  D.  C.  U.  S.  E.  D.  Mich., 
lb. 

23.  Pleading  and  practice.  -*-  Where  there  have  been  dis- 
tinct firms  of  A  &  B  and  A  &  C,  the  three  persons  cannot  be  joined  in 
one  proceeding  in  bankruptcy,  though  the  latter  firm  may  have  under- 
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taken  to  pay  the  debts  of  the  former.     In  re  Wallace  £  Newton,  D.  C. 
U.  S.  Mass.,  lb. 

BILLS  AND  NOTES. 

Rule  where  signature  is  obtained  by  fraud.  —  Presump- 
tions. —  BonJL  fide  holder.  —  Where  it  appears  that  the  party  sought 
to  be  charged  intended  to  bind  himself  by  some  obligation  in  writing,  and 
voluntarily  signed  his  name  to  what  he  supposed  to  be  the  obligation  he 
intended  to  execute,  haying  full  and  unrestricted  means  of  ascertaining 
for  himself  the  true  character  erf  such  instrument  before  signing  it,  but 
neglecting  to  avail  himself  of  .such  means  of  information,  and  relying  on 
the  representations  of  another  as  to  the  contents  of  the  instrument,  signed 
and  delivered  a  negotiable  promissory  note,  instead  of  the  instrument  he 
intended  to  sign,  he  cannot  be  heard  to .  impeach  its  validity  in  the 
hands  of  a  bond  fide  holder.  It  will  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  the  holder  of  negotiable  paper  received  it  for  value 
before  maturity,  and  in  the  regular  course  of  business ;  but  it  is  erjjor  to 
instruct  the  jury  that  such  presumptions  are  admitted  facts.  O.,  suppos- 
ing he  was  signing  a  receipt  for  ploughs,  to  be  left  with  him  on  sale, 
signed  and  delivered  a  negotiable  promissory  note.  The  ploughs  were 
never  delivered.  Learning  afterwards  the  true  character  or  the  instru- 
ment, and  that  the  payee  was  endeavoring  to  negotiate  it,  O.  caused  a 
notice  to  be  published,  warning  the  public  against  purchasing  the  note. 
Thereupon  E.,  the  payee,  complained  to  O.  that  he  was  doing  him  an  in- 
justice, saying  that  he  had  sola  two  of  the  ploughs  and  would  indorse  a 
credit  of  fifty  dollars  on  the  note.  To  this  proposition  O.  assented,  and 
the  indorsement  was  made  and  O.  signed  the  memorandum.  Held,  (1.) 
That  as  a  matter  of  law,  the  circumstances  under  which  the  note  was 
signed  constituted  no  defence  to  an  action  on  it  by  a  bond  fide  holder ; 
and  (2.)  that  the  act  of  O.  in  assenting  to  and  signing  the  indorsement 
on  the  note,  after  acquiring  full  notice  of  its  true  character,  amounted  to 
a  ratification  of  the  instrument.  Shirts  v.  Overyohn,  S.  C.  Mo.,  Cent.  L. 
J.,  July  2, 1875. 

BREACH  OF  PROMISE. 

See  Pleading  and  Practice,  1. 

COMMON  CARREER. 

1.  Delivery  of  freight  by.  —  Negligence.  —  Liability  of  car- 
rier. —  Common  carriers  are  bound  to  deliver  freight,  consigned  to  them 
for  transportation,  at  a  place  suitable  and  reasonable  for  the  consignee  to 
receive  it;  and  whether  any  given  place  answers  this  requirement  is  a 
question  for  the  jury,  under  proper  instructions  from  the  court.  The  rule 
would  be  the  same  if  their  liability  as  common  carriers  had  ended,  and  the 
goods  remained  in  their  possession  as  warehousemen  or  depositaries.  '  The 
liability  of  a  master  for  the  ngligence  of  his  servant  extends  only  to  such 
acts  or  omissions  as  come  within  the  scope  of  the  servant's  employment. 
Therefore,  where  the  servant  of  a  railway  corporation,  not  having  au- 
thority from  the  corporation  to  employ  other  servants,  engaged  one  G.  to 
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assist  him  in  moving  a  crate  of  crockery,  and,  through  the  negligence  or 
inefficiency  of  G.,  combined  with  the  carelessness  of  the  servant,  the  crate 
was  overturned,  striking  the  plaintiff,  whereby  it  was  claimed  he  suffered 
a  severe  injury.  Held,  that  the  corporation  was  not  liable  for  the  negli- 
gence of  G.,  nor  for  the  fault  of  their  servant  in  employing  G.  to  assist  him, 
even  admitting  G.  to  have  been  an  unsuitable  and  improper  person  to  en- 
gage for  that  service.  Jewell  v.  Grand  Tr.  R.  W.  Co.,  S.  C.  N.  H.,  Leg. 
Gaz.,  June  18,  1875  ;  Am.  Law  Reg.,  June,  1875. 

2.  If  the  consignee  of  goods  accepts  a  delivery  at  a  place  or 
in  a  manner  different  from  what  a  common  carrier  is  liable  by  law  to  de- 
liver them,  the  business  of  removing  them  becomes  from  that  time  his 
business,  and  the  carrier  cannot  be  held  liable  for  the  acts  or  omissions  of 
those  employed  to  do  the  work.     lb. 

3.  When  the  duty  of  a  common  carrier  as  to  the  delivery 
OF  freight  has  ended,  no  custom  or  practice  of  his  servant  in  assist- 
ing consignees  in  moving  or  loading  their  goods  can  affect  the  principal.    lb. 

4.  Restriction  of  liability  m  bill  of  lading.  —  Where  the 
liability  of  a  common  carrier  is  limited  by  a  special  clause  in  the  bill  of 
lading,  the  shipper  is  bound,  in  the  absence  of  fraud  or  concealment  by 
the  carrier,  by  the  limitation,  even  though  he  neglects  to  read  the  bill  of 
lading.  Leitch  v.  Union  R.  R.  Tr.  Co.,  D.  C.  U.  S.  No.  D.  111.,  Chicago 
L.  N.,  May  29, 1875. 

5.  Negligence. — Notice  of  arrival  of  goods  consigned  to  a 
person  at  a  particular  street  and  number,  if  made  by  mail,  should  be 
directed  as  specifically  as  the  goods  themselves.  Union  Steamboat  Co.  v. 
Knapv,  S.  C.  111.,  lb. 

6.  Injury  to  passenger  travelling  on  free  pass  conditioned 
AGAINST  liability.  —  A  passenger  by  steamer,  holding  from  the  carriers 
a  free  pass  exempting  them  from  liability  in  -respect  of  injury  to  the 
holder,  however  caused,  during  the  passage  between  two  stations,  entered 
on  board  the  steamer  with  the  intention  of  travelling  as  a  passenger  for 
hire,  and  of  proceeding  beyond  the  distance  to  which  he  was  entitled  to 
travel  gratuitously ;  but  that  intention  was  not  communicated  to  the  car- 
riers, and  the  fare  was  not  paid  to  them.  During  that  part  of  the  transit 
to  which  the  free  pass  applied,  the  passenger  sustained  personal  injuries, 
and,  in  consequence,  did  not  travel  beyond  that  distance.  In  an  action 
against  the  carriers  for  damages  in  respect  of  the  injuries  so  sustained, 
Held,  that  the  onus  lay  upon  the  plaintiff  of  showing  that  he  was  travel- 
ling as  a  passenger  for  hire,  and  not  as  a  licensee  upon  the  free  pass ;  that 
the  plaintiff,  not  having  communicated  his  intention  to  the  defendants,  had 
failed  to  show  that  he  was  travelling  otherwise  than  in  right  of  his  free 
pass  ;  and  that  the  defendants  were  not  responsible  accordingly.  Neville 
v.  a  B.  $  P.  R.  W.  Co.,  Irish  Ct.  of  Com.  PL,  Gent.  L.  J.,  June  4,  1875. 

CONSTITUTIONAL  LAW. 

1.  The  "  civil  damage  act  "  of  New  Hampshire,  which  provides 
that  the  person  who  sells  or  furnishes  to  another  intoxicating  liquor,  in 
violation  of  law,  shall  be  liable  in  certain  cases,  held  to  be  constitutional. 
Bedore  v.  Newton,  S.  C.  N.  H.,  Cent.  L.  J.,  June  4,  1875. 

2.  Wharfage  tax  by  jtunicipal  corporation.  —  An  ordinance  of 
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a  city  provided  as  follows  :  "  That  every  steamboat  or  other  vessel  which 
may  land  or  anchor  at  or  in  front  of  any  landing,  wharf,  or  pier  within 
the  limits  of  the  city  of  St.  Paid,  shall  for  each  and  efery  trip  be  charged 
and  shall  pay  the  city  of  St.  Paul  the  sum  of  four  and  a  naif  cents  per  ton 
for  each  and  every  ton  such  steamboat  or  other  vessel  may  register  or 
measure.  Provided,  that  no  boat  shall  pay  more  than  twenty  dollars  for 
each  trip,  and  all  boats  may  remain  at  the  wharf,  landing,  or  pier  three 
days  from  the  date  of  her  arrival  without  extra  charge.  Provided,  said 
boat  or  other  vessel  does  not  interfere  with  the  landrpg  or  departure  of 
any  other  vessel."  Held,  that  the  ordinance  was  unconstitutional.  N. 
W.  U.  P.  Co.  v.  City  of  St.  Paul,  C.  C.  U.  S.  Minn.,  Chicago  L.  N., 
July  3, 1875. 

See  Criminal  LArff,  4. 

CONTRACT. 

1.  Corporation.  —  Where  work  is  performed  prior  to  the 

organization  of  a  corporation,  the  person  performing  such  work  cannot 
recover  of  the  corporation  unless  it  derives  the  benefit  of  the  work,  or  rati- 
fies the  employment. '  B.  Q-.  R.  R.  Co.  v.  Christy,  Leg.  Int.,  June  25, 
1875. 

2.  A  CONTRACT  MADE  TO  DEPEND  UPON  THE  RESULT  OP  AN  ELEC- 
TION is  a  wagering  contract  and  contrary  to  public  policy.  Merchants'  S. 
L.  $  T.  Co.  v.  Goodrich,  S.  C.  111.,  Chicago  L.  N.,  July  3, 1875. 

CORPORATION. 

See  Contract,  1. 

CRIMINAL  LAW. 

1.  Indictment  for   receiving   stolen   goods.  —  Variance.  — 

Where  an  indictment  for  receiving  stolen  goods  charges  that  the  accused 
received  the  goods  from  the  principal  felon,  and  the  proofs  show  that  they 
were  received  from  a  person  to  whom  the  thief  had  delivered  them,  the 
variance  is  fatal.  U.  S.  v.  De  Bare,  C  C.  U.  S.  E.  D.  Wise.,  Chicago  L. 
N.,  June  26,  1875. 

2.  Character  of  stolen  property  changed  by  being  refor- 
warded  by  innocent  party. — In  a  prosecution  for  receiving  stolen 
postage  stamps,  the  proof  was  that  the  thief  deposited  the  stamps  in  an 
express  office  directed  to  the  defendant,  and  after  arrest,  gave  a  written 
order  for  the  property  to  a  jfcstmaster,  who  had  caused  his  arrest.  The 
stamps  came  into  the  possession  of  the  postmaster,  who,  subsequently,  by 
order  of  the  Post-office  Department,  re-deposited  them  in  the  express 
office  and  they  were  forwarded  to  the  defendant.  Held,  that  the  charac- 
ter of  the, stamps  as  stolen  property  ceased  in  the  hands  of  the  postmaster, 
and  that  there  could  be  no  conviction,     lb. 

3.  "  Evidence  of  good  character  is  evidence  relevant  to  the  ques- 
tion of  guilty  or  not  guilty,  and  is  to  be  considered  by  you  in  connection 
with  the  other  facts  and  circumstances  of  the  case.  One  object  in  laying 
it  before  the  jury  is  to  induce  the  jury  to  .believe,  from  the  improbability 
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that  a  person  of  good  character  should  have  conducted  himself  as  alleged, 
that  there  is  some  mistake  or  misrepresentation  in  the  evidence  on  the 
part  of  the  prosecution,  and  in  this  connection  you  must  take  it  into  con- 
sideration." An  instruction  in  these  words  held  to  be  improperly  refused. 
People  v.  Shephardson,  S.  C.  Cal.,  Pac.  Law  Rep.,  May  25,  1875. 

4.  Duelling. —  A  constitutional  pkovision  that  any  person  ac- 
cepting or  carrying  a  challenge  to  fight  a  duel  shall  be  deprived  of  the 
right  to  hold  office  is  not  self -executing,  except  so  far  as  it  prevents  those 
who  cannot  or  will  not  take  the  requisite  oath  from  entering  upon  office.  It 
has  no  other  effect  until  after  trial  and  conviction  in  the  course  of  a  regular 
judicial  proceeding.  A  citizen  willing  to  take  the  oath  of  office,  may  enter 
upon  and  discharge  the  duties  thereof,  without  subjecting  himself  to  an 
indictment  for  usurpation  of  office,  until  he  has  first  been  indicted,  tried, 
and  convicted  for  the  disqualifying  offence ;  but  if  he  takes  the  oath  falsely 
and  corruptly,  he  may  be  indicted  and  prosecuted  for  the  crime  thereby 
committed.  Commonwealth  v.  Jones,  Ct.  App.  l£y.,  Am.  Law  Reg.,  June, 
1875. 

5.  Indictment.  —  Variance  in  peoof.  —  An  indictment  charged 
the  respondents  with  a  conspiracy  to  charge  B.  with  having  made  a  felo- 
nious assault  upon  one  A.  H.  (one  of  the  respondents),  with  intent  the  said 
A.  H.,  at,  &c,  feloniously  to  ravish  and  carnally  know.  The  proof  was 
of  a  conspiracy  by  the  defendants  to  charge  B.  with  having  seduced  and 
committed  the  crime  of  adultery  with  the  said  A.  H.  Held,  that  the 
variance  was  fatal,  and  that  the  indictment  was  not  sustained  by  the  proof. 
State  v.  Hadley,  S.  C.  N.  H.,  Mo.  West.  Jur.,  July,  1875. 

EVIDENCE. 
Judgment.  —  Wheee  a  judgment  is  opened  gbneb  ally  without 

conditions  or  restrictions,  the  record  of  the  judgment  previously  taken 
cannot  be  offered  in  evidence.  Collins  v.  Freas,  S.  C.  Pa.,  Leg.  Int.,  June 
11,  1875. 

EXECUTOR. 

An  investment  in  United  States  bank  stock  in  July,  1836,  held 
to  be  prudent  in  an  executor.  Pleasant' %  App.,  S.  C.  Pa.,  Leg.  Int.,  May 
28,  1875 ;  Leg.  Gaz.,  June  25,  1875. 

INSURANCE. 
See  Bankruptcy,  1. 

JUDGMENT. 

An  assignment  op  a  judgment  as  collateral  security  for  a  pre- 
existing debt  does  not  entitle  the  assignees  to  come  in  ahead  of  a  prior 
assignee  who  had  failed  to  mark  the  assignment  on  the  record.  Pratt's 
App.)  S.  C.  Pa.,  Leg.  Int.,  June  18,  1875. 

See  Bankruptcy,  4, 11 ;  Evidence. 

lex  loci. 
The  lien  op  an  attorney  jjpon  a  judgment  recovered  by  him 
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will  be  enforced  according  to  the  law  of  the  state  where  the  hen  attached, 
and  not  according  to  the  law  of  the  state  where  the  judgment  is  sought 
to  be  collected.  By  the  law  of  Vermont,  as  established  by  their  judicial 
decisions,  an  attorney  has  a  lien  upon  a  judgment  recovered  by  him,  not 
only  for  his  term  fees,  attorney  fees,  and  travelling  fees,  and  for  all 
money  expended  by  him  in  prosecuting  the  suit,  but  also,  it  seems,  for 
his  reasonable  charges  for  arguments,  thus  covering  and  securing  to  him, 
to  the  full  extent,  all  just  claims  as  attorney  in  the  suit.  And  this  lien 
is  there  protected  so  that  it  cannot  be  defeated  by  an  attachment  of  the 
debt  upon  which  the  lien  exists  by  trustee  process,  even  though  no  no- 
tice of  the  lien  had  been  given  by  the  attorney  to  his  debtor.  Bank  v. 
Culver,  S.  C.  N.  H.,  W.  L.  R.,  July  6, 1875. 

MANDAMUS. 

See  Patent. 

NATIONAL  BANK. 

Preference. — Construction  of  section  fifty-two  of  national 
CURRENCY  ACT.  —  The  fifty-second  section  of  the  National  Currency  Act 
is  analogous  to  section  35  of  the  Bankruptcy  Act.  The  preference  is  one 
given  to  an  existing  creditor  for  a  'preexisting  debt.  Casey  v.  SocietS  de 
Credit  Mobilier,  C.  C.  U.  S.  La.,  Chicago  L.  N.,  June  19,  1875. 

NEGLIGENCE. 

See  Common  Carrier,  1,  5,  6. 

PARDON. 

Power  of  pardon  of  the  President  of  the  United  States.  — 
Under  the  Constitution  the  President's  power  of  pardon  does  not  include 
the  power  to  restore  property  forfeited  to  the  United  States.  At  common 
law  the  power  of  the  sovereign  to  restore  forfeitures  was  incident  to  his 
title  as  lord  paramount,  and  extended  only  to  property  in  which  no  other 
title  than  his  had  vested.  His  power  to  pardon,  on  the  contrary,  was  a 
part  of  the  public  prerogative,  and  included  the  power  to  release  all  the 
consequences  which  attached  to  the  crime  subsequent  to  the  date  of  the 
pardon.  The  restoration  of  forfeited  property  was  not  an  incident  to  par- 
don, and  the  two  powers  had  no  other  connection  than  the  fact  of  being 
lodged  in  the  same  person.  In  the  United  States  the  power  to  pardon 
and  to  restore  forfeited  property  are  vested  in  different  parts  of  the  gov- 
ernment, the  former  in  the  President,  and  the  latter  in  Congress,  under  its 
general  and  exclusive  power  to  dispose  of  the  property  of  the  United 
States.  The  President's  proclamation  of  pardon  and  amnesty,  made  De- 
cember 25,  1868,  did  not  have  the  effect  of  entitling  a  citizen  whose 
property  had  been  theretofore  condemned  and  forfeited  for  treason,  and 
the  proceeds  paid  into  the  United  States  Treasury,  to  a  restoration  of 
such  property  or  indemnification  by  the  United  States.  Knote  v.  U.  #., 
Ct.  of  Claims,  Am.  Law  Beg.,  June,  1875. 
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PARTY-WALL. 
1.  A   DIVISION  WALL  MAY  BECOME  A  PAJtTY-WALL  BY  AGREEMENT, 

either  actual  or  presumed ;  and  although  such  wall  may  have  been  built 
exclusively  upon  the  land  of  one,  if  it  has  been  used  and  enjoyed  in  com- 
mon by  the  owners  of  both  houses  for  a  period  of  twenty  years,  the  law 
will  presume,  in  the  absence  of  evidence  showing  that  suph  use  and  en- 

i'oyment  was  permissive,  that  the  wall  is  a  party-wall.  In  such  cases  the 
aw  presumes  an  agreement  between  the  adjacent  owners  that  the  wall 
shall  be  held  and  enjoyed  as  the  common  property  of  both.  Browr}  v. 
Werner \  Ct.  App.  Md.,  Am.  Law  Keg.,  June,  1875. 

2.  Measure  of  damage  for  injury  from  careless  improvement 
of  adjoining  wall.  —  An  action  was  brought  to  recover  damages  for 
injuries  done  to  the  plaintiff's  house  by  the  careless  and  negligent  manner 
in  which  the  house  of  the  defendant,  next  adjoining,  was  improved,  and 
for  the  direct  losses  consequent  upon  such  injuries,  sustained  by  the 
plaintiff  in  his  trade  and  business.  The  plaintiff's  house  was  injured  by 
the  partial  falling  in  of  the  division  wall  between  the  two  houses  ;  and 
this  was  caused  by  digging  too  near  the  wall  for  the  purpose  of  deepen- 
ing the  cellar  under  the  defendant's  house.  No  notice  was  given  by  the 
defendant  of  his  intention  to  deepen  the  cellar,  and  evidence  was  offered 
to  show  that  the  excavation  was  done  in  a  careless  and  negligent  man- 
ner. Evidence  was  also  offered  to  show  that  the  business  of  the  plaintiff, 
who  kept  an  ice-cream  saloon  and  made  cakes  and  other  articles  in  that 
line,  was  interrupted  for  several  days.  Held,  that  the  plaintiff  was  enti- 
tled to  recover  such  damages  as  would  be  sufficient  to  reinstate  the  wall 
and  the  house  in  as  good  condition  as  they  were  prior  to  the  injury,  and 
to  compensate  him  for  the  loss  consequent  upon  the  interruption  of  his 
business.     lb. 

3.  Evidence  in  action  for  injury  from  careless  improvement 
of  adjoining  property.  —  In  an  action  to  recover  damages  for  in- 
juries  done  the  plaintiff's  house  by  the  careless  and  negligent  manner  in 
which  the  defendant's  house,  next  adjoining,  was  improved,  it  is  compe- 
tent for  the  plaintiff  to  introduce  evidence  to  show  the  usual  profits  of  his 
business  prior  to  the  injuries,  the  declaration  having  alleged  that  the  house 
Was  so  injured  as  to  prevent  the  plaintiff  from  carrying  on  his  business 
for  several  days,  whereby  he  sustained  loss  and  damage,  &c.  —  such  alle- 
gation is  a  distinct  claim  for  damages  consequent  upon  the  interruption 
of  the  plaintiff's  trade  and  business  by  the  wrongful  act  of  the  defendant. 
lb. 

PATENTS. 

Mandamus  to  commissioner  of  patents  by  supreme  court,  D.  C. 
—  The  supreme  court  of  the  District  of  Columbia  will  not  award  a  man- 
damus to  compel  the  commissioner  of  patents  to  issue  a  patent  where  the 
examiners-in-chief  have  rendered  a  decision  in  favor  of  the  applicant. 
Hull  v.  Commis.  of  Patents,  S.  C.  D.  C,  W.  L.  R.,  June  22, 1875. 

pleading  and  practice. 

1.  Breach  of  promise.  —  Evidence  of  character  of  plaintiff. 
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—  Under  the  plea  of  non  assumpsit,  the  defendant  may  give  evidence 
of  the  immoral  character  of  plaintiff.  Von  Storch  v.  Griffin,  S.  C.  Pa., 
Leg.  Int.,  June  11, 1875. 

2.  Objections  to  defects  in  deposition  must  be  taken  at  trial. 

—  Where  objections  to  the  reading  of  a  deposition  made  while  a  trial 
is  in  progress  do  not  go  to  the  testimony  of  the  witness,  but  relate  to 
defects  which  might  have  been  obviated  by  retaking  the  deposition,  the 
objections  will  not  be  sustained ;  no  notice  having  been  given  beforehand 
to  opposing  counsel  that  they  would  be  made.  Such  objections,  if  meant 
to  be  insisted  on  at  the  trial,  should  be  made  and  noted  when  the  deposi- 
tion is  a  taking,  or  be  presented  afterwards  by  a  motion  to  suppress  it. 
Otherwise  they  will  be  considered  as  waived.  Doane  v.  Glenn,  S.  C.  U. 
S.,  Leg.  Gaz.,  June  18, 1875. 

3.  In  an  action  for  malicious  arrest,  where  the  declaration  is 
general,  evidence  of  special  damage  cannot  be  admitted.  Stanfield  v. 
Phillips,  S.  C.  Pa.,  Leg.  Int.,  July  9,  1875. 

4.  Supreme  court  United  States.  —.Facts  in  admiralty  cases. 

—  In  a  clear  case  the  supreme  court  of  the  United  States  will  reverse  a 
finding  of  fact  in  a  proceeding  in  admiralty  in  which  both  the  district  and 
circuit  courts  have  agreed.  The  Lady  Pike,  S.  C.  U.  S.,  Leg.  Gaz., 
July  9,  1875. 

SPECIFIC   PERFORMANCE. 

A  PAROL  CONTRACT  FOR  A  LEASE  WHICH  HAS  BEEN  PARTLY  PER- 
FORMED BY  delivery  of  the  possession  of  the  premises  and  the  payment 
of  rent,  will  entitle  either  of  the  parties,  by  bill  in  equity,  to  compel  the 
specific  performance  of  the  whole.  *  Specific  performance  of  such  agree- 
ment, where  there  is  an  omission  of  the  covenants  to  be  inserted  in  the 
lease,  will  be  decreed  with  such  covenants  as  are  usual  and  incident  to 
leases  of  the  same  kind,  and  such  as  flow  from  the  contract,  and  are  nec- 
essary to  give  it  effect.  Walsh  v.  Rundlett,  S.  C.  D.  C,  W.  L.  R.,  June 
15, 1875. 

VENDOR  AND  PURCHASER. 
A  SALE  AT  AUCTION  BY  A  BAILEE  OF  GOODS  DEPOSITED  ON  STORAGE 

passes  no  title.  Nor  would  the  fact  that  the  bailee  was  a  second-hand 
dealer,  in  the  habit  of  buying  such  goods  and  selling  them  again  at  auc- 
tion, be  sufficient  proof  of  negligence  on  the  part  of  the  bailor  in  deposit- 
ing with  him,  as  to  protect  an  honest  purchaser  who  bought  in  the  usual 
way  at  auction.     Quin  v.  Davis,  S.  C.  Pa.,  Leg.  Gaz.,  May  28, 1875. 

WILL. 

1.  Devise  of  slaves.  —  Compensation  for  manumission  of.  — 

Where  a  testator  devised  "  all  his  real  and  personal  estate  in  the  Island 
of  Jamaica,"  and  at  the  date  of  his  will  owned  a  number  of  slaves,  which 
under  the  lex  loci  were  then  real  estate  at  the  place  designated,  but  which 
prior  to  his  death  were  manumitted  and  compensation  provided  by  act 
of  parliament,  which  compensation  was  paid  after  his.  death.  Held,  that 
this  compensation  money  did  not  pass   under  the  devise  of  the  slaves. 
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Pleasant*  s  App.,  S.  C.  Pa.,  Leg.  Int.,  May  28, 1875 ;  Leg.  Gaz.,  June  25, 
1875. 

2.  Construction.  —  A  devise  in  a  will  was  "  of  all  that  part  of  lot 
eight  (8)  of  Davidson's  sub-division  of  square  two  hundred  and  fifteen 
(215),  fronting  on  Fourteenth  Street,  west,  between  L  and  M  streets 
north,  with  the  improvements ;  that  is  to  say,  one-half  of  the  said  lot  and 
improvements  to  the  said  Carberry  S.  Hilton  in  fee  simple,  and  the  re- 
maining half,  as  he  may  choose,  to  him,  the  said  Carberry  S.  Hilton,  in 
trust  for  the  sole  use  and  benefit  of  his  said  children,  John  Percy  Hilton 
and  Henry  Slicer  Hilton,  in  fee  simple,  to  be  equally  divided  between 
them,"  was  construed  to  carry  the  whole  of  the  lot  and  not  merely  the 
half.     Hilton  v.  Hilton,  S.  C.  D.  C,  W.  L.  R.,  June  1, 1875. 


supreme  Court  of  Tennessee. 

[April,  1875.] 
contract  of  slave.  —  emancipation.  —  ratification. 

EMBRT  v.  MORRISON. 

The  contract  of  a  slave  is  void.    A  failure  to  take  steps  to  repudiate  it  after  emancipation  does 

not  amount  to  a  ratification. 

• 

McFarland,  J.  The  complainant  charges  that  on  the  23d  of  Novem- 
ber, 1864,  the  defendant  Morrison,  sold  and  conveyed  to  him  a  small 
house  and  lot  in  Nashville,  at  the  price  of  $2,800,  $1,000  of  which  he 
paid  in  hand,  and  notes  were  given  for  the  remainder,  upon  which  he  had 
made  subsequent  payments.  He  charges  that  at  the  time  he  was  a  slave, 
and  wholly  ignorant  of  business  transactions  of  this  character,  and  of  the 
value  of  the  property  ;  and  that  the  defendant  took  advantage  of  his  con- 
dition, and  with  the  assistance  of  one  Brown,  a  colored  man,  employed 
for  the  purpose,  induced  the  complainant  to  purchase  the  property  at  an 
exorbitant  price.  He  tenders  the  property  back,  prays  for  a  rescission, 
with  an  account  of  the  money  paid  by  him,  and  improvements,  after  de- 
ducting reasonable  rents.  It  is  not  denied  that  the  complainant  was  at 
the  time  a  slave,  and  remained  so  until  liberated  by  constitutional  amend- 
ment on  the  22d  of  February,  1865.  He  was,  however,  in  fact  not  under 
the  control  of  his  master,  but  like  many  others  of  his  class  at  the  time, 
free  from  any  actual  restraint,  and  permitted  to  act  for  himself.  As  we 
understand  the  decisions  of  this  court  during  the  existence  of  slavery,  they 
established  that  slaves  were  not  citizens  or  persons  capable  of  holding 
or  owning  property  or  of  making  contracts,  except  in  very  small  matters, 
and  therefore  contracts  made  with  them  were  not  binding  either  upon 
them  or  the  parties  with  whom  they  contracted,  but  were  simply  void. 
See  Yerg.  207  ;  Jenkins  v.  Brown,  6  Hum.  299  ;  Fletcher  v.  The  State, 
lb.   226 ;  5  Cold.  207.     And  we  suppose  that  the  result  is  not  altered 
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by  the  fact  that  at  the  time  the  complainant  was  in  reality  free  from 
any  restraint.  His  legal  status  was  that  of  a  slave.  He  could  neither 
buy  the  property  nor  own  it,  and  the  contract  was  void. 

The  question  then  arises  as  to  the  effect  of  his  acts  after  his  eman- 
cipation. He  went  into  possession  at  the  date  of  the  purchase,  and  so 
remained  until  the  filing  of  the  bill  in  June,  1867,  and  during  the  time, 
and  after  his  emancipation,  made  several  payments  upon  his  notes,  the 
last  as  late  as  March,  1867.  This  might  have  been  sufficient  to  ratify 
or  confirm  a  voidable  contract,  such  as  a  contract  made  by  an  infant, 
or  a  contract  procured  by  fraud ;  but  assuming  that  the  original  contract 
was  void  absolutely  under  the  law  and  public  policy,  under  which  the 
rule  was  established,  then  we  think  the  mere  failure  of  complainant  to 
take  steps  to  repudiate  it  after  his  emancipation,  did  not  so  ratify  the 
contract  as  to  make  it  valid.  See  on  the  subject  of  the  ratification  of 
void  contracts,  1  Story  Eq.  Jur.  §  345,  note  2.  In  this  view  we  have 
not  noticed  particularly  the  question  of  actual  fraud  or  undue  advantage, 
but  we  think  it  probable  the  bargain  was  rather  a  hard  one,  and  that 
the  parties  were  not  on  equal  footing.  The  decree  of  the  chancellor  in 
favor  of  the  complainant  was  therefore  correct.  It  is  argued  that  the 
complainant  can  have  no  decree  for  the  $1,000  paid  at  the  making  of 
the  contract,  as  he  was  then  a  slave  and  incapable  of  owning  property ; 
according  to  the  above  theory,  this  money  belonged  to  his  master  and 
cannot  be  recovered  by  the  complainant.  This  argument  is  very  plaus- 
ible. The  former  master  of  the  complainant  was  examined  as  a  wit- 
ness, and  he  says  he  regards  the  money  paid  by  the  complainant  as  be- 
longing to  the  complainant,  and  that  he  had  no  claim  upon  it.  While 
the  complainant  was  a  slave,  the  money,  had  he  retained  it,  would  have 
been  in  law  the  money  of  his  master  ;  upon  his  emancipation  if  the  mas- 
ter had  seen  proper  to  recognize  the  right  of  the  slave  to  the  money, 
it  would  no  doubt  have  become  his.  Such  we  think  was  the  fact  in 
this  case  ;  it  was  not  a  transfer  by  the  former  master  to  the  complainant 
pending  the  litigation,  but  a  recognition  of  the  complainant's  right,  which 
is  sufficient,  as  between  them,  to  give  the  complainant  the  money,  and  to 
this  the  defendant  cannot  object,  as  in  any  event  he  is  not  entitled  to  it. 
The  result  is  not  changed  by  the  fact  that  the  money  had  in  the  mean 
time  come  to  the  hands  of  defendant. 

The  decree  of  the  chancellor  will  be  affirmed,  and  the  case  remanded 
to  have  the  account  taken  as  ordered.  The  defendant  will  pay  the  costs 
of  this  court. 
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COURT  OF  APPEALS  OP  KENTUCKY. 

[Mabch,  1875.] 

CRIMINAL  LAW.  —  EVIDENCE.  —  SELF-DEFENCE. 
KRAMER  v.  THE  COMMONWEALTH. 

Held,  that  evidence  that  the  deceased  had  made  threats  against  the  prisoner ;  that  the  prisoner, 
when  apprehended,  had  bruises  on  his  person ;  the  record  of  proceedings  by  accused  to  com- 
pel the  deceased  to  keep  the  peace,  were  erroneously  excluded. 

Self-defence  denned  and  expounded. 

Mr.  William  Stone  Abert^  for  appellant. 

Mr.  John  Rodman,  Attorney  ^General,  for  the  commonwealth. 

Cofer,  J.  Henry  Kramer,  having  been  found  guilty  of  manslaughter, 
and  adjudged  to  be  confined  in  the  penitentiary  twenty-one  years  for  the 
killing  of  his  brother,  August  Kramer,  by  shooting  him  with  a  shot  gun, 
asks  a  reversal  of  that  judgment. 

The  evidence  tended  to  prove  an  old  grudge  between  Henry  and  Au- 
gust, which  probably  originated  from  the  seduction  of  the  wife  of  the 
former  by  the  latter.  About  a  month  before  the  final  tragedy,  August 
went  to  where  Henry  was  sitting  in  company  with  some  ladies,  and  asked 
to  borrow  his  accordeon,  and  being  told  by  his  brother  that  it  was  broken, 
he  said  it  was  n't ;  and,  upon  Henry  repeating  the  statement,  August,  in 
a  rage,  said  to  him  if  he  would  come  out  into  the  lane,  which  was  near  by, 
he  would  kill  him  ;  that  he  would  not  fight  him  in  the  yard,  but  if  he 
would  come  into  the  lane  he  would  fight  and  kill  him.  On  this  occasion 
the  conduct  of  Henry  was  passive,  and  gave  no  indications  of  a  purpose  to 
injure  his  brother  or  to  even  engage  in  a  quarrel  with  him. 

On  the  day  of  the  homicide,  and  only  a  short  time  before  it  occurred, 
the  brothers  were  in  Newport,  when  August  became  involved  in  a  diffi- 
culty, and  was  about  being  taken  to  prison,  when  Henry  offered  to  take 
him  home,  and  induced  the  officers  not  to  arrest  him,  giving  a  reason 
that  he  was  then  under  bond  to  keep  the  peace.  When  they  reached 
home,  and  were  at  the  supper  table,  a  quarrel  sprang  up  between  them, 
but  what  was  said  is  not  proved,  their  mother,  who  seems  to  have  been 
the  only  other  person  present,  says  they  quarrelled  in  English,  and,  being 
a  German,  she  could  not  understand  the  language  used.  They  got  up 
and  went  into  the  yard,  where,  as  the  mother  swears,  August  struck  Henry 
with  a  broomstick.  Very  soon  after  this,  August  ran  to  the  house  of  a 
neighbor,  only  a  few  yards  distant,  and  asked  for  a  knife,  saying,  M  Henry 
will  not  fight  fair ;  he  wants  to  kill  me,  and  I  want  a  butcher  knife  ;  I 
will  have  to  knife  him."  But,  failing  to  get  a  knife,  he  said  Henry  was 
hurting  his  mother,  and  started  and  ran  toward  the  house  where  Henry 
and  his  mother  were,  and  took  up  a  stone  as  he  went,  and  when  near  to 
the  house  he  and  Henry  began  to  throw  stones  at  each  other.  Whether 
there  was  a  cessation  in  the  throwing  of  stones  before  the  shooting  does 
not  appear,  but,  after  they  had  exchanged  throws,  Henry  seized  a  shot 
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gun  and  shot  twice,  inflicting  one  or  more  mortal  wounds.  After  evi- 
dence had  been  offered  tending  to  prove  these  facts,  the  appellant  proved 
that  August,  in  January,  before  the  homicide  was  committed,  had  threat- 
ened to  kill  him,  but  that  threat  not  appearing  to  have  been  communi- 
cated to  him,  the  evidence  that  it  had  been  made  was  excluded,  and,  an 
exception  having  been  taken,  that  action  of  the  court  is  now  called  in 
question. 

In  Cornelius  v.  The  Commonwealth,  15  B.  Munroe,  546,  the  prisoner 
proved  that  the  deceased  had  made  threats  against  him,  and  had  tried  to 
get  persons  to  kill  him,  and  that  these  facts  had  been  communicated  to 
him  before  the  killing  occurred.  He  then  offered  to  prove  other  threats 
which  had  not  been  communicated,  and  this  court  held  that  the  evidence 
should  have  been  admitted  because  it  tended  to  confirm  and  strengthen 
the  other  evidence  of  threats.  We  are  not  aware  that  the  soundness  of 
this  rule  has  ever  been  called  in  question,  and  we  adhere  to  it,  not  only 
for  the  reasons  then  given,  but  for  the  additional  reason  that  it  tends  to 
show  the  persistent  disposition  of  the  deceased,  and  to  aid  the  jury  in 
forming  a  more  correct  estimate  of  his  character,  and  of  the  danger  that 
might  have  been  apprehended  at  his  hands. 

The  same  witness  who  testified  to  the  threats  which  were  excluded, 
also  testified  that  the  appellant  when  placed  in  jail  on  the  charge  of  mur- 
der, had  bruises  on  his  head  and  arms ;  but  this  evidence  was  also  ex- 
cluded. When  taken  in  connection  with  the  evidence  of  Mrs.  Kramer, 
the  testimony  as  to  bruises  on  the  person  of  the  appellant  was  not  only 
competent  but  important,  and  should  have  been  allowed  to  remain  before 
the  jury. 

It  appears  that  in  January,  before  he  was  killed,  August  had  been  ar- 
rested on  a  warrant  sued  out  by  Henry,  and  placed  under  bonds  to  keep 
the  peace  and  be  of  good  behavior  toward  Henry  and  his  wife,  and  the 
record  of  that  proceeding  was  tendered  in  evidence,  but  was  not  allowed 
to  go  to  the  jury. 

The  record  should  have  been  admitted,  both  because  it  tended  to  show 
a  disposition  on  the  part  of-  the  prisoner  to  resort  to  the  law  rather  than 
to  violence,  and  because  it  served  to  illustrate  the  character  of  the  de- 
ceased. 

•  Whether  the  recital  in  the  judgment  in  that  case,  that  the  deceased 
had  threatened  violence  to  the  prisoner,  is  competent  evidence  that  such 
threats  had  actually  been  made,  is  not  so  clear,  and  if  there  was  no  other 
evidence  of  threats,  we  should  hesitate  to  admit  that  part  of  the  record  ; 
but,  under  the  circumstances  of  this  case,  we  think  the  whole  should  have 
gone  to  the  jury,  to  have  such  weight  as  they  thought  it  entitled  to. 

The  instructions  asked  for  by  the  appellant  were  properly  refused,  but 
the  court  did  not  correctly  define  the  law  of  self-defence. 

The  jury  were  told  that  self-defence  is  the  right  one  has  when,  without 
fault  himself,  he  is  attacked  by  another,  under  such  circumstances  as  to 
furnish  reasonable  grounds  for  apprehending  a  design  to  take  his  life  or 
to  do  him  some  great  bodily  harm. 

It  is  not  every  fault  that  will  deprive  a  person  of  the  right  of  self-de- 
fence. Insulting  or  provoking  language,  or  gestures,  may  be  faults,  but 
clearly  do  not  deprive  the  person  using  the  language,  or  making  the  gest- 
ures, of  his  right  to  defend  himself  against  danger  to  his  life  or  limbs. 
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Nor  will  an  assault,  or  even  a  battery,  always  have  this  effect.  If  A 
assault  B,  and  then  withdraws  in  good  faith  from  the  rencounter,  and  all 
danger  of  a  renewal  of  the  assault  be  entirely  passed,  and  B  then  attacks 
A,  the  latter  may  lawfully  defend  himself,*  notwithstanding  his  antecedent 
fault  in  making  the  first  assault. 

The  use  of  the  words,  "  when  he  is  attacked,"  in  the  instruction,  was 
calculated  to  mislead  the  jury.  The  right  to  strike  in  self-defence  of 
one's,  life  does  not  necessarily  depend  upon  his  having  been  first  actually 
attacked.  To  be  attacked  is  to  be  set  upon  with  hostility  and  violence,  to 
be  assaulted  or  assailed  ;  and  the  language  used  in  the  instruction  may 
have  been  understood  by  the  jury  to  mean,  as  it  literally  imports,  that 
the  right  of  self-defence  depended  upon  the  actual  doing  of  some  act  of 
violence  to  the  person  of  the  prisoner ;  certainly  it  could  not  have  been 
understood  to  mean  less  than  that  no  such  right  could  exist  until  the  pris- 
oner was  assaulted.  We  are  not  prepared  to  approve  a  definition  so  re- 
stricted. There  may  be  such  apparent  danger  of  immediate  death  or 
serious  bodily  injury  as  will  warrant  one  in  striking  or  shooting  in  self- 
defence,  when  there  has  been  no  actual  attack.  The  true  rule  is,  that 
when  one  believes,  and  has  reasonable  grounds  to  believe,  that  he  is  in 
danger  of  immediately,  losing  his  life,  or  of  sustaining  great  bodily  injury 
at  the  hands  of  another,  he  has  a  right  to  do  whatever  is  apparently  nec- 
essary for  his  own  security ;  he  must  act  rationally  in  view  of  all  the  facts 
and  circumstances  surrounding  him  ;  but  if  these  are  such  that  there  is  no 
other  apparent  and  safe  means  of  escaping  the  impending  danger,  he  may 
slay  his  adversary,  and  will  be  excusable. 

The  ninth  instruction  asked  for  by  the  appellant  assumes  true  facts 
which  the  jury  should  have  been  permitted  to  decide,  and  is  also  objec- 
tionable because  it  is  based  upon  a  part  of  the  evidence. 

For  the  errors  indicated  the  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 


NOTES   OF  NEW  BOOKS. 


Messrs.  Jas.  Cockcroft  &  Co.,  of  New  York,  have  ready  volume  one  of  a  work 
entitled  The  Law  of  Literature,  It  embraces  a  discussion  of  all  forms  of  property  in 
literary  matter,  libel,  &c,  with  statutes  and  other  information. 

Vol.  VI.  United  States  Digest,  and  Vol.  V.  of  the  new  series,  have  been  issued 
by  Messrs.  Little,  Brown  &  Co. 

The  same  publishers  announce  a  second  volume  on  Personal  Property  by  Mr.  Schouler. 

Messrs.  Hurd  &  Houghton,  New  York ;  The  Riverside  Press,  Cambridge,  have 
published  Vol.  IV.  of  Bigelow's  Life  and  Accident  Insurance  Cases.    Price  $7.50. 

Messrs.  H.  &  H.  have  also  just  published,  among  other  interesting  miscellaneous 
works,  a  volume  by  Dr.  Hall,  entitled  How  to  Live  Long,  which  is  one  of  Dr.  H.'s  best 
productions,  full  of  good  sense  and  practical  suggestions,  —  a  book  for  lawyers  no  less 
than  laymen.     Price  $1.50. 
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DIGEST  OF   CASES 

PUBLISHED  IN  EXTENSO  IN  LATE   ISSUES  OF  AMERICAN   LEGAL  PERI- 
ODICALS. 

ABBREVIATIONS. 

Albany  L.  J Albany  Law  Journal,  Albany,  N.  Y., 

Weed,  Parsons  &  Co. 

Am.  Law  Rec American  Law  Record,  Cincinnati,  O., 

H.  M.  Moos. 

Am.  Law  Reg American  Law  Register,  Philadelphia,  Pa., 

1).  B.  Canfield  &  Co. 

Cent  L.  J Central  Law  Journal,  St.  Louis,  Mo., 

Soule,  Thomas  &  Wentworth. 

Chicago  L.  N Chicago  Legal  News,  Chicago,  111., 

Chicago  Legal  News  Co. 

Daily  Reg Daily  Register,  New  York, 

80S  Broadway,  N.  Y. 

Ins.  L.  J Insurance  Law  Journal,  New  York, 

C.  C.  Hine,  176  Broadway. 

Int.  Rev.  Rec Internal  Revenue  Record,  New  York, 

W.  P.  &  F.  C.  Church. 

Leg.  Chron Legal  Chronicle,  Pottsville,  Pa., 

Sol.  Foster,  Jr. 

Leg.  Gaz Legal  Gazette,  Philadelphia,  Pa., 

King  &  Baird. 

Leg.  Int Legal  Intelligencer,  Philadelphia,  Pa., 

J.  M.  Power  Wallace. 

Mo.  West.  Jar * Monthly  Western  Jurist,  Bloomington,  I1L, 

T.  F.  Tipton. 

N.  B.  R. National  Bankruptcy  Register,  New  York, 

McDiyitt,  Campbell  &  Co. 

Pac.  Law  Rep. Pacific  Law  Reporter,  San  Francisco,  CaL, 

J.  P.  Bogardub. 

Pittsb.  L.  J Pittsburg  Legtd  Journal,  Pittsburg,  Pa., 

J.  W.  &  J.  S.  Murray. 

W.  L.  R. Washington  Law  Reporter,  Washington, 

D.  C.,  Jno.  L.  Ginck. 

West.  Jur Western  Jurist,  Des  Moines,  Iowa, 

Mills  &  Co. 

ADMIRALTY. 

1.  Obstructing  navigation.  —  A  vessel  has  no  right  to  obstruct  the 
channel  by  stretching  a  line  across  it,  and  if  she  does,  is  liable  for  damages 
sustained  thereby  by  a  passing  raft  or  vessel.     A  raft  is  under  no  obliga- 
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tion  to  look  out  for  such  an  obstruction.  McCord  v.  The  Tiber ',  D.  C.  U. 
S.  W.  D.  Wise.,  Chicago  L.  N.,  July  81, 1875. 

2.  Contributory  neglioence. —  The  common  law  doctrines  of  con- 
tributory negligence  do  not  apply  to  admiralty  law.    lb. 

8.  Election  of  remedy.  —  The  sufferer  has  his  election  to  sue  at 
common  law  or  in  admiralty,  and  in  either  case  the  law  of  the  forum  must 
prevail.    lb. 

4.  Damages  for  personal  in  juries — for  permanent  spinal  inju- 
ries to  a  pilot  disabling  him  from  following  his  profession  —  fixed  at  $2,500. 
lb. 

5.  Removal  of  vessel  pending  appeal.— A  vessel  was  libelled, 
libel  was  dismissed,  appeal  was  taken  and  security  entered ;  the  vessel,  the 
day  after  the  appeal  was  taken,  was  on  motion  delivered  into  the  posses- 
sion of  the  trustees  of  the  mortgagees,  and  their  interest  was  afterwards 
sold  to  respondents.  Held,  that  the  removal  of  the  vessel  wap  in  direct 
violation  of  the  statute  regulating  appeals,  and  could  not  defeat  the  juris- 
diction of  the  court.    The  Rio  Grande,  S.  C.  U.  S.,  Leg.  Int.,  July  16, 1875. 

ATTACHMENT. 

Validity  of  writ.  —  Suit  in  wrong  county.  — Where  an  action 
was  brought  by  attachment  against  a  non-resident,  in  a  county  wherein 
no  property  was  attached,  but  property  of  the  defendant  was  attached  in 
another  county,  to  which,  on  motion  of  defendant,  upon  special  appear- 
ance therefor,  the  venue  of  the  cause  was  changed.  Held,  that  the  lien 
upon  the  property  attached  in  the  other  county  was  valid  from  the  time 
of  the  levy  of  the  attachment,  and  took  precedence  of  an  attachment  in 
another  action  in  the  county  where  the  property  was  situated,  issued  and 
levied  after  the  first,  and  before  the  cause  was  transferred.  Laird  Brot.  t. 
Dickerson,  S.  C.  Iowa,  West.  Jur.,  July,  1875. 

BANKRUPTCY. 

1.  Discharge.  —  Notice  to  creditor.  —  A  discharge  will  bar  a 
claim  although  no  notice  was  served  on  the  creditor  and  he  had  no  knowl- 
edge of  the  proceedings.  Lamb  v.  Brown,  D.  C.  U.  S.  Ind.,  Chicago  L.  N., 
July  81, 1875  ;  Pattison  v,  Wilbur,  S.  C.  R.  I.,  12  N.  B.  R.  No.  5. 

2.  Acceptance  of  compromise.  —  When  a  proposition  for  compro- 
mise has  been  accepted,  no  other  discharge  is  necessary.  In  re  Alpharw 
Bechtt,  D.  C.  U.  S.  La.,  lb. 

3.  If  the  property  of  the  consignor  has  been  sold  am> 
MINGLED  with  the  other  funds  of  the  consignee,  the  consignor  is 
not  entitled  to  priority  of  payment  out  of  the  fund.  In  re  Coan  $  Ten 
Brooke  Carriage  Man.  Co.,  D.  C.  U.  S.  No.  D.  111.,  lb. 

4.  Computing  number  of  creditors.  —  Preferred  creditor.  — 
In  computing  the  number  who  must  join  in  an  involuntary  petition,  a  pre- 
ferred creditor  cannot  be  counted,    in  re  Israel,  D.  C.  U.  S.  Iowa,  lb. 

5.  Section  11  of  the  amendment  of  June  22, 1874,  applies  to  all 
actions  commenced  after  that  time,  although  the  transaction  occurred 
before.    Singer  v.  Sloan,  C.  C.  U.  6.  E.  D.  Mo.,  lb. 

6.  A  creditor  who  makes  a  surrender  after  the  announce- 
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ment  of  THE  OPINION  of  the  court  and  before  the  entry  of  the  judgment, 
may,  in  a  case  of  constructive  fraud,  prove  his  debt.  Burr  v.  Hopkins, 
C.  C.  U.  S.  E.  D.  Wise.,  lb. 

7.  Compensation  op  landlord.  —  Removal  of  machinery,  — 
The  landlord  is  entitled  to  a  reasonable  compensation  for  the  use  of  the 
premises  after  the  commencement  of  the  proceedings  in  bankruptcy,  and 
the  prevention  of  injury  to  the  premises  by  not  removing  machinery  is 
not  a  circumstance  to  be  considered  in  determining  the  amount  thereof. 
In  re  Brecht,  D.  C.  U.  S.  So,  D.  N.  Y.,  lb. 

8.  Composition.  —  Jf  the  composition  was  not  completed,  a  creditor 
may  prove  his  original  debt,  although  he  has  been  compelled  to  refund 
the  amount  received  by  him  in  fraud  of  the  composition  signed  by  him. 
Broohmire  v.  Bean,  C.  C.  U.  S.  E.  D.  Mo.,  lb. 

9.  Liability  for  unpaid  subscription  to  stock  is  such  a  debt  as 
will  prevent  a  transfer  of  stock.     The  officers  of  a  corporation  have  no 

Jower  to  waive  a  by-law  relating  to  transfer  of  stocks.    In  re  Bachman, 
>.  C.  U.  S.  W.  D.  Mo.,  lb. 

10.  Rights  of  consignor  of  goods.  —  If  the  consignor  does  not  re- 
serve  a  special  property  in  the  goods,  he  cannot  claim  the  notes  and  ac- 
counts  received  by  the  consignee  on  the  sale  thereof.  In  re  Chamber- 
laines,  D.  C.  U.  S.  E.  D.  Va.,  lb. 

11.   A  VOLUNTARY  BANKRUPT  NEED  ONLY  FILE  THE  CONSENT  of  the 

requisite  proportion  of  the  creditors,  to  whom  he  is  liable  as  principal 
debtor,  and  who  have  proved  their  claims.  In  re  Derby,  D.  C.  U.  S.  So. 
D.  N.  Y.,  12  N.  B.  R.  No.  6. 

12.  Homestead.  —  Bankrupt  cannot  claim  land  that  is  not 
an  ACTUAL  part  OF.  —  Under  the  Constitution  of  Florida  the  debtor's 
shop,  store,  or  mill,  in  which  he  pursues  his  usual  trade  or  avocation,  if  con- 
nected with  and  adjacent  to  his  dwelling,  is  included  in  his  homestead. 
But  a  lumber  man  running  a  saw-mill  cannot  claim  those  portions  of  the 
land  adjacent  to  his  dwelling  which  are  not  auxiliary  to  his  homestead. 
Cheeley  v.  Scott,  D.  C.  U.  S.  No.  D.  Fla.,  lb. 

13.  Claim  for  rents  by  mortgagee.  —  A  mortgagee  is  not  entitled 
to  the  rents  accruing  from  the  premises  until  he  makes  a  claim  therefor. 
The  filing  of  a  petition  in  court,  with  notice  thereof  to  the  assignee,  is  a 
sufficient  claim  therefor.    In  re  Bennett,  D.  C.  U.  S.  S.  C,  lb. 

14.  Joint  estate  defined.  —  Where  one  partner,  on  the  dissolution 
of  the  firm,  takes  all  the  firm  property  and  agrees  to  pay  all  the  firm 
debts  in  good  faith  and  for  a  valuable  consideration,  the  joint  and  separate 
creditors  will  be  allowed  to  share  pari  passu  in  the  estate,  for  there  is  no 
joint  estate.     In  re  Collier,  D.  C.  U.  S.  JKy.,  lb. 

15.  The  landlord  is  entitled  to  a  reasonable  compensation 
for  the  use  of  the  premises  from  the  time  of  the  commencement  of  the 
proceedings  in  bankruptcy  until  the  premises  are  surrendered  by  the  as* 
signee.     In  re  Hamburger,  D.  C.  U.  S.  So.  D.  N.  Y.,  lb. 

16.  Where  a  debtor  who  has  obtained  a  discharge  under  a 
state  insolvent  law  subsequently  obtains  a  discharge  under  the  bank- 
ruptcy law,  such  discharge  will  not  affect  the  right  of  the  insolvent  trus- 
tee to  property  acquired  by  inheritance  after  the  granting  thereof.  La- 
vender v.  Gosnell,  Ct.  App.  Md.,  lb. 
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17.  State  court  has  no  power  to  direct  payment  out  of  as- 
sets OF  bankrupt. —  A  state  court,  in  an  action  against  an  assignee, 
has  no  jurisdiction  to  direct  that  its  judgment  shall  be  paid  in  full  out  of 
the  funds  belonging  to  the  estate  and  duly  deposited  in  bank.  In  re  Cen- 
tral Bank  of  Brooklyn,  D.  C.  U.  S.  E.  D.  N.  Y.,  lb. 

18.  Landlord's  lien.  —  In  Mississippi,  where  a  tenant  becomes  a 
bankrupt  prior  to  the  issuing  of  an  attachment  for  rent,  the  landlord  is 
entitled  to  priority  of  payment  over  the  general  creditors.  Austin  v. 
O'Reilly,  C.  C.  U.  S.  S.  D.  Miss.,  Cent.  L.  J.,  July  16, 1875.1 

19.  Proceedings  a  single  suit.  —  A  proceeding  in  bankruptcy  from 
the  time  of  its  commencement  until  the  final  settlement  of  the  estate  is 
but  one  suit.    Sandusky  v.  First  Nat'l  Bank,  Pac.  Law  Rep.,  July  13, 1875. 

20.  Jurisdiction  to  set  aside  petition.  —  A  decision  upon  a  peti- 
tion to  have  an  adjudication  set  aside  can  only  be  reversed  under  the  su- 
pervisory jurisdiction  of  the  circuit  court.  No  appeal  lies  to  the  supreme 
court  from  a  decision  of  the  circuit  court  upon  a  petition  to  have  an  ad- 
judication  set  aside.     lb. 

21.  Omission  of  names  of  creditors  in  proof  of  claims.  —  At 
the  first  meeting  of  creditors  in  the  case  of  a  voluntary  bankrupt,  proofs  of 
certain  claims  against  the  estate  were  presented,  but  the  names  of  the 
alleged  creditors  did  not  appear  on  the  bankrupt's  schedule.  Held,  that 
the  circumstance  was  sufficient  to  raise  a  doubt  as  to  the  validity  of  such 
claims  within  the  meaning  of  section  5083  of  the  R.  S.  (section  53  of  the 
Bankrupt  Act),  and  ordered  that  the  proofs  be  postponed  until  after  the 
election  of  an  assignee.    In  re  Milwain,  Pac.  Law  Rep.,  July  27, 1875. 

22.  Intervention  of  assignee  where  property  has  been  at- 
tached BY  STATE  COURT.  —  Under  the  fourteenth  section  of  the  Bank- 
rupt Act,  which  enacts  that  the  register  shall  convey  to  the  assignee  all  the 
estate,  real  and  personal,  of  the  bankrupt,  and  that  such  assignment  shall 
relate  back  to  the  commencement  of  the  proceedings  in  bankruptcy,  and 

1  The  Mississippi  statute,  which  is  substan-  when  the  attachment  is  sued  out,  his  rights  are 

tially  the  statute  of  8  Anne, is  as  follows: —  the  same  in  effect  as  those  of  the  landlord  at 

"  No  goods  or  chattels,  lying  or  being  upon  common  law.  That  they  are  founded  on  and 
any  messuage,  lands,  or  tenements  leased  for  grow  out  of  those  rights,  is  evident  from  the 
life,  years,  at  will,  or  otherwise,  shall  at  anv  net  that  he  is  not  compelled  to  pursue  his  claim 
time  be  liable  to  be  taken  by  virtue  of  any  writ  to  judgment  like  other  creditors.  The  attach- 
ot  fieri  facias,  or  other  process  whatever,  un-  ment  in  his  case  is  in  the  nature  of  an  execution, 
less  the  party  so  taking  the  same  shall,  before  or,  more  properly  speaking,  of  a  distress.  He 
the  removnl  of  the  goods  from  such  premises,  has  the  same  right  of  priority  over  execution 
pay  or  tender  to  the  landlord  or  lessor  thereof  creditors,  and  the  same  right  to  prevent  the  re- 
all  money  due  for  the  rent  of  said  premises  at  moral  of  goods,  and  to  follow  goods  clandes- 
the  time  of  taking  such  goods  and  chattels  in  tinely  removed,  which  exists  in  England,  and 
execution,  whether  the  day  of  payment,  by  the  most  of  the  other  states.  It  is  true  that  the  su- 
terms  of  the  lease,  shall  have  come  or  not ;  pro-  preme  court  of  this  state  has  held  that  the  landlord's 
vided  the  money  due  shall  not  amount  to  more  right  is  not  a  lien;  and  that  a  bona  fide  mortgage 
than  one  year's  rent,  and  if  more  be  due,  then  or  sale  by  the  tenant  will  displace  it. 
the  party  suing  out  such  execution,  paying  or  "  I  do  not  think,  however,  that  these  decisions 
tendering  to  such  landlord  or  lessor  one  year's  are  sufficient  to  deprive  the  landlord  in  bank- 
rent,  may  proceed  to  execute  his  judgment,  and  ruptcy  proceedings  of  his  just  right  of  priority 
the  officer  levying  the  same  is  hereby  empowered  over  the  general  creditors.  They  gave  credit 
and  required  to  levy  and  pay  to  the  plaintiff,  as  with  the  understanding  that  the  landlord's  right 
well  the  money  so  paid  for  rent,  as  the  execu-  was  superior  to  theirs.  He,  therefore,  has  an 
tion  money."  equity  to  be  preferred.    With  regard  to  them  he 

The  opinion  is  by  Mr.  Justice  Bradley,  who  stands  in  precisely  the  same  position,  and  in- 
writ  es  as  follows  :  "In  Mississippi,  it  is  true,  the  rested  with  the  same  rights,  as  if  his  common 
landlord  is  obliged  to  sue  out  an  attachment  for  law  right  of  distress  remained." 
the  purpose  of  effecting  a  distress  for  rent,  but 
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thereupon  by  operation  of  law,  that  the  title  to  all  such  property  and  es- 
tate ....  shall  vest  in  the  said  assignee,  although  the  same  is  then  at- 
tached on  mesne  process  as  the  property  of  the  debtor,  "  and  shall  dissolve 
any  such  attachment  made  within  four  months  next  preceding  the  com- 
mencement of  said  proceedings" — an  attachment  whicn,  under  state  laws, 
is  a  valid  lien,  laid  more  than  four  months  previous  to  the  proceedings 
in  bankruptcy  begun,  is  not  dissolved  by  the  transfer  to  the  assignee  in 
bankruptcy.  And  if  such  assignee  do  not  intervene  (which  in  any  such 
case  he  may  do),  and  have  the  attachment  dissolved,  or  the  cause  trans- 
ferred to  the  federal  court  sitting  in  bankruptcy,  but,  on  the  contrary,  al- 
lows the  property  to  be  sold  under  judgment  in  the  proceedings  in  attach- 
ment, the  purchaser,  in  a  case  free  from  fraud,  will  hold  against  him  ;  that 
is  to  say,  the  assignee  cannot  attack  collaterally  such  purchaser's  title. 
Doe  v.  VhUdresSy  S.  C.  U.  S.,  Leg.  Gaz.,  Aug.  6, 1875. 

BILLS  AND  NOTES. 

Partnership  note.  —  Rule  as  to  demand,  notice  op  dishonor, 
etc.  —  In  order  to  charge  the  indorser  of  a  joint  note,  demand  must  be 
made  on  all  the  makers.  The  note  of  partners  does  fiot  come  within  this 
rule,  as  they  are  but  one  maker  in  contemplation  of  law,  and  a  demand  on 
any  of  them  is  a  sufficient  demand  on  all.  After  a  dissolution  of  a  part- 
nership by  bankruptcy  or  otherwise,  the  powers  of  the  several  partners  to 
affect  each  other  by  new  contracts  ceases,  but  each  retains  the  power  to 
settle  up  the  former  business,  and  hence  the  dishonor  of  a  note  by  either 
partner  is  sufficient  even  after  dissolution,  to  charge  an  indorser. 

The  notice  of  dishonor  to  an  indorser  is  only  required  to  be  such  as  will 
reasonably  apprise  him  of  the  particular  paper  on  which  he  is  to  be  charged. 
Therefore,  in  the  absence  of  evidence  to  show  that  the  indorser  was  mis- 
led, or  that  there  was  any  other  note  to  which  it  might  apply,  a  notice 
which  gave  the  maker's  name,  the  date,  and  the  amount  of  the  note,  the 
date  when,  the  place  where,  and  the  person  of  whom  demand  was  made, 
and  the  refusal  to  pay,  was  held  sufficient,  although  it  did  not  expressly 
state  the  time  when  the  note  came  due.  Gates  v.  Beecher^  Ct.  App.  N.  Y., 
Am.  Law.  Reg.,  July,  1875. 

COMMON  CARRIER, 

HOW  PAR   CARRIER  IS  BOUND  BY  STATEMENTS   OP  TICKET  AGENT.  — 

The  defendants'  ticket  agent  represented  to  the  plaintiff  that  it  was  neces- 
sary to  purchase  but  one  ticket  to  enable  him  to  pass  over  the  road,  stop- 
ping over  one  night  at  an  intermediate  station,  and  that  the  conductor 
would  give  a  stop-over  check  to  enable  him  to  do  so.  At  the  time  these 
representations  were  made,  and  in  consequence  of  them,  the  plaintiff  hav- 
ing informed  the  agent  of  his  desire  to  stop  over,  purchased  the  ticket, 
paying  the  fare  demanded  for  the  whole  distance.  On  the  second  day  his 
ticket  was  refused  by  the  conductor,  upon  the  ground  that  it  was  indorsed 
"  good  for  this  day  only,"  and  the  plaintiff,  refusing  to  pay  the  fare  de- 
manded, was  expelled  from  the  cars.  Held,  that  in  an  action  against  the 
company,  such  representations  of  the  ticket  agent  were  admissible  in  evi- 
dence ;  and  that  the  conductor,  having  been  informed  of  these  representa- 
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tions,  was  not  authorized  to  expel  the  plaintiff  from  the  train,  without  first 
offering  to  return  the  excess  of  fare  paid,  or  to  deduct  it  from  the  fare  de- 
manded, though  the  rules  of  the  company  prohibited  passengers  from  stop- 
ping over  upon  such  tickets.  Burnham  v.  Grand  Trunk  R.  W.  Co.,  Al- 
bany L.  J.,  July  24, 1875. 

CONSTITUTIONAL  LAW. 

Sale  of  goods  by  sample  by  officer  of  a  corporation  of 

another  STATE.  —  An  act  of  the  legislative  assembly  provides  that 
commercial  agents  shall  pay  $200  annually  for  a  license,  and  that  any  per- 
son whose  business  it  is  as  agent  to  offer  for  sale  goods  or  merchandise  by 
sample,  catalogue,  or  otherwise,  shall  be  regarded  as  a  commercial  agent ; 
and  that  if  he  shall  fail  to  pay  the  said  license  tax  before  engaging  in 
such  business,  he  shall,  in  addition  to  the  license  tax,  pay  a  fine  or  penalty 
of  not  less  than  five  nor  more  than  fifty  dollars  for  each  offence.  Held, 
the  act  was  not  repugnant  to  any  constitutional  provision  ;  and  is  not  in 
violation  of  the  right  of  Congress  to  regulate  commerce  among  the  several 
states.  The  fact  that  the  defendant  is  an  officer  of  a  state  corporation, 
and  that  the  goods  Offered  by  him  for  sale  were  of  the  manufacture  of 
such  corporation,  and  that  he  received  no  commission  other  than  a  regular 
salary,  does  not  render  the  law  inapplicable  to  the  case.  No  discrimina- 
tion is  made  by  the  act  between  citizens  of  the  district  and  citizens  of  the 
states ;  it  is  not,  therefore,  liable  to  any  constitutional  objection.  District 
of  Columbia  v.  Humason,  S,  C.  D.  C,  W.  L.  R.,  July  20, 1875. 

CONTRACT. 
1.   A  MORAL  OBLIGATION  ALONE  IS  NOT  SUFFICIENT  TO  SUPPORT  A 

PROMISE.  —  The  rule  is,  that  a  moral  obligation  can  only  avail  as  a  con- 
sideration to  support  a  promise,  when  based  upon  some  antecedent  legal 
liability  which  has  been  framed  by  some  statute  or  rule  of  law.  Greena- 
baum  v.  Elliott,  S.  C.  Mo.,  Cent.  L.  J.,  July  9, 1875. 

2.  Specific  performance  of  a  parol  contract  for  the  sale  of 
REAL  estate  will  be  decreed  only  when  the  contract  sought  to  be  en- 
forced is  clearly  proved.  Roger* %  Locomotive,  Src,  Works  v.  Helm,  S.  C. 
U.  S.,  W.  L.  R.,  July  27, 1875. 

See  Principal  and  Surety, 
criminal  law. 

Prize  fight.  —  A  stakeholder  not  an  accessory.  —  A  stake- 
holder who  takes  no  part  in  the  arrangement  for  a  fight  with  fists,  and  is 
not  present  at  the  fight,  and  does  nothing  more  than  hold  the  money  and 
pay  it  over  to  the  winner,  is  not  an  accessory  before  the  fact,  to  the  man- 
slaughter of  one  of  the  combatants,  who  is  mortally  injured  in  the  fight. 
Queen  v.  Taylor,  Ct.  of  Cr.  Cases  Reserved,  Cent.  L.  J.,  July  16, 1875. 

CURATIVE  STATUTES. 

Effect  of.  —  Deed.  —  Power  of  attorney.  —  A  married  woman 
joined  her  husband  in  a  power  of  attorney  authorizing  the  sale  of  lands 
belonging  to  the  husband,  and  the  lands  were  sold  by  the  agent.     The 
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power  of  attorney  was  not  authorized  by  law  when  made ;  but  afterward, 
and  subsequent  to  the  sale,  the  legislature  passed  an  act  validating  all 
deeds  theretofore  made  under  a  power  of  attorney  from  husband  and  wife. 
Held,  that  the  act  rendered  the  deed  effective,  and  barred  the  wife's  dower 
right.     Randall  v.  Krieger,  S.  C.  U.  S.,  Albany  L.  J.,  Aug.  7, 1875. 

DAMAGES. 

See  Admiralty,  4* 

DEED. 

Land  convened  by  boundaby  on  stbeam.  —  Desobiption. — 
Where  a  conveyance  of  land  describes  it  as  bounded  by  a  stream  not  nav- 
igable, or  by  a  highway,  whatever  terms  may  be  used  in  describing  such 
boundary,  it  must  be  construed  as  extending  to  the  middle  of  the  same, 
unless  there  is  a  clear  expression  of  an  intention  to  limit  it  to  the  margin 
of  such  stream  or  way. 

The  reason  of  this  rule  is  the  strong  and  controlling  presumption  that 
it  was  not  the  intention  of  the  grantor  to  retain  in  himself  a  strip  of  land 
subject  to  an  easement  in  the  public  which  might  be  perpetual,  and  there- 
fore of  no  comparative  use  to  him  ;  and  that  it  was  equally  not  the  inten- 
tion of  the  grantee  to  cut  himself  off  from  the  privileges  of  an  adjoining 
owner  in  the  fee  of  the  highway,  and  to  run  the  risk  of  leaving  his  land 
inaccessible  in  case  the  public  easement  in  the  road  should  be  surrendered. 
Woodman  v.  Spencer,  Am.  Law  Beg.,  July,  1875. 

SeeCuBATivs  Statutes. 

equity. 

Jubisdiction. — Bill  to  bestbain  multiplicity  of  suits,  eto.  — 
A  master-builder  agreed  to  erect  two  dwelling-houses  and  complete  them 
in  six  months.  The  houses  were  not  finished  at  the  time  agreed  upon,  and 
the  owner  notified  the  contractor  that  his  contract  was  at  an  end,  and  he 
finished  them  himself,  and  for  this  purpose  he  employed  several  of  the  de- 
fendants to  furnish  work  and  material,  and  paid  them.  The  owner  paid 
a  large  amount  to  the  original  contractor  and  the  sub-contractors,  and 
claims  damages  for  the  breach  of  contract.  The  contractor  and  various 
sub-contractors  have  filed  liens  on  the  property  and  commenced  actions  to 
enforce  such  liens.  Under  these  circumstances  the  owner  can  maintain  a 
bill  in  equity,  bringing  all  the  parties  into  one  suit  to  enjoin  the  proceed- 
ings at  law,  and  have  all  the  claims  settled  in  chancery.  —  Painter  v. 
Drane,  S.  C.  D.  C,  W.  L.  R.,  July  27, 1875. 

HOMESTEAD. 

Upon  granting  a  dtvobce,  whether  on  account  of  the  fault  of  the 
wife  or  the  husband,  the  court  has  power  to  award  to  her  the  possession  of 
the  homestead. 

When  the  record  shows  that  a  divorce  was  granted  on  account  of  the 
habitual  drunkenness  of  the  wife,  this  court  cannot  hold  that  it  was  error 
to  give  to  her  the  care  and  custody  of  two  infant  children,  in  the  absence 
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of  any  evidence  showing  that  the  husband  was  a  suitable  person  to  have 
such  care  and  custody.  Brandon  v.  Brandon,  S.  C.  Kas.,  Am.  Law  Reg., 
July,  1875. 

INNKEEPER. 

See  Negligence,  1. 

INTERNAL  REVENUE. 

Dividend.  —  Savings  bank.  —  Where  depositors  in  a  savings  bank 
do  not  contract  to  receive  a  fixed  rate  of  interest  independently  of  what 
the  bank  itself  may  make  or  lose  in  lending  out  their  money,  but  con- 
tract to  receive  a  share  of  such  profits  as  the  bank,  by  lending  out  its 
money,  may,  after  deducting  expenses,  &c,  find  that  it  has  made,  such 
share  of  profits  is  a  "  dividend  "  within  the  meaning  of  the  Internal  Reve- 
nue Act  of  1864,  as  amended  by  the  Act  of  1866,  and  not  "  interest," 
Cary  v.  Savings  Union,  S.  C.  U.  S.,  Leg.  Gaz.,  July  16, 1873. 

JUDGMENT. 

See  Mortgage,  17 ;  Res  adjudioata. 

jurisdiction. 

See  Bankruptcy,  17 ;  Equity  ;  Patent,  2 ;  Pleading  and  Prac- 
tice, 3. 

LIBEL. 

Communication  by   military  officer  to  court-martial.  —  A 

written  communication,  submitted  by  a  military  officer  to  a  court  of  in- 
quiry, with  reference  to  the  habits  and  conduct  of  an  inferior  officer,  the 
same  being  the  subject  of  the  inquiry,  will  not  afford  ground  of  an  action 
for  a  libel ;  and  this  is  so,  although  the  statements  made  in  such  communi- 
cation may  have  been  false,  malicious,  and  made  without  probable  cause, 
and  with  a  knowledge  that  they  were  false.  Dawkins  v.  Rokeby,  House 
of  Lords,  Cent.  L.  J.,  July  30, 1875. 

LIMITATIONS. 

A  NEW  promise  must  be  made  either  to  plaintiff  or  to  his  known  agent. 
McKinney  v.  Snyder,  S.  C.  Pa.,  Leg.  Gaz.,  Aug.  6, 1875. 

MORTGAGE. 

1.  A  MORTGAGE  OP  TRACTS  OP  LAND  AS  "  SURVEYED  AND  TO  BE 

SURVEYED,9'  under  warrants  described  in  the  mortgage,  is  valid  as  against 
a  tract  surveyed  under  one  of  these  warrants  after  the  date  of  the  mort- 
gage, although  the  warrant  was  indescriptive.  Try  on  v.  Gamble,  S.  C.  Pa., 
Leg.  Int.,  July-  23, 1875. 

2.  The  title  op  a  vendee  to  whom  a  Sheriff's  deed  had  been 
DULY  ACKNOWLEDGED  for  property  sold  under  process  of  levari  facias 
issued  on  a  judgment  against  the  administrators  of  a  deceased  mortgagor, 
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is  sustained  by  the  production  of  the  record  of  the  suit  on  which  the  judg- 
ment was  rendered,  showing  that  the  property  sold  was  the  subject  of  the 
judgment ;  and  this,  although  the  original  mortgage  is  not  produced  and 
the  record  of  it  omits  the  description  of  the  mortgaged  property,     lb. 

8.  Judgment  after  two  returns  op  nihil.  —  A  judgment  against 
the  administrators  of  a  mortgagor  after  two  returns  of  nihil  is  conclusive 
upon  the  heirs  or  devisees  of  thfe  mortgagor,  although  they  were  not  par- 
ties to  the  scire  facias.     lb. 

4.  An  unrecorded  mortgage  is  valid  as  against  the  heirs  or 
devisees  of  the  mortgagor,  notwithstanding  the  expiration  of  the  stat- 
utory period,  during  which  debts  of  decedents  continue  to  be  liens  upon 
their  real  estate,    lb. 

NATIONAL  BANKS. 

1.  Liability  for  sale  of  worthless  bonds.  —  Ultra  vires.  — 
Under  the  8th  section  of  the  act  creating  national  banks  (Revised  Stat- 
utes of  the  United  States,  §§  5, 136),  and  the  other  acts  of  Congress  relating 
to  such  banks,  no  power  is  conferred  on  them,  either  directly  or  by  impli- 
cation, to  engage  in  the  business  of  selling  the  bonds  of  railway  corpora- 
tions on  a  commission.  Therefore,  an  action  cannot  be  maintained  against 
a  national  bank  for  damages  sustained  through  the  misrepresentations  of 
its  teller  as  to  the  character  of  the  bonds  of  a  railway  company  which  it 
sells  to  a  customer.  The  power  to  engage  in  such  a  transaction  not  hav- 
ing been  conferred  upon  the  bank  by  the  statutes  creating  and  regulating 
it,  the  bank  may  set  up  the  defence  of  ultra  vires  in  such  an  action. 
Meckler  v.  First  Nat'l  Bank  of  Hagerstown,  Ct.  App.  Md.,  Cent.  L.  J., 
July  23, 1875. 

2.  Payment  of  draf*  in  worthless  bonds.  —  It  seems  that  if  a 
customer  of  a  national  bank  were  to  present  at  its  counter  a  draft  for  col- 
lection, and  the  teller  of  the  bank  should  induce  the  customer  to  accept  in 
payment  worthless  railway  bonds,  by  representing  them  to  be  good,  the 
teller  would  be  in  that  respect  acting  within  the  scope  of  his  employment, 
and  the  bank  would  be  liable  for  the  consequent  damages,  —  on  the  same 
principle  that  it  would  be  liable  in  case  of  the  paying  over  its  counter  of 
worthless  or  depreciated  bank  notes.  But  upon  an  examination  of  the  evi- 
dence, it  is  held  that  no  such  case  arises  on  this  record.    lb. 

NEGLIGENCE. 

1.  Loss  OF  GOODS  BY  innkeeper.  —  Accidental  fire.  —  An  inn- 
keeper is  not  liable  for  the  loss  of  his  guest's  goods  unless  it  be  by  his 
negligence.  An  innkeeper  is  held  to  guarantee  the  good  conduct  of  his 
servants  and  all  other  persons  in  his  house.  Hence,  when  the  goods  of  a 
guest  are  stolen  or  otherwise  disappear  in  an  unexplained  way,  the  loss  is 
presumed  to  be  in  consequence  of  the  innkeeper's  negligence.  But  when 
the  loss  happens  by  an  accidental  fire  or  other  casualty  coming  from  with- 
out,  and  of  such  nature  as  to  negative  his  negligence,  he  is  not  liable. 
Gutter  v.  Bonney,  S.  C.  Mich.,  Am.  Law  Reg.,  July,  1875. 

2.  Snow  and  ice  falling  from  roof.  —  Contributory  negli- 
gence. —  The  defendant  was  the  owner  of  a  building,  situated  on  Elm 
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Street,  in  Manchester,  and  extending  to  the  margin  of  said  street.  Snow 
and  ice,  which  had  accumulated  on  the  roof,  slid  off,  striking  upon  the 
sidewalk-,  and  injured  the  plaintiff.  On  demurrer  to  the  declaration : 
Held,  that  it  was  a  question  for  the  jury  whether  any  want  of  due  care  on 
the  part  of  the  defendant  caused  the  injury.  Garland  v.  Totvne,  S.  C.  N. 
H.,  Cent.  L.  J.,  July  9, 1875  ;  Leg.  Gaz.,  July  80, 1875. 
8.  Nuisance.  —  Overhanging  roof.  —  When  negligence  need 

NOT  BE  averred  AND  PROVED.  —  A  building  so  erected  that  its  roof 
overhangs  the  street  is  a  nuisance,  and  its  erection  and  maintenance  an 
indictable  offence.  Gen.  Sts.  o.  70,  §  11.  If  the  injury  to  the  passen- 
ger were  the  direct  consequence  of  this  unlawful  act,  negligence  in  the  de- 
fendant need  not  be  averred  or  proved.     lb. 

See  Admiralty,  2. 

NUISANCE. 

See  Negligence,  8. 

PARTNERSHIP. 

See  Bills  and  Notes. 

PATENT. 

1.  Nature  op  design  patents  expounded.  —  A  beautiful  appear- 
ance is  not  in  itself  entitled  to  a  design  patent.  The  design  must  also  be 
new  and  original,  and  the  result  of  invention  and  genius.  Mere  exhibi- 
tion of  skill  on  the  part  of  workers  in  enamel,  in  giving  beautiful  forms 
and  colors  to  their  productions,  when  they  are  the  common  efforts  of  per- 
sons ordinarily  skilled  in  die  art,  is  not  the  invention  which  is  protected 
by  the  law.  The  use  of  an  old  design  is  clearly  excluded  by  the  statute, 
and  mere  change,  or  "  double  use,"  cannot  receive  its  protection.  The 
same  degree  of  originality  is  required  in  both  design  and  functional  pat- 
ents ;  that  is,  the  claim  must  not  be  a  copy  or  an  imitation  of  what  is  al- 
ready in  existence. 

A  design  of  ornament  or  pattern,  to  be  printed,  painted,  or  otherwise 
placed  on  or  marked  into  articles  of  enamelled  iron  ware,  presenting  a  mot- 
tled appearance  resembling  granite  in  color,  is  not  patentable.  In  re 
Niedringhaus,  S.  C.  D.  C,  W.  L.  R.,  July  13, 1875. 

2.  Jurisdiction  of  circuit  courts  in  patent  cases.  —  The  circuit 
courts  of  the  United  States  have  jurisdiction  of  all  suits  arising  under  the 
patent  laws,  and  have  power,  upon  a  bill  in  equity  filed  by  an  aggrieved 
party,  to  grant  injunctions,  according  to  the  course  and  principle  of  courts 
of  equity,  to  prevent  the  violation  of  any  right  secured  by  patent.  Lib- 
tlefield  v.  Perry,  S.  C.  U.  S.,  W.  L.  R.,  Aug.  2,  1875. 

8.  Assignment.  —  Rights  op  assignee.  —  Every  patent,  or  any  in- 
terest therein,  is  by  statute  made  assignable  by  an  instrument  in  writing, 
to  be  recorded  in  the  patent  office  within  three  months  after  execution, 
and  the  patentee  or  his  assignee  may  in  like  manner  grant  and  convey  an 
exclusive  right  under  his  patent,  throughout  any  specified  portion  of  the 
United  States.     This  power  of  assignment  has  been  so  construed  by  the 
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courts  as  to  confine  it  to  the  transfer  of  an  entire  patent,  an  undivided 
part  thereof,  or  the  entire  interest  of  the  patentee,  or  undivided  part 
thereof,  within  and  throughout  a  certain  specified  portion  of  the  United 
States.  One  holding  such  an  assignment  is  an  assignee  within  the 
meaning  of  the  statute,  and  may  prosecute  in  the-  circuit  court  any  action 
that  may  be  necessary  for  the  protection  of  his  rights  under  the  patent. 
lb, 

4.  Reissued  patent,  —  Assignment  before  issue,  etc.  —  It  iB  well 
settled  that  a  recorded  assignment  of  a  perfected  invention  made  before  a 
patent  has  issued,  carries  with  it  the  patent  when  issued,  and  that  reis- 
sues are  not  patents  for  new  inventions,  but  amendments  of  old  patents. 
If  a  reissue  is  obtained  with  the  consent  of  an  assignee,  it  enures  at  once 
to  his  benefit ;  if  without,  he  has  his  election  to  accept  or  reject  it.     lb. 

pleading  and  practice. 

1.  In  United  States  courts.  —  How  far  rules  of  state  court 
apply. — Since  the  Act  of  Congress  of  June  1, 1872  (17  Stats,  at  Large  197, 
§  5),  the  provisions  of  state  statutes,  as  to  pleading  and  practice  in  purely 
legal  actions,  are  in  the  main  applicable  to  such  actions  in  the  circuit 
court  of  the  United  States.  Where  the  state  law  directs  or  authorizes  all 
suits  to  be  brought  in  the  name  of  the  real  party  in  interest,  this  will,  in 
the  absence  of  some  special  statute  of  Congress,  give  the  like  party  the 
right  to  sue  in  actions  at  law  in  the  federal  courts  sitting  in  such  state. 
Treed  Sewing  Machine  Co.  v.  Wicks,  C.  C.  U.  S.  W.  D.  Mo.,  Cent.  L.  J., 
July  23, 1875. 

2.  Counts  for  felony  and  misdemeanor  may  be  joined  in  one 
indictment;  and  in  such  case  the  advantages  of  the  act  allowing  the 
prisoner  to  testify  in  his  own  behalf  can  probably  only  be  secured  by  ask- 
ing that  the  several  charges  be  separately  tried.  Sterick  v.  The  Common- 
wealth, S.  C.  Pa.,  Leg.  Gaz.,  July  23, 1875. 

8.  Jurisdiction  may  appear  outside  of  the  pleadings.  —  Con- 
sent as  affecting  jurisdiction.  —  In  cases  where  the  jurisdiction  of 
the  courts  of  the  United  States  depends  upon  the  character  of  the  parties, 
the  facts  upon  which  it  rests  must  somewhere  appear  in  the  record.  They 
need  not  necessarily,  however,  be  averred  in  the  pleadings.  It  is  sufficient 
if  they  are  in  some  form  affirmatively  shown  by  the  record.  Consent  of 
parties  cannot  give  the  courts  of  the  United  States  jurisdiction,  but  the 
parties  may  admit  the  existence  of  facts  which  show  jurisdiction,  and  the 
court  may  act  judicially  upon  such  an  admission.  Pittsburg,  $c,  R.  R.  Co. 
v.  Ramsey,  S.  C.  U.  S.,  W.  L.  R.,  July  27, 1875. 

4.  Where  papers  have  been  disarranged.  —  When  the  papers 
composing  the  record  of  a  suit  on  which  judgment  has  been  rendered 
have  evidently  been  disarranged,  their  relative  position  will  be  presnmed 
to  have  originally  been  that  which  would  have  been  consistent  with  regu- 
larity in  the  proceedings.  Tryon  v.  Gamble,  S.  C.  Pa.,  Leg.  Int.,  July  23, 
1875. 

See  Admiralty,  3, 5 ;  Attachment  ;  Removal  of  Causes. 

POWER  OF  ATTORNEY. 

See  Curative  Statutes. 
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PRINCIPAL  AND  SURETY. 

Contract.  —  Discharge  op  surety  by  performance.' —  Where  a 
contractor  agrees  with  the  owner  to  erect  for  him  a  building  and  furnish 
the  materials  and  deliver  the  same  discharged  of  all  liens,  and  by  the 
terms  of  the  contract  the  owner  to  pay  seventy-five  per  cent,  of  the  con- 
tract price  each  month  as  the  work  progresses,  and  the  other  twenty-five 
per  cent,  when  the  work  is  completed,  and  a  third  person  becomes  surety 
for  the  contractor  ;  if  the  owner,  during  the  progress  of  the  work,  pays  the 
contractor  more  than  the  seventy-five  per  cent.,  the  surety  is  discharged 
from  his  liability.     Bragg  v.  Shain,  S.  C.  Cal.,  Leg.  Gaz.,  July  16, 1875. 

PRIZE  FIGHT. 

See  Criminal  Law. 

RAILROAD. 

See  Common  Carrier, 

RIPARIAN  RIGHTS. 

Change  in  USE  of  water.  —  B.  having  gained  by  prescription  a  right 
to  flow  G.'s  meadow  from  October  to  June  of  each  year,  to  tne  height  of 
his  ancient  dam,  repaired  and  tightened  the  dam,  erected  an  additional 
mill,  put  in  new  and  improved  machinery  consuming  less  water,  and 
claimed  the  right  to  operate  the  mills  as  thus  constructed,,  provided  he 
did  not  raise  the  water  above  the  top  of  his  ancient  dam.  Held,  that  he 
could  not  flow  G.'s  land  in  a  different  manner,  nor  to  a  greater  extent  than 
he  had  formerly  done.  G.,  having  brought  an  action  against  B.  for  flow- 
ing his  meadow,  showed  no  title  to  the  land  flowed,  except  a  deed  dated  in 
1831,  and  no  possession  prior  to  that  time.  B.  showed  that  G.'s  meadow 
had  been  flowed  prior  to  1831  by  a  dam,  over  which  he  (B.)  had  ex- 
ercised control  since  1868,  and  claimed  that  his  right  to  flow  G.'s  meadow 
would  be  presumed,  and  that  the  burden  of  proof  was  on  G.  to  show  that 
he  had  acquired  a  right  to  hold  his  land  free  of  water.  Held,  that  the 
burden  of  proof  was  on  B.  to  show  that  he  had  a  right  to  flow  as  claimed 
by  him.     Chiffin  v.  Bartlett,  S.  C.  N.  H.,  Cent.  L.  J.,  July  30, 1875. 

REMOVAL  OF  CAUSES. 

Foreign  corporation.  —  Alienage.  —  The  members  of  a  foreign 
corporation  are  conclusively  presumed  to  be  aliens  ;  and  a  foreign  corpo- 
ration is  an  alien  within  the  meaning  of  the  Constitution  of  the  United 
States  and  the  Judiciary  Act.  It  follows  that  if  such  a  corporation  is  sued 
in  a  state  court,  it  is  entitled  to  have  the  cause  removed  to  the  federal 
circuit  court,  under  the  12th  section  of  the  Judiciary  Act..  Terry  v.  Imp. 
Fire  Ins.  Co.,  Cent.  L.  J.,  July  16, 1875. 

RES  ADJUDICATA. 

Judgment.  —  Failure  to  plead  payment.  —  When  a  party  is  sued 
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and  fails  to  assert  a  matter  of  defence  —  payment  in  this  case  —  said  defence 
becomes  res  judicata,  by  the  judgment  rendered  in  the  case,  and  money 
paid  on  such  judgment  cannot  be  recovered  back  on  proof  that  the  debt 
sued  on  was  paid  before  the  judgment.  Ghreenabaum  v.  Elliott,  S.  C  Mo., 
Cent,  L.  J.,  July  9, 1875. 

8PECIFIC  PERFORMANCE. 

See  Contract,  2. 

TITLE. 

Possession  and  exercise  op  rights  op  ownership  as  confer 

ring  TITLE.  —  Adjoining  lands,  which  were  in  fact  situated  in  different 
counties,  but  supposed  to  be  all  in  one,  were  sold  in  1806,  for  taxes  due  in 
the  county  in  which  the  whole  was  presumed  to  lie.  The  purchaser  and 
those  claiming  under  him  held  an  uncontested  title  for  fifty-four  years, 
paying  taxes,  and  selling  and  devising,  and  exercising  control  over  the 
tracts  in  both  counties  as  a  whole,  —  treating  the  ownership  as  one.  Act- 
ual possession  was  also  had  of  the  tract  properly  sold  for  more  than  twen- 
ty-one years  as  a  mill  property,  together  with  use  of  the  other  during  the 
same  time  for  backing  water  and  cutting  timber  for  use  of  the  mill.  Held, 
that  in  1860  the  holder  of  the  same  title  had  such  a  rightful  claim  or 
color  of  title  to  the  property  as  entitled  him  to  pay  the  taxes  due,  and 
prevent  a  sale  therefor.  Brawn  v.  Davis,  S.  C.  Pa.,  Leg.  Gaz.,  Aug.  6, 
1875. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

[October,  1874.] 
removal  op  causes.  —  construction  op  act  op  march  2,  1867. 

VANNEVAR  v.  BRYANT. 

Where  the  plaintiff  and  certain  of  the  defendants  are  citizens  of  the  same  state,  and  the 
remaining  defendants  citizens  of  other  states,  the  cause  is  not  removable  under  the  Act 
of  March  2,  1867.  The  Sewing  Machine  Cases,  18  Wall.  553 ;  S.C.I  Am.  L.  T.  R. 
N.  S.  389,  affirmed. 

"  At  any  time  before  the  final  hearing  on  trial  of  the  suit "  expounded. 

Error  to  the  superior  court  of  Massachusetts ;  the  case  being  thus  :  — 
An  Act  of  Congress  of  March  2, 1867, "  to  amend  "  a  prior  act  "  for 
the  removal  of  causes  in  certain  cases  from  state  courts,"  enacts  as  fol- 
lows: 

"  Where  a  suit  is  pending  in  any  state  court  in  which  there  is  a  contro- 
versy between  a  citizen  of  the  state  in  which  the  suit  is  brought  and  a  cit- 
izen of  another  state  ....  such  citizen  of  another  state,  whether  he  be 
plaintiff  or  defendant,  if  he  will  file  an  affidavit,  &c,  ....  may  at  any 
time  before  the  final  hearing  or  trial  of  the  suit  file  a  petition  for  the  re- 
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moval  of  the  suit  into  the  next  circuit  court  of  the  United  States,  to  be 
held  in  the  district  where  the  suit  is  pending,  &c,  ....  and  it  shall, 
thereupon,  be  the  duty  of  the  state  court ....  to  proceed  no  further  in 
the  suit*  And  copies,  Ac.,  being  entered  in  such  court  of  the  United 
States,  the  suit  shall  there  proceed  in  the  same  manner  as  if  it  had  been 
brought  there  by  original  process,  &c. 

This  statute  being  in  force,  Bryant  sued  Vannevar,  and  seven  other 
persons,  owners  of  the  steamboat  Eastern  Queen,  in  the  superior  court  of 
Massachusetts,  to  recover  damages  for  an  unlawful  assault  upon  him  by 
their  servants  and  agents  while  he  was  a  passenger  on  their  boat  from 
Boston  to  Gardiner.  The  plaintiff  and  four  of  the  defendants  were  citi- 
zens of  Massachusetts,  but  three  of  the  defendants  were  citizens  of  Maine, 
and  one  of  Missouri.  The  defence  was  joint.  A  trial  was  had  by  a  jury, 
which  resulted  in  a  verdict  of  $8,000  against  all  the  defendants.  There- 
upon all  the  defendants  joined  in  a  motion  to  set  aside  the  verdict  and  for 
a  new  trial,  because  the  damages  were  excessive.  Pending  this  motion  and 
before  judgment  upon  the  verdict,  the  three  defendants  who  were  citizens 
of  Maine  presented  their  petition  for  the  removal  of  the  suit  to  the  circuit 
court  of  the  United  States,  and  accompanied  it  with  the  necessary  affida- 
vits and  bond,  under  the  above  Act  of  March  2, 1867.  The  court  refused 
to  allow  the  transfer,  and  this  refusal  was  now  assigned  for  error. 

Mr.  It.  M.  Morse,  Jr.,  for  the  plaintiff  in  error. 

Mr.  C.  It.  Train,  contra. 

The  Chief  Justice  delivered  the  opinion  of  the  court. 

In  the  case  of  the  Sewing  Machine  Companies,  18  Wallace,  553 ;  S.  C.  1 
Am.  L.  T.  R.  N.  S.  589,  it  was  held  that  an  action  upon  a  contract  by  a 
plaintiff  who  was  a  citizen  of  the  state  in  which  the  suit  was  brought, 
against  two  defendants  who  were  citizens  of  other  states,  and  a  third  who 
was  a  citizen  of  the  same  state  as  the  plaintiff,  was  not  removable  to  the 
circuit  court  under  this  act  upon  the  petition  of  the  two  non-resident  de- 
fendants. Without  considering  the  question  whether,  in  an  action  of  tort 
by  a  resident  plaintiff,  a  non-resident  defendant  can,  at  a  proper  stage  of 
the  proceedings  and  upon  proper  showing,  remove  the  cause,  as  against 
himself,  to  the  circuit  court,  under  the  Act  of  27th  July,  1866, 14  Stat,  at 
Large,  306,  we  are  clearly  of  the  opinion  that  this  case  comes  within  the 
principle  settled  in  that  of  the  Sewing  Machine  Companies.  The  petition 
was  filed  under  the  Act  of  1867,  for  a  removal  of  the  suit,  and  not  under 
the  Act  of  1866,  for  its  removal  as  against  the  non-resident  defendants. 

The  transfer  was  also  properly  refused  for  another  reason.  The  act 
authorizes  the  petition  for  removal  to  be  filed  "  at  any  time  before  the 
final  hearing  or  trial  of  the  suit."  The  hearing  or  trial  here  referred  to  is 
the  examination  of  the  facts  in  issue.  Hearing  applies  to  suits  in  chancery, 
and  trial  to  actions  at  law.  In  Insurance  Company  v.  Dunn,  19  Wallace, 
214,  it  was  held,  that  after  a  motion  for  a  new  trial  had  been  granted,  a 
removal  might  be  had.  But  after  one  trial  the  right  to  a  second  must  be 
perfected  before  a  demand  for  the  transfer  can  properly  be  made.  Every 
trial  of  a  cause  is  final  until,  in  some  form,  it  has  been  vacated.  Causes 
cannot  be  removed  to  the  circuit  court  for  a  review  of  the  action  of  the 
state  court,  but  only  for  trial.  The  circuit  court  cannot,  after  one  trial  in 
a  state  court,  determine  whether  there  shall  be  another.     That  is  for  the 
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state  court.     To  authorize  the  removal,  the  action  most,  at  the  time  of  the 
application v  be  actually  pending  for  trial.     Such  was  not  the  case  here. 

Judgment  affirmed. 


SUPREME  COURT  OF  OHIO. 

(To  appear  in  86  0.  S.) 

TRANSFER   OF  NOTE   GIVEN  FOR   PATENT   RIGHT.  —  CONSTRUCTION   OF 

OHIO  STATUTE. 

STATE  v.  PECK. 

The  Act  of  May  4, 1869,  regulating  the  execution  and  transfer  of  notes  "  given  for  patent 
rights/'  relates  only  to  the  instruments  named  in  the  act,  >yhen  given  for  an  interest  in 
the  invention,  secured  to  a  patentee  by  letters  patent,  and  does  not  include  in  its  pro- 
visions negotiable  paper  given  for  machines  built  under  letters  patent,  nor  negotiable 
paper  given  to  secure  the  agency  to  sell  machines  so  built,  in  certain  specified  territory. 

Rex,  J.  On  the  19th  day  of  June,  1871,  the  defendant,  representing 
himself  to  be  an  agent  of  John  D.  Osborn,  of  Urbana,  in  this  state,  by 
false  pretences  and  fraudulent  representations  and  devices,  obtained  the 
signature  of  one  David  H.  Clemmer,  of  Sugar  Creek  township,  in  the  county 
of  Greene,  to  a  promissory  note  of  that  date,  for  $200,  payable  to  J.  D. 
Osborn,  or  order,  in  one  year  after  date,  with  interest  from  date  at  the 
rate  of  six  per  centum  per  annum.  The  consideration  of  the  notes  was 
the  appointment  of  Clemmer,  as  sole  agent  of  Osborn,  to  sell  "  The  Chal- 
lenge Sulky-wheel  Cultivator  "  in  Sugar  Creek  township.  The  appoint- 
ment was  made  by  a  contract  in  writing,  signed  by  Clemmer,  Osborn,  and 
"  A.  R.  Peck,  agent,"  which  Clemmer  was  also  induced  to  sign  by  the 
false  and  fraudulent  pretences  and  devices  of  the  defendant.  The  cultiva- 
tor was  built  under  letters  patent  granted  on  the  13th  day  of  December, 
1867,  but  to  whom  they  were  granted  does  not  appear  in  the  record. 

At  the  November  term,  1871,  of  the  court,  the  defendant  was  indicted, 
under  section  2  of  the  Act  of  May  4, 1869,  entitled  "  an  Act  to  regulate  the 
execution  and  transfer  of  notes  given  for  patent  rights,"  &c.  (66  Ohio  L. 
93),  for  taking  a  promissory  note  not  having  the  words  "  given  for  a  pat- 
ent right,"  written  or  printed  legibly  and  prominently  on  its  face,  above 
the  signature  thereto,  knowing  the  consideration  of  such  note  to  consist,  in 
whole,  of  the  right  to  make,  use,  and  vend  a  patented  invention.  At  the 
trial,  which  occurred  at  the  June  term,  1872,  of  the  court,  the  state  gave 
in  evidence  the  note  and  contract  above  described,  and  the  letters  patent, 
and  also  established  by  the  testimony  of  witnesses  the  false  pretences  and 
fraudulent  acts  and  devices  by  which  the  defendant  procured  the  signature 
of  Clemmer  to  the  note,  and  rested.  The  defendant  thereupon  moved  the 
court  to  discharge  him,  on  the  ground  that  the  evidence  given  by  the  state 
did  not  tend  to  prove  the  offence  charged  in  the  indictment,  and  the  court, 
being  of  the  opinion  that  the  point  was  well  taken,  sustained  the  same, 
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and  instructed  the  jury  to  return  a  verdict  of  **  not  guilty,"  to  which  opin- 
ion, ruling,  and  instruction  of  the  court  the  prosecuting  attorney  excepted. 
The  jury,  under  the  instruction,  returned  into  court  a  verdict  of  "  not 
guilty,"  and  thereupon  the  defendant  was  discharged.  A  bill  of  excep- 
tions embodying  the  evidence,  and  the  exception  taken  to  the  opinion, 
ruling,  and  instruction  of  the  court  was  tendered  by  the  prosecuting  at- 
torney, signed  and  sealed  by  the  court,  and  made  part  of  the  record  in  the 
case. 

The  question  presented  by  it  for  the  consideration  and  determination  of 
this  court  is  :  Did  the  court  of  common  pleas  err  in  the  opinion,  ruling, 
or  instruction  excepted  to  ? 

The  legislative  intent  can  only  be  arrived  at  by  giving  to  the  language 
used  in  the  act  its  ordinary  and  natural  import.  Reading  the  act  by  the 
light  of  this  well  settled  rule  of  interpretation,  it  must  be  conceded  that 
the  defendant,  by  taking  the  note  in  question,  did  not  violate  any  of  its 
provisions.  The  consideration  of  the  note  taken  by  him  from  Clemmer 
did  not  consist,  either  in  whole  or  in  part,  of  a  "  patent  right,"  or  its 
synonyms,  as  used  in  the  act,  "  the  right  to  make,  use,  or  vend  a  patented 
invention,  or  inventions  claimed  to  be  patented ;"  but  it  consisted  of  the 
appointment  of  Clemmer,  by  Osborn,  as  his  agent,  to  sell  the  machine  in 
the  territory  named.  The  distinction  between  the  word  "  machine,"  and 
the  words  "  patent  right,"  or  patented  invention,  or  inventions  claimed  to 
be  patented,  is  so  obvious  that  neither  argument  nor  illustration  is  neces- 
sary to  establish  it. 

To  construe  the  phrases  "  patent  right,"  "  patented  invention,"  and 
"  inventions  claimed  to  be  patented,"  as  used  in  the  act,  to  mean  machines 
manufactured  under  letters  patent,  by  the  patentee  or  his  assigns,  would 
give  to  them  not  only  an  unusual,  forced,  and  unnatural  import,  but  would 
also  seriously  interfere  with  and  injure  the  manufacturing  interests  and 
commercial  prosperity  of  the  state,  which  cannot  be  presumed  to  have 
been  intended  by  the  general  assembly  in  the  passage  of  the  act. 

We  are,  therefore,  of  the  opinion  that  the  court  of  common  pleas  did 
not  err,  either  in  the  opinion,  ruling,  or  instruction  excepted  to. 

Exception*  overruled. 

McIlvainb,  C.  J.,  Welch,  White,  and  Gilmore,  JJ.,  concurring. 
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BANKRUPTCY. 

1.  Intervention  of  assignee.  —  If  a  conventional  trustee  claiming 
title  under  an  assignment,  has  filed  a  bill  to  recover  assets  belonging  to 
the  estate,  the  assignee  may  intervene  by  a  supplemental  bill.  The  Col- 
lateral Security  Bank  v.  Fowler,  Ct.  App.  Md.y  12  N.  B.  R.  No.  7. 

vol.  n.  10 
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2.  A  SUBPOENA  FOB  A  WITNESS  MAY  BE  SERVED  IN  ANOTHER  DIS- 
TRICT, if  he  does  not  live  more  than  one  hundred  miles  from  the  place 
where  the  register  who  issues  the  subpoena  requires  the  witness  to  attend. 
In  re  Woodward,  D.  C.  U.  S.  E.  D.  N.  Y.,  lb. 

3.  Section  10  of  the  act  of  June  22,  1874,  does  not  affect 
transactions  that  occurred  before  December  1, 1873,  in  cases  where  the 
bankruptcy  proceedings  were  commenced  before  that  time.  Bradbury  v. 
Galloway,  D.  C.  U.  S.  Cal.,  lb. 

4.  Bond  to  dissolve  attachment.  —  A  bankrupt  may  give  a  bond 
to  dissolve  an  attachment  although  it  was  issued  more  than  four  months 
before  the  commencement  of  the  proceedings  in  bankruptcy.  Braley  v. 
Boomer,  S.  C.  Mass.,  lb. 

6.  Arrest  of  debtor  after  adjudication.  —  Bond.  —  A  debtor 
cannot  be  arrested  under  a  provisional  warrant,  after  an  adjudication  ;  and 
a  bond  given  to  release  him  from  such  arrest  is  void.     Usher  v.  Pease,  lb. 

6.  Judgment  on  Confederate  contract.  —  District  court. — 
Abatement  of  interest.  —  The  district  court,  in  the  exercise  of  its 
jurisdiction  as  a  court  of  equity,  may  reduce  the  amount  of  a  judgment 
rendered  on  a  Confederate  contract  to  the  equivalent  in  legal  money. 
The  district  court  may  require  a  judgment  creditor  to  abate  war  interest, 
when  embraced  in  a  judgment  by  default'  rendered  before  1873.  Fowler 
v.  Dillon,  D.  C.  U.  S.  E.  D.  Va.,  lb. 

7.  A  certificate  of  deposit  proved  as  a  claim  in  bankruptcy 
is  dishonored  paper,  and  no  longer  has  th6  qualities  of  a  negotiable  in- 
strument, and  a  party  who  takes  it  merely  as  security  for  an  antecedent 
debt  is  not  a  purchaser  for  value,  and  has  no  equity  superior  to  that  of  the 
real  owner.    In  re  Sime  #  Co.,  D.  C.  U.  S.  Cal.,  lb. 

8.  Act  of  June,  1874.  —  Mortgage  to  secure  loan.  —  The  Act 
of  June  22,  1874,  does  not  apply  to  transactions  that  occurred  before 
December  1,  1873,  where  the  proceedings  in  bankruptcy  were  com- 
menced before  that  time.  A  mortgage  which  is  given  to  secure  a  loan 
is  valid  although  a  period  elapses  between  the  loan  and  the  execution  of 
the  mortgage,  if  it  was  agreed  that  they  should  be  simultaneous.  In  re 
Montgomery,  D.  C.  U.  S.  Ind.,  lb. 

9.  Action  by  assignee  in  state  court.  —  Consent  of  debtor 
to  receive  judgment  as  affecting  creditor's  knowledge  of  in- 
solvency. —  A  state  court  may  entertain  an  action  brought  by  an  as- 
signee to  recover  money  received  as  a  preference.  The  consent  of  the 
debtor  to  revive  a  judgment  so  as  to  continue  the  lien  thereof  does  not 
affect  the  creditor  with  knowledge  of  insolvency,  which  he  had  no  rea- 
sonable cause  to  believe  from  any  other  facts.  Kemmerer  v.  Tool,  D.  C. 
Pa.,  lb. 

10.  Action  against  assignee  in  state  court  by  purchaser  of 

QHOSE  IN  ACTION.  —  A  party  who  purchases  a  chose  in  action  from  the 
assignee  cannot  maintain  an  action  thereon  in  his  own  name  in  a  state 
court  where  the  laws  of  the  state  do  not  permit  an  assignee  of  a  chose  in 
action  to  sue  in  his  own  name.  Leach  v.  Green,  D.  C.  U.  S.  N.  D.  K.  Y., 
12  N.  B.  R.  No.  8. 

11.  Tortious  taking  of  property  by  assignee. — Jurisdiction 
OF  STATE  COURT,  -r-  The  assignee  is  not  entitled  to  twenty  days'  notice 
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before  the  bringing  of  an  action  to  recover  property  taken  by  him  from 
the  possession  of  the  owner.  A  state  court  may  entertain  an  action 
against  an  assignee  for  the  tortious  taking  of  property  not  in  possession 
of  the  bankrupt  and  belonging  to  a  stranger.  Leighton  v.  Harwood,  S.  C. 
Mass.,  lb. 

12.  Mortgage  void  by  state  law.  —  Power  op  assignee  in 
respect  of.  —  The  assignee  cannot  impeach  the  validity  of  a  mortgage 
which  is  void  as  against  creditors  on  account  of  the  omission  to  record  it 
as  required  by  the  state  law.  In  re  Collin*,  C.  C.  U.  S.  E.  D.  N.  Y., 
lb. 

13.  Note  given  for  firm  debt,  etc.,  and  paid  after  commence- 
ment of  proceedings. — Practice.  —  Rights  of  general  credit- 
ors. —  If  a  secured  creditor,  holding  a  promissory  note  of  a  firm  given 
for  a  firm  debt,  and  indorsed  by  a  partner,  and  having  separate  property 
of  the  partner  as  security  therefor,  obtains  payment  thereof  out  of  the 
security  after  the  commencement  of  the  proceedings  in  bankruptcy,  the 
separate  creditors  may  be  allowed  a  sum  equal  to  the  amount  of  the  note 
out  of  the  firm  assets.    In  re  Foot,  D.  C.  U.  S.  N.  D.  N.  Y.,  lb. 

14.  Bankrupt  not  competent  witness  in  criminal  case.  —  A 
bankrupt  is  not  a  competent  witness  in  a  criminal  proceeding  against  him 
under  section  5132.     27.  S.  v.  Black,  C.  C.  U.  S.  Mass.,  lb. 

15.  Rule  30,  —  Fees,  Commissions,  etc.,  of  marshal.  —  Rule  30 
applies  to  services  rendered  before  its  adoption.  For  the  custody  of  prop- 
erty taken  under  a  provisional  warrant  the  marshal  is  entitled  to  be  al- 
lowed what  is  necessary,  and  actually  disbursed  and  paid  by  him  to  a 
keeper,  not  exceeding  two  dollars  and  fifty  cents  a  day.  This  allowance 
can  be  made  for  the  services  of  only  one  keeper.  The  marshal  is  not  en- 
titled to  an  allowance  for  the  custody  of  property  by  way  of  commissions 
on  its  value.  If  the  marshal  receives  money  oelonging  to  the  estate,  he  is 
entitled  to  a  commission  of  one  per  centum  on  the  first  five  hundred  dol- 
lars, and  of  one  half  of  one  per  centum  on  the  excess  over  five  hundred 
dollars.  The  marshal  is  entitled  to  one  dollar  per  hour  for  the  time  of  per- 
sons whom  he  employs  in  taking  an  inventory.  The  marshal  is  entitled 
to  the  allowance  for  the  time  of  a  party  employed  in  taking  an  inventory, 
although  that  party  also  acted  as  keeper  and  received  fees  therefor.  No 
allowance  can  be  made  for  the  time  spent  in  verifying  the  inventory  with 
the  assignee.  The  allowance  for  the  personal  attention  of  the  marshal  in 
taking  care  of  property  can  be  made  only  when  he  himself  in  person 
actually  and  necessarily  gives  his  personal  attention  and  does  not  cover 
personal  attention  by  a  deputy.  The  marshal  may  charge  ten  cents  a 
folio  for  a  copy  of  the  inventory  furnished  to  the  assignee.  The  marshal 
is  entitled  to  a  commission  of  two  per  cent,  on  the  disbursements  made 
by  him.    In  re  Johnston  $  Hall,  D.  C.  U.  S.  S.  D.  N.  Y.,  lb. 

16.  Claim  without  items  not  in  schedule. — Practice.  —  If  a 
claim,  not  placed  upon  the  schedule,  is  presented  for  proof  without  the 
items  being  given,  it  may  be  postponed  until  after  the  election  of  an 
assignee.     In  re  Milwam,  U.  C.  U.  S.  Or.,  lb. 

17.  Pleading  and  practice. —  Requisites  of  petition. — Com- 
putation OF  NUMBER  OF  CREDITORS. —  VERIFICATION  BY  ATTORNEY. — 

Depositions.  —  In  computing  the  number  of  creditors  who  must  join  in  a 
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petition,  creditors  whose  respective  debts  do  not  exceed  $250  are  not  to 
t>e  reckoned ;  but  in  computing  the  amount  all  should  be  included.  The 
nature  of  the  petitioners  debts  should  be  so  far  stated  that  the  court  may 
see  that  they  are  provable. 

A  deposition  in  proof  of  debt  cannot  supply  defects  in  the  allegations 
of  the  petition. 

A  fraudulent  stoppage  of  payment  is  an  act  of  bankruptcy.  Where  a 
fraudulent  stoppage  of  payment  of  commercial  paper  is  alleged,  it  is  suf- 
ficient to  aver  a  general  stoppage  of  payment  without  describing  any 
particular  paper. 

It  is  not  necessary  to  allege  that  a  preference  was  in  fraud  of  the 
bankrupt  act,  but  the  name  of  the  preferred  creditor  should  be  given. 

Where  a  petition  is  verified  by  an  attorney,  the  non-residence  of  his 
principal  should  be  alleged  directly,  and  not  by  way  of  recital. 

The  deposition  to  the  act  of  bankruptcy  should  be  made  on  the  personal 
knowledge  of  the  deponent,  and  make  out  zprimd  facie  case. 

Facts  relied  on  to  justify  a  warrant  of  arrest  and  seizure  should  be  set 
forth  in  separate  depositions.  In  re  Hadley,  D.  C.  U.  S.  E.  D.  Mich., 
lb. 

18.  Limitations. — In  Wisconsin  a  debt  barred  by  the  statute  of  lim- 
itations of  'the  state  cannot  be  proved.  In  re  Ncesen,  D.  C.  U.  S.  E.  D. 
Wise,  Cent  L.  J.,  Sept.  8, 1875. 

BILLS  AND  NOTES. 

The  PROMISSORY  NOTE  of  an  insane  person  discounted  by  a  bank 
in  good  faith,  and  without  the  knowledge  of  the  maker's  insanity,  may  be 
recovered  in  an  action  against  him.  Lancaster  Co.  Nat.  Bank.  v.  Moore? 
S.  C.  Pa.,  Leg.  Gaz.,  Aug.  27, 1875. 

See  Corporation,  2. 

COMMON  CARRIER. 

Liability  for  loss  of  passenger's  luggage. —  Special  contract. 
—  The  respondent  became  a  passenger  in  a  steamer  of  the  appellants  from 
D.  to  W.',  and  on  paying  his  fare  received  a  ticket  from  the  clerk  of  the 
appellants,  on  the  back  of  which  was  printed  a  notice  exonerating  the 
appellants  from  liability  for  loss,  injury,  or  delay  to  the  passenger  or  his 
luggage,  however  caused.  There  was  no  evidence  that  the  respondent  had 
been  made  aware  of  this  condition  before  or  at  the  time  that  he  took  the 
ticket.  During  the  voyage  the  steamer  was  lost  by  the  negligence  of  the 
servants  of  the  appellants,  and  the  respondent  lost  his  luggage  and  suffered 
other  damage  and  inconvenience.  Held  (affirming  the  judgment  of  the 
court  below),  that,  in  the  absence  of  proof  that  the  respondent  had  as- 
sented to  be  bound  by  the  condition  indorsed  on  the  ticket,  it  was  no 

1  Paxson,  J.,  delivering  the  opinion,  writes  :  limit  oar  decision  in  this  case  to  its  own  facts, 

"It  will   be  seen  that  the  fact  that  the  bank  and  do  not  decide  the  case  of  a  contract  made 

had  no  notice  of  the  defendant's  insanity  is  an  daring  proceedings  in  lunacy  or  after  inquisi- 

important  element  in  the  case.     The  proceed-  tion  found.    We  leave  the  effect  of  lis  pendent 

ings  in  lunacy  were  not  commenced  until  after  in  such  a  case  until  the  point  is  raised.     Nor 

the  note  was  discounted,  and  the  plaintiffs  were  does  this  decision  apply  to  conveyances  of  land, 

not  eren  affected  with  constructive  notice.    We  or  other  instruments  under  seal/1 
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defence  to  an  action  by  him  to  recover  the  loss  he  had  sustained. 
Henderson  v.  Stephenson,  Ho.  of  Lords,  Albany  L.  J.,  Aug.  28, 1878. 

CONFEDERATE  STATES. 

Concerning  the  judgments  of  the  states  composing  the  con- 
federate   STATES  RENDERED    DURING    THE    LATE    WAR.  —  The  states 

that  joined  the  Confederate  government  continued,  notwithstanding  that 
act,  to  be  states,  and  their  governments,  legislatures,  courts,  officers, 
Ac,  when  regularly  and  duly  constituted  according  to  their  own  laws, 
as  in  the  case  of  Alabama,  were  officers  de  jure  as  well  as  de  facto. 
The  acts  of  the  several  states  in  their  individual  capacities,  and  of  their 
departments  of  government,  executive,  judicial,  and  legislative,  during  the 
war,  so  far  as  they  did  not  impair  or  tend  to  impair  the  supremacy  of  the 
national  authority  or  the  just  rights  of  citizens  under  the  Constitution, 
were  valid  and  binding.  The  courts  of  Alabama,  during  the  war,  were 
a  portion  of  the  rightful  de  jure  government  of  the  state ;  and  their 
judgments,  decrees,  and  proceedings,  not  in  violation  of  the  Constitution 
and  laws  of  the  United  States,  or  of  any  right  or  obligation  arising  under 
them,  and  not  in  violation  of  the  Constitution  of  Alabama,  are  valid,  and 
must  have  operation  and  effect  accordingly.  No  act  of  the  legislature  or 
ordinance  of  a  convention  is  necessary  to  such  validity.  A  judgment  in 
an  Alabama  court  in  1861,  in  a  suit  between  persons  within  its  jurisdic- 
tion, and  a  subsequent  sale  of  land  under  execution  on  that  judgment, 
passed  a  good  title  to  the  purchaser.  Parks  v.  Coffee,  S.  C.  Ala.,  Am. 
Law  Reg.,  August,  1875. 

See  Bankruptcy,  6. 

CONSTITUTIONAL  LAW. 

Stipulation  in  charter  that  railroad  company  shall  pay  to 
state  A  PART  OF  rrs  earnings.  —  The  charter  of  the  Baltimore  and 
Ohio  Railroad  Company  for  constructing  and  operating  the  branch  rail- 
road between  Baltimore  and  Washington  contained  a  stipulation  that  the 
company  at  the  end  of  every  six  months  should  pay  to  the  state  one  fifth 
of  the  whole  amount  received  for  the  transportation  of  passengers.  This 
charter  was  accepted  and  complied  with  for  many  years,  Held,  that 
this  stipulation  was  not  repugnant  to  the  Constitution  of  the  United 
States.  B.  3r  0.  E.  R.  Co.  v.  State,  S.  C.  U.  S.,  Chicago  L.  N.,  July  24, 
1875 ;  Pac.  Law  Rep.,  July  6,' 1875. 

CONTRACT. 

See  Bills  and  Notes  ;  Common  Carrier  ;  Constitutional  Law  ; 

Corporation,  6 ;  Principal  and  Surety. 

corporation. 
1.  Cannot  excuse  negligence  by  impeaching  its  own  powers. 

—  A  bridge  corporation,  which  demands  and  receives  tolls  of  travellers,  is 
bound  to  keep  its  bridge  and  approaches  in  safe  condition  for  use,  and  can- 
not excuse  itself  by  impeaching  its  own  title  to  maintain  the  same.  Stanton 
v.  Haverhill  Bridge  Co.,  S.  C.  Vt.,  Am.  Law  Reg.,  August,  1875. 
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2.  Mutual  insurance  company,  —  Subscription.  —  Deposit  note. 
— The  charter  of  a  mutual  fire  insurance  company  provided  that  every 
person  becoming  insured  therein  should  pay  upon  the  execution  of  his 
policy  the  premium  thereon,  and  in  addition  thereto  deposit  his  written 
agreement  to  hold  himself  liable  for  an  equal  amount  in  the  capital  stock 
of  the  company,  to  be  assessed  and  collected  by  the  directors  in  such  sums 
and  at  such  times  as  they  should  deem  expedient ;  that  all  premiums  and 
deposits  thus  made  should  be  considered  the  absolute  funds  of  the  com- 
pany, and  be  applied,  first,  to  the  payment  of  the  expenses  of  the  com- 
pany ;  secondly,  of  money  borrowed ;  and,  thirdly,  of  losses  and  notes 
given  in  payment  of  losses ;  and  in  case  losses  should  happen  so  as  to 
consume  the  absolute  funds  of  the  company,  each  member  should  be  held 
to  pay,  at  the  discretion  of  the  directors,  during  the  term  of  his  policy,  a 
sum  not  exceeding  two  dollars  for  each  dollar  of  premium  and  deposit. 
Held,  that  such  a  deposit  note  was  subject  to  collection  at  any  time,  at  the 
discretion  of  the  directors,  for  the  purpose  of  discharging  expenses,  debts, 
and  losses  of  the  company ;  that  it  was  not  necessary  to  enforce  payment 
of  such  notes  by  a  general  assessment ;  and  that  such  note  might  be  col- 
lected to  pay  losses  and  expenses  which  accrued  before  maker  became  a 
member  of  the  corporation.  — Nashua  Fire  Ins.  Co.  v.  Moore,  S.  C.  N.  H., 
Ins.  L.  J.,  July,  1875. 

8.  Giving  note  or  pleading  general  issue  an  admission  of 
existence  of  CORPORATION. —  One  who  gives  a  note  to  a  corporation 
will  not  be  permitted  to  deny  that  there  is  such  a  corporation.  In  an 
action  brought  by  a  corporation,  the  defendant,  by  pleading  the  general 
issue,  admits  that  plaintiffs  are  a  corporation  capable  of  sustaining  an 
action,   lb. 

4.  Provision  in  by-laws  as  to  election  of  directors.  —  A  provi- 
sion in  the  by-laws  of  a  corporation,  which  requires  the  directors  to  be 
chosen  at  the  annual  meetings  of  the  corporation,  is  directory  only,  and 
not  restrictive.  Its  observance  is  not  essential  to  the  exercise  of  the 
power  of  election,  lb. 

5.  The  legality  of  the  election  of  directors  of  a  corporation 
cannot  be  brought  collaterally  in  question  ;  but  proceedings  must  be  in- 
stituted for  the  express  purpose  of  evicting  them,  if  not  properly  elected,  lb. 

6.  A  minority  of  the  projectors  of  a  contemplated  corpora- 
tion, to  be  afterwards  called  into  existence,  have  no  power  to  enter  into 
contracts  on  behalf  thereof,  which  shall  be  binding  upon  it  when  created. 
To  render  such  corporation  liable,  their  action  must  be  shown  to  have  been 

atified  or  accepted  by  it  after  its  creation. — BelVs   Q-ap  JR.  JR.   Co.  v. 
Christy,  S.  C.  Pa.,  Leg.  Gaa.,  Sept.  3, 1875. 

CRIMINAL  LAW. 

1.  The  defence  of  autrefois  convict  is  a  common  law  defence, 
available  in  every  case  where  a  man  is  put  in  peril  more  than  once  for  the 
same  act,  whether  the  charges  are  made  before  magistrates  or  tried  before 
a  jury,  and  it  makes  no  difference  that  in  either,  or  both  cases,  proceed- 
ings are  taken  under  special  enactment.  Therefore,  where  on  the  same 
facts  a  conviction  had  been  obtained  against  the  appellant,  first  under  5 
&  6  Will.  4,  c.  50,  s.  78,  and  then  under  24  &  25  Vict.  c.  100,  s.  42 : 
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Held)  that  the  second  conviction  was  illegal  and  should  be  quashed. 
Wemt/8  v.  Hopkins,  Ct.  Q.  B.,  Cent.  L.  J.,  Aug.  6,  1875. 

2.  Sals  of  intoxicating  liquors.  —  Ale  and  cider.  —  Whether 
ale  and  cider  are  "  intoxicating  liquors/'  within  the  meaning  of  the  stat- 
ute, is  a  question  of  fact  for  the  jury.  State  v.  Biddle,  S.  C.  N.  EL,  Leg. 
Gaz.,  Aug.  20, 1875. 

S.  Forgery.  —  Letter  of  introduction.  —  Accused  was  indicted  for 
forging  a  letter  in  the  following  words :  — 

44  H.  A.  Fonda,  Superintendent.  To  any  railroad  superintendent : 
The  bearer,  T.  H.  Wiley,*  has  been  employed  on  the  A.  &  S.  R.  R. 
as  brakeman  and  freight  hand.  He  goes  west  to  find  a  more  lucrative 
position.  Any  courtesies  shown  him  will  be  duly  appreciated,  and  re- 
ciprocated should  opportunity  offer.  Very  resp'y  and  truly  yours,  H.  A. 
Fonda,  Supt."  Held*  that  the  letter  was  not  a  subject  of  forgery.  Wa- 
terman v.  People^  S.  C.  111.,  Leg.  Gaz.,  Aug.  27, 1875. 

4.  Presumptions  of  malice.  —  Malice  and  intent  to  kill  will  be  pre- 
sumed from  the  use  of  a  deadly  weapon,  if  the  killitig  is  not  accidental. 
McCue  v.  Commonwealth^  S.  C.  Pa.,  Leg.  Int.,  Sept.  3, 1875. 

DAMAGES. 

See  Evidence,  2. 

ESTOPPEL. 

The  acts  of  public  officers  cannot  work  an  estoppel  against  the 
state.    People  v.  Brown,  S.  C.  111.,  Cent.  L.  J.,  Aug.  20, 1875. 

EVIDENCE. 

1.  Unstamped  instruments  to  show  an  admission.  —  Where  a 
written  instrument,  not  the  foundation  of  the  action,  is  offered  in  evidence 
by  a  person  not  a  party  to  the  instrument,  as  an  admission  of  the  adverse 
party,  touching  a  matter  in  issue,  the  fact  that  it  is  not  stamped,  as  re- 
quired  by  the  act  of  Congress,  is  no  ground  of  objection  to  its  admission. 
JReis  v.  Bellman,  S.  C.  Ohio,  .Leg.  Gaz.,  Aug.  18, 1875. 

2.  Damages  fob  property  taken  by  railroad.  —  It  is  the  settled 
rule,  that  the  measure  of  damages  for  property  taken  for  the  use  of  a  rail- 
road is  the  difference  between  the  value  of  the  property  as  a  whole  before 
the  opening  of  the  road,  and  its  value  as  affected  by  the  road ;  and  in  an 
action  by  the  owner  for  damages  against  the  company,  it  is  competent  for 
the  defendants  to  offer  in  evidence  the  owner's  acts  and  declarations,  as 
a  means  of  fixing  the  value  of  the  property.  East  Brandyurine,  fie.  R.  R. 
Co.  v.  Ranch)  S.  C.  Pa.,  Leg.  Gaz.,  Aug.  20, 1875. 

See  Bankbuptct,  14. 
FRAUD. 

Inducing  testator  not  to  sign  codicil  with  promise  to  cabby 
out  the  samps.  —  Tbust.  —  An  aunt  of  the  respondent,  with  whom  she 
lived,  and  to  whom  by  her  will  she  had  given  all  her  property,  upon  her 
death-bed  desired  to  change  her  will  and  give  a  certain  piece  or  real  estate 
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_  _         ..    _ m 

to  a  niece,  and  had  a  codicil  prepared  for  that  purpose.  Before  signing 
the  codicil,  she  wished  to  secure  the  consent  of  the  respondent  to  the 
change  and  had  him  called  in  for  the  purpose.  After  hearing  her,  he 
replied  that  she  was  weak  and  that  she  need  not  trouble  herself  to  sign 
the  codicil,  but  that  he  would  deed  the  property  to  the  niece  and  carry 
out  her  wishes.  Trusting  in  his  promise,  she  did  not  change  her  will. 
After  her  death,  the  respondent  refused  to  convey  to  the  niece.  On 
a  bill  in  equity  brought  by  her  to  compel  him  to  convey,  it  was  held 
that  he  took  the  property  under  a  trust  for  her,  which  a  court  of  equity 
would  enforce.  And  held,  too,  that  the  case  was  one  of  fraud,  it  being 
clearly  inferrible,  from  his  refusal  to  convey  after  the  death  of  the  testatrix, 
that  he  made  his  promise  to  her  with  an  intention  not  to  perform  it.  The 
procuring  of  property  upon  a  promise  which  the  party  at  the  time  does 
not  intend  to  perform  is  a  fraud.  And  it  makes  no  difference  whether  the 
property  is  real  or  personal.  Dowd  v.  Tucker,1  S.  C.  Conn.,  Am.  Law 
Reg.,  Aug.  1875. 

HIGHWAY. 
See  Pboximatb  Cause. 

INSANITY. 

See  Bills  and  Notes. 

INSURANCE. 

1.  Condition  not  to  insube  in  anothee  company.  —  The  plaintiff 
obtained  a  policy  of  insurance  from  the  Niagaral  nsurance  Company  on 
certain  property,  which  contained  a  condition  that  "  if  the  assured  shall 
have  existing,  during  the  existence  of  this  policy,  any  other  contract  for 
insurance  (whether  valid  or  not)  on  the  same  property,  unless  consented 
to,  &c,  then  this  insurance  shall  be  void.'9  Afterwards,  without  sur- 
rendering or  cancelling  this  policy,  he  obtained  a  policy  from  defendants 
on  part  of  the  same  property,  which  contained  the  usual  condition  against 

1  In  a  note  to  this  case  Judge  Rbofibld  press  such  intention  in  the  mode  prescribed  in 

writes :  "  The  precise  point  was  decided  in  an  the   statute   of  wills.     But  there  can  be  no 

early  case ;  Deventih  v.  Baines,  Prec.  Ch.  3.  And  question  in  regard  to  cases  of  the  same  charac- 

the  same  principle  is  declared  in  Oldham  v.  Litch>  ter  with  the  principal  case.   So,  too,  it  has  been 

ford,  2  Vera.  506  ;  and  in  Barrow  v.  Greenough,  held  that  one  may  make  a  binding  contract  to 

3  Ves.  Jr.  152  ;  Chamberlain  v.  Agar,  2  Ves.  &  dispose  of  a  portion,  or  all  his  estate,  in  a  par- 

B.  262 ;  AfcCormic  v.  Grogan,  L  R.  4  H,  Lds.  ticular  manner  by  his  will,  as  in  the  case  of 

82 ;  Norris  v.  Frater,  L.  K.  15  Eq.  318.    And  marriage  settlements,  and  that  a  court  of  equity 

some  American  cases  have  taken  the  same  view :  will  carry  the  contract  into  effect  after  the  de- 

Chamberlaine  v.  Chamberlaine,  Freem.  Ch,  34 ;  cease  of  the  testator,  or  even  before  probably, 

Nutt  v.  Nutt,  2  C.  &  P.  430 ;    Yale*  v.  Cole,  1  except  as  the  party,  unless  limited  in  time  by 

Jones  Eq.  110.    See  also  1   Story  Eq.  Jur.  §  the  terms  of  the  contract,  would  have  all  his  liie- 

105  a.     The  question  is  learnedly  discussed  in  time  to  make  his  will  according  to  the  stipula- 

William*  v.  Fitch,  18  N.  Y.  547;   Redf.  Lead,  tions  of  his  contract,,  and  consequently  a  bill 

Am.  Cases  on  Wills,  607,  and  the  same  views  during  his  lifetime  for  specific  performance  of 

maintained.  the  contract  would  be  held  premature.    John- 

"But  as  it  is  well  settled  that  courts  of  equity  ton  v.  Mubbell,  2  Stock.  Ch.  332.     We  regard 

cannot  reform  a  will  so  as  to  give  it  the  effect  the  case  as  one  of  special  interest,  in  consequence 

intended,  we  should  not  be  surprised  to  find  a  of  the  principle  involved  being  one  of  iropor- 

very  general  impression  among  the  profession  tance,  and  at  the  same  time  not  so  fully  under- 

that  equity  does  not  interfere  to  give  effect  to  stood  by  the  profession  at  large  as  many  others 

the  intentions  of  the  testator  in  any  case,  where  of  far  less  significance." 
for  any  reason  he  has  omitted  or  failed  to  ex- 
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double  insurance.  Up  to  the  time  the  property  was  destroyed,  the  plain- 
tiff was  not  aware  of  the  condition  in  either  policy,  and  acted  in  good 
faith  throughout.  Held,  that  insurance  in  the  Niagara  Company  was  sub- 
sisting, within  the  fair  meaning  of  the  condition  in  the  defendants9  pol- 
icy at  the  time  that  policy  was  obtained,  so  that  the  plaintiff  could  not 
recover  in  this  action  for  property  covered  by  the  Niagara  policy.  Gee  v. 
Cheshire  Mut.  Fire  Ins.  Co.,  S.  C.  N.  H.,  Ins.  L.  J.,  July,  1875. 

2.  Preleminar y  agreement.  —  Construction  op  policy.  —  Refor- 
mation of  policy.  —  Application  was  made  for  insurance  "  on  the  charter 
party  of  the  bark  Maria  Henry,  voyage  from  Liverpool  to  Cuba,  and  to 
Europe  via  Falmouth,  for  orders  where  to  discharge.9'  After  some  con- 
troversy regarding  the  rate,  the  company  wrote :  "  We  will  write  upon  the 
charter  of  the  bark  Maria  Henry,  as  proposed  by  you,  Europe  to  Cuba 
and  back  to  Europe  at  3J  per  cent.  net.  It  is  worth  something,  you 
know,  to  cover  the  risk  at  the  port  of  loading  in  Cuba."  The  insured 
responded,  "  I  accept  your  proposition.  Please  insure,  at  and  from  Liver- 
pool to  Cuba,  and  to  Europe  via  a  market  port  for  orders  where  to 
discharge."  The  policy  was  "on  charter  of  bark  Maria  Henry,  at  and 
from  Liverpool  to  port  of  discharge  in  Cuba,  and  at  and  thence  to  port  of 
advice  and  discharge  in  Europe."  The  vessel  proceeded  to  port  of  dis- 
charge and  thence  to  another  port  of  loading  in  Cuba,  and  was  lost  on  her 
return  voyage  to  Europe.  Held,  that  the  correspondence  formed  a  pre- 
liminary  element,  and  the  insured  had  a  right  to  aasume  that  the  policy, 
which  was  intended  to  put  the  agreement  in  more  full  and  formal  shape, 
conformed  to  the  agreement.  The  language  of  the  company,  "  It  is  worth 
something,  you  know,  to  cover  the  risk  of  loading  in  Cuba,"  imply  that 
the  port  of  loading  might  be  one  other  than  the  port  of  discharge,  and 
that  equity  would  reform  the  contract  as  expressed  in  the  policy,  to  allow 
the  use  of  a  second  port  in  Cuba.  Equitable  Safety  Ins.  Co.  v.  Heame, 
S.  C.  U.  S.,  lb. 

3.  Waiver  by  insurer  defined.  —  Incidental  information  by  a 
brother  to  the  agent  that  insured  had  moved  within  the  prohibited  limits, 
and  in  reply  to  an  offer  of  agent  to  obtain  a  permit,  that  he  would  attend 
to  it  if  it  did  not  cost  too  much,  cannot  be(  construed  as  a  waiver  of  the 
policy  condition  as  to  residence  when  coupled  with  a  notice  on  the  face  of 
the  policy  that  no  agent  had  a  right  to  waive  its  conditions.  Subsequent 
to  the  removal  of  the  insured  and  the  conversation  with  his  brother,  but 
prior  to  the  season  covered  by  the  prohibition,  the  agent  wrote  a  letter  to 
the  insured  acknowledging  receipt  of  premium  and  encouraging  him  to 
keep  his  policy  in  force.  Held,  that  this  was  not  such  a  knowledge  of 
the  agent  and  waiver  of  the  condition  as  bound  the  company.  Lorie  v. 
Conn.  MvJt.  Life  Ins.  Co.,  C.  C.  U.  S.  W.  D.  Mo.,  Ins.  L.  J.,  August,  1875. 

4.  Where  death  was  caused  by  use  of  inhibited  article 
under  direction  of  A  physician.  —  Where  a  policy  of  life  insurance 
contains  a  warranty  clause,  that  if  the  death  of  the  insured  shall  be  caused 
by  the  use  of  intoxicating  drinks,  or  opium,  the  policy  shall  be  null  and 
void,  such  clause  only  covers  the  voluntary  use  by  the  assured  of  such 
drinks,  or  opium,  or  both,  to  a  degree  that  shall  cause  his  death ;  and 
does  not  apply  to  a  case  in  which  alcoholic  liquors,  or  opium,  or  both,  are 
administered  by  a  physician  to  the  insured,  in  treating  him  in  sickness. 
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and  they  or  either  cause  death,  though  such  sickness  may  have  been  oc- 
casioned by  their  excessive  voluntary  use  by  the  assured.  If.  Y.  Life  Ins. 
Co.  v.  La  Boiteaux,  S.  C.  Cin.,  Am.  Law  Rec.,  July,  1875. 

5.  Insured  mAy  by  will  dispose  of  a  policy  of  life  insurance. — Wil- 
liams v.  Corson,  Ch.  Ct.  of  Nashville,  Cent.  L.  J.,  Aug.  13, 1875. 

6.  What  constitutes  payment  of  complete  annual  premium.  — 
Policy  not  forfeited  for  failure  to  pay  interest  on  premium 
NOTE.  —  A  policy  on  the  ten  year  plan  provided  that  if  default  should  be 
made  in  the  payment  of  any  premium,  the  cdmpany  would  pay  as  many 
tenth  parts  of  the  original  sum  insured  as  there  shall  have  been  complete 
annual  premiums  paid,  at  the  time  of  such  default.  The  premiums  were 
payable,  part  in  cash  and  part  in  notes.  The  notes  provided  that  the 
interest  on  them  should  be  paid  annually,  or  the  policy  be  forfeited. 
Two  annual  premiums,  part  in  cash  and  part  in  notes,  as  the  interest  due 
had  been  paid,  and  then  default  was  made.  Held,  that  this  constituted 
payment  of  two  complete  annual  premiums,  and  there  could  be  no  for- 
feiture as  to  two  tenths  of  the  whole  sum  named  in  the  policy,  for  sub- 
sequent failure  to  pay  interest  on  the  outstanding  notes.  Ohde  v.  N.  W. 
Mut.  Life  Ins.  Co.,  S.  C.  Iowa,  Cent.  L.  J.,  Sept.  8,  1875. 

See  Corporation,  2. 

INTEREST. 

See  Bankruptcy,  6. 

INTERNAL  REVENUE. 

Succession  tax. — Construction  of  "accrued." — The  testator 
died  December  4, 1867,  leaving  real  estate  to  his  widow  for  life,  remainder 
to  plaintiff.  The  widow  died  June  17, 1872.  A  succession  duty  was  as- 
sessed upon  plaintiff,  which  he  paid  under  protest.  Held,  that  the  tax 
had  not  "  accrued  "  to  the  United  States  60  as  to  be  saved  under  section 
17  of  the  Act  of  July  14,  1870,  from  the  general  repeal  contained  in 
said  act.    Mason  v.  ulapp,  C.  C  U.  S.  Mass.,  Leg.  Gaz.,  Aug.  27, 1875. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  2. 

JUDGMENT. 

See  Bankruptcy,  6 ;  Confederate  States. 

LIMITATIONS,  STATUTE  OF. 

See  Bankruptcy,  18. 

MORTGAGE. 

See  Bankruptcy,  8, 12, 

NEGLIGENCE. 

1.  Injury  to  person,  not  a  passenger,  acting  as  escort.— 
Plaintiff  escorted  a  lady  and  infant  child  to  defendant's  depot  at  night, 
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-with  a  view  to  placing  them  in  the  ladies'  car.  The  train  had  been  stopped 
so  that  said  car  was  some  distance  from  the  platform,  and  it  was  necessary 
for  plaintiff  to  pass  through  a  number  of  dark  cars  to  reach  it.  Before 
the  lady  and  child  were  seated,  the  train,  without  any  signal,  was  started, 
and  plaintiff  in  getting  off  was  injured.  Held,  that  defendant  was  liable, 
the  questions  of  fact  having  been  found  in  plaintiff's  favor  by  a  jury.  Doss 
v.  M.  K  #.  T.  Ry  Co.,  S.  C.  Mo.,  Cent.  L.  J.,  Aug.  20, 1875. 

2.  Railroad.  —  Blowing  whistle.  —  Contributory  negligence. 
—  The  plaintiff  was  driving  a  horse  known  to  be  afraid  of  locomotives,  upon 
a  road  parallel  and  contiguous  to  defendants'  railroad.  The  engineer  of 
an  approaching  train  blew  the  whistle  of  the  locomotive  once  or  twice, 
which  caused  the  horse  to  run  off,  and  the  plaintiff  was  thereby  thrown 
from  the  vehicle  and  injured.  Held  (reversing  the  judgment*  of  the  court 
below),  that  the  question  whether  the  use  of  the  whistle  was  negligent 
was  for  the  jury,  but  not  whether  any  use  thereof  was  such.  Held, 
further,  that  the  use  of  a  horse  known  to  be  afraid  of  locomotives  in  the 
vicinity  of  a  railroad  was  contributory  negligence.  P.  W.  $  B.  JB.  It. 
Co.  v.  Stringer,  S.  C.  Pa.,  Cent.  L.  J.,  Aug.  27,  1875. 

3.  Injury  by  spares  from  locomotive.  —  In  an  action  against  a 
railway  company  to  recover  for  a  warehouse  burned  by  the  emission  of 
sparks  from  one  of  its  engines,  the  court,  at  the  instance  of  the  plaintiff, 
charged  the  jury  that  "  it  is  the  duty  of  the  defendant,  and  was  its  duty, 
to  operate  its  engines  and  locomotives  and  run  the  same  so  as  to  guard 
against  any  accident  by  fire,  and  to  employ  such  machinery  and  other 
agencies  for  safety  to  property  as  might  be  necessary  to  avoid  accidental 
destruction,  whether  such  machinery  was  then  in  common  use  or  not,  on 
railroads."  Held,  that  the  instruction  was  erroneous,  as  the  principle  it 
announces  would  make  the  defendant  a  guarantor  or  insurer  against  ac- 
cidents by  fire. 

In  the  same  case  the  court  instructed  the  jury  that  if  the  destruction  of 
the  plaintiff's  warehouse  was  caused  by  fire  escaping  from  the  engine  of 
the  defendant  while  being  operated  by  its  servants,  such  escape  of  fire  is, 
of  itself,  evidence  of  negligence  on  the  part  of  the  defendant.  Held,  that 
the  instruction  ought  to  have  been  qualified  before  being  given,  as  the 
statute  only  makes  such  fact  primd  facie  evidence  of  negligence,  not  con- 
clusive. T.  W.  £  W.  B?y  Co.  v.  Larman,  S.  C.  111.,  Leg.  Gaz.,  Aug.  20, 
loTo. 

See  Common  Carrier  ;  Corporation,  1. 

partnership. 

Where  partner  uses  partnership  funds  in  formation  of  new 
firm.  —  Where  a  partnership  intrusts  money  to  a  member  of  the  firm  to 
be  used  in  the  partnership  business,  and  such  member,  without  the 
knowledge  or  consent  of  his  copartners,  forms  a  new  partnership  relation 
with  another  person,  to  engage  in  like  business,  and  pays  over  the  money 
to  the  new  firm,  whereby  it  is  lost,  he  thereby  becomes  liable '  to  his  co- 
partner for  its  loss.  Reh  v.  Hellman,  S.  C.  Ohio,  Leg.  Gaz.,  Aug.  18, 
1875 ;  W.  L.  R.,  Aug.  10, 1875. 
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PLEADING  AND  PKACTICE. 

1.  Allegation  of  excessive  foece.  —  Plaintiff  alleged  in  his  dec- 
laration concerning  an  expulsion  from  the  car  of  a  railroad  company,  that 
the  servants  of  the  company  "  did  forcibly,  and  with  great  violence  thrust 
and  eject  plaintiff  from  the  said  cars."  Held,  that  such  allegation  did 
not  imply  that  excessive  force  was  used,  there  being  nothing  to  show 
how  much  force  was  necessary,  and  no  averment  that  the  plaintiff  did  not 
resist,  or  that  the  force  employed  was  wanton.  Churchill  v.  C.  $  A.  R. 
B.  Co.,  S.  C.  111.,  Leg.  Gaz.,  Aug.  13, 1875. 

2.  Instructions  calculated  to  confuse. — Whenebbob. — Where 
one  instruction  states  the  defendant's  liability  more  strongly  than  the  law 
warrants,  and  another  of  the  series  states  it  correctly,  if  that  were  the 
only  error,  and  the  instructions  were  upon  minor  points,  this  court  would 
probably  not  reverse ;  but  where  the  two  instructions  relate  to  the  vital 
points  in  issue,  they  are  calculated  to  confuse  the  jury,  and  the  latter  in- 
struction will  not  cure  the  error.  T.  W.  &  W.  Ryy  Co.  v.  Larman,  S.  C. 
HI.,  Aug.  20,  1875. 

See  Bankruptcy,  1,  2,  4, 10, 13, 15, 16, 17 ;  Cobpobation,  3. 

PRINCIPAL  AND  SURETY. 

Contract  of  subety.  —  Death  of  pbincipal.  —  Where  D.  became 
surety  for  R.  as  agent  of  plaintiff  in  a  bond,  by  which  the  obligors  bound 
themselves,  their  heirs,  executors,  and  administrators,  jointly  and  severally, 
the  conditions  of  the  bond  being  that  R.  should  promptly  pay  over  to  the 
plaintiff  all  moneys  coming  into  his  hands  from  time  to  time  for  and 
during  the  time  he  should  officiate  as  agent  of  the  plaintiff.  Held*  that 
the  death  of  the  surety  did  not  terminate  the  obligation  entered  into  by 
him  when  he  signed  the  bond,  and  that  his  heirs  and  legal  representatives 
were  bound  for  a  failure  of  the  agent  to  pay  over  occurring  after  the  death 
of  D.  and  during  the  agency  of  K.  Koyal  Ins.  Co.  v.  Davie*,  S.  C. 
Iowa,  West.  Jur.,  August,  1875. 

PROXIMATE  CAUSE. 

Defect  IN  highway.  —  When  a  horse,  through  fright  at  the  striking 
of  the  carriage  to  which  he  is  attached,  against  an  obstruction  in  the  high- 
way, becomes  uncontrollable,  runs  away,  and  injures  the  driver  by  throw- 
ing him  out,  the  defect  in  the  highway  is  the  prpximate  cause  of  the 
injury.  —  Clark  v.  Lebanon,  S.  C.  Me.,  Chicago  L.  N.,  Aug.  14,  1875. 

RAILROAD. 

Lay-oveb  ticket.  —  Limitation  of  time  in  which  ticket  is  to  be 
used.  —  Railroad  companies  not  being  bound  to  give  a  lay-over  ticket, 
when  they  do  it  is  upon  the  terms  agreed  upon  by  the  parties,  neither 
having  the  right  to  disregard  them,  when  given  and  accepted.  And 
when  a  passenger  accepts  a  lay-over  ticket  marked  good  for  thirty  days 
only,  he  is  bound  by  the  terms  imposed ;  and  to  make  the  same  available 
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must  use  it  within  the  time  prescribed.     Churchill  v.  C.  $  -4.  R.  It.  Co., 
S.  C.  111.,  Leg.  Gaz.,  Aug.  13, 1875. 

See  Constitutional  Law  ;  Evidence,  2 ;  Negligence,  1,  2,  3. 

REMOVAL  OF  CAUSES. 

1.  Construction  of  sec.  639  revised  statutes.  —  A  citizen  of  this 
state  brought  an  action  in  the  supreme  court  of  this  state  against  a 
corporation  created  by  the  Legislature  of  the  State  of  Connecticut,  and 
having  its  principal  place  of  business  in  the  latter  state.  A  trial  was 
had  before  a  jury,  who  returned  a  verdict  for  the  plaintiff.  Exceptions 
taken  to  certain  rulings  of  the  court  by  the  defendants  were  transferred  to 
the  full  bench,  and  overruled,  and  judgment  was  rendered  for  the  plaintiff 
on  the  verdict.  The  defendants  then  sued  out  a  writ  of  review,  and  at 
the  September  term,  1874,  filed  a  petition  for  the  removal  of  said  action 
to  the  circuit  court  of  the  United  States  for  the  district  of  New  Hamp- 
shire. Held,  that  under  the  third  clause  of  sec.  639  of  the  Rev.  Stats,  of 
the  United  States,  providing  for  the  removal  of  a  cause  from  a  state 
court  to  the  circuit  court  of  the  United  States  upon  a  petition  filed  "  at 
any  time  before  the  trial  or  final  hearing  of  the  cause,"  such  a  petition 
cannot  be  filed  after  one  trial  has  been  had  by  the  parties,  although  the 
action  is  one  where  review  will  lie.  Whittier  v.  Hartford  Fire  Ins.  Co., 
S.  C.  N.  H.,  Ins.  L.  J.,  August,  1875. 

2.  Proceeding  in  state  court  to  condemn  land.  —  A  proceeding 
instituted  by  a  railroad  company  in  a  state  court  to  condemn  land  for  its 
use,  may  be  removed  to  the  federal  circuit  court,  under  the  acts  of  Con- 
gress applicable  to  the  removal  of  causes,  where  the  landowner,  who  pe- 
titions for  such  removal,  is  a  resident  of  another  state.  Warren  v.  Wise. 
Valley  B.  It.  Co.,  C.  C.  U.  S.  W.  D.  Wise,  Cent.  L.  J.,  Aug.  20, 1875. 

SUBSCRIPTION. 
See  Corporation,  2. 

TRUSTS. 

See  Fraud. 

will. 

1.  Construction.  —  A  testator  disposed  of  his  property  by  will  as  fol- 
lows :  "  I  give  and'devise  to  my  executors  hereinafter  named,  —  my  brother 
W.  T.  and  my  son  J.  W.  T.,  —  in  trust,  my  present  dwelling-house, 
situate  ....  for  the  sole  use,  improvement,  and  benefit  of  my  son  J.  W. 
T.  and  his  heirs,  subject  to  the  particular  interest  of  a  part  of  the  same 
before  given  to  my  wife,  S.  T."  S.  T.  having  died,  J.  W.  T.  took  pos- 
session of  the  property  and  after  many  years  died,  having  devised  the 
same  to  his  wife,  H.  E.  T.  Held,  the  devise  to  W.  T.  and  J.  W.  T., 
though  without  words  of  inheritance,  passed  a  fee  in  the  estate,  which 
upon  the  death  of  the  original  testator  vested  immediately  in  J.  W.  T.  by 
force  of  the  statute  of  uses,  said  fee  being  qualified  and  incumbered, 
during  the  lifetime  of  S.  T.,  by  her  "  particular  interest "  therein ;  and  on 
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the  death  of  J.  W.  T,  his  wife  took,  by  devise  from  him,  an  absolute 
legal  estate  in  fee  simple.  Tapparis  App.,  S.  C.  N.  HM  W.  L.  R.,  Aug. 
24,  1875. 

2.  Ibid.  —  The  testator  also  bequeathed  as  follows :  "  I  give  to  the  said 
W.  T.  and  J.  W.  T.,  in  trust,  the  sum  of  ten  thousand  dollars,  to  be 
made  permanent  and  secure  by  mortgages  on  real  estate,  or  otherwise,  as 
said  trustees  may  consider  most  advisable  ;  the  interest  of  said  sum  to  be 
disposed  of  by  my  trustees  in  manner  following,  to  wit :  two  hundred  dol- 
lars to  be  paid  annually  to  my  wife  S.  T.,  so  long  as  she  shall  remain  my 
widow,  and  no  longer ;  the  proceeds  of  the  remainder  of  the  interest  of 
said  sum  to  be  paid  to  my  son  J.  W.  T.,  or  his  heirs,  annually,  or  oftener 
should  it  be  considered  advisable  and  necessary,  during  the  natural  life  of 
my  son  J.  W.  T. ;  and  at  his  decease  it  is  my  will  and  intention  to  give 
the  said  sum  of  ten  thousand  dollars,  in  trust,  to  my  grandchildren  in 
equal  proportions,"  Ac.  Held,  on  the  death  of  the  original  testator  this 
fund  vested  in  his  grandchildren,  subject  only  to  the  trust  in  favor  of 
S.  T.  and  J.  W.  T. ;  and  on  the  death  of  6.  T.  and  J.  W.  T.  the  fund  did 
not  revert  to  the  estate  of  the  original  testator,  but  the  said  grandchildren 
took  an  absolute  title  in  the  fund,  discharged  of  all  trusts.  The  words 
44  in  trust,"  as  used  in  the  last  line  of  the  testator's  bequest  above  recited, 
were  construed  as  words  of  designation  and  description  merely.     18. 

See  Fraud  ;  Insurance,  5. 


supreme  court  of  the  united  states. 

[October  Term,  1874.] 
patent.  —  44  new  article  of  manufacture." 

THE  RUBBER-TIP  PENCIL  COMPANY  v.  HOWARD. 

An  article  of  manufacture,  to  be  patentable  as  such,  must  be  an  invention,  in  the  usual 
sense  of  the  word.  A  rubber  head,  to  be  used  upon  lead  pencils,  although  a  new  article 
of  commerce,  is  not  the  proper  subject  of  a  patent. 

APPEAL  from  the  circuit  court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court. 

On  the  23d  of  July,  1867,  James  B.  Blair,  claiming  to  be  the  original  and 
first  inventor  or  discoverer  of  u  a  new  and  useful  rubber  head  for  lead  pen- 
cils,9' received  a  patent  for  his  invention.  He  claimed/4  as  a  new  article  of 
manufacture,  an  elastic  erasible  pencil  head  made  substantially  in  manner 
as  described."  In  his  specifications  he  stated  that  he  had  "  invented  a 
new  and  useful  cap  or  rubber  head,  to  be  applied  to  lead  pencils,  &c,  for 
the  purpose  of  rubbing  out  pencil  marks."  The  "  nature  of  his  inven- 
tion," he  said,  was  u  to  be  found  in  a  new  and  useful  or  improved  rubber 
or  erasive  head  for  lead  pencils,  &c,  and  consists  in  making  the  said  head 
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of  any  convenient  external  form,  and  forming  a  socket  longitudinally  in 
the  same  to  receive  one  end  of  a  lead  pencil  or  a  tenon  extending  from  it." 
"  The  said  head,"  he  goes  on  to  say,  "  may  have  a  flat  top  surface,  or  its 
top  may  be  of  a  semicircular  or  conical  shape,  or  any  other  that  may  be 
desirable.     Within  one  end  of  the  said  head  I  form  a  cylindrical  or  .other 
proper  shaped   cavity.      This  socket  I  usually  make  about  two  thirds 
through  the  head,  and  axially  thereof ;  but  if  desirable,  the  socket  or  bore 
may  extend  entirely  through  the  said  head.     The  diameter  of  the  socket 
should  be  a  very  little  smaller  than  that  of  the  pencil  to  be  inserted  in  it* 
The  elastic  erasive  head,  so  made,  is  to  fit  upon  a  lead  pencil  at  or  near 
one  end  thereof,  and  to  be  so  made  as  to  surround  the  part  on  which  it  is 
to  be  placed,  and  be  held  thereon  by  the  inherent  elasticity  of  the  material 
of  which  the  head  may  be  composed.    The  said  head  is  to  be  composed  of 
India  rubber,  or  India  rubber  and  some  other  material  which  will  increase 
the  erasive  properties  of  the  head."    Drawings  were  attached  to  his  specifi- 
cations, which,  as  was  said,  exhibited  "  the  elastic  head  so  made  as  to  cover 
the  end  as  well  as  to  extend  around  the  cylindric'sides  of  the  pencil ;  but," 
it  was  added,  "  it  is  evident  that  the  contour  of  the  said  head  may  be  va- 
ried to  suit  the  fancy  or  the  taste  of  an  artist  or  other  person,  and  I  do  not 
limit  my  invention  to  the  precise  forms  shown  in  the  drawings,  as  it  may 
have  such  or  any  other  convenient  for  the  purpose,  so  long  as  it  is  made 
so  as  to  encompass  the  pencil  and  present  an  erasive  surface  about  the 
sides  of  the  same.     A  head  made  in  my  improved  manner,  and  applied  to 
a  pencil  as  above  set  forth,  is  of  great  practical  utility  to  bookkeepers, 
accountants,  and  various  other  persons.     The  pointed  form  of  the  head 
will  be  very  useful  to  draughtsmen  in  erasing  lines  from  their  drawings, 
when  it  may  be  desirable  not  to  erase  other  lines  in  close  proximity  to 
that  which  it  is  desirable  to  erase.     The  elastic  or  rubber  pencil  head, 
made  as  above  set  forth,  may  be  applied  not  only  to  lead  pencils,  but  to 
ink  erasers  and  other  articles  of  like  character." 

The  first  question  which  naturally  presents  itself  for  consideration  at 
the  outset  of  this  inquiry  is,  whether  the  new  article  of  manufacture, 
claimed  as  an  invention,  was  patentable  as  such.  If  not,  there  is  an  end  of 
the  case  and  we  need  not  go  further. 

A  patent  may  be  obtained  for  a  new  or  useful  art,  machine,  manufac- 
ture, or  composition  of  matter,  or  any  new  and  useful  improvement  there- 
of. In  this  case,  as  has  been  seen,  Blair's  patent  was  for  "  a  new  manu- 
facture," being  a  new  and  useful  rubber  head  for  lead  pencils.  It  was 
not  for  the  combination  of  the  head  with  the  pencil,  but  for  a  head  to  be 
attached  to  a  pencil,  or  something  else  of  like  character.  It  becomes 
necessary,  therefore,  to  examine  the  description  which  the  patentee  has 
given  of  his  new  article  of  manufacture,  and  determine  what  it  is,  and 
whether  it  was  properly  the  subject  of  a  patent. 

ft  is  to  be  made  of  rubber,  or  rubber  and  some  other  material  which 
will  increase  its  erasive  properties.  This  part  of  the  invention  alone  could 
not  have  been  patented.  Rubber  had  long  been  known,  and  so  had  rub- 
ber combined  with  other  substances  to  increase  its  naturally  erasive  qual- 
ities. 

It  is  to  be  of  any  convenient  external  form.  It  may  have  a  flat  top 
surface,  or  its  top  may  be  of  a  semicircular  or  conical  shape,  or  any  other 
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that  may  be  desirable.  This  would  seem  to  indicate  clearly  that  the  ex- 
ternal form  was  not  a  part  of  the  invention The  prominent  idea  in 

the  mind  of  the  inventor  clearly  was  the  form  of  the  attachment,  not  of 
the  head.  If  additional  proof  of  this  is  required,  it  may  be  found  in  the 
further  statement  in  the  specifications,  which  locates  the  head  for  use  at  or 
near  the  end  of  the  pencil,  and  so  made  as  to  surround  the  part  on  which 
it  is  to  be  placed  and  be  held  thereon  by  the  inherent  elasticity  of  the 
material  of  which  it  is  to  be  composed.  If  intended  for  use  at  any  other 
place  than  on  the  end  of  the  pencil,  the  projections  could  not  be  essential, 
as  any  form  that  would  surround  the  part  would  present  the  requisite 
erasive  surface. 

Again,  the  head  is  to  have  in  it  longitudinally  a  socket  to  receive  one 
end  of  a  lead  pencil  or  a  tenon  extending  from  it.     This  socket  is  to  be 

cylindrical,  or  of  any  other  proper  shape The  form,  therefore,  of 

the  inside  cavity  is  no  mQre  the  subject  of  the  patent  than  the  external 
shape.  Any  piece  of  rubber  with  a  hole  in  it  is  all  that  is  required  thus 
far  to  meet  the  calls  of  the  specifications,  and  thus  far  there  is  nothing 
new,  therefore,  in  the  invention.  Both  the  outside  and  inside  may  be 
made  of  any  form  which  will  accommodate  the  parties  desiring  the  use. 

But  the  cavity  must  be  made  smaller  than  the  pencil,  and  so  constructed 
as  to  encompass  its  sides  and  be  held  thereon  by  the  inherent  elasticity  of 
the  rubber.  This  adds  nothing  to  the  patentable  character  of  the  inven- 
tion. Everybody  knew,  when  the  patent  was  applied  for,  that  if  a  solid 
substance  was  inserted  into  a  cavity  in  a  piece  of  rubber  smaller  than  it- 
self, the  rubber  would  cling  to  it.  The  small  opening  in  the  piece  of  rub- 
ber not  limited  in  form  or  shape  was  not  patentable,  neither  was  the  elas- 
ticity of  the  rubber.  What,  therefore,  is  left  for  this  patentee  but  the 
idea  that  if  a  pencil  is  inserted  into  a  cavity  in  a  piece  of  rubber  smaller 
than  itself  the  rubber  will  attach  itself  to  the  pencil,  and  when  so  at- 
tached, become  convenient  for  use  as  an  eraser. 

An  idea  of  itself  is  not  patentable,  but  a  new  device,  by  which  it  may 
be  made  practically  useful,  is.  The  idea  of  this  patentee  was  a  good  one, 
but  his  device,  to  give  it  effect,  though  useful,  was  not  new.  Consequently 
he  took  nothing  by  his  patent. 

The  decree  of  the  circuit  court  is  affirmed. 


NOTES  OF  NEW  BOOKS. 

Messrs.  McDivitt,  Campbell  &  Co.,  of  New  York,  have  ready  The  National 
Bankruptcy  Register  Digest,  a  digest  of  all  the  cases  reported  in  the  Bankruptcy  Regis- 
ter Reports.  Trice  $7.50.  The  same  publishers  have  added  another  to  the  list  of  lSgal 
periodicals —  The  New  York  Weekly  Digest  —  which  promises  to  be  convenient  and  use- 
ful.    Subscription  price,  $5. 

Messrs.  Hurd  &  Houghton  will  issue  in  a  few  weeks  the  second  volume  of 
Greeris  Criminal  Law  Reports,  and  112  and  117  Massachusetts. 
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ODICALS. 

ABBREVIATIONS. 

Albany  L.  J Albany  Law  Journal,  Albany,  N.  Y., 

Weed,  Parsons  &  Co. 

Am.  Law  Rec American  Law  Record,  Cincinnati,  O., 

H.  M.  Moos. 

Am.  Law  Beg American  Law  Register,  Philadelphia,  Pa., 

I).  B.  Canfield  &  Co. 

Cent.  L.  J Central  Law  Journal,  St.  Louis,  Mo., 

Soule,  Thomas  &  Wentworth. 

Chicago  L.  N Chicago  Legal  News,  Chicago,  111., 

Chicago  Legal  News  Co. 

Daily  Reg Daily  Register,  New  York, 

808  Broadway,  N.  Y. 

Ins.  L.  J Insurance  Law  Journal,  New  York, 

C.  C.  Hine,  1 76  Broadway. 

Ink  Rev.  Rec Internal  Revenue  Record,  New  York, 

W.  P.  &  F.  C.  Church. 

Leg.  Chron Legal  Chronicle,  Pottsville,  Pa., 

Sol.  Foster,  Jr. 

Leg.  Gaz Legal  Gazette,  Philadelphia,  Pa., 

King  &  Baird. 

Leg.  Int Legal  Intelligencer,  Philadelphia,  Pa., 

J.  M.  Power  Wallace. 

Mo.  West.  Jur Monthly  Western  Jurist,  Bloomington,  111., 

T.  F.  Tipton. 

N.  B.  R.. . National  Bankruptcy  Register,  New  York, 

McDivitt,  Campbell  &  Co. 

Pac.  Law  Rep Pacific  Law  Reporter,  San  Francisco,  Cal., 

J.  P.  Bogardus. 

Pittob.  L.  J e Pittsburg  Legal  Journal,  Pittsburg,  Pa., 

J.  W.  &  J.  S.  Murray. 

W.  L.  R. Washington  Law  Reporter,  Washington, 

D.  C.,  Jno.  L.  Ginck. 

West.  Jur Western  Jurist,  Des  Moines,  Iowa, 

Mills  &  Co. 

ACCORD  AND  SATISFACTION. 

State  and  individual  as  joint  tort-feasors.  —  The  plaintiff,  a 
convict  in  the  Iowa  penitentiary,  was  put  to  work  under  the  defendants, 
who  had  hired  of  the  state  the  labor  of  the  convicts  of  the  penitentiary  at 
the  rate  of  forty-one  cents  per  day.     He  was  required  by  the  foreman,  and 
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-was  sent  by  the  prison-guard,  the  foreman  of  the  defendants  being  at 
breakfast,  against  his  protest,  to  oil  dangerous  machinery,  in  which  he  was 
caught  and  his  feet  so  badly  injured  that  it  was  necessary  to  amputate  both 
of  them.  Having  been  subsequently  pardoned,  he  petitioned  to  the  legis- 
lature claiming  that  he  had  been  injured  while  acting  under  the  direction 
of  an  agent  of  the  state,  and  an  act  was  passed  for  his  "  relief,"  awarding 
him  a  pension  $150  per  annum,  payable  in  monthly  instalments,  without 
any  definite  stipulation  as  to  its  continuance.  This  "  relief"  the  plaintiff 
accepted,  and  the  monthly  instalments  were  regularly  paid  to  him.  Held, 
that  the  state  and  the  contractors,  were  joint  tort-feasors,  and  that  the 
granting  by  the  state,  and  acceptance  by  the  plaintiff  of  this  "  relief," 
amounted  to  an  accord  and  satisfaction  of  the  plaintiff's  demand,  and  that 
he  could  not  recover  of  the  defendants.  Metz  v.  Soule,  S.  C.  Iowa,  Cent 
L.  J.,  Sept.  10, 1875 ;  Pac.  Law  Rep.,  Sept.  21, 1875. 

ADMINISTRATOR. 

Loss  OF  FUNDS  By  BURGLARY.  —  In  settling  an  administration  ac- 
count, a  court  of  probate  will  act  upon  equitable  principles.  Therefore, 
where  money  belonging  to  an  estate  was  stolen  by  burglars  from  the  safe 
of  the  administrator,  the  court,  upon  being  satisfied  that  the  administrator 
had  been  guilty  of  no  want  of  due  care,  held  that  he  should  be  discharged 
as  to  the  money  so  lost,  on  the  settlement  of  his  account.  Stevens  v.  &age, 
S.  C.  N.  H.,  Cent.  L.  J.,  Sept.  10, 1875. 

ADMIRALTY. 

Stale  claim.  —  Waiver  by  delay.  —  Where  a  claim  accrued  in 
August,  1878,  and  the  libel  was  not  filed  until  September,  1874,  and  the 
Tercel  in  the  mean  time  was  easy  of  access,  and  several  times  in  the  port 
where  the  supplies  were  furnished ;  held,  that  as  against  a  person  who 
bought  and  paid  for  her  in  January  without  notice  of  the  claim,  that  the 
lien  must  be  deemed  waived.  The  Hercules,  D.  C.  U.  S.  E.  D.  Mich., 
Chicago  L.  N.,  Sept.  18, 1875. 

BANKRUPTCY. 

1.  Practice.  —  An  attaching  creditor  may  move  to  set  aside  an 
adjudication  for  want  of  jurisdiction.  In  re  Bergerson,  D.  C.  U.  S.  E.  D. 
Mich.,  12  N.  B.  R.  Nos.  9  &  10. 

2.  Ibid.  —  Name  of  affiant  and  bankrupt.  —  In  a  proof  of  debt 
the  affiant  should  set  forth  at  least  one  full  Christian  name  of  the  affiant 
and  of  the  bankrupt,  as  well  as  the  surname.  In  re  Valentine,  D.  C.  U. 
S.  Ind.,  lb. 

8.  Ibid.  —  Distribution  of  assets  where  bankrupt  has  been 
A  PARTNER  IN  TWO  FIRMS.  —  Where  a  bankrupt  partner  has  been  a 
member  of  two  firms,  the  assets  of  the  bankrupt  firm  should  be  applied  to 
pay  the  firm  debts,  and  any  surplus  that  may  remain  after  paying  the  in- 
dividual debts  in  full  should  be  distributed  pro  rata  among  the  creditors  of 
both  firms.     In  re  Dunkerson,  lb. 

4.  Ibid.  —  Computation  of  petitioners'  debts.  —  If  the  aggregate 
of  all  the  petitioners9  debts  equals  one  third  of  all  the  provable  debts,  the 


NoYember,  1875.]  THE  AMERICAN  LAW  TIMES.  168 

Vol.  IL]  Diobbt  of  Casbb.  [No.  11. 

petition  will  be  sustained,  although  the  aggregate  of  the  debts  of  the  peti- 
tioners whose  claims  exceed  two  hundred  and  fifty  dollars  does  not  equal 
one  third  n  of  the  aggregate  of  all  debts  exceeding  two  hundred  and  fifty 
dollars.    In  re  Bergerson,  D.  C.  U.  S.  E.  D.  Midi.,  lb. 

5.  Ibid.  —  Proof  of  debt.  —  Accommodation  indorsement.  —  A 

creditor  who  holds  a  debt  against  a  bankrupt,  whose  liability  arises  by  his 
accommodation  indorsement  of  bills  of  exchange,  to  secure  the  payment  of 
which  the  drawers  and  acceptors  have  given  certain  collateral  security, 
may  prove  his  debt  as  unsecured.    In  re  Bunkerson,  D.  C.  U.  S.  Ind.,  lb. 

6.  Ibid.  —  Fees  of  register.  —  Second  meeting  called  by 
trustee.  —  If  a  trustee,  who  has  been  appointed  under  the  43d  section 
of  the  Bankruptcy  Act,  call  a  second  general  meeting  of  the  creditors,  the 
fees  of  the  register  incident  to  such  meeting  are  not  chargeable  against  the 
estate.     In  re  Hinsdale,  D.  C.  U.  S.  N.  D.  N.  Y.,  lb. 

7.  What  constitutes  proper  books  of  account.  —  A  retail  dealer 
who  keeps  no  invoice  book,  but  keeps  all  his  invoice  bills  carefully  together, 
so  that  a  complete  account  of  all  goods  received  by  him  can  be  made  out 
from  them  [the  other  customary  books  being  also  kept],  keeps  proper 
books  of  account.  The  question  of  book-keeping  is  a  question  of  fact  in 
each  case.     In  re  Meed,  D.  C.  U.  S.  Mass.,  lb. 

8.  Sale  of  land  does  not  affect  right  to  growing  crops.  — 
A  sale  of  land  free  from  incumbrances  does  not  pass  to  the  purchaser  the 
bankrupt's  right  to  any  portion  of  the  growing  crops  thereon,  stipulated 
to  be  paid  him  by  way  of  rent.  In  re  Bledso,  D.  C.  U.  S.  W.  D.  Tex. 
(affirmed  by  C.  C.)  lb. 

9.  Power  of  district  court  where  property  is  in  possession 
of  person  to  whom  it  has  been  transferred  by  debtor.  —  The 
district  court,  in  an  involuntary  case,  has  no  authority  under  a  provisional 
warrant  to  order  the  seizure  of  property  from  the  possession  of  a  person  to 
whom  the  debtor  transferred  it  before  the  filing  of  the  petition,  but  may 
issue  an  injunction  to  prevent  the  disposal  of  property  by  a  person  to  whom 
the  debtor  has  transferred  it.     In  re  Holland,  lb. 

10.  Partnership.. —  Where  two  houses  are  composed  of  same 
persons.  —  General  lien.  —  If  two  mercantile  houses  are  composed 
wholly  of  the  same  persons,  they  constitute,  notwithstanding,  the  differ- 
ence in  their  names  of  association,  one  and  the  same  joint  party  cred- 
itor ;  and  if  the  creditors  are  entitled  to  a  general  lien,  and  there  is  a  de- 
ficiency in  value  of  the  securities  deposited  with  either  house,  an  ulterior 
general  lien  does  not  attach  to  any  surplus  in  value  of  the  securities  de- 
posited with  the  other  house,  except  under  special  circumstances.  The 
difference  in  names  implies  an  intended  separation  of  possession  and  con- 
trol, and  in  order  to  establish  an  ulterior  general  lien  in  favor  of  either 
house,  it  is  only  necessary  to  rebut  this  implication.  If  the  debtor  knows 
that  the  two  houses  are  composed  of  the  same  persons,  and  the  declara- 
tions or  acts  of  the  parties  pending  the  business  indicate  a  belief  on  each 
side  that  either  house  may  control  the  securities  deposited  with  the  other 
house,  there  is  a  general  ulterior  lien  in  favor  of  either  upon  any  surplus 
in  the  hands  of  the  other.     Sparhawk  v.  Drexel,  C.  C.  U.  S.  E.  D.  Pa.,  lb. 

11.  Special  and  general  lien.  —  Particcjlar  security. — Where 
a  creditor  has  a  general  lien,  and  the  debtor,  on  receiving  an  advance  or 
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other  accommodation  from  such  creditor,  deposits  with  him  a  particular 
security,  specially  intended  or  appropriated,  or  even  pledged  to  meet  such 
advance,  or  to  cover  such  accommodation,  the  security  is  subject  not  only 
to  a  particular  lien  for  the  advance  or  liability,  but  also  to  the  creditor's 
general  lien.     lb. 

12.  Sale  op  stock  by  cbeditob.  —  A  creditor  who  is  vested  with 
authority  to  sell  securities  deposited  with  him  cannot  exercise  it  otherwise 
than  under  a  trust  for  the  debtor's  benefit.  A  creditor  who  holds  stocks 
as  collaterals  need  not  sell  them  by  auction,  but  may  sell  them  at  the 
stock  exchange  or  broker's  board,     lb. 

13.  Ratification  by  debtob.  —  When  binding  upon  assignee-  — 
If  the  debtor,  though  insolvent,  acquiesces  in  a  sale  of  stocks  by  a  secured 
creditor,  his  assignee  is  bound  by  such  acquiescence,  although  the  stocks 
are  sacrificed ;  but  not  if  a  sale  is  made  after  the  commencement  of  pro- 
ceedings,   lb. 

14.  V EBDICT   OB  JUDGMENT  IN  ACTION   FOB   PEBSONAL   TOBT.  —  A 

mere  verdict  in  an  action  for  a  personal  tort  is  not  a  provable  debt.  A 
judgment  entered  in  an  action  for  a  personal  tort  after  the  commencement 
of  the  proceedings  in  bankruptcy,  upon  a  verdict  rendered  before  that  time, 
is  not  a  provable  debt.  A  party  who  holds  a  judgment  entered  in  an  action 
for  a  personal  tort,  after  the  commencement  of  the  proceedings  in  bank- 
ruptcy, need  not  apply  to  the  district  court  for  leave  to  issue  an  execution. 
Black  v.  McClelland,  C.  C.  U.  S.  W.  D.  Pa.,  12  N.  B.  R.  No.  11. 

15.  FOBECLOSUBE   OF   MOBTGAGE   AFTER   COMMENCEMENT   OF    PBO- 

CEEDINGS.  —  If  a  mortgagee  institutes  proceedings  to  foreclose  a  mort- 
gage after  the  commencement  of  the  proceedings  in  bankruptcy,  such 
proceedings  may,  on  the  application  of  the  assignee,  be  stayed  until  the 
bankruptcy  proceedings  are  closed.     Markson  v.  Haney,  S.  C.  Ind.,  lb. 

16.  Composition. — Cbeditobs  whose  debts  do  not  exceed  fifty 
DOLLABS  are  to  be  disregarded  in  computing  the  majority,  who  must  pass 
a  resolution  of  composition,  as  well  as  in  ascertaining  the  number  of  those 
who  are  required  to  sign  the  confirmatory  statement.  In  re  Wald,  D.  C. 
U.  S.  W.  D.  Wise,  lb. 

17.  Advance.  —  Pbesent  considebation.  —  Conveyance  by 
debtob.  —  Fbaud.  —  When  an  advance  is  made  upon  an  agreement 
that  certain  and  specific  property  shall  be  conveyed,  and  the  conveyance 
is  made  within  a  reasonable  time  thereafter,  the  advance  will  be  con- 
sidered as  a  present  consideration  for  the  conveyance.  An  insolvent 
debtor  may,  for  a  present  and  sufficient  consideration,  sell  or  incumber 
his  estate,  provided  the  transaction  is  bond  fide,  and  free  from  fraud,  or  an 
intention  to  defeat  the  operation  of  the  bankrupt  law.  To  defeat  a  con- 
veyance for  a  present  consideration,  the  proof  must  show  that  the  party 
to  whom  or  for  whose  benefit  it  was  made  knew  or  had  reasonable  cause  to 
believe  the  grantor  insolvent,  and  knew  that  a  fraud  upon  the  law  was 
intended.  The  knowledge  that  a  fraud  was  intended  may  be  established 
by  circumstantial  evidence.    Gattman  v.  Honea,  D,  C.  U.  S.  N.  D.  Miss.,  lb. 

18.  Claim  of  U.  S.  fob  penalty.  —  A  claim  of  the  United  States 
against  bankrupts,  to  recover  as  a  penalty  the  value  of  goods  imported  and 
entered  contrary  to  law,  is  a  provable  debt  against  the  estate  of  the  bank- 
rupts.   Barnes  v.  U.  S.%  C  C.  U.  S.  So.  D.  N.  Y.,  lb. 
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19.   A  CLAIM  SECURED  BY  THE  INDORSEMENT  OF  A  THIRD  PERSON,  or 

by  the  guaranty  or  collateral  liability  of  a  third  person,  may  be  proved  as 
an  unsecured  debt.     In  re  Anderson,  D.  C.  U.  S.  W.  D.  Wise.,  lb. 

20.  Inchoate  dower. —  Release  of. —  Mortgage. — Pabtner- 
ship  real  estate.  —  A  feme  covert,  by  charging  her  inchoate  right  of 
dower  for  her  husband's  benefit,  does  not  thereby  become  a  surety  for  him. 

An  agreement  that  a  feme  covert  is  to  be  compensated  for  a  release  of 
her  contingent  right  of  dower  is  not  to  be  implied. 

Where  real  estate  is  covered  by  a  mortgage,  the  inchoate  dower  attaches 
to  the  equity  of  redemption  only. 

A  feme  covert  is  not  entitled  to  dower  in  real  estate  which  was  held  as 
partnership  assets.     Hiscock  v.  Jaycox,  D.  C.  U.  S.  No.  D.  N.  Y.,  lb. 

21.  Proof  of  note  secured  by  mortgage  as  unsecured  debt.  — 
If  the  holder  of  a  note,  the  indorser  of  which  is  secured  by  a  mortgage, 
proves  the  note  as  unsecured,  this  does  not  extinguish  ■  the  mortgage,  tor 
the  assignee  is  thereupon  subrogated  to  the  rights  of  the  holder.    lb. 

22.  The  intent  to  consider  real  estate  partnership  assets 
may  be  implied  from  the  fact  that  the  losses  in  the  transaction  are  to  be 
sustained  by  the  assets  of  the  firm,  and  the  profits  which  may  accrue  are  to 
augment  the  capital  of  the  firm.     lb  J 

23.  When  real  estate  is  impressed  with  the  character  of 
personalty,  the  onus  is  on  the  party  who  alleges  that  it  has  lost  that 
character  to  show,  not  only  that  the  partnership  creditors  have  been  paid, 
but  that,  as  between  themselves,  the  accounts  of  the  partners  have  been 
settled.     lb. 

24.  Exemption  where  execution  is  levied  before  commence- 
ment of  proceedings.  —  Replevin.  —  Damages.  —  Costs.  —  A  bank- 
rupt is  entitled  to  an  exemption  of  household  and  kitchen  furniture,  and 
other  articles  and  necessaries,  although  the  same  were  taken  under  an 
execution  levied  before  the  commencement  of  the  proceedings  in  bank- 
ruptcy. Under  the  laws  of  Indiana,  a  bankrupt  is  not  entitled  to  an 
exemption  against  a  judgment  for  damages  in  an  action  of  replevin  or  for 
costs.     In  re  Owens,  D.  C.  U.  S.  Ind.,  lb. 

See  Insurance,  2. 

bills  and  notes. 

Recovery  of  money  paid  on  forged  check.  —  A  bank  having  paid 
to  a  stranger  a  check,  drawn  upon  a  sister  bank,  collects  from  the  latter 
the  amount  of  the  check.  The  paper  turns  out  to  have  been  forged,  but 
at  the  time  of  the  payment,  neither  bank  is  aware  of,  or  has  reason  to  n 
suspect  the  fact.  The  next  day  the  paying  bank  ascertains  the  forgery, N 
and  on  that  day  or  the  one  succeeding,  notifies  the  other  bank  of  the  fact. 
Held,  that  the  notification  is  given  in  a  reasonable  time,  and  that  the 
money  may  be  recovered  bapk.  The  general  rule  is  that  if,  in  view  of  all 
the  circumstances,  the  party  is  not  negligent  in  ascertaining  or  communi- 
cating notice  of  the  fraud,  he  may  so  recover.  And  it  seems  that  no 
other  general  limitation  as  to  time  of  notice  can  be  adopted.  Third  Na- 
tional Bank  v.  Allen,  S.  C.  Mo.,  Cent.  L.  J.,  Sept.  17, 1875 ;  Albany  L. 
J.,  Sept.  25, 1875. 
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CARLISLE  TABLES. 

See  Infant,  1. 

COMMON  CARRIER. 

1.  Limitation  of  liability  by  special  contract.  —  Loss  with- 
out negligence  OF  carrier.  —  The  defendant  was  agent  for  a  rail- 
way, and  had  for  several  years  carried  on  upon  his  own  account  the  busi- 
ness of  a  person  removing  goods  and  furniture  for  all  persons,  upon  certain 
named  terms.  He  advertised  himself  as  having  vans  for  removing  goods 
without  packing,  and  as  entering  into  contracts  for  removing  goods,  and 
as  giving  estimates  free.  The  plaintiff  applied  to  him  to  remove  his 
goods ;  the  defendant  sent  his  foreman  to  inspect  them,  and  then  wrote 
informing  the  plaintiff  what  his  terms  would  be;  adding,  "In  the  event 
of  your  accepting  this  estimate,  return  the  annexed  memorandum,  by 
which  I  am  liable  to  the  amount  specified."  The  memorandum  which 
the  plaintiff  signed  was  as  follows:  UI  agree  to  pay  you  £22  10*.  for 
removing  my  goods,  you  undertaking  risk  of  breakage  (if  any)  not  ex- 
ceeding <£5  on  any  one  article."  The  goods  were  lost,  without  negligence 
on  the  defendant's  part,  while  in  transit.  Held  (affirming  the  decision 
of  the  court  of  exchequer),  that  the  defendant  was  not  liable  as  a  com- 
mon carrier ;  that  the  plaintiff  had  entered  into  a  special  contract ;  and 
that  the  defendant  had  limited  his  liability  by  the  memorandum  which 
the  plaintiff  had  signed.  Scaife  v.  Farrant,  Ct.  Ex  Chamber,  Cent.  L. 
J.,  Sept.  17, 1875. 

2.  Liability  as  warehousemen.  —  Notice  of  arrival.  —  Goods 
held, "AT  owner's  RISK,"  etc.  The  defendants,  a  railway  company, 
having  completed  the  carriage  of  certain  goods,  sent  an  advice  note  of  their 
arrival  to  the  consignee,  saying  they  held  the  goods,  "  not  as  common  car- 
riers, but  as  warehousemen,  at  owner's  sole  risk,  and  subject  to  warehouse 
charges."  The  goods  not  having  been  properly  warehoused,  and  conse- 
quently damaged,  held,  that  the  terms  of  the  advice  note  did  not  exempt 
the  defendants  from  liability  for  negligence  as  warehousemen,  and  that  it 
made  no  difference  that  the  injury  happened  to  the  goods,  which  were  not 
perishable,  whilst  a  disclaimer  of  the  goods  by  the  plaintiff  was  not  re- 
moved.   Mitchell  v.  L.  £  Y.  Ky  Co*%  Ct.  Q.  B.,  Cent.  L.  J.,  Sept.  24, 

1875. 

CONTRACT. 

False  personation.  —  Public  policy.  —  A  contract  by  one  physi- 
cian with  another,  whereby  the  latter  takes  the  office  of  the  former  for  a 
given  term,  and  is  licensed  to  practise  medicine  in  the  name  of  the 
former,  to  personate  him  when  applied  to  by  patients  requiring  medical 
treatment,  and  to  prescribe  for  them  in  his  name,  is  contrary  to  public 

Jolicy  and  will  not  be  enforced.    Jerome  v.  Bigelow,  S.  C.  111.,  Cent.  L. 
.,  Sept.  10,  1875. 

See  Common  Carrier,  1. 

DAMAGES. 

1.  Measure  of  damage  where  railroad  company  enters  upon 
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iiAKD  without  CONDEMNATION.  —  Where  a  railroad  company  entered 
uponjand  necessary  for  its  convenient  use  without  condemnation  thereof 
under  the  statute,  or  grant  from  the  owner,  and  subsequently  instituted 
proceedings  under  the  statute  to  assess  the  damage  sustained  by  the 
owner  on  account  of  the  appropriation  of  the  land,  the  measure  of  re- 
covery will  be  the  value  of  the  land  at  the  time  the  railroad  entered  upon 
it,  with  interest,  and  not  its  value  at  the  time  of  the  assessment  of  dam- 
ages. Daniels  v.  C.  L  Jr  N.  R.  R.  Co.,  S.  C.  Iowa,  West  Jur.,  Sept. 
1875. 

2.  In  trespass  quare  clausum  fregit,  and  for  cutting  down  and 
carrying  away  trees,  the  measure  of  damages  is  the  amount  of  injury  which 
the  plaintiff  suffered  from  the  whole  trespass  taken  as  a  continuous  act ; 
the  increased  value  of  the  trees,  occasioned  by  the  labor  of  the  defendant  in 
converting  them  into  timber,  is  not  to  be  included.  Foote  v.  Merrill,  S. 
C.  N.  H.,  Leg  Gaz.,  Sept.  24, 1875. 

See  Bankruptcy,  24 ;  Infant,  1 ;  Negligence,  9. 

DOWER. 

See  Bankruptcy,  20. 

FORGED  CHECK. 

See  Bills  and  Notes. 

INFANT. 

1.  Action  for  death  of  infant. — Damages.  —  Evidence  of 
employment  OF  parent. —  "  Carlisle  Tables."  — In  an  action  to  re- 
cover damages  to  an  estate  on  account  of  the  death  of  an  infant,  it  is  not 
error  to  direct  the  jury  that  they  may  find  more  than  nominal  damages. 
Where  the  action  arose  from  the  death  of  a  male  child  two  years  old,  evi- 
dence to  prove  the  general  nature  of  the  employment  of  the  father  held 
to  be  competent ;  and,  also,  that  it  was  proper  to  prove  expectancy  of  life 
by  the  Carlisle  Tables.  Walters  v.  (7.,  R.  I.  ft  P.  R9y  (%.,  S.  C.  Iowa, 
West.  Jur.,  Sept.  1875. 

2.  It  is  sufficient  care  of  an  infant,  the  father  being  a  labor- 
ing man  and  the  mother  sick,  to  place  it  in  charge  of  a  proper  per- 
son,   lb. 

See  Negligence,  1,  2,  4,  5,  7,  8. 

INSANITY. 

See  Insurance,  5. 

INSURANCE. 

1.  Construction  of  policy. — Notice  of  removal.  — "  Mistake." 
—  The  policy  contained  a  condition  that  it  should  be  void  if  the  premises 
should  become  vacated  by  the  removal  of  the  owner  or  occupant,  without 
immediate  notice  to  the  company  and  consent  indorsed  on  the  policy. 
The  buildings  were  occupied  by  the  owner  at  the  date  of  the  policy,  and 
continued  to  be  so  occupied  nearly  a  year,  when  they  were  vacated,  and 
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remained  unoccupied  until  their  destruction  by  fire,  nine  months  later. 
They  were  not  destroyed  by  reason  of  exposure  to  any  risk  which  it  was 
the  object  in  the  condition  of  the  policy  to  guard  against.  W.  gave 
no  notice  to  the  company  of  the  vacating  of  the  buildings,  because,  not 
having  obtained  the  insurance  nor  received  the  policy,  he  was  ignorant  of 
the  condition  therein ;  and  C.  gave  no  notice,  because  (without  fault  or 
negligence)  he  was  unaware  that  W.  had  removed.  Held,  that  the  fail- 
ure to  give  notice  was  a  "  mistake/9  within  the  intendment  of  the  statute, 
which  provides  that  "  no  policy  shall  be  avoided  by  reason  of  any  mistake 
or  misrepresentation,  unless  it  appears  to  have  been  intentionally  and 
fraudulently  made ;  but  the  party  insuring,  in  any  action  brought  against 
them  on  such  policy,  may  show  the  facts,  and  the  jury  shall  reduce  the 
amount  for  which  such  party  would  otherwise  be  liable  as  much  in  pro- 
portion as  the  premium  ought  to  have  been  increased  if  no  mistake  or 
misrepresentation  had  occurred."  Held*  also,  that  notwithstanding  the 
mistake,  and  notwithstanding  the  fact  that  the  buildings  were  not  de- 
stroyed by  reason  of  exposure  to  the  risks  of  non-occupation,  still,  inas- 
much as  the  company  might  have  refused  to  insure  the  property,  or  might 
lawfully  have  charged  an  increased  price  for  the  continuance  of  the  in- 
surance if  they  had  known  of  the  vacating  of  the  buildings,  the  amount 
of  its  liability  must  be  diminished,  as  indicated  by  the  statute.  Cham- 
berlain v.  N.  H.  Fire  Ins.  Co.,  S.  C.  N.  H.,  Ins.  L.  J.,  Sept.  1875. 

2.  Ibid. — Change  of  title.  —  Bankruptcy.  —  The  policy  pro- 
vided that  it  should  be  void  "  if  any  change  take  place  in  title  or  pos- 
session, whether  by  legal  process,  or  judicial  decree,  or  voluntary  transfer 
or  conveyance."  The  insured  was  adjudged  a  bankrupt,  and  his  property 
assigned  by  the  register  to  the  assignee  in  bankruptcy.  The  policy  was 
issued  subsequent  to  the  passage  of  the  act.  He  Id,  that  this  was  a  change 
of  title  within  the  policy  clause,  and  the  mortgagee,  to  whom  the  loss  was 
payable,  being  subject  to  the  rights  of  the  insured,  could  not  recover. 
Perry  v.  Lorillard  Fire  Ins.  Co.,  Com.  of  App.  N.  Y.,  lb. 

3.  Contract  of  insurance  defined.  —  An  agreement  with  an 
AGENT  TO  insure,  in  which  neither  the  rate  of  premium  nor  time  the 
insurance  is  to  run  are  fixed  upon,  does  not  constitute  a  contract  of  insur- 
ance.    Strohn  v.  Hartford  Fire  Ins.  Co.,  S.  C  Wise.,  lb. 

4.  Specific  performance.  —  Court  of  equity  will  decree  pay- 
ment where  no  policy  has  issued.  —  The  plaintiffs  agreed  with  tie 
defendants'  agent  to  insure  their  wool  against  loss  by  fire  in  the  sum  of 
three  thousand  five  hundred  dollars,  for  the  period  of  one  year,  commenc- 
ing at  twelve  o'clock,  noon,  Sept.  30,  1873,  for  the  sum  of  forty-three 
dollars  seventy-five  cents  premium,  which  was  paid  to  their  agent,  who 
agreed  to  procure  and  deliver  to  the  plaintiffs  a  policy  therefor.  Said  wool 
was  destroyed  by  fire  October  1,  1873,  no  policy  having  been  made  out  or 
delivered.  The  plaintiffs  notified  the  defendants  of  the  loss,  furnished 
them  with  the  requisite  proofs  thereof,  and  demanded  a  policy  and  pay- 
ment of  the  sum  insured,  which  the  defendants  refused.  The  plaintiffs 
brought  a  bill  in  equity  to  compel  delivery  of  the  policy  and  payment  of 
the  loss.  Upon  demurrer  to  the  bill,  assigning  as  cause  that  the  plain- 
tiffs had  a  plain  and  adequate  remedy  at  law,  held,  that  the  plaintiffs 
might  resort  to  a  court  of  equity  to  compel  a  delivery  of  the  policy,  and 
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the  court,  having  jurisdiction  to  compel  specific  performance,  would,  to 
avoid  circuity  of  action,  decree  payment  of  the  loss  as  if  a  policy  had  been 
issued.     Q-errish  v.  Q-eipnan  Ins.  Co.,  S.  C.  N.  H.,  lb, 

5.  Self-destruction. — Insanity. — Suicide  defined. — The  policy 
clause  providing  that  it  shall  be  void  if  the  insured  "  shall  die  by  his  own 
hand  or  act,"  is  not  vitiated  by  an  unintentional  or  accidental  taking  of 
life.  Opinions  are  irreconcilably  in  conflict  as  to  its  true  construction  in 
other^respects.  The  court  below  instructed  that  self-destruction  in  a  fit 
of  insanity  which  overpowered  the  consciousness,  reason,  and  will,  from  a 
mere  blind  and  uncontrollable  impulse,  or  impelled  by  an  insane  impulse 
which  the  reason  left  to  the  insured,  did  not  enable  him  to  resist,  will  not 
avoid  the  policy.  It  must  be  presumed  that  he  was  not  impelled  by  any 
such  impulse  in  the  absence  of  evidence  to  the  contrary,  and  such  evi- 
dence must  relate  to  the  precise  time  of  the  occurrence,  if  he  was  only 
subject  to  fits  of  insanity.  It  is  not  sufficient  to  prove  merely  that  the 
insured  was  insane  at  times;  he  must  be  proved  insane  at  the  precise 
time  when  the  act  was  committed ;  and  in  the  absence  of  such  proof  it  must 
be  presumed  that  he  was  then  sane,  and  they  cannot  draw  an  inference  that 
he  was  insane  from  the  fact  that  he  destroyed  his  life.  Held,  that  these 
instructions  stated  the  law  more  explicitly  and  favorably  for  the  insurer 
than  any  American  authority  brought  to  the  attention  of  the  court ;  and  a 
finding  of  the  jury  that  the  insured  killed  himself  in  a  fit  of  insanity,  as 
stated  in  these  instructions,  if  supported  by  evidence,  must  be  conclusive 
against  the  insurer.  Knickerbocker  Life  Ins.  Co.  v.  Peters,  Ins.  L.  J., 
Aug.  1875  ;  Leg.  Gaz.,  Sept.  24, 1875 ;  Chicago  L.  N.,  Sept.  18, 1875. 

6.  Writing  party  that  insurance  was  made  for  his  benefit 
insufficient  to  create  trust.  —  If  one  who  has  had  his  life  insured 
writes  to  his  father  and  sister?  that  the  insurance  was  made  for  their  ben- 
efit, but  makes  no  assignment  or  delivery  of  the  policy  to  them,  it  amounts 
only  to  an  executory  agreement  to  create  a  trust  in  future,  and  cannot  be 
enforced  in  equity.     In  re  Webb,  S.  C.  Cal.,  Leg.  Gaz.,  Sept.  24,  1875. 

JUDGMENT. 

See  Bankruptcy,  14. 

JURY. 

Misconduct  of  juror.  —  Conversation  with  one  not  of  the 

panel.  —  Where  a  juror  has  conversed  with  a  person  not  of  the  panel 
respecting  the  case  on  trial,  it  is  sufficient  cause  for  setting  aside  the  ver- 
dict, unless  it  appears  that  the  successful  party  in  the  suit  has  not  been 
benefited  or  the  defeated  party  injured,  by  the  fact  of  the  conversation. 
Where  a  juror  allowed  such  a  conversation,  in  which  it  was  stated  to 
him  that  if  the  plaintiff  should  recover  five  thousand  dollars  damages  he 
would  have  nothing  left  after  paying  his  expenses,  in  which  the  juror  ex- 
pressed his  concurrence,  it  was  held,  after  a  verdict  for  the  plaintiff,  that 
the  effect  of  the  conversation  was  presumably  to  increase  the  damages 
allowed,  and  that  the  verdict  ought  to  be  set  aside.  Tomlinson  v.  Town 
of  Derby,  S.  C.  Conn.,  Am.  Law  Keg.,  Sept.  1875. 
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MORTGAGE. 

See  Bankruptcy,  15,  20s 

NEGLIGENCE. 

1.  Infant.  —  Rule  of  contributory  negligence  not  applicable 

TO.  —  The  rule  that  refuses  damages  in  cases  of  contributory  negligence 
presupposes  that  the  person  against  whom  it  may  be  urged  has  reached  an 
age  when  he  has  sufficient  intelligence  to  apprehend  the  existence  of  dan- 

fer.     It  does  not  apply  to  an  infant  two  years  old.1     Walters  v.  (7.,  22. 
;  *  P.  Ry  Co.,  S.  C.  Iowa,  West.  Jur.,  Sept.  1875. 

2.  Ibid.  —  As  matter  of  law  it  is  not  negligence  for  a  conductor  to 
neglect  to  stop  a  train  when  a  child  of  tender  years  is  seen  in  the  imme- 
diate vicinity  of,  though  not  upon  the  track.  Whether  the  defendant  was 
negligent  must  be  determined  as  a  fact  from  all  the  circumstances.    lb. 

3.  Permitting  accumulation  of  leaves  on  railway.  —  Injury 
from  sparks  from  locomotive.  —  A  person  owning  land  contiguous  to 
a  railway  is  not  obliged  to  keep  the  leaves  falling  from  his  trees  from  be- 
ing carried,  by  the  wind,  to  such  railway,  nor  to  keep  his  lands  clear  of 
leaves  and  combustible  matter :  nor  on  failure  to  perform  such  acts  does 
he  become  contributory  to  the  production  of  a  fire  originating  in  the  care- 
lessness, on  its  own  land,  of  the  railroad  company.  Salmon  v.  2>.  L.  £ 
W.  &  B.  Co.,  S.  C.  N.  J.,  Am.  Law  Reg.,  Sept.  1875. 

4.  Infant.  —  Duty  of  railroad  company  and  its  employees  in 
running  trains.  —  construction  of  track  near  dwelling.  — 
Where  a  railroad  company  constructs  its  road  near  a  person's  dwelling,  and 
its  employees  are  aware  that  his  family  are  accustomed  to  cross  the  railroad 
for  water  along  a  path  leading  from  the  house  to  his  well,  such  employees 
ought,  at  that  point,  to  exercise  increased  vigilance  to  avoid  injuring  chil- 
dren who  have  not  arrived  at  the  age  of  discretion  ;  but,  it  seems,  the  rule 

1  One  of  the  errors  assigned  was  the  giving  as  to  reasonably  require  a  resort  to  such  pro- 
of the  following  instruction :  "  It  is  the  duty  of  cautionary  measures  when  the  child  is  not  upon 
those  intrusted  with  the  running  of  railway  the  track,  nor  in  a  condition  to  be  injured  if  he 
trains  to  keep  a  reasonably  vigilant  lookout,  does  not  approach  nearer  the  track,  the  jury 
and  to  use  all  proper  care  and  caution  to  avoid  should  be  allowed  to  determine  as  a  fact  in  view 
injuries  to  persons  who  may  be  on  the  streets  of  all  the  surrounding  circumstances." 
through  which  the  track  of  the  road  passes.  If  Beck,  J.,  dissenting,  writes :  "  The  instruction 
the  deceased  was  a  child  of  two  years  old,  or  I  do  not  think  is  objectionable.  A  child  of  two 
less,  and  was  unattended  and  could  have  been  years  of  age  is  not  endowed  with  reason  which  en- 
seen  while  on  the  track,  or  in  the  street,  and  in  ables  it  to  fly  from  danger.  Whatever  instinct 
the  immediate  vicinity  of  the  track,  by  those  in  it  does  possess  giving  it  consciousness  of  present 
charge  of  the  train  in  time  to  stop  it,  then  it  peril  will  not  guide  it  away  therefrom,  but  is 
was  their  duty  to  stop  the  train,  and  a  failure  just  as  likely  to  lead  it,  when  alarmed,  directly 


to  be  negligence  to  fail  to  stop  a  train  when  a  it,  should  have  been  as  readily  expected  to  run 

child  is  simply  seen  in  the  immediate  vicinity  before  the  train  as  away  from  it    This  the  en- 

of  the  track.    Negligence  is  usually  a  question  gineer  well  knew,  and  was  negligent  if  he  did 

of  fact.    If  the  position  and  employment  of  not  operate  his  train  in  view  of  the  fact,  and, 

the  child  is  such  as  to  furnish  a  reasonable  in  order  to  secure  safety  to  the  child,  stop  until 

ground  to  apprehend  that  it  will  likely  come  he  saw  the  child  was  in  a  place  of  safety, 

upon  the  track  and  be  subjected  to  injury,  then  "  I  am  thoroughly  convinced  that  the  judg- 

reasonable  prudence  and  care  would  require  the  ment  of  the  court  below  is  without  error."  And 

stopping  of  the  train,  if  necessary  to  avoid  the  see  4,  post.  —  Editor. 
inj ury.    But  whether  the  circumstances  are  such 
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would  be  otherwise  as  to  adults,  who  should  use  their  faculties  and  guard 
against  danger.  And  where  defendant's  employees  in  charge  of  a  train 
observe  an  object  on  the  track  which  they  might  by  close  scrutiny  perceive 
to  be  a  child,  in  time  to  avoid  injuring  him,  a  failure  to  recognize  the  child 
and  stop  the  train  before  running  upon  and  injuring  him  will  make  the 
defendant  liable,  even  though  those  having  the  child  in  charge  may  have 
been  negligent  in  permitting  him  to  go  upon  the  railroad.  Isabel  v.  H.  $ 
St.  J.  B.  R.  Co.,1  S.  C.  Mo.,  Cent.  L.  J.,  Sept.  10, 1875. 

5.  Ratlroad  to  fence  against  children.  —  When  failure 
constitutes  NEGLIGENCE.  —  When  the  law  enjoins  upon  a  railroad  com- 
pany the  duty  to  fence  its  track,  a  failure  to  fence  is  negligence,  and  while 
the  duty  may  primarily  be  imposed  to  secure  one  object,  it  may  incident- 
ally have  an  effect  on  others.  All  the  surrounding  circumstances  must  be 
considered  in  determining  the  extent  of  the  obligation.  Under  some  exi- 
gencies, prudence  would  demand  what  was  not  positively  required  by  the 
strict  letter  of  the  law.  So,  running  a  railroad  close  to  a  man's  house 
where  his  family  and  children  reside  would  require  that  proper  safeguards 
should  be  used  to  shield  them  from  danger.    lb. 

6.  Must  be  proximate  cause  of  injury.  —  It  is  a  principle  of  ju- 
risprudence, under  both  the  civil  and  common  law,  that,  to  entitle  a  party 
to  recover  for  damages  alleged  to  have  been  sustained  in  consequence  of 
the  negligence  of  another,  there  must  not  only  be  negligence  in  fact,  but  it 
must  have  been  the  proximate  cause  of  the  injury.  C.  £  A.  B.  B.  Co.  v. 
Becker,  S.  C.  111.,  Chicago  L.  N.,  Sept.  11,  1875. 

7.  Infant.  —  Capacity  and  discretion  of  children  to  exercise 
care,  A  question  of  fact.  —  There  is  no  inflexible  rule  of  law  by 
which  to  determine  the  capacity  of  children  for  observing  and  avoiding 
danger,  as  affecting  the  question  of  contributory  negligence  in  case  of  an 
injury  to  them,  but  it  is  a  question  of  fact  in  each  case  for  the  jury,  to  be 
determined  from  the  facts  and  circumstances  in  evidence,  the  law  holding 
them  responsible  only  for  the  exercise  of  such  measure  of  capacity  and  dis- 
cretion as  they  possess,     lb. 

8.  Case  stated.  —  In  this  case,  the  deceased  was  a  boy  of  the  age  of 
six  or  seven  years,  and  it  appeared  that  the  defendant's  train,  which  ran 
over  and  killed  him,  was  not  running  at  an  unusual  rate  of  speed,  or  at  a 
rate  prohibited  by  the  ordinance  of  the  town  ;  that  the  whistle  was  sounded 
at  the  proper  place,  and  a  bell  kept  continuously  ringing  until  the  crossing 
was  passed  where  the  accident  occurred ;  that  the  deceased  heard  the 
whistle,  and,  in  company  with  two  other  boys,  started  for  the  crossing ; 
that  the  other  two  crossed  over  the  track,  and  the  deceased,  in  attempting 
to  follow,  when  the  engine  was  but  about  sixty  feet  from  him,  stumbled 
and  fell  upon  the  track,  and  that  those  in  charge  of  the  train  used  every 
exertion  to  check  the  train,  which  was  a  heavy  freight  train,  but  could  not 
in  time  to  avoid  the  accident.  Held,  in  an  action  by  the  administrator  of 
the  deceased  against  the  company  to  recover  damages  for  the  killing,  that 
a  recovery  by  the  plaintiff  could  not  be  sustained,     lb. 

9.  Measure  of  damages  in  action  to  recover  for  causing 
death  of  party  through  negligence.  —  In  an  action  by  the  personal 

1  This  case  is  accompanied  by  a  note  which  is  of  an  exceptionally  exhaustive  character,  citing 
nearly  all  the  cases.  —  Editob. 
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representative  of  one  killed  by  a  railroad  train  against  the  company,  to 
recover  damages  for  the  killing,  the  court  instructed  the  jury,  in  case  they 
found  the  defendant  guilty,  to  assess  such  damages  as  they  believed  would 
be  right.  Meld,  that  the  instruction  was  erroneous,  as  by  it  the  jury  were 
at  liberty  to  include  damages  for  mental  suffering  And  anguish  of  parents, 
while  the  statute  expressly  limits  the  damages  to  compensation  for  pecun- 
iary injury.     lb. 

See  Infant  ;  Railroad. 

PARTNERSHIP. 

See  Bankruptcy,  10,  20,  22. 

PLEADING   AND  PRACTICE. 

Failure  of  counsel  to  appear.  —  Review  of  judgment.  — 
Bankruptcy.  —  If  the  bankrupt's  counsel  fails  to  appear  for  him  in  an 
action,  because  by  mistake  he  supposed  that  the  counsel  for  a  co-defendant 
also  appeared  for  the  bankrupt,  a  review  of  a  judgment  by  default  entered 
against  the  bankrupt  may  be  granted,  so  that  he  may  plead  a  discharge. 
ShurUeff  v.  Thompson,  S.  C.  Me.,  12  N.  B.  R.  No.  11. 

See  Bankruptcy,  1,  2,  3,  4,  5,  6, 16,  21. 

RAILROAD. 

Liability  for  injuring  animals  at  road  crossing. — Negli- 
gence. —  A  railroad  company  can  only  be  held  liable  for  animals  killed 
on  a  public  road  crossing,  where  its  employees  have  been  guilty  of  negli- 
gence or  wilful  misconduct  in  the  management  of  the  train.  It  is  not 
enough  to  create  a  liability  for  stock  killed  at  a  crossing  by  a  railroad  train, 
to  prove  that  the  bell  was  not  rung  or  the  whistle  sounded.  It  must  be 
made  to  appear,  by  facts  and  circumstances  proven,  that  the  accident  was 
caused  by  reason  of  such  neglect.  (>.,  A.  ft  III.  L.  R.  R.  Co.  v.  Wett- 
hoener,  S.  C.  111.,  Cent.  L.  J.,  Sept.  24, 1875. 

See  Common  Carrier,  1,  2 ;  Damages,  1. 

SPECIFIC  PERFORMANCE. 

See  Insurance,  4. 

TORT-FEASOR. 

See  Accord  and  Satisfaction. 

TRUST. 

See  Insurance,  6. 

WILL. 

Claim  upon  corpus  of  fund  for  necessaries  supplied,  but  for 
which  NO  demand  HAD  BEEN  made.  —  A  testator  directed  in  his  will 
that  his  widow  should  receive  during  her  life  the  interest  of  one  thousand 
dollars,  and  should  the  interest  of  the  same  be  insufficient  to  provide  for 
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her,  then  as  much  of  the  principal  as  may  be  required  ;  after  her  death  the 
balance  of  the  thousand  dollars  to  be  disposed  of  the  same  as  the  balance 
of  his  other  property.  The  interest  was  regularly  paid  to  the  widow  dur- 
ing her  life,  the  principal  remaining  intact  at  the  time  of  her  death :  Held^ 
that  the  balance  vested  in  the  residuary  legatee  at  the  time  of  the  testator's 
death  although  not  ascertainable  until  the  death  of  the  widow;  and  that 
one  who  had  in  good  faith  supplied  her  with  necessaries  and  medical  at- 
tendance during  her  last  sickness,  and  paid  her  funeral  expenses,  had  an 
equitable  claim  upon  the  corpus  of  the  fund  for  reimbursement,  notwith- 
standing the  widow  had  made  no  demand  for  any  of  the  principal  during 
her  lifetime.    Reek's  App^  S.  C.  Pa.,  Leg.  Gaz.,  Sept.  24, 1875. 


SUPREME  COURT  OF  PENNSYLVANIA. 

(To  appear  in  26  P.  F.  Smith.) 
RECORDING    DEED. — INDEX.  —  LIABILITY    OF  BECOBDEB. 

SCHELL  v.  STEIN. 

1.  The  recorder  of  deeds  is  not  required  to  keep  a  general  index  of  all  the  deed  and 
mortgage  books  in  his  office. 

2.  The  duty  of  searches  is  that  of  the  officer  and  not  of  parties,  and  he  must  see  to  it 
that  he  makes  no  mistake. 

3.  By  the  Act  of  March  29,  1827,  no  more  is  required  of  the  recorder  than  to  keep 
an  index  for  each  book. 

4.  If  a  recorder  keeps  a  general  index  and  omits  to  index  a  deed  in  it,  and  thereby 
overlooks  a  deed  regularly  recorded  and  indexed  in  the  proper  book,  his  certificate  ren- 
ders him  liable, 

5.  A  person  who  has  his  deed  acknowledged,  recorded  in  the  proper  book  and  certi- 
fied bythe  recorder,  has  done  all  the  law  requires. 

6.  Whether  a  person's  title  can  be  taken  from  him  by  the  omission  to  enter  the  record 
of  his  deed  in  the  particular  index,  not  decided. 

This  was  an  action  of  ejectment.  The  title  of  the  premises  in  ques- 
tion was,  on  June  6,  1856,  in  Andrew  Stein,  the  defendant.  On  the 
2d  of  January,  1871,  he  mortgaged  them  to  the  plaintiffs.  To  December 
term  of  the  court  of  common  pleas,  the  mortgagees  issued  a  scire  facias 
on  the  mortgage,  on  which  judgment  was  recovered.  A  levari  facias 
issued  to  March  term,  1872,  under  which  the  premises  were  sold  to  the 
plaintiffs,  and  the  sheriff's  deed  acknowledged  April  27th,  1872. 

The  plaintiffs  gave  the  foregoing  in  evidence ;  also  that  the  defendant 
had  been  in  possession  of  the  premises  sixteen  years ;  was  in  possession  at 
the  commencement  of  the  suit  and  at  the  trial.     They  then  rested. 

The  defendant  gave  in  evidence  a  deed  for  the  premises,  dated  January 
4,  1856,  from  himself  to  Caspar  Stein,  acknowledged  same  day,  with 
certificate  of  the  recorder  of  deeds,  dated  January  5,  1856,  indorsed, 
certifying  that  it  had  been  recorded  in  the  recorder's  office  "  in  deed  book 
vol.  121,  page  182." 

The  plaintiffs,  in  rebuttal,  gave  in  evidence  the 'certificate  of  the  re- 
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corder  of  deeds  of  Alleghany  County,  dated  October  14,  1872,  that  "  he 
had  made  search  in  the  General  Index  Book  in  recorder's  office,  and  finds 
no  conveyance  from  Andrew  Stein  to  Caspar  Stein  from  January  1, 1850, 
to  October  14,  1872. " 

The  defendant  then  gave  in  evidence  deed  book  vol.  121,  page  182, 
showing  record  of  the  deed,  dated  January  4,  1856,  Andrew  Stein  to 
Caspar  Stein,  recorded  January  5th ;  also  the  index  to  that  volume  under 
letter  "  S,"  as  follows:  "Andrew  Stein  et  ux.  to  Caspar  Stein,  182." 

The  jury  found  for  the  plaintiffs. 

The  court  afterwards  entered  judgment  for  the  defendant  on  the  re- 
served point,  non  obstante  veredicto. 

The  plaintiffs  removed  the  record  to  the  supreme  court  by  writ  of 
error,  and  assigned  for  error  the  entering  judgment  for  the  defendant  on 
the  reserved  point. 

J.  H*  Miller  (with  whom  was  A.  McBride),  for  plaintiffs  in  error. 
The  Act  of  March  29, 1827,  sect.  5 ;  2  Br.  Purd.  1249,  pi.  7,  provides 
that  "  for  each  and  every  of  the  books  "  belonging  to  the  recorder's  office, 
"in  which  deeds  and  mortgages  may  be  recorded,"  there  shall  be  "  two 
indexes,"  one  in  which  the  names  of  the  grantors  and  mortgagors,  and 
the  other  the  names  of  the  grantees  and  mortgagees  "  shall  be  so  ar- 
ranged as  to  afford  an  easy  and  ready  reference  to  the  matters  in  said 
books."  This  deed  not  being  duly  indexed,  was  not  notice.  Speer  v. 
Evans,  11  Wright,  141;  Goepp  v.  Gartiser,  11  Casey,  130;  Magatv  v. 
Garrett^  1  lb.  319 ;  Bolton  v.  Johns,  5  Barr,  149.  Indexing  in  the  book 
where  the  deed  is  recorded  is  not  in  accordance  with  the  act,  which  means 
the  general  index,  and  therefore  was  not  notice.  Lucks  Appeal,  8 
Wright,  519 ;  Price  on  Limitation  of  Lien,  348. 

C.  B.  M.  Smith  (with  whom  was  S.  M.  Raymond),  for  defendant  in  error, 
referred  to  Acts  of  May  28,  1715,  March  18,  1775,  sect.  1 ;  1  Smith 
L.  94,  422 ;  2  Br.  Purd.  458,  pi.  1  et  seq.,  472,  pi.  76 ;  Act  of  1827, 
supra ;  LucKs  Appeal,  8  Wright,  519. 

Chief  Justice  Agnew  delivered  the  opinion  of  the  court. 

The  question  presented  by  the  record  in  this  case  is,  whether  a  deed 
regularly  acknowledged  or  proved  and  recorded  in  the  proper  book,  and 
indexed  in  separate  index  appropriated  to  the  book,  but  not  in  the  gen- 
eral index  of  all  the  deed  books,  is  not  defectively  recorded.  If  it  be, 
the  conceded  principle  is,  that  a  deed  defectively  registered  is  a  nullity  as 
to  subsequent  purchasers  or  mortgagees.  There  is  no  law  which  requires 
the  recorder  to  keep  a  general  index  to  all  the  deed  or  mortgage  books  in 
his  office.  That  it  is  a  great  convenience,  and  in  the  populous  counties  of 
the  state  has  become  a  necessity,  is  evident,  but  it  is  the  province  of  the 
legislature,  and  not  of  this  court,  to  make  this  convenience  or  the  neces- 
sity the  subject  of  law.  The  registration  of  deeds  is  purely  a  system  of 
legal  institution,  and  not  of  common  right  or  abstract  justice.  At  com- 
mon law  in  England,  there  was  no  system  of  registration,  and  the  rule 
between  claimants  of  the  -same  title  was  found  in  the  maxim,  "Prior  in 
tempore  potior  est  in  jure"  In  this  state  the  system  has  been  one  of 
growth.  The  original  Act  of  1715  did  not  even  require  the  record  to 
be  a  book.  The  recorder  was  to  provide  parchment  or  good  large 
books,  and  his  certificate  was  to  give  the  number  of  the  book  or  roll.    No 
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provision  was  made  for  indexing  until  the  Ac^  of  1827,  which  was  appli- 
cable to  other  offices  as  well  as  that  of  the  recorder.  But  so  early  as 
1775,  the  law  required  a  bond  of  the  recorder  with  sufficient  sureties, 
which  was  to  be  held  for  the  use  of  "  parties  that  shall  be  damnified  or 
aggrieved  "  in  the  same  manner  as  sheriffs'  bonds.  The  duty  of  searches 
is  that  of  the  officer,  not  of  parties,  and  he  must  see  to  it  that  no  mis- 
takes are  made  in  searching.  The  Act  of  1827  imposed  no  duties  as  to 
indexes,  except  to  have  one  for  each  and  every  book.  If  greater  con- 
venience induces  the  recorder  to  keep  a  general  index,  to  save  the  hand- 
ling of  different  books,  and  he  omits  to  index  a  deed  in  it,  and  thereby 
overlooks  a  deed  regularly  recorded  and  duly  indexed  in  the  proper  book, 
his  certificate  makes  him  liable  to  the  party  who  is  injured  by  it.  But 
surely  the  one  who  has  had  his  deed  duly  acknowledged  or  proved,  re- 
corded in  the  proper  book,  and  certified  under  the  hand  and  seal  of  office 
of  the  recorder  in  due  form,  has  done  all  the  law  requires  of  him.  On 
what  principle  of  law  or  sound  reason  shall  he  be  required  to  supervise  the 
officer's  gratuitous  indexing  of  deeds  in  an  index  not  required  by  law  ? 
He  is  not  to  be  presumed  to  be  familiar,  and  as  a  fact,  nine  out  of  ten 
persons  are  not  familiar,  with  the  system  of  the  office.  All  the  citizen 
can  be  bound  to  know  is  the  law,  and  he  is  warned  by  no  law  that  there 
must  be  kept  a  general  index.  Whether  his  title  can  be  taken  from  him, 
by  the  omission  to  enter  his  recorded  and  certified  deed  in  the  particular 
index,  may  admit  of  question,  but  we  give  no  opinion  on  this  point. 

Luck's  Appeal,  8  Wright,  519,  has  no  bearing  upon  this  case.  That 
was  a  very  peculiar  case,  where  a  most  unusual  instrument  was  recorded 
in  a  book  of  miscellanies,  and  then  sought  to  be  supported  as  a  recorded 
mortgage.  In  Northampton  County  there  was  an  actual  and  customary 
division  of  record  books  into  several  kinds,  one  being  devoted  specially  to 
mortgages,  and  it  was  held  that  the  anomalous  paper  in  the  book  of  mis- 
cellanies was  not  sufficient  as  the  record  of  a  mortgage.  In  that  case,  the 
authority  of  which  it  is  not  intended  to  deny,  Justin  Read  went  into  a 
discussion  to  show  the  necessity  of  a  division  of  the  record  books  accord- 
ing to  the  leading  kinds  of  recordable  deeds.  In  a  populous  city  such  as 
that  of  Philadelphia  or  Allentown,  a  custom  so  proper  may  be  considered 
as  having  ripened  into  law,  without  questioning  the  custom  in  the  more 
rural  districts,  of  recording  all  kinds  together,  asserted  to  be  the  legal  rule 
by  Chief  Justice  Gibson  in  McLcmahcm  v.  Reeside,  9  Watts,  511.  But 
a  division  of  the  different  kinds  of  deeds  by  recording  them  in  different 
and  appropriate  books,  whereby  every  one  is  led  to  confine  his  search  to 
the  books  in  which  the  kind  he  is  searching  for  is  contained,  is  no  ground 
for  holding  that  a  title  shall  be  lost  to  an  owner  whose  deed  is  recorded 
and  indexed  in  the  proper  book,  merely  because  the  recorder  has  not  gra- 
tuitously indexed  it  in  a  general  index  of  all  the  books. 

In  the  case  of  Speer  v.  Evans,  11  Wright,  141,  there  had  been  a  total 
omission  to  index  or  mortgage  according  to  the  requirement  of  the  Act  of 
1827.  That  case  is  entirely  distinguishable  from  this,  and  renders  it  un- 
necessary that  we  should  either  affirm  or  deny  the  opinion  expressed  by 
Chief  Justice  Woodward  as  to  the  omission  to  index  the  deed  at  all. 

Judgment  affirmed. 
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NOTES  OF  NEW  BOOKS. 

Medical  Jurisprudence  of  Insanity.  By  J.  A.  Balfour  Browne.  San  Fran- 
cisco :  Sumner  Whitney  &  Co. 

The  above  work,  a  volume  of  over  700  pages,  is,  at  least,  a  useful  treatise  upon  an 
always  interesting  subject.  The  citation  of  American  cases  is  not  as  full  as  was  de- 
manded ;  but  the  analysis  is  excellent  and  the  text  perspicuous  and  accurate.  No  law- 
yer will  read  the  book  without  pleasure  and  profit. 

Messrs.  Baker,  Voorhis  &  Co.  have  published  a  new  edition  (the  8th)  of  Bump's 
Bankruptcy. 

Messrs.  Little,  Brown  &  Co.  announce  a  second  edition  of  Btgelow  on  Estoppel: 
also,  EweWs  Leading  and  Select  Cases  on  Infancy,  Coverture,  frc.  This  house  has  ready 
Bigelow'8  Leading  Cases  on  the  Law  of  Torts  and  Deane's  Principles  of  Conveyancing. 
Their  new  series  of  the  U.  S.  Digest  has  reached  the  fifth  volume. 

The  fourth  edition  of  Oliver's  Precedents  has  been  issued  by  Messrs.  Dresser, 
McClelland  &  Co.  of  Portland.  Also,  Report  of  the  Trial  of  James  M.  Lowell,  a  murder 
case  of  exceptional  interest 

Messrs.  T.  &  J.  W.  Johnson  &  Co.  announce  new  editions  of  the  following  popular 
works :  Russell  on  Crimes  (9th  American  from  last  English) ;  Leading  Cases  in  Equity 
(4th  American  from  4th  English) ;  and  Tudor9 s  Leading  Cases  on  Real  Property. 

A  second  edition  of  Parsons  on  Bills  has  been  published  by  Messrs.  J.  B.  Lip- 
pincott  &  Co. 

The  new  edition  was  manifestly  demanded,  an  interval  of  twelve  years  having  elapsed 
since  the  first  was  published.  The  text  and  notes  are,  to  quote  the  author's  preface, 
"  brought  down  to  the  present  time,"  with  "  many  alterations  and  additions." 

The  hook  is  too  well  Known  to  call  for  comment.  If  not  fairly  up  to  the  highest  stand- 
ard, the  profession  will  buy  it  as  the  most  useful  work  to  be  had. 

McCreart  on  Elections,  a  work  by  Judge  McCreary  of  Iowa,  whose  career  as 
Chairman  of  the  House  Committee  on  elections  was  one  of  marked  distinction,  is  offered 
by  Messrs.  E.  B.  Myers  &  Co.  of  Chicago. 


There  is  a  North  Carolina  tradition  of  a  scene  between  Chief  Justice  Marshall  on 
the  North  Carolina  Circuit  and  George  E.  Badger  (through  life  noted  for  abruptness), 
then  a  young  man  in  his  first  effort  at  the  bar  of  a  United  States  court.  The  Chief  Jus- 
tice interrupting  him  by  asking  what  he  did  with  the  directly  adverse  ruling  of  Chief 
Justice  Shaw  in  a  Massachusetts  case,  Mr.  Badger  replied  audaciously,  "  I  snail  show 
your  honor  before  I  am  through  that  Chief  Justice  Shaw  did  not  know  what  he  was  talk- 
ing about."  Judge  Marshall  looked  unutterably  for  a  moment,  and  then  deliberately 
wheeled  his  back  on  Mr.  Badger,  and  put  his  feet  on  the  window  sill  in  rear  of  the  bench. 
Mr.  Badger  took  no  apparent  notice  but  went  right  on  with  his  argument.  After  a  while 
Judge  Marshall  relaxed  so  far  as  to  make  a  note  or  two,  and  at  length  turned  entirely 
around  again,  listening  with  absorbed  attention,  and  decided  the  case  in  Mr.  Badger's 
favor.  — Exchange. 
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DIGEST  OF   CASES 

PUBLISHED  IN  EXTENSO  IN  LATE   ISSUES  OF  AMERICAN   LEGAL  PERI- 
ODICALS. 

ABBREVIATIONS. 

Albany  L.  J Albany  Law  Journal,  Albany,  N.  Y., 

Weed,  Parsons  &  Co. 

Am.  Law  Bee American  Law  Record,  Cincinnati,  O., 

H.  M.  Moos. 

Am.  Law  Beg American  Law  Register,  Philadelphia,  Pa., 

D.  B.  Canfield  &  Co. 

Cent.  L.  J Central  Law  Journal,  St.  Louis,  Mo., 

Soulb,  Thomas  &  Wbntworth. 

Chicago  L.  N Chicago  Legal  News,  Chicago,  111., 

Chicago  Legal  News  Co. 

Daily  Beg Daily  Register,  New  York, 

308  Broadway,  N.  Y. 

Ins.  L.  J. Insurance  Law  Journal,  New  York, 

C.  C.  Hike,  1 76  Broadway. 

Int.  Bey.  Bee Internal  Revenue  Record,  New  York, 

W.  P.  &  F.  C.  Church. 

Leg.  Chron Legal  Chronicle,  Pottsrille,  Pa., 

Sol.  Foster,  Jr. 

Leg.  Gaz Legal  Gazette,  Philadelphia,  Pa., 

King  &  Baird. 

Leg.  Int Legal  Intelligencer,  Philadelphia,  Pa., 

J.  M.  Power  Wallace. 

Mo.  West.  Jar Monthly  Western  Jurist,  Bloomington,  HL, 

T.  F.  Tipton. 

N.  B.  B.. . .National  Bankruptcy  Register,  New  York, 

McDiyitt,  Campbell  &  Co. 
Pac.  Law  Bep Pacific  Law  Reporter,  San  Francisco,  Cal., 

J.  P.  BOGARDUS. 

Pittsb.  L.  J Pittsburg  Legal  Journal,  Pittsburg,  Pa., 

J.  W.  &  J.  S.  Murray. 

W.  L.  B. Washington  Law  Reporter,  Washington, 

D.  C.,  Jno.  L.  Ginck. 

West.  Jur Western  Jurist,  Des  Moines,  Iowa, 

Mills  &  Co. 

ADVANCEMENT.  . 
AN  ADVANCEMENT  MAY  BE  LEGALLY  CANCELLED  by  any  act  showing 

an  executed  intent  to  do  so,  as  by  surrendering  or  cancelling  the  evidence 
of  the  advancement.       Wheeler  v.   Wheeler,  S.  C.  Vt.,  Am.  Law  Reg., 
November,  1875. 
vol.  n.  12 


* 


178  THE   AMERICAN  LAW  TIMES.  [December,  1875. 

Vol.  II.]  Digbbt  or  Cases.  [No.  IS. 


BANKRUPTCY. 

1.  Landlord  and  tenant.  —  Assignment.  —  If  a  tenant  makes  an 
assignment  for  the  benefit  of  creditors  to  a  trustee,  who  sells  the  goods  on 
the  premises  after  the  commencement  of  proceedings  in  bankruptcy,  and 
turns  the  proceeds  over  to  the  assignee,  the  landlord  is  entitled  to  pay- 
ment of  the  rent  out  of  the  proceeds.  in  re  Bourne,  D.  C.  U.  S.  N.  3 ., 
12  N.  B.  R.  No.  12. 

2.  Ibid.  —  Rent  of  store  occupied  by  assignee.  —  The  assignee 
should  pay  from  the  assets  the  rent  of  a  store  occupied  by  him,  from  the 
filing  of  the  petition  to  the  date  of  surrendering  possession.  Rent  and 
damages  for  non-performance  of  covenants  in  lease,  accruing  after  com- 
mencement of  proceedings  in  bankruptcy,  are  not  debts  provable  against 
the  estate.     In  re  Hufnagel,  D.  C.  U.  S.  E.  D.  Mich.,  lb. 

3.  An  attaching  creditor  may  intervene  and  oppose  an  adjudica- 
tion in  involuntary  bankruptcy.     Jh  re  Mendelsohn,  D.  C.  U.  S.  Cal.,  lb. 

4.  Limitations.  —  Running  op  the  statute.  —  New  promise.  — 
The  statute  of  limitations  ceases  to  run  against  the  creditor  of  a  bank- 
rupt at  the  commencement  of  the  proceedings  in  bankruptcy,  and,  if  not 
barred  at  that  time,  his  claim  may  be  proved  afterwards,  though  at  the 
time  it  would  be  otherwise  barred.  The  effect  in  bankruptcy  of  the  peti- 
tion, the  adjudication,  and  the  assignment  is  to  vest  the  assets  in  the  as- 
signee as  a  trust,  against  which  the  statute  of  limitation  ceases  to  run. 
The  filing  of  a  petition  by  a  bankrupt,  and  his  including  the  claim  of  a 
creditor  in  the  schedule  of  debts,  is  equivalent  to  a  new  promise,  so  as  to 
prevent  the  claim,  if  not  already  barred,  from  being  defeated  by  the  stat- 
ute of  limitations.  A  court  of  bankruptcy,  like  a  court  of  equity,  will  re- 
spect state  statutes  of  limitation,  and  apply  them  in  cases  in  which  they 
are  properly  applicable.  The  proof  of  claim  in  bankruptcy  is  not  a  suit, 
the  commencing  of  which  is  per  *e  necessary  to  suspend  the  running  of  the 
statute  of  limitations.     In  re  Eldridge  £  Ob.,  D.  C.  U.  S.  E.  D.  Va.,  lb. 

5.  Attaching  creditor.  —  Costs.  —  Evidence.  —  The  attaching 
creditor,  though  not  a  party  to  bankruptcy  proceedings,  may  contest  adju- 
dication, on  the  ground  that  the  requisite  number  and  amount  of  creditors 
have  not  joined  in  the  petition.  Costs  of  attachment  proceedings  pend- 
ing when  petition  in  bankruptcy  is  filed  are  not  to  be  reckoned  among 
the  provable  debts  of  the  debtor ;  nor  will  such  costs  be  paid  from  the 
estate,  unless  the  proceedings  are  auxiliary  to  bankruptcy  proceedings  or 
otherwise  beneficial  to  the  estate.  Letters  written  by  the  debtor  to  third 
parties,  admitting  the  payment  of  a  claim,  interposed  by  attaching  credit- 
ors in  favor  of  another  alleged  creditor  to  defeat  adjudication,  are  admissi- 
ble in  evidence  in  a  contest  upon  such  claim  between  the  attaching  and 
petitioning  creditors.     In  re  Hatje,  D.  C.  U.  S.  E.  D.  Wise,  lb. 

6.  Sale  of  property  by  judgment  creditor.  —  Where  a  judgment 
creditor  has  made  a  levy  upon  the  property  of  the  bankrupt  before  the 
petition  is  filed,  and  after  commencement  of  proceedings  in  bankruptcy 
procures  the  sheriff  to  sell  the  property  upon  his  execution,  the  court  may 
set  aside  the  sale,  or  may  confirm  it  and  permit  the  creditor  to  retain  the 
proceeds.  The  latter  course  is  proper  where  the  creditor  acted  under  a 
misapprehension  of  his  duty,  and  the  property  brought  its  full  value.  In 
re  Htifnagely  D.  C.  U.  S.  E.  D.  Mich.,  lb. 


December,  1875.]  THE  AMERICAN  LAW  TIMES.  179 

Vol.  II.]  Digest  of  Ca8bb.  [No.  12. 

7.  Summary  proceedings.  —  Consenting  to  reference.  —  If  a 
party  who  is  proceeded  against  by  a  summary  petition  consents  to  a 
reference  of  the  case  to  a  register  to  take  proof,  he  thereby  gives  the  dis- 
trict court  jurisdiction  oyer  his  person,  and  cannot  impeach  its  decree  in 
a  collateral  action.     People  v.  Brennany  S.  C.  N.  Y.,  lb. 

8.  Assignee  of  chose  in  action  from  bankrupt.  —  If  the  pro- 
ceedings in  bankruptcy  ARE  discontinued  without  the  appointment 
of  an  assignee,  a  party  who  took  an  assignment  of  a  chose  in  action  from 
the  bankrupt,  after  the  commencement  of  such  proceedings,  may  maintain 
an  action  thereon.    Kline  v.  BauenddKl,  lb. 

9.  Voluntary  appearance  of  assignee  in  state  court.  —  If  the 
assignee  voluntarily  appears  in  a  proceeding  in  a  state  court  to  foreclose 
a  mortgage  instituted  after  the  commencement  of  the  proceedings  in  bank- 
ruptcy, he  cannot  after  a  sale  of  the  property  apply  to  the  district  court 
for  an  injunction  to  restrain  further  proceedings  in  the  state  court.  Au- 
gustine v.  McFarland)  D.  C.  U.  S.  Kan.,  13  N.  B.  R.  No.  1. 

10.  The  claim  of  a  creditor  is  barred  by  a  discharge,  although 
his  name  was  not  placed  on  the  schedule  nor  any  notice  given  to  him  of 
the  proceedings.    Piatt  v.  Parker^  S.  C.  N.  Y.,  lb. 

11.  Note  given  to  wife  by  husband  for  money  accruing  to 
vtife  by  inheritance.  —  A  legacy  to  a  wife  of  a  share  of  the  residue  of 
her  father's  estate,  including  the  proceeds  both  of  land  and  stocks,  directed 
to  be  sold,  does  not  constitute  a  separate  estate  in  the  wife  under  the  Del- 
aware Statute  of  1865 ;  and  such  legacy  having  been  reduced  to  possession 
by  the  husband,  a  note  and  check  afterwards  given  by  him  to  his  wife  for 
the  proceeds  thereof  are  nullities,  and  cannot  be  proved  by  the  wife 
against  the  estate  of  her  husband  in  bankruptcy.  Such  note  and  check 
do  not  constitute  a  trust  or  gift  in  favor  of  the  wife,  nor  are  they  sufficient 
evidence  to  support  a  trust,  though  the  note  bears  an  indorsement  (as- 
sumed to  be  made  by  the  husband)  to  the  effect  that  the  note  was  given 
for  money  accruing  to  the  claimant  from  her  father's  estate.  Oanhy  v.  Mc- 
Lear,  D.  C.  U.  S.  Del.,  lb. 

12.  Transfer  of  note  by  bankrupt  to  debtor.  —  A  debtor  of  a 
bankrupt  who  merely  accepts  a  transfer  of  the  bankrupt's  note  without 
any  stipulation  concerning  the  terms  of  the  transfer,  holds  it  merely  as 
trustee  for  the  creditor,  and  cannot  set  it  off  against  the  debt  due  by  him. 
A  note  which  is  held  by  a  party  as  trustee  for  another  must  be  proved  by 
the  holder  as  trustee,  or  by  the  real  owner.  In  re  Lane^  Brett  $  Co.,  D. 
C.  U.  S.  Mass.,  lb. 

13.  A  broker  who  holds  stock  on  a  margin  is  bound  to  take  no- 
tice of  the  buyer's  bankruptcy.     If  a  broker,  who  holds  stocks  on  a  mar- 

fin,  continues  to  hold  them  for  an  unreasonable  length  of  time  after  the 
uyer's  bankruptcy,  and  then  sells  them  without  notice,  he  must  sustain 
the  loss.    In  re  Daniel^  D.  C.  U.  S.  N.  D.  111.,  lb. 

See  Easement,  2. 

BARRATRY. 
See  Insurance,  1. 
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BILLS  AND  NOTES. 
SIGNATURE    TO  NOTE  OBTAINED  BY  CIRCUMVENTION.  —  DILIGENCE. 

—  Where  the  defendant  was  procured  to  sign  what  turned  out  to  be  a 
promissory  note,  under  the  assurance  that  he  was  signing  an  agreement 
respecting  his  agency  to  sell  machinery,  and  of  his  pecuniary  ability,  he 
not  being  able  to  read  writing  readily,  and  the  proof  showed  that  he  did 
not  sign  the  same  recklessly,  but  commenced  to  read  the  papers  he  signed, 
and  was  prevented  by  the  restiveness  of  his  team  in  the  field  where  he 
was  ploughing.  Held,  that  a  verdict  finding  that  the  execution  of  the  note 
was  procured  through  fraud  and  circumvention,  in  a  suit  by  an  assignee 
before  maturity,  was  not  against  the  preponderance  of  the  evidence. 
Sims  v.  Bice,  S.  C.  111.,  Cent.  L.  J.,  Oct.  22,  1875. 

See  Bankruptcy,  11 ;  Negligence,  3. 

BROKERAGE. 

See  Bankruptcy,  13. 

chose  in  action. 

See  Bankruptcy,  8. 

CONDITIONAL  SALE. 

See  Lease. 

conflict  op  laws. 

Contract.  —  Lex  loci.  —  Where  a  contract  of  affreightment  stip- 
ulating for  exemption  of  the  carrier  from  liability  for  loss  by  fire  was 
made  in  Connecticut,  where  such  stipulation  was  lawful,  but  was  not  law- 
ful in  Iowa,  for  carrying  the  goods  from  Hartford,  Conn.,  to  Des  Moines, 
Iowa,  and  the  goods  were  carried  from  Hartford  to  Chicago,  111.,  where 
such  contract  was  lawful,  and  were  there  destroyed  by  fire  in  the  great 
conflagration  of  October,  1871,  without  the  fault  of  the  carriers ;  in  an 
action  in  Iowa  by  the  shippers  against  the  common  carriers,  it  was  held 
that  the  contract  was  valid,  and  the  plaintiffs  could  not  recover.  Talbot  v. 
Mer.  Dis.  Tr.  Co.,  S.  C.  Iowa,  West.  Jur.,  Oct.  1875. 

CONSTITUTIONAL  LAW. 

See  Interest. 

contract. 

1.  Contract  in  restraint  op  trade  defined.  —  A  contract  in 
restraint  of  trade,  but  limited  as  to  time,  place,  or  persons,  is  not  void  upon 
grounds  of  public  policy,  but  may  be  enforced.  C.  sold  to  H.  his  cart  and 
business  as  a  a  butcher  for  the  sum  of  $90,  and  agreed  not  to  carry  on  the 
same  business  over  the  same  route  which  he  had  formerly  run  so  long  as 
•  H.  should  want  to  carry  on  the  business.  Subsequently  H.  sold  to  P.  the 
cart  and  business  as  butcher  for  the  sum  of  $90 ;  and  C.,  in  consideration 
that  H.  released  him  from  his  former  agreement,  entered  into  a  parol 


December,  1875.]  THE  AMERICAN  LAW  TIMES.  181 

Vol.  II.]  Digest  of  Cases.  [No.  12. 

agreement  with  P.  that  he  would  not  carry  on  the  same  business  oyer  the 
same  route  for  a  period  of  two  years.  Held,  that  there  was  a  sufficient 
consideration  for  the  promise  from  C.  to  P.,  and  that  the  agreement  was 
not  within  the  statute  of  frauds.  Perkins  v.  Clay,  S.  C.  N.  H.,  W.  L. 
R.,  Oct.  26, 1875. 

2.  Ibid.  —  A  contract  by  which  one  party,  at  his  own  lime  kiln,  agrees 
to  manufacture  for  another  party  a  certain  number  of  barrels  of  lime 
within  a  given  time,  for  which  he  is  to  receive  a  given  sum  per  barrel, 
and  which  provides  also  that  during  the  continuance  of  the  agreement  the 
party  manufacturing  the  lime  shall  not  sell  to  any  other  person  any  lime, 
is  not  illegal,  as  being  in  restraint  of  trade.  Schwalm  v.  Holmes,  S.  C. 
Cal.,  Cent.  L.  J.,  Oct.  15,  1875. 

See  Conflict  op  Laws. 

CORPORATION. 

Negligence.  —  Receiver.  —  Corporation  in  hands  of  assignee. 

—  A  railroad  corporation  is  not  liable  for  an  injury  caused  by  the  negli- 
gence of  a  special  receiver  or  assignee  while  operating  the  road.  Parties 
who  purchase  the  property  and  franchise  of  a  corporation  from  the  as- 
signee do  not  thereby  become  its  corporators  and  acquire  the  corporate 
entity.  A  purchaser  is  not  liable  for  an  injury  caused  by  the  negligence 
of  the  assignee  after  the  sale  and  before  the  confirmation  thereof.  Metz 
v.  B.  P.  f  C.  JR.  JR.  Co.,  12  N.  B.  R.  No.  12. 

See  Ecclesiastical  Law. 

criminal  law. 

1.  Concerning  the  selection  of  grand  jurors.  —  A  motion  to 
set  aside  an  indictment,  on  the  ground  that  the  grand  jury  were  not  se- 
lected as  prescribed  by  law,  will  be  sustained  only  when  there  has  been  a 
material  departure  from  the  requirements  of  the  law,  affecting  the  sub- 
stantial rights  of  the  accused. 

Where  the  duties  prescribed  in  the  statute  are  performed  by  the  officers 
appointed  by  the  law  to  select  the  grand  jury,  immaterial  departures  from 
the  manner  of  doing  the  acts  specified,  which  do  not  prejudice  the  sub- 
stantial rights  of  the  defendant,  will  not  afford  ground  for  setting  aside 
an  indictment.  But  when  the  acts  required  by  law  to  be  performed  by 
certain  officers  are  not  so  done  by  them  but  by  unauthorized  persons,  it  is 
as  if  not  done  at  all.  It  is  of  the  essence  of  the  act  that  it  be  performed 
by  the  officers  designated  by  law. 

Where,  in  selecting  the  grand  jurors,  the  clerk  and  the  deputy  sheriff 
compared  the  ballots  with  the  lists  of  jurors,  and  made  corrections  therein, 
held  not  to  be  a  mere  immaterial  irregularity,  but  an  act  void  for  want  of 
legal  authority  to  perform  it.  This  is  required  to  be  performed  by  the 
clerk  or  his  deputy  in  conjunction  with  the  sheriff,  and  his  deputy  is  pro- 
hibited from  thus  acting.  A  grand  jury  thus  selected  is  an  illegal  body 
and  cannot  find  a  valid  indictment. 

Where  a  list  of  seventy-three  persons  was  duly  returned  by  all  the 
townships,  except  one,  in  the  county,  and  one  township  failing  to  make 
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any  return  and  the  board  of  supervisors  also  failing  to  select  for  the  de- 
linquent township,  but  certain  members  of  the  board  gave  the  names  of 
two  persons  to  the  auditor,  and  the  grand  jury  being  selected  from  those 
legally  and  regularly  returned  ;  held  to  be  a  substantial  compliance  with 
the  law.     State  v.  Ilrandt,  S.  C.  Iowa,  West.  Jur.,  Oct.  1875. 

2.  Internal  REVENUE.  —  Conspiracy  to  DEFRAUD.  —  Conspiracy 
in  the  sense  of  the  revenue  laws  is  an  agreement  or  combination  between 
two  or  more  persons  to  effect  the  purpose  declared  by  the  act  to  be  ille- 
gal.  It  consist,  in  an  agreement  expressed  or  implied  to  do  one  of  the 
things  prohibited  in  the  act.  The  indictment  here  charge*  the  conspiracy 
to  be  to  defraud  the  United  States  out  of  the  tax  upon  certain  spirits  to 
be  distilled  at  the  distillery  of  Alexander  Rogers  in  Middleton.  The  first 
count  charges  an  agreement  to  manufacture  illicit  spirits  at  that  place.  In 
other  parts  it  is  alleged  also  that  the  agreement  was  to  do  so  by  breaking 
seals  and  stamps  placed  upon  certain  tubs,  and  to  use  them  unlawfully  for 
the  purpose  of  manufacturing  illicit  spirits.  Held*  that  the  gist  of  the 
offence  was  the  illegal  conspiracy  to  manufacture,  and  that  the  particular 
manner  in  which  it  was  done  or  to  be  done  was  not  the  material  question  in 
the  case  ;  that  the  question  to  be  determined  under  this  count  was  whether 
there  was  a  conspiracy  between  the  parties  to  manufacture  and  remove 
spirits  so  manufactured  without  the  payment  of  the  lawful  tax  to  defraud 
the  United  States.  If  the  parties,  or  any  two  of  them,  entered  into  a 
scheme  to  illegally  manufacture  spirits,  with  intent  to  defraud  the  govern- 
ment out  of  the  tax  by  law  imposed  thereon,  it  is  a  conspiracy  within  the 
meaning  of  the  act,  whether  a  seal  or  stamp  was  broken  or  not.  The 
fact  that  each  of  the  overt  acts  constitutes  an  offence  is  no  answer  to  the 
indictment  for  conspiracy.  Upon  a  charge  of  conspiracy,  an  overt  act, 
which  is  itself  criminal,  may  be  proven  to  show  the  existence  of  the  con- 
spiracy charged.  U.  S.  v.  Mindskoff,  D.  C.  U.  S.  W.  D.  Wise,  Chicago 
L.  N.f  Oct.  2, 1875. 

DAMAGES. 

Right  of  action  for  injury  resulting  in  death.  —  The  court, 
construing  its  previous  decisions  on  this  question,  and  also  chapter  10  of 
the  General  Statutes  of  Kentucky,  held,  that  although  where  the  death  is 
instantaneous  there  could  be  no  recovery,  yet  in  cases  not  embraced  within 
the  exceptions  of  the  statute,  if  there  is  an  appreciable  interval  between 
the  infliction  of  the  injury  and  the  death,  the  personal  representative  of 
the  decedent  may  recover  damages  for  the  injury.  Therefore,  where  the 
petition  alleged  that  the  defendants  were  druggists,  and  that  their  pre- 
scription clerk,  in  attempting  to  fill  a  physician's  prescription,  through 
"  gross  and  culpable  negligence,"  put  up  croton  oil  instead  of  linseed  oil, 
which  oil  was,  in  consequence  of  such  mistake,  administered  to  the  plain- 
tiffs intestate,  and  "  that  it  caused  him  great  suffering  and  agony,  and 
did  him  serious  and  irreparable  injury,  and  was  the  immediate  cause  of 
his  death  on  that  day,  and  besides  great  injury  and  suffering,  deprived 
him  of  the  remainder  of  his  natural  life,"  —  it  was  held  to  state  a  good 
cause  of  action.  Hansford9 9  AdrrCx  v.  Paine,  Ct.  App.  Ky.,  Cent.  L.  J., 
Nov.  5, 1875. 


December,  1875.]  THE  AMERICAN  LAW  TIMES.  183 

Vol.  II.]  Diqk8t  of  Cases.  [No.  12. 

DEATH,  ACTION  FOR. 

See  Damages. 

EASEMENT. 

1.  Defined  and  distinguished.  —  A  strip  of  sandy  beach,  mainly 
valuable  for  its  sand  as  an  article  of  merchandise,  was  owned  in  fee  by 
the  plaintiffs,  and  the  defendant  claimed  a  prescriptive  right  to  take  sand 
ad  libitwn  therefrom.  Held,  that  evidence  that  the  defendant,  as  one  of 
the  public,  and  not  as  incident  to  an  estate  in  other  lands,  had  taken  sand 
ad  libitum  from  the  beach,  did  not  tend  to  prove  an  individual  prescrip- 
tive right.  Such  an  unlimited  right  to  take  the  sand  would  be  equivalent 
to  full  ownership  and  inconsistent  with  the  plaintiffs'  title  in  fee.  The 
right  would  be  a  profit  a  prendre  and  not  an  easement,  and  such  rights 
must,  as  a  general  and  perhaps  universal  rule,  be  prescribed  for  as  inci- 
dent to  other  lands,  for  the  benefit  of  or  in  connection  with  which  the 
rights  are  to  be  exercised.  Merwin  v.  Wheeler,  S.  C.  Conn.,  Am.  Law 
Reg.,  Oct.  1875. 

2.  Effect  of  proceedings  in  bankruptcy.  —  The  right  of  a  party 
to  an  alley,  the  use  whereof  is  reserved  to  him  so  long  as  he  shall  continue 
to  own  an  adjoining  piece  of  land,  is  not  terminated  by  proceedings  in 
bankruptcy  which  are  arranged,  and  the  estate  reconvened  to  him  by  the 
assignee.     Colie  v.  Jamison,  S.  C.  N.  Y.,  13  N.  B.  R.  No.  1. 

ecclesiastical  law. 

What  constitutes  a  withdrawal  of  a  congregation  from  Re- 
formed Presbyterian  Church,  etc.  —  The  Reformed  Presbytery  of 
Philadelphia,  to  which  the  Fifth  Presbyterian  Church  was  attached, 
passed  a  resolution  refusing  to  recognize  the  action  of  the  Reformed  Pres- 
byterian Synod  of  North  America,  and  suspending  relations  therewith ; 
whereupon  the  synod  framed  an  exscinding  resolution  declaring  that  body 
to  be  without  their  jurisdiction,  and  recognizing  such  members  of  the 
Fifth  Church  to  be  the  congregation  thereof  who  were  not  identified 
with  the  act  of  secession,  but  averred  their  adherence  to  the  synod, 
directing  them  to  place  themselves  under  the  care  of  the  Second  Pres- 
bytery, which  was  authorized  to  receive  them.  At  the  time  the  church 
was  a  corporation,  its  powers  as  such,  under  its  charter,  being  vested  in 
the  members  of  the  congregation  who  adhered  to  and  maintained  the  sys- 
tem of  principles  declared  and  exhibited  by  the  synod ;  and  was  also 
seised  of  certain  real  estate  which  it  was  authorized  to  hold,  according 
to  the  terms  and  conditions  of  its  charter,  and  which  was  conveyed  to 
the  corporation  to  and  for  its  only  proper  use  and  behoof,  Ac.  The  plain- 
tiffs, who  represented  a  small  minority  of  the  congregation,  adhered  to 
the  synod,  obeyed  its  decree  and  went  under  the  care  of  the  Second  Pres- 
bytery, maintaining  their  congregational  organization  and  their  connection 
with  said  presbytery  and  synod  as  a  congregation.  Subsequently  they 
filed  their  bill  against  the  majority,  who  remained  in  possession  of  the 
church  property  under  the  same  pastor,  officers,  and  trustees  as  before, 
seeking  to  recover  possession  thereof,  on  the  ground  that  defendants  had 
withdrawn  from  the  church  and  committed  a  breach  of  the  trust  upon 
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which  the  property  was  held  by  non-adherence  to  and  ceasing  to  main- 
tain the  system  of  religious  principles  described  in  the  charter.  Held, 
dismissing  the  plaintiffs'  bill,  that  there  was  no  breach  of  the  trust  upon 
which  the  property  was  held,  and  that  the  defendants  still  constituted  the 
true  congregation  and  were  entitled  to  hold  the  church  property ;  that  the 
action  of  the  presbytery  did  not  affect  the  rights  of  the  congregation  of 
the  Fifth  Church  as  such,  and  that  the  decree  of  the  synod  amounted 
only  to  a  dissolution  of  the  original  compact  of  union  of  the  presbytery, 
leaving  the  several  churches  free  to  seek  their  own  connections ;  provided 
they  do  not  radically  depart  from  the  faith  or  doctrines  under  which  they 
were  organized.  Agnew,  C.  J.,  and  Sharswood,  J.,  dissenting.  Steed 
v.  McAviey,  S.  C.  Pa.,  Leg.  Gaz.,  Oct.  22, 1875. 

ESTOPPEL. 
See  Insurance,  2. 

EVIDENCE. 

See  Bankruptcy,  5 ;  Libel. 

INSURANCE. 

1.  Barratry  defined.  —  The  policy  insured  against  the  u  barratry  of 
the  masters  and  mariners,"  upon  cotton  from  the  interior  of  Georgia  to 
Great  Britain.  The  bill  of  lading  required  the  cotton  to  be  carried  below 
deck.  The  master,  without  the  knowledge  of  the  owner,  and  against  the 
remonstrance  of  the  ship-owner's  agent,  who  warned  him  of  the  conse- 
quences, stowed  a  portion  on  deck. 

Eeld,  that  the  action  of  the  captain  was  in  itself  wrongful,  and  if  wrong- 
fully intended  was  barratry,  and  the  whole  question  whether  the  act 
amounted  to  barratry  should  have  been  referred  to  the  jury  as  a  question 
of  mixed  law  and  fact.  Atkinson  v.  G.  W.  Ins.  Co.,  Ct.  App.  N.  Y., 
Ins.  L.  J.,  October,  1875. 

2.  What  constitutes  a  party  a  general  agent.  —  Presump- 
tion OF  KNOWLEDGE  OP  CONTENTS  OP  POLICY. —  WAIVER.  —  ESTOP- 
PEL. —  A  person  authorized  to  accept  risks,  settle  the  terms  of  insurance, 
and  issue  and  renew  policies,  must  be  regarded  as  the  general  agent  of  the 
company.  His  power  in  a  stock  company  is  plenary  as  to  the  amount  and 
nature  of  the  risk,  the  rate  of  premium,  and  generally  as  to  the  terms  and 
conditions  of  the  contract.  Where  such  an  agent  acting  for  two  companies, 
upon  an  application  for  insurance  in  one  company  had  the  policies  of  the 
other,  on  the  same  subject  matter,  handed  to  him  at  his  own  request,  he 
must  be  presumed  to  have  read  them  and  known  their  contents,  and  such 
knowledge  will  act  as  a  waiver  or  estoppel  where  the  application  was  filled 
by  the  agent  and  the  policy  issued  did  not  have  the  existence  of  other  in- 
surance indorsed  as  required.     Pitney  v.  Glen's  Falls  Ins.  Co.,  lb. 

3.  A  renewal  IS  NOT  u  other  INSURANCE,"  and  where  notice  of 
other  insurance  was  given  when  the  policy  was  issued,  it  need  not  be  re- 
peated when  the  policy  is  renewed,     lb. 

4.  Change  op  title  defined.  —  A  verbal  agreement  to  sell,  pay- 
ment to  be  made  by  crediting  on  an  existing  debt,  without  any  visible 
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outward  act  in  furtherance  of  the  transaction,  is  not  a  change  of  title 
which  avoids  the  policy,     lb. 

5.  Power  of  agent  to  waive  conditions  of  policy.  —  The 
policy  provided  that  it  should  be  void  in  case  of  other  insurance  without 
written  consent  indorsed.  Held,  that  an  agent  having  power  to  indorse 
consent  could,  by  express  words  or  implication,  give  oral  consent  that  would 
be  a  valid  waiver  of  the  required  condition.  Pechner  v.  Phoenix  Ins.  Co., 
lb. 

INTEREST. 

State  may  prohibit  recovery  of.  —  Constitutional  law. — 
Where  interest  is  not  expressly  stipulated  for  in  the  contract,  it  is  not  an 
essential  part  thereof,  and  the  state  may  prohibit  its  recovery  without  im- 
pairing the  obligation  of  the  contract.  In  Virginia  interest  is  only  recov- 
erable by  virtue  of  statutes  which  make  the  allowance  of  it  discretionary 
with  the  court  and  jury.  Therefore  a  statute  allowing  an  abatement  of 
interest  that  accrued  during  the  war,  between  citizens  of  the  same  state, 
is  constitutional  find  valid,  ffarmanson  v.  Wilson,  D.  C.  U.  S.  E.  D.  Va., 
Am.  Law  Beg.,  Oct.  1875. 

INTERNAL  revenue. 
See  Criminal  Law,  2. 

landlord  and  tenant. 

If  a  note  taken  for  rent  is  not  paid  at  maturity  the  landlord  has  the 
same  remedies  as  if  no  note  had  been  given.  In  re  Bowne>  D.  C.  U.  S. 
N.  J.,  12  N.  B.  B.  No.  12. 

See  Bankruptcy,  1,  2. 

LEASE. 

Conditional  sale.  —  Unrecorded  lease  of  chattel.  —  Bights 
of  pledgee  as  against  lessor.  —  A  locomotive  was  leased  by  the 
manufacturers  to  a  railroad  corporation  in  Iowa,  by  an  instrument  in  writ- 
ing not  recorded,  for  a  sum  equal  to  its  value,  to  be  paid  in  nine  months ; 
otherwise  the  manufacturers  were  to  have  the  right  to  repossess  the  same. 
The  lessee  pledged  the  locomotive  to  a  bank  to  secure  a  loan  of  money. 
Held,  under  §  1922  of  the  Iowa  Code,  1873,  which  requires  contracts  for 
the  conditional  sale  of  chattels  to  be  recorded  in  order  to  be  valid  against 
creditors  and  subsequent  purchasers  without  notice,  that  the  pledgee's 
right  was  superior  to  that  of  the  manufacturers.  P.  L.  £  C.  Works  v. 
State  National  Bank  of  Keokuk,  C.  C.  XL  S.  Iowa,  Cent.  L.  J.,  Oct.  22, 
1875 ;  Chicago  L.  N.,  Oct.  80, 1875. 

LEX  LOCI. 

See  Conflict  of  Laws. 

LIBEL. 

Evidence  where  special  damage  is  alleged.  —  A  declaration  in 
an  action  of  slander,  in  which  there  is  a  claim  for  special  damage,  on  ac- 
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count  of  the  plaintiff  having  been  prevented  from  obtaining  employment  by 
reason  of  the  slander,  ought  to  name  the  parties  by  whom  such  employ- 
ment was  refused.  If  not  so  stated  no  evidence  of  particular  persons,  hav- 
ing refused  to  employ  the  plaintiff,  will  be  received.  In  such  action  the 
pecuniary  condition  of  the  defendant  may  be  taken  into  consideration  by 
the  jury  in  assessing  damages*  Cramer  v.  Cullinane,  S.  C.  D.  C,  W.  L. 
R.,  Oct.  5, 1875. 

LIMITATIONS. 

See  Bankruptcy,  4. 

MASTER  AND  SERVANT. 

See  Negligence,  4. 

NATIONAL  BANK. 

1.  Bond-BBOKEBAGE  by. —  Ultea  vibes.  —  In  an  action  of  deceit 
against  a  national  bank,  seeking  to  recover  damages  for  the  alleged  fraud- 
ulent representations  of  its  teller  made  in  the  sale  to  the  plaintiff  of  cer- 
tain railroad  bonds ;  held,  that  the  business  of  selling  bonds  on  commission 
is  not  within  the  scope  of  the  powers  of  national  banking  associations,  and 
the  bank  cannot,  under  any  circumstances,  carry  it  on ;  and  being  thus 
beyond  its  corporate  power,  the  defence  of  ultra  vires  is  open  to  it,  and  the 
bank  is  not  responsible  for  any  false  representations,  by  which  the  plaintiff 
may  have  been  damnified,  made  by  its  teller,  in  any  such  dealing.  Welcker 
v.  First  National  Bank,  Ct.  App.  Md.,  Am.  Law  Keg.,  Oct.  1875. 

2.  A  national  bank  may  take  a  pledge  of  chattels  as  secu- 
rity for  a  loan.  P.  L.  ft  C.  Car  Works  v.  State  Nat.  Bk.  of  Keokuk,  C. 
C.  U.  S.  Iowa,  Cent.  L.  J.,  Oct.  22, 1875 ;  Chicago  L.  N.,  Oct.  30, 1875. 

NEGLIGENCE. 

1.  Damages.  —  Rate  op  speed  op  train  in  city. — Regard  must 
be  had  to  the  habits,  character,  condition,  and  circumstances  of  people  liv- 
ing in  a  city  and  along  the  line  of  a  railroad,  in  ascertaining  what  degree 
of  care  is  necessary  in  running  trains,  and  an  admitted  trespass  upon  the 
road  will  not  necessarily  bar  an  action  for  damages.  P.  M.  M.  Co.  v.  Lewis, 
S.  C.  Pa.,  Am.  Law  Reg.,  Nov.  1875 ;  Mo.  West.  Jur.,  Oct.  1875. 

2.  Contributory  negligence.  —  Effect  of  employee  notifying 

STTPERINTENDENT  OF  R.  R.  Co.  OF  DANGER  OF  INJURY.  —  An  employee 

upon  a  railroad  was  thrown  from  a  car  and  injured,  owing  to  a  defect  in 
the  construction  of  a  switch.  In  an  action  against  the  company  the  plain- 
tiff offered  to  prove  that  he  had  notified  both  the  foreman  and  the  super- 
intendent of  the  road  of  the  defective  condition  of  the  switch ;  that  they 
had  promised  to  have  the  necessary  repairs  made,  and  had  requested  the 
plaintiff  to  continue  the  use  of  the  switch,  exercising  due  care ;  that  the 
repairs  were  not  made  prior  to  the  accident,  and  that  in  consequence  of  such 
neglect  he  had  sustained  his  present  injuries.  The  court  below  refused  to 
admit  the  offer.  Held  (reversing  the  judgment  of  the  court  below),  that 
the  evidence  should  have  been  admitted.  Patterson  v.  P.  ft  C.  R.  R.  Co., 
S.  C.  Pa.,  Cent.  L.  J.,  Oct.  1, 1875. 
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3.  Drawing  checks.  —  Right  to  recover  money  paid  on 
raised  check.  —  The  plaintiffs  sued  the  defendant,  their  treasurer,  for 
money  received  and  not  accounted  for.  The  defendant  made  payments  on 
orders  drawn  on  him  by  the  plaintiffs,  and  so  drawn  as  to  admit  of  the 
amounts  being  increased  after  the  plaintiffs  had  affixed  their  signature. 
The  plaintiffs  claimed  the  difference  between  the  amount  for  which  they 
had  drawn  the  checks,  and  the  amount  to  which  they  had  afterwards  been 
increased,  and  which  larger  amount  the  defendant  had  paid.  Held,  that 
the  plaintiffs  could  not  recover,  as  the  orders  were  negligently  drawn  by 
them,  and  that  the  defendant  was  not  responsible  for  the  consequences  of 
their  negligence.  The  defendant,  besides  being  the  plaintiff's  treasurer, 
was  also  the  manager  of  a  bank  <at  which  the  plaintiffs  kept  an  account 
for  their  own  benefit,  and  on  which  they  received  interest.  The  plaintiffs 
sued  for  certain  sums  paid  by  the  defendant  on  orders  drawn  by  them,  but 
of  which  the  indorsements  had  been  forged  without  any  negligence  on  their 
part.  Held,  that  the  plaintiffs  could  not  recover ;  that  the  defendant, 
though  not  a  banker  within  the  bankers'  act,  was  still,  on  the  facts  of  the 
case,  not  liable  ;  that  there  was  no  receipt  of  money  except  by  the  bank; 
and  that  as  the  bankers  were  discharged  the  defendant  was  also  discharged. 
Guardians  of  the  Poor,  Jrc.  v.  Wheelwright,  Ct.  of  Ex.,  Cent.  L.  J.,  Oct. 
15,  1875. 

4.  Master  and  servant.  —  Injury  to  fellow-servant.  —  The 
plaintiff  was  employed  as  a  laborer  in  a  silver  mine  worked  by  a  corpora- 
tion. While  so  employed  he  was  injured  by  stones  thrown  from  a  Mast 
exploded  by  miners  in  the  employment  of  the  same  corporation.  Held, 
that  the  plaintiff  and  the  miners  were  not  fellow-servants  engaged  in  the 
same  common  employment,  and  that  an  action  would  lie.  In  such  a  case 
it  is  good  pleading  to  charge  the  tortious  act  as  having  been  committed 
by  the  corporation,  instead  of  charging  it  as  having  been  committed  by  its 
servants.  Kieley  v.  Belcher  S.  M.  Co.,  C.  C.  U.  S.  Nev.,  Cent.  L.  J., 
Oct.  29,  1875. 

5.  Negligence  by  surgeon.  —  Contributory  negligence  by  pa- 
tient. —  A  surgeon  assumes  to  exercise  the  ordinary  care  and  skill  of  his 
profession,  and  is  liable  for  injuries  resulting  from  his  failure  to  do  so  ;  yet 
if  his  patient  neglects  to  obey  the  reasonable  instructions  of  the  surgeon, 
and  thereby  contributes  to  the  injury  complained  of,  he  cannot  recover  for 
such  injury.  The  information  given  by  a  surgeon  to  his  patient  concern- 
ing the  nature  of  his  malady  is  a  circumstance  that  should  be  considered 
in  determining  whether  the  patient,  in  disobeying  the  instructions  of  the 
surgeon,  was  guilty  of  contributory  negligence  or  not.  Geiselman  v.  Scott, 
S.  C.  Ohio,  Cent.  L.  J.,  Oct.  29, 1875. 

See  Corporation. 

PATENT  (LAND). 

The  commissioner  of  the  general  land  office  cannot  recall 

OR  CANCEL  A  patent  FOR  land,  after  its  transmission  to  the  local  land 
office  for  delivery  to  the  patentee  ;  since  the  patent,  when  the  last  formal- 
ities required  by  law  of  the  officers  of  the  government  have  been  complied 
with,  is  a  matter  of  record,  which,  so  far  as  the  government  is  concerned, 
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is  delivered  the  same  as  a  deed  by  grantor  to  grantee ;  but  if  the  patentee 
refuses  to  receive  the  patent,  because  certain  necessary  acts  have  not  yet 
been  done  by  the  government,  the  commissioner  may  recall  and  cancel  it. 
Leroy  v.  Jamison,  C.  C.  U.  S.  Cal.,  Cent.  L.  J.,  Oct.  21, 1875. 

PLEADING  AND  PRACTICE. 

Plea  in  U.  S.  court  of  action  in  state  court.  —  It  seems  that 
a  plea  to  an  action  in  the  circuit  court  of  the  United  States,  which  sets 
up  the  pendency  of  a  prior  litigation  in  a  state  court  within  the  same  dis- 
trict, between  the  same  parties  and  upon  the  same  subject  matter,  is  a 
good  plea  in  abatement ;  but  if  the  plea  on  its  face  discloses  that  the  par- 
ties to  the  litigation  in  the  state  court  are  not  the  same  as  those  to  the 
action  in  wHich  the  plea  is  filed,  the  defendant  will  be  ruled  to  answer. 
Brooks  v.  Mills  Co.,  C.  C.  U.  S.  Iowa,  Cent.  L.  J.,  Nov.  5, 1875. 

See  Damages. 

principal  and  factor. 

1.  Consignment  on  sale.  —  Though  a  consignor  may  reserve  a  special 
property  in  goods  consigned  until  bills  of  exchange,  drawn  for  their  price, 
are  paid  to  the  bill  holders,  yet  he  cannot,  in  a  consignment  on  sale  to  a 
consignee,  in  which  no  such  special  property  is*  reserved  to  protect  bills 
drawn  upon  the  consignee  for  the  price,  reserve  a  special  property  in  notes 
and  accounts,  which  the  consignee  may  take  for  the  goods,  from  persons  to 
whom  the  consignee  may  sell  them,  as  against  other  creditors  of  the  con- 
signee, who  goes  into  bankruptcy.  In  re  Chamberlaines,  D.  C  U.  S.  £. 
D.  Va.,  Am.  Law  Reg.,  Nov.  1875. 

2.  A   CONSIGNMENT  OP  GOODS  UNDER  A  SPECIAL  CONTRACT,  in  which 

the  consignee  gives  his  acceptances  for  their  value,  payable  partly  at  sight 
and  partly  at  a  future  day,  and  agrees  to  account  for  the  whole  price,  to 
guarantee  the  sales,  and  to  receive  a  commission  of  ten  per  cent.,  with  other 
stipulations,  making  him  primarily  liable  for  the  price  of  the  goods,  falls 
within  the  principle  of  Ex  parte  White,  In  re  Nevilly  Law  Rep.  4  Ch.  App. 
897,  and  is  a  consignment  on  sale,  as  distinguished  from  a  consignment  on 
del  credere  guaranty.    26. 
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